














loss definition, courts will find their hands tied should they wish to exclude unlisted items from
the loss definition even where it is unlikely the Commission would have intended such costs be
included. The language of the proposed exclusion could indicate to a court that it must include
all indirect costs, such as the victim’s legal fees, because they are not specifically listed as
exclusions and could be construed as “reasonably foreseeable.” Thus, the NYCDL proposes
adding language similar to that in the proposed guideline regarding Upward Departure
Considerations; that is, that the list of Exclusions from Loss is a “non-exhaustive list.”

e. Specific Situations Where Economic Benefit to the Victim is Included in Loss

NYCDL suggests that theses examples would be better placed in Upward Departure
Considerations than presented as essentially exclusions to Exclusions in the loss definition. Of
the two alternative scenarios, NYCDL is opposed to the scenario that states that if the benefit
“has little or no value to the victim because it is substantially different from what the victim
intended to receive,” it cannot be excluded from the loss amount. NYCDL is opposed to this
formulation for the same reason it supports the exclusion of interest and opportunity costs from
the loss calculation; the criminal law is not there to address frustrated expectations.

NYCDL states that proposed subsection [IV(2)] is an appropriate response to cases such as
United States v. Maurello, 76 F.3d 1304 (3d Cir. 1996) and United States v. Barnes, 125 F.3d
1287 (9th Cir. 1997) which held that the value of the services rendered should be offset against
the cost of the service. All loss definitions, those currently in the Guidelines and those proposed
here, turn on “pecuniary” harm. The value of the services as a factor in measuring “procuring
harm” and the Guidelines should not be distinguishing between certain classes of frauds.
Therefore, NYCDL believes that such factors too would be more appropriately considered as

-factors possibly supporting an upward departure rather than creating a blanket exclusion
incorporated into the definition of loss.

f. Ponzi-scheme Exclusion

The NYCDL endorses Option 1.

g. Estimation of Loss

The NYCDL states that although factors “such as scope and duration of the offense and revenues
generated by similar operations” may have a place in departure considerations, they have limited
relevance, if any, to actual or intended pecuniary harm and should thus be moved from the list of

factors which may be considered in estimating the amount of the loss to the list of factors under
Departure Considerations.

h. Use of “Gain” as an Alternative to Loss
The NYCDL endorses Option 4 where gain may be used as an alternative to loss only where
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actual loss cannot be calculated. The NYCDL does not believe that the Guidelines should be -
amended to permit gain to be used whenever it is greater than actual or intended loss. NYCDL
states that the calculations under the existing tables typically lead to adequate sentences, and
there is no need to change the rule. However, the discretion now given to the courts in
Application Note 11 to consider an upward departure where the loss calculation does not fully
capture the harmfulness or seriousness of the conduct should be amended to make explicit
reference to cases in which the defendant’s gain far exceeds the victim’s loss. NYCDL states
that such a change will help assure that unjust results are avoided where, in the court’s view, the
defendant’s gain is a more reliable indicator of culpability than the victim’s loss.

NYCDL does not endorse the proposed Upward Departure provision which speaks of gain in
terms of defendant’s “anticipated” profits. The NYCDL favors a provision in the Upward
Departure Considerations, which would allow the courts to consider taking a defendant’s actual
gain into account under circumstances where the loss calculation does not fully capture the
seriousness of the conduct.

i. Special Rules: Government Benefits

The NYCDL believes that the Commission’s resolution is correct in that it follows the fourth
circuit holding in United States v. Dawkins, 202 F.3d 711 (4th Cir. 2000). Furthermore, this
reasoning is more in line with the Commission’s proposal to remove from the loss calculation
economic benefits received by the victim.

Practitioners’ Advisory Group

Jim Felman & Barry Boss, Co-Chairs

c/o Asbill, Junkin, Moffitt & Boss, Chartered
1615 New Hampshire Avenue, NW
Washington, DC 20009

PAG recognizes that there are significant problems with the current loss definitions, and they
echo the opinions voiced at the economic crimes symposium that the current guidelines
overemphasize “loss” as a basis for determining overall culpability. In this regard, PAG
welcomes the “flex proposals” that have been promulgated as Amendment 13.

PAG addresses several specific issues:

Intended loss: The PAG respectfully urges the Commission to reconsider whether “intended
loss” is needed at all, especially given the amount of work it entails, and the confusion and
potential for error that it creates. Sentences are generally based on the actual amount of loss, not
on the intended amount of loss. If this change is intended to apply to inchoate offenses, then the
PAG suggests that §2X1.1 already accomplishes that goal. Additionally, the amendment seems
to require that intended loss be calculated in every fraud and theft case, whether inchoate or not.
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If the Commission believes that a special inchoate offense rule is needed for fraud and theft
cases, the PAG recommends a rule such as the following: ’

For all offenses except inchoate offenses, loss means actual loss. For
inchoate offenses, loss is the greater of actual loss and intended loss.
“Inchoate offenses” are those offenses in which the defendant is
apprehended before the offense has been completed.

The approach also focuses on inchoate offenses that “intended loss” was always meant to cover
without creating extra work for the courts by requiring them to determine intended loss in every
case.

If the Commission requires intended loss to be calculated in every case, the PAG recommends
that the number used be the average, not the greater, of the two losses. If intended loss matters,
the PAG argues that it should always matter. Therefore, a defendant who caused more loss than
intended, should not be punished as severely as if she had intended the full amount of loss. This -
is the case for other crimes, such as homicide/manslaughter and some drug cases (§2D1.1,
comment (n.12)).

If the “whichever is greater” rule is adopted, the PAG recommends four points of clarification:

L. The definition should be modified to clarify that it measures harm that the defendant
intended to cause. A defendant should not be held responsible for what goes on in the
heads of other offenders.

2. The definition should be explicit as to the mens rea necessary for something to qualify as
intended loss. Adding the word “purposely” before the term “intended to result” will
avoid a lowering of the standard to reasonable foreseeability. ~

3. The guidelines should make it clear that no “impossible” intended loss is to be included
in the calculation of intended loss. At a minimum, the bracketed language in the
proposed amendment needs to be included, so as to distinguish between harm that was
intended in a sting operation and harm that was intended in an overly ambitious fraud. A
parenthetical should be provided to spell out the difference for those unfamiliar with this
issue.

4. The definition should make clear that the credit principle applies to intended loss. If the
defendant intended to transfer any economic benefit to the victim, the value of the
intended benefit should be deducted from the intended loss.

Interest: PAG believes that interest should be excluded from loss calculation. Defining interest
will be complicated and its inclusion would result in increased litigation without noticeable effect
on the sentencing outcomes. It also may lead to further disparities in sentencing by making
inappropriate distinctions among similar defendants. The PAG states that, even if the
Commission chooses not to include interest in the calculation, payments against interest should
be allowed. This avoids creating extra work for the courts and will not substantially effect the
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defendant’s base offense level.

Net Loss: PAG addresses various subsections of Proposed Amendment 12, Part C:

Subsection (IV)(1): The PAG recommends that de minimus be defines so as to avoid litigation
and potential circuit conflicts on the issue. It also recommends that the portion concerning the
victim’s determination of “no value” be deleted.

Subsection (IV)(2): The PAG opposes Paragraph (2) of this subsection.. ThlS paragraph precludes
areduction in the loss calculation by the value of services competently performed or of
adequately functioning goods if the fraud involved persons posing as licensed professionals or if
the goods were falsely represented to be legitimately approved by a governmental agency. If the
goal of the loss function is to measure economic harm, the loss calculation should be reduced by
the value of such goods and services. Whether the defendant’s fraud has harmed a specified
licensing or regulatory scheme is a separate question and should be resolved accordingly.
Subsection V: The PAG supports Option 1. The PAG further supports the idea that all amounts
returned to the investors as a whole should be deducted from the calculation of loss.

National Association of Criminal Defense Lawyers
Martin G. Weinberg, Chair

Samuel J. Buffone, Vice Chair

1025 Connecticut Avenue, NW, Suite 901
Washington, DC 20036

The NACDL opposes intended loss as an alternative measure of loss in completed crimes. The
NACDL opposes the General Rule proposed for the commentary to a consolidated guideline that
would make loss the greater of actual or intended loss in all cases, and supports instead
maintaining the current system of using intended loss if greater than actual loss only in
sentencing inchoate crimes. The NACDL supports a proposal for the commentary to a
consolidated guideline that reads “For all offenses except inchoate offenses, loss means actual
loss. For inchoate offenses, loss is the greater of actual loss and intended loss. “Inchoate
offenses” are those offenses in which the defendant is apprehended before the offense has been
completed.”

The NACDL believes that if intended loss is adopted as an alternative measure of loss if greater
than actual loss in sentencing all fraud and theft crimes, the definition of intended loss should be
amended to state that “(1) the loss must be ‘the pecuniary harm that the defendant purposely
intended to cause,’ (2) the bracketed language concemning impossible intended loss be included at
minimum and clarified to ensure that a fraudulent insurance claim seeking $50,000 for a $10,000
car would not be counted, and (3) the credits principle applies.”

The NACDL supports the definition of “actual loss™ in Option 1 if a limitation is added to the
concept of reasonable foreseeability. Further, the NACDL proposes that in the first sentence of
the second paragraph, the phrase “as the defendant knew them” be added after “circumstances of
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the particular case,” and further proposés that an example based on United States v. Marlatt, 24
F.3d 1005 (7" Cir. 1994) be added.

With respect to Exclusion of Interest, the NACDL supports Option 1.

Concerning Unlicenced Services, Unapproved Goods, the NACDL opposes proposed
Application Note 2(C)(iii)(IV)(2).

The NACDL supports Option 1 of the Ponzi Scheme proposal.

With respect to Estimation of Loss, the NACDL believes in Application Note 2(D), the language
which currently states “the court need only make a reasonable estimate of loss,” the word “only”
and the absence of reference to the evidence of the case denigrates the court’s fact finding
function. Instead, the NACDL proposes that the first sentence be replaced with “In order to
determine the applicable offense level, the court must make a reasonable estimate of the los
based on the evidence in the case.”

Further, the NACDL opposes the commentary in Estimation of Loss which purport to dictate a
deferential standard or review on appeal. Instead, the NACDL supports deletion of the second
and third sentences of proposed Note 2(D) and the citation of 18 U.S.C. § 3742(e) and (f).

Regafding Gain, the NACDL supports Option 4.

Jeffrey S. Parker, Professor
George Mason University
School of Law

Arlington, Virginia 22201

Professor Parker recommends that “gain” should be eliminated from'any consideration in the
guidelines, except as an estimate of “loss.”

Professor Parker also believes there is no current inconsistency regarding the treatment of “loss”
as among the various guidelines that use loss as a primary sentencing factor, but instead believes
the purported “inconsistencies” are products of the basic policy decision to use a “charge
offense” sentencing system. Therefore, every proposal to consolidate guidelines undercuts the
logic of this charge-based sentencing system, and would undermine the structural integrity of the
existing system. Professor Parker states that a case charged as simple theft should not be treated
the same as a case involving fraud because the proof requirements for each on liability are not
identical and the interests served by the prohibition of each are not the same.

Further, Professor Parker states that a treatment of direct versus indirect harm 1is not inconsistent.
There is a necessity in most of remedial law of focusing on the direct and immediate harm and
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largely excluding the indirect or speculative harm. Thus, the current proposal, which substitutes
a vague foreseeability concept for a straightforward loss test, is the worst possible proposal.
Focusing on remote effects which may or may not have been foreseeable would increase the cost
and complexity of the sentencing system. |

Part F. Computing Tax Loss under §2T1.1

Department of Justice
Criminal Division
Michael Horowitz, Ex-Officio Commissioner

DOJ shares the concerns expressed by the Internal Revenue Service in this regard. DOJ states
that without any explanation, the Commission has adopted the Harvey sequential approach, but it
does seek comment on whether the Cseplo approach should be adopted.

DOJ states that the Tax Division has sought to have the Commission address this issue since late
1998 and, in fact, Mary Harkenrider, the Department's then-ex officio member of the
Commission, sent a letter to the Commission to that effect. DOJ states that it has long urged the
Commission to adopt the Cseplo approach to the resolution of this conflict. DOJ believes that
Cseplo is the better approach. The flaw in the Seventh Circuit's reasoning in Harvey is its focus
on the situation where the taxpayer "obeys the tax laws." United States v. Harvey, 996 F.2d at
921.

Grouping. DOJ opposes this amendment as inconsistent with the basic premise of the grouping
rules and the reason for the §2T1.1(b)(1) enhancement. However, DOJ does not disagree with
the proposition that clarification of the grouping rules for tax cases is necessary because courts
that have faced the question have reached varying conclusions on the need and method for
grouping. DOJ states that the proposed addition to the application notes is not an appropriate
solution to the grouping issue. Instead, the proposal is inconsistent with the premise underlying
the grouping rules of Chapter 3, Part D.

DOJ does not oppose clarification of the grouping question in criminal tax cases. In fact, as
evidenced by the varying approaches applied by courts that have considered the question,
clarification is needed. But rather than a proposal that produces, in some cases, results at odds
with the purpose of the grouping rules and does not serve the reason underlying the specific
offense characteristic that is the catalyst for the grouping, DOJ suggests the need a proposal that
results in incremental punishment for significant criminal conduct and reflects in the offense
level the enhancement giving rise to the grouping, at least where the amount of income from the
criminal activity would support the enhancement under §2T1.1(b)(1).

DOJ states that the proposed amendment should not be adopted. Rather, the Commission, with
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help from the Department and others, should attempt to come up with a fair proposal. If,
however, the Commission is inclined to adopt some proposal during this amendment cycle,
language should be added to the effect that when the offense level for the group is no greater than
it would have been had the most serious offense been sentenced alone, the offense level of the
group should be increased by up to two levels to recognize the significant additional criminal
conduct reflected in the other offense or offenses in the group.

Sophisticated Concealment. DOJ strongly urges the Commission to adopt an amendment to the
tax guidelines using the broader "sophisticated means" language in tax offenses in place of
"sophisticated concealment” and also to provide a floor offense level of 12 when the requisite
level of sophistication is present in tax cases. The fraud guidelines, unlike the tax guidelines,
provide for a floor level of 12 when sophisticated means are used. DOJ states it can discern no
reason why fraud cases should be treated as more serious than tax offenses where a certain level
of sophistication is involved. Consequently, DOJ believes that the tax guidelines should provide
for a similar floor level of 12, and that this should be the case even if the Commission does not
amend the tax guidelines to change "sophisticated concealment” to "sophisticated means."

Department of the Treasury
James F. Sloan, Acting Under Secretary (Enforcement)
Washington, DC

Treasury believes that the Commission should resolve this circuit conflict in favor of the sixth
circuit’s position that evasion of individual tax and corporate tax are two separate violations.
United States v. Cseplo, 42 F.3d 360 (6th Cir. 1994). Similarly, Treasury opposes the proposal
to except state and local tax loss from consideration because it under represents the relevant -
conduct involved in the offense. Treasury supports the inclusion of interest and penalties in the
“definition of tax loss for evasion of payment tax cases, because it accurately reflects the total
harm to the government.

Department of the Treasury

Internal Revenue Service

Charles O. Rosotti, Commissioner of Internal Revenue
Washington, D.C. 20224

Regarding the proposed amendment concerning the computation of tax loss, the IRS stated that
adoption of this amendment would confer an unfair sentencing advantage to the convicted tax
criminal because the totality of the criminal conduct is not adequately counted. Two separate
crimes are committed when an offender executes a scheme to evade taxes or files false returns
that affect two taxpayers: one crime arises from the evasion of tax by the corporation. The IRS
recommends that because the crimes are separate, tax losses should be calculated separately and
then added together to achieve the aggregate loss to the government. Evading one’s individual
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tax and evading corporate tax are separate violations, and the total tax loss should not be
calculated as if only one offense was committed.

Grouping

The IRS opposes adoption of the amendment that mandates grouping tax offenses with other
crimes committed in connection with the tax crimes. The amendment in its current form
eliminates any incentive to charge a tax crime separately from the crime from which the income
for the tax crime was derived. Although clarification is necessary on this issue because of the
circuit conflict, this proposed amendment reaches the wrong conclusion. The proposed
amendment requires that tax counts be grouped with counts relating to the source of funds that
were the subject of the tax crimes. This resolves the circuit conflict in favor of the defendant,
because it effectively eliminates the separate tax crime conduct and harm, and only holds the
individual responsible for the underlying criminal conduct from which the income was derived.

Sophisticated Concealment

The IRS supports the amendment that would apply “sophisticated means” to the tax guideline to
conform with the fraud guideline. This amendment would provide clarity and consistency in
application. As recently as two years ago, §2T1.1 had a “sophisticated means” enhancement
which was changed to “sophisticated concealment.” The IRS has previously advocated the need
for clarification to ensure consistent application of the two terms. '

Judicial Committee on Criminal Law
Honorable Sim Lake

Chair, Sentencing Guideline Subcommittee
300 East Washington Street, Suite 222
Greenville, South Carolina 29601

The CLC supports the proposal as explained in New Application Note 7.

New York Council of Defense Lawyers
711 Fifth Avenue
New York, NY 10022

Although NYCDL agrees that the Harvey approach is the more fair of the two options, NYCDL
notes that absent the clarifying language of proposed Application Note 7, the new amendment
does not make clear that the Commission is adopting the Harvey approach. The language of the
proposed amendment does not on its face make clear that the corporate tax exposure is to be
deducted from the gross unreported income at the corporate level before the gross unreported
income at the individual level is computed. The NYCDL urges that the Commission find clearer
langunage in which to state its intent before adopting any amendment of this sort.
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