
112(b) of the Victims of Trafficking and Violence Protection Act of 2000 (the "Act''), Pub. L. 
106-386. 

The directive confers emergency authority on the Commission to amend the federal sentencing 
guidelines to reflect changes to 18 U.S. C. § § 1581 ( a) (Peonage), 1583 (Enticement into 
Slavery), and 1584 (Sale into Involuntary Servitude). The Commission is also directed to 
consider how to address four new statutes: 18 U.S.C. § 1589 (Forced labor); 18 U.S.C. § 
1590 (Trafficking with Respect to Peonage, Involuntary Servitude or Forced Labor); 18 U.S.C. 
§ 1591 (Sex Trafficking of Children by Force, Fraud or Coercion); and 18 U.S.C. § 1592 
(Unlawful Conduct with Respect to Documents in Furtherance of Peonage, Involuntary 
Servitude or Forced Labor). 

Specifically, the Commission is directed to "review and, if appropriate, amend the sentencing 
guidelines applicable to . . . the trafficking of persons including . . . peonage, involuntary 
servitude, slave trade offenses, and possession, transfer or sale of false immigration documents 
in furtherance of trafficking, and the Fair Labor Standards Act and the Migrant and Seasonal 
Agricultural Worker Protection Act." 

The Commission is directed to "take all appropriate measures to ensure that these sentencing 
guidelines ... are sufficiently stringent to deter and adequately reflect the heinous nature of 
these offenses." The Commission is also directed to "consider providing sentencing 
enhancements" in cases which involve: (A) a large number of victims; (BJ a pattern of 
continued and flagrant violations; (C) the use or threatened use of a dangerous weapon; or 
(DJ the death or bodily injury of any person. 

To address this multi-faceted directive, this proposed amendment makes changes to several 
existing guidelines and creates a new guideline for criminal violations of the Migrant and 
Seasonal Agricultural Worker Protection Act. Although the directive instructs the Commission 
to amend the guidelines applicable to the Fair labor Standards Act (29 U.S.C. § 201 et. seq.), 
a criminal violation of the Act is only a Class B misdemeanor. See 29 U.S.C. § 216. Thus, the 
guidelines are not applicable to those offenses. 

The proposed amendment references the new offense at 18 U.S.C. § 1591 to §2Gl.l 
(Promoting Prostitution or Prohibited Sexual Conduct). Section 1591 punishes a defendant 
who participates in the transporting or harboring of a person, or who benefits from 
participating in such a venture, with the knowledge that force, fraud or coercion will be used 
to cause that person to engage in a commercial sex act or with knowledge that the person is 
not 18 years old and will be forced to engage in a commercial sex act. Despite the statute's 
inclusion in a chapter of title 18 devoted mainly to peonage offenses, section 159 I offenses 
are analogous to the offenses referenced to the prostitution guideline. 

Section 2G I. I (b)(2) is proposed to be amended to include a [61[9] level increase for 
victimization of children who have not attained the age of 12 years, a {41[6] level increase for 
victimization of children who have not attained the age of 14 years, and a [2][3] level increase 
for children who have not attained the age of 16 years. This change increases by [21[5] levels 
the punishment for victimization of a child under 12 years of age and creates an additional 
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category of victims - children between the ages of 12 and 14 years. These changes were 
proposed in recognition of Congress's distinction in section 1591 between offenses involving 
minors under 14 years of age (statutory cap of "any term of years or life'; and offenses 
involving minors between 14 and 18 years of age (statutory cap of "not more than 20 years';. 
This change conforms the guidelines to the penalties of section 1591. 

The special instruction at §2G 1. 1 ( d)(2) has been added to ensure that attempts to violate 
section 1591 are not to be referred to §2Xl.l (Attempt, Solicitation, or Conspiracy). This 
change implements Congress's direction in 18 US. C. § 1594 that "whoever attempts to violate 
section. .. 1591 shall be punishable in the same manner as a completed violation of that 
section." 

An additional application note - Application Note 12 - has been added to §2Gl.l to provide 
an encouraged upward departure when an offense "involved substantially more than 
[6][101[25] victims." This encouraged upward departure was added in response to 
Congress's directive that the Commission consider enhanced sentencing in cases which involve 
"a large number of victims." A departure note is provided, rather than an enhancement, 
because of the current special grouping rule in §2G 1. 1 (d)(l) regarding multiple victims that 
requires that counts involving different victims not be grouped. 

Section 1591 cases have been alternatively referred in Appendix A to §2G2. 1 (Sexually 
Exploiting a Minor by Production of Sexually Explicit Visual or Printed Material). This has 
been done in anticipation that some portion of section 1591 cases will involve children being 
forced or coerced to engage in commercial sex acts for the purpose of producing 
pornography. Such offenses, as recognized by the higher base offense level at §2G2.l, are 
more serious because they both involve specific harm to an individual victim and further an 
additional criminal purpose, commercial pornography. In the interest of consistency and 
proportionality, the same changes have been made to §2G2. 1 as those discussed above for 
§2Gl.l. 

The proposed amendment conforms to the view that §2H4.l (Peonage, Involuntary Servitude, 
and Slave Trade) continues to be an appropriate tool for determining sentences for violations 
of 18 USC. §§ 1581, 1583, and 1584 . Section 2H4.l is also designed to cover offenses 
under three new statutes, 18 USC. §§1589, 1590, and 1592. Section 1589 punishes 
defendants who provide or obtain the labor services of another by the use of threats of serious 
harm or physical restraint against a person, or by a scheme or plan intended to make the 
person believe that if he or she did not perform the labor or services, he or she would suffer 
physical restraint or serious harm. This statute also applies to defendants who provide or 
obtain labor services of another by abusing or threatening abuse of the law or the legal 
process. See 18 USC. §1589. Section 1590 punishes defendants who harbor, transport, or 
are otherwise involved in obtaining, a person for labor or services. Section 1592 punishes a 
defendant who knowingly possesses, destroys, or removes an actual passport, other 
immigration document, or government identification document of another person in the course 
of a violation of §§ 1581 (peonage), 1583 (enticement into slavery), 1584 (sale into 
involuntary servitude), 1589 (forced labor), 1590 (trafficking with respect to these offenses), 
1591 (sex trafficking of children by force, fraud or coercion), or 1594(a) (attempts to violate 

26 



these offenses). Section 1592 also punishes a defendant who, with intent to violate § 1581, 
§ 1583, § 1584, § 1589, § 1590, or § 1591, knowingly possesses, destroys, or removes an 
actual passport, other immigration document, or government identification document of 
another person. These statutes prohibit the types of behaviors which have been traditionally 
sentenced under §2H4.l. 

The proposed amendment provides an alternative, less punitive base offense level for those 
who violate 18 US.C. § 1592, an offense which limits participation in peonage cases to the 
destruction or wrongful confiscation of a passport or other immigration document. This 
alternative, lower base level reflects the lower statutory maximum sentence set for section 1592 
offenses (i.e., 5 years). The amendment proposes level [15] as the appropriate level because 
similar offenses involving documents are punishable at level 15 under §2L2. l (Trafficking in 
a Document Relating to Naturalization, Citizenship or Legal Resident Status or a United States 
Passport). However, the proposed amendment also includes an additional, bracketed base 
offense level of [18]. 

Section 2H4. l (b)(2) has been expanded to provide a 2-level increase if a dangerous weapon 
was brandished or its use was threatened, with an increase to 4 levels for actual use. 
Currently, only actual use of a dangerous weapon is covered. This change reflects Congress's 
directive to consider an enhancement for the "use or threatened use of a dangerous weapon. " 

The proposed amendment adds an enhancement at §2H4. l (b)(3), for offenses involving more 
than [6}[10}[25] victims. This change reflects Congress's directive to consider an 
enhancement for cases "involving a large number of victims." Also, §2H4. l, Application Note 
3, which formerly provided an encouraged upward departure for offenses involving more than 
JO victims, has been altered to encourage departure "if the offense involved substantially more 
than {6}[10}[25] victims." 

The proposed amendment also adds §2H4.l to the list of guidelines in §2Xl.l that expressly 
cover attempts and conspiracies. This change implements Congress's direction in 18 US.C. 
§ 1594 that "whoever attempts to violate § 1581, § 1583, § 1584, § 1589, § 1590, or § 1591 
shall be punishable in the same manner as a completed violation of that section." With the 
exception of section 1591, all the specified statutes are referenced to §2H4.l. Conforming 
amendments are made to the title of §2H4.l. 

The proposed amendment creates a new guideline, §2H4.2 (Willful Violations of the Migrant 
and Seasonal Agricultural Worker Protection Act), in response to Congress's directive to 
amend the guidelines applicable to such offenses. These offenses, which have a statutory 
maximum sentence of one year imprisonment for first offenses and three years imprisonment 
for subsequent offenses, currently are not referred to any specific guideline. The Department 
of Justice and Department of Labor both recommend creation of a discrete guideline for these 
offenses. The proposed base offense level (level [4][6]) has been proposed in recognition of 
the small statutory maximum sentences set for these cases by Congress. Similarly, 
§2H4.2(b)(l), an enhancement for bodily injury, and §2H4.2(b)(2), an enhancement for 
offenders who commit their offenses after previously sustaining a civil penalty for similar 
misconduct, have been established to respond to Congress's directive that the Commission 
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consider sentencing enhancement for these offense characteristics. This section addresses the 
Department of Justice's and the Department of Labor's concern regarding prior administrative 
and civil adjudications. 

This proposed amendment also addresses that portion of section 112 of the Act that amends 
chapter 77 of title 18, United States Code, to provide mandatory restitution for peonage and 
involuntary servitude offenses. The proposed amendment amends §5£1.1 (Restitution) to 
include a reference to 18 U.S.C. § 1593 in the guideline provision regarding mandatory 
restitution. 

Proposed Amendment: 

§2Gl.1. Promoting Prostitution or Prohibited Sexual Conduct 

* * * 
(b) Specific Offense Characteristics 

* * * 

[(2) If the offense involved a victim who had (A) not attained the age of 12 
years, increase by 4f61[9] levels; or (B) attained the age of 12 years but not 
attained the age oft614 years, increase by-i-141161 levels; or (C) attained 
the age of 14 years but had not attained the age of 16 years, increase by 
[2)13) levels.] 

* * * 
(d) Special Instruction 

* * * 
(2) If the .defendant was convicted of an attempt to commit an offense under 

18 U.S.C. § 1591, do not apply §2X 1.1 (Attempt, Solicitation, or Conspiracy 
(Not Covered by a Specific Offense Guideline)). 

* * * 

Commentary 

Statutory Provisions: 8 U.S.C. § 1328; 18 U.S.C. §§ 1591, 2421, 2422, 2423(a), 2425. 

Application Notes: 
* * * 

2. Subsection (b)(l) provides an enhancement for physical force, or coercion, that occurs as part 
of a prostitution offense and anticipates no bodily injury. If bodily injury results, an upward 
departure may be warranted. See Chapter Five, Part K (Departures). For purposes of 
subsection (b)(J)(B) , "coercion" includes any form of conduct that negates the voluntariness 
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[12. 

of the behavior of the victim. This enhancement would apply, for example, in a case in which 
the ability of the victim to appraise or control conduct was substantially impaired by drugs or 
alcohol. In the case of an adult victim, rather than a victim less than 18 years of age, this 
characteristic generally will not apply if the drug or alcohol was voluntarily taken. 

* * * 

Upward Departure.-Jj the offense involved substantially more than [6][10][25] victims, an 
upward departure may be warranted.] 

Background: * * * 

This guideline also covers offenses under section 1591 of title 18, United States Code. These 
offenses involve recruiting or transporting a person in interstate commerce knowing either that (A) 
force, fraud, or coercion will be used to cause the person to engage in a commercial sex act; or (B) 
the person (i) had not attained the age of 18 years; and_ (ii) will be caused to engage in a c6h1mercial 
sex act. 

§2G2.1. Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed 
Material; Custodian Permitting Minor to Engage in Sexually Explicit Conduct: 
Advertisement for Minors to Engage in Production 

* * * 

(b) Specific Offense Characteristics 

[(l) If the offense involved a victim who had (A) not attained the age of 12 
years, increase by -4[6][9] levels; m- (B) attained the age of 12 years but not 
attained the age of -l-614 years, increase by-zf[ 4 ][ 6] levels; or (C) attained 
the age of 14 years but had not attained the age of 16 years, increase by 
[2][3] levels.] 

* * * 
( c) Special Instructions 

* * * 
(2) If the defendant was convicted of an attempt to commit an offense under 

18 U.S.C. § 1591, do not apply §2Xl.l (Attempt, Solicitation, or Conspiracy 
(Not Covered by a Specific Offense Guideline)). 

* * * 

Commentary 

Statutory Provi£ions: 18 U.S.C. §§ 1591, 225l(a), (b), (c)(l)(B), 2260. 
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Application Notes: * * * 

[6. Upward Departure.-lj the offense involved significantly more than [6][101[25] victims, an 
upward departure may be warranted.] 

* * * 

§2H4.1. Peonage, Involuntary Servitude. and Slave Trade; Attempt or Conspiracy 

(a) Base Offense Level: -z-2-

(I) 22; or 

(2) [15][18], if the defendant was convicted only of an offense under 18 
U.S.C. § 1592. 

(b) Specific Offense Characteristics 

(I) (A) If any victim sustained permanent or life-threatening bodily injury, 
increase by 4 levels; or (B) if any victim sustained serious bodily injury, 
increase by 2 levels. 

[(2) If (i) a dangerous weapon was used, increase by :-4 levels; or (ii) a 
dangerous weapon was brandished or its use was threatened, increase by 
2 levels.] 

[(3) 

ffl(4) 

f47(5) 

If the offense involved more than [6][10][25] victims, increase by [2][4] 
levels.] 

* * * 

* * * 

Commentary 

Statutory Provisions: 18 U.S.C. §§ 241, 1581-+5881590, 1592. 

3. 
* * * 

If the vffcnsc in\:o{\:cd the holding t:,f• 11201 t. than ten tictinzs in a cona1tion vj= peonage: 01 

incoltt12ta1y se, titua1c::, an uprra,d. depa1tu1e ;nay be aa,,antea~ Upward Departure.-Jj the 
offense involved substantially more than [6][101[25] victims, an upward departure may be 
warranted. 

§2Xl.l. Attempt. Solicitation, or Conspiracy (Not Covered by a Specific Offense Guideline) 
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Commentary 

Application Notes: * * * 

1. Offense guidelines that expressly cover attempts include: 

* * * 
§2G1.1 (if the defendant was convicted of an attempt to commit an offense under 
18U.S.C. § 1591 (See 18 U.S.C. § 1594(a)); 
§2H4.1; 
§2N1.1; 
§2Q1.4. 

Offense guidelines that expressly cover conspiracies include: 

* * * 
§2H1.1, §2H4.1; 
§2T1.9. 

18 u.s.c. § 1588 
18 u.s.c. § 1589 
18 U.S.C. § 1590 
18 U.S.C. § 1591 
18 u.s.c. § }592 
18 U.S.C. § 1621 

* * * 

APPENDIX A- STATUTORY INDEX 

2H4.l 
2H4.l 
2H4.l 
201.1, 202.1 
2H4.l 
2Jl.3 

* * * 

* * * 
§2H4.2. Willful Violations of the Migrant and Seasonal Agricultural Worker Protection Act 

(a) Base Offense Level: [4][6] 

(b) Specific Offense Characteristics 

(I) If the offense involved (i}serious bodily injury, increase by [4] levels; or (ii) 
bodily injury, increase by [2] levels. 

(2) If the defendanfcommitted any. part of the instant offense subsequent to 
sustaining a civil or administrative adjudication for similar misconduct, 
increase by [2] levels. 

Commentary 
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Statutory Provision: 29 U.S.C. § 1851. 

Application Notes: 

I. Definitions.-For purposes of subsection (b)(l), "bodily injury" and "serious bodily injury" 
have the meaning given those terms in Application Note 1 of the Commentary to § I B 1. 1 
(Application Instructions). 

2. Application of Subsection fb/(2).-Section 1851 of title 29, United States Code, covers a wide 
range of conduct. Accordingly, the enhancement in subsection (b)(2) applies only if the instant 
offense is similar to previous. misconduct that resulted in a civil or administrative aqjudication 
under the provisions of the Migrant and Seasonal Agricultural Worker Protection Act (29 
U.S.C. § 1801 et. seq.). 

29 U.S.C. § 1141 
29 u.s.c. § 1851 

APPENDIX A- STATUTORY INDEX 

2B3.2, 2Fl.1 
2H4.2 

* * * 

* * * 
§SEl.1. Restitution 

(a) In the case of an identifiable victim, the court shall --

( l) enter a restitution order for the full amount of the victim's loss, if such order 
is authorized under 18 U.S.C. § 1593, § 2248, § 2259, § 2264, § 2327, 
§ 3663, or § 3663A; or 

* * * 
Commentary 

* * * 

Background: Section 3553(a)(7) of Title 18, United States Code, requires the court, "in determining 
the particular sentence to be imposed," to consider "the need to provide restitution to any victims of 
the offense." Orders of restitution are authorized under 18 U.S.C. §§ 1593, 2248, 2259, 2264, 2327, 
3663, and 3663A. For offenses for which an order of restitution is not authorized, restitution may be 
imposed as a condition of probation or supervised release. 

Part (B): Proposed Non-Emergency Amendments 

Proposed Amendment: Sexual Predators 
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5. Synopsis of Proposed Amendment: This is a three-part amendment that includes: 

(A) Amendments to implement the ''pattern of activity" directive in the Protection of 
Children from Sexual Predators Act of 1998, Pub. L. 105-314 (the "Act"), and related 
amendments. 

(B) Amendments related to grouping certain child pornography counts of conviction. 

(C) Amendments to implement the directive in the Act to provide an enhancement for 
transportation offenses under chapter 117 of title I 8, United States Code, and other 
related amendments. 

Part (A): Enhancement for Pattern of Activity 

Synopsis: Part A proposes several options, including a possible combination of approaches to satisfy 
the Congressional directive in the Act that requires the Commission to increase the penalties in any 
case in which the defendant engaged in a pattern of activity involving the sexual abuse or exploitation 
of a minor. There are many types of conduct that may indicate that a defendant is a high risk sex 
offender engaging in a pattern of prohibited sexual conduct. Each of these components considers 
various aspects of sex offenders and the types of activity involved in a pattern of behavior. There are 
four options presented by this amendment that could be used either in combination or alone to 
implement the directive. In addition to these four options, the proposal amends the guideline covering 
terms of supervised release, §5Dl.2, to provide that the term of supervised release for a defendant 
convicted of a sex crime shall be the maximum term authorized by statute. 

The first option would create a new Chapter Four guideline, §4Bl.5, that aims to incapacitate high 
risk sex offenders who have an instant offense of conviction of sexual abuse and a prior felony 
conviction for sexual abuse. Two options are contained within this option. Option IA sanctions 
defendants whose instant offense of conviction and prior conviction involve prohibited sexual conduct. 

In contrast to option JB, option IA increases the defendant's criminal history to not less than category 
IV or V, as opposed to criminal history category VJ. Option IA also includes a wider range of offenses 
involving prohibited sexual conduct. Under Option IA, chapter 109A offenses are bracketed for 
either (1) possible exclusion from the scope of instant offenses of conviction that would trigger the 
guideline, or (2) limiting those offenses to those that are perpetrated against a minor. Excluding 
chapter 109A offenses focuses application of the guideline to those defendants who use the internet 
or other interstate means to prey on minors. 

Option JB tracks legislation from the 106'h Congress that proposed a mandatory minimum life sentence 
for defendants whose instant offense of conviction and prior conviction involved direct sexual contact. 
This option provides for sentences at or near the statutory maximum for these types of defendants. 

The second option would create a Chapter Four guideline, §4BJ.6, that provides a five-level increase 
(and a minimum offense level of level 32) for defendants who engage in a pattern of activity involving 
prohibited sexual conduct. This guideline requires that (1) the defendant's instant offense of 
conviction is a sex crime; and (2) the defendant previously has engaged in two or more instances of 
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prohibited sexual conduct, whether or not that conduct resulted in a conviction. 

The third option would provide a Chapter Two specific offense characteristic in the sexual abuse 
guidelines. This specific offense characteristic mirrors the current pattern of activity adjustment in 
§2G2.2 (Trafficking in Material Involving the Sexual Exploitation of a Minor). A defendant who 
abuses or exploits a minor on two or more occasions will receive a two-level increase in offense level 
pursuant to this enhancement. 

The fourth option provides language encouraging an upward departure for a defendant who commits 
repeated acts of sexual abuse of the same minor. This component would allow courts to sanction a 
defendant for a pattern of multiple acts of abuse of the same victim over a period of time. 

Proposed Amendment: 

(1) Option One: 

Chapter Four, Part B, is amended by adding at the end the following: 

§4B1.5. Repeat and Dangerous Sex Offender 

(a) A defendant is a repeat and dangerous sex offender if-

{l) the instant offense of conviction is a sex crime; and 

(2) the defendant committed the instant offense of conviction subsequent. to 
sustaining at least one sex offense conviction. 

(b) If (I) a repeat and dangerous sex offender is not a career offender pursuant to 
§4B1.l (Career Offender); and (2)the offense level for that repeat and dangerous 
sex offender from the table below is greater than the offense level otherwise 
applicable, the. offense level from the table below shall apply. 

Offense Statutoey Maximum 

(A) 
(B) 
(C) 
(D) 
(E) 
(F) 
(G) 

Life 
25 years or more 
20 years or more, but less than 25 years 
15 years or more, but less than 20 years 
10 years or more, but less than 15 years 
5 years or more, but less than 10 years 
More than I year, but less than 5 years 

Offense Level 

(37] 
(341 
[32) 
129] 
[24] 
1171 
[ 12). 

(c) If an adjustment from §3El.l (Acceptance of Responsibility) applies, decrease the 
applicable offense level in subsection (b) by the number of levels corresponding to 
that adjustment. 
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- - . (d) A repeat and dangerous sex offender's criminal history category in every case shall 
be [Option IA: not less than Category [IV]M] [Option 18: Category VI]. 

Commentary 
Application Notes: 

1. Definitions. -For purposes of this guideline: 

"Offense Statutory Maximum" means the maximum term of imprisonment authorized for the 
instant offense of conviction that is a sex crime, including any increase in that maximum term 
under a sentencing enhancement provision that applies to that sex crime becaus'e of the 
defendant's prior criminal record (such as the sentencing enhancement provisions contained 
in 18 U.S.C. §§ 2247(a) and 2426(a)). 

[Option IA: 

2. 

"Sex offense conviction" has the meaning given that term in 18 U.S.C. § 2426, but such term 
does not include trafficking in, receipt of, or possession of, child pornography. 

Requirement of Sex Crime as Instant Offense of Conviction.-For purposes of/ subsection 
(a)(J), the instant offense of conviction must be an instant offense of conviction under [chapter 
109A,] [Chapter 109A perpetrated against a minor,] chapter 1 JO (not including trafficking 
in, receipt of, or possession of, child pornography, or recordkeeping offenses), or chapter 117 
(not including transmitting in.formation about a minor or filing a .factual statement about alien 
individual), of title I 8, United States Code, or an attempt or a conspiracy to commit such an 
offense.] 

{Option lB: 

"Sex offense conviction" • means a prior conviction for (A) any sex crime referred to in 
Application Note 2; or (B) any offense under State law consisting of conduct that would have 
been such a sex crime if the conduct had occurred within the special maritime and territorial 
jurisdiction of the United States. The term "State" has the meaning given that term in 18 
U.S.C. § 2426(b)(2). 

2. Requirement of Sex Crime .· as Instant Offense of Conviction.-For purposes of subsection 
(a)(l), the instant offense of conviction must' be an instant offense of convictionf under 18 
U.S.C. § 2241, § 2242, § 2243, § 2244, § 2245, § 2251A, or § 2423, including an attempt or 
conspiracy to commit such an offense.] 

3. Determination of Prior Sex Offense Convictions Under Subsection (a)(2).-For purposes of 
subsection (a)(2)the date that a defendant sustained a conviction shall be the date that the guilt 
of the defendant was established, whether by guilty plea, trial, or plea of !1J2]Q contendere. 

4. Determination of Offense Statutory Maximum in the Case of Multinle Counts of 
Conviction.-ln a case in which more than one count of the instant offense of conviction is a 
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felony that is a sex crime, the court shall use the maximum authorized term of imprisonment for 
the count that has the greatest offense statutory maximum, for purposes of determining the 
offense statutory maximum under subsection (b). 

[5. Departure Provision.-There may be cases in which reliable information indicates that the 
guideline sentence resulting from application of this guideline either understates or overstates 
the likelihood that the defendant will commit another sexual offense, or the seriousm:ss of the 
defendant's criminal history. In such cases, an upward or a downward departure, 
respectively, may be warranted. Such reliable information may include, for example, risk 
assessments and other expert testimony regarding the likelihood of recidivism.] 

(2) Option Two: 

Chapter Four, Part B, [as amended by this amendment], is amended by adding at the end the following: 

§4B1.6. Sexual Predator 

If-:-

(a) the defendant is not a career offender pursuant to §4B1.1 (Career Offender) and 
is not a repeat and dangerous sex offender pursuant to §4B1.5 (Repeat and 
Dangerous Sex Offender); and 

(b) (1) the instant offense of conviction is a sex offense that the defendant committed 
as part of a pattern of activity involving prohibited sexual conduct [with a minor]; 
[[and][or] (2) the instant offense of conviction is a sex offense and the defendant 
is a sexual predator], 

increase by [5] levels; but if the resulting offense lev.el is less than [32][3,0], increase to level 
[32][30]. 

Commentary 

Application Not({s: 

(I) Definitions.-For purposes of this guideline: 

"Sex offense" means an offense under [chapter 109AJ [chapter 109A perpetratedeagain st 
a minor,} chapter 110 (not including trafficking, receipt, or possession of, child pornography), 
or chapter 117 of title 18, United States Code, or an attempt or a conspiracy to commit any 
such offense. 

"Pattern of activity" means any combination of two or more prfor separate insta.nces of 
prohibited sexual conduct by the defe~dant with a minor victim, oiher th;"n a victi~ of the 

36 



instant offense of conviction, whether or not the conduct resulted in a conviction for such 
conduct. 

"Prohibited sexual conduct" (A) means any sexual activity for which a person can be charged 
lllith .a criminal offenfe; (B) includes the production.of child pornography; (C) includes 
trafficking in child pornography.if the defendant has a prior felony conviction for trafficking 
in child pornography; and (DJ does not include possession of child pornography. "Child 
pornography" has the meaning given that term in 18 U.S.C. §2256(8). 

{2. Sexual Predator Determination.-For purposes Of this guideline, the dt:fendant is a sexual 
predator if the court determines, under the totality of the circumstances, that the dt:fendant is 
likely to continue to engage in prohibited sexual conduct with minors in the future. [In making 
this determination, the court may rely on information such as expert psychosexual evaluations 
and other reliable evidence.]] 

Background: This guideline is intended to provide lengthy incarceration for offenders who present 
a continuing danger to the public. It applies to any offender whose instant offense of conviction is 
a sex offense, regardless of the specific sex offense of conviction or Chapter Two guideline under 
which the offender is sentenced. The relevant criminal provisions provide for increased statutory 
maximum penalties for repeat sex offenders and make those increased statutory maximum penalties 
available if the defendant was convicted of any of several federa/and state sex offenses (see 18. U.S.C. 
§§ 2247, 2426). In addition, section 632 of Pub. L. 102-141 and section 505 of Pub. L. 105-314 
directed the Commission to ensure lengthy incarceration for offenders who engage in a pattern of 
activity involving the sexual abuse or exploitation of minors. 

[The guideline is intended to target those dangerous offenders for whom future sex offending 
is likely. Research has shown that recidivism rates vary depending on characteristics of the offender 
that max be determined at the time of sentencing, such as a prrven sexu0t preference for minors or 
other psychopathy. Psychosexual evaluations by certified professionals using empirically-validated 
risk assessment instruments may be useful to identify those offenders who are most likely to reoffend.} 

The statutory maximum term of supervised release is recommended for offenders sentenced 
under this guideline. In addition, treatment and monitoring are important tools for supervising 
offenders and should be considered as special conditions of the term of supervised release that is 
imposed.] 

(3) Option Three: 

§2A3.1. Criminal Sexual Abuse: Attempt to Commit Criminal Sexual Abuse 

* * * 
(b) Specific Offense Characteristics 

(7) If the defendant engaged in a pattern of activity involving the sexual abuse 
or exploitation of a minor, increase by [2] levels. 
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* * * 

Commentary 

Application Notes: * * * 

8. Pattern ofActivity Enhancement.-

"Pattern of activity involving the sexual abuse or exploitation of a minor" means any 
combination of two or more separate instances of the sexual abuse or sexual exploitation of 
a minor by the defendant, whether or not the abuse or exploitation (A) occurred during the 
course of the offense; (B) involved the same or different victims; or (C) result.ed. in a conviction 
for such conduct. 

"Sexual abuse or exploitation" means conduct constituting criminal sexual abuse of a minor, 
sexual exploitation of a minor (including trafficking in material relating to the sexual abuse 
or exploitation of a minor), abusive sexual contact of a minor, any similar offense under state 
law, any offense involving the promotion or enticement of minors to engage in sexual. activity, 
or an attempt or a conspiracy to commit any of the above offenses. 

ff the defendant engaged in the sexual abuse or exploitation of a minor at any time (whether 
or not such abuse or exploitation occurred during the course of the offense or resulted in a 
conviction for such conduct) and subsection (b)(7) does not apply, an upward departure may 
be warranted In addition, an upward departure may be warranted if the defendant received 
an enhancement under subsection (b)(7) but that enhancement does not adequately reflect the 
seriousness of the sexual abuse or exploitation involved or the likelihood of recidivism. 

Prior convictions taken into account under subsection (b)(7) are also counted for purposes 
of determining criminal history points pursuant to Chapter Four, Part A (Criminal History). 

§2A3.2. Criminal Sexual Abuse ofa Minor Underthe Age ofSixteen Years (Statutory Rape} 
or Attempt to Commit Such Acts 

* * * 
(b) Specific Offense Characteristics 

(5) If the defendant engaged in a pattern of activity involving the sexual abuse 
or exploitation of a minor, increase by [2] levels. 

* * * 

Commentary 

Annlication Notes: * * * 
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9. Pattern ofActivity Enhancement.-

"Pattern of activity involving the sexual abuse or exploitation of a minor" means any 
combination of two or more separate instances of the sexual abuse or sexual exploitation of 
a minor by the defendant, whether or not the abuse or exploitation (A) occurred during the 
course of the offense; (B) involved the same or different victims; or (C) resulted in a conviction 
for such conduct. 

"Sexual abuse or exploitation" means conduct constituting criminal sexual abuse of a minor, 
sexual exploitation of a minor (including trafficking in material relating to the sexual abuse 
or exploitation of a minor), abusive sexual contact of a minor, any similar offense under state 
law, any of{:nse involving the promotion or enti~ement of~.inors to. engage in sexual activity, 
or an attempt or a conspiracy to commit any of the above offenses. 

If the defendant engaged in the sexual abuse or exploitation of a minor at any time (whether 
or not such abuse or exploitation occurred during the course of the offense or resulted in a 
conviction for such conduct) and subsection (b)(5) does not apply, an upward departure may 
be warranted In addition, an upward departure may be 'Warranted if the defendant received 
an enhancement under subsection (b)(5) but that enhancement does not adequately reflect the 
seriousness of the sexual abuse or exploitation involved or the likelihood of recidivism. 

Prior conv{ctions taken into account under subsection (b)(5) are also counted for purposes 
of determining criminal history_points pursuant to Chapter Four, Part A (Criminal History_). 

§2A3.3. Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts 

* * * 
(b) Specific Offense Characteristics 

(3) If the defendant engaged in a pattern of activity involving the sexual abuse 
or exploitation of a minor, increase by [2] levels. 

* * * 

Commentary 

Application Notes: * * * 

Pattern ofActivity Enhancement.-

"Pattern of activity involving the sexual abuse or exploitation of a minor" means any 
combination of two or more separate instances of the sexual abuse or sexual exploitation of 
a minor by the defendant, whether or not the abuse or exploitation (A) occurred during the 
course of the offense; (BJ involved the same or different victims; or (C) resulted in a conviction 
for such conduct. 
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"Sexual abuse or exploitation" means conduct constituting criminal sexual abuse of a minor, 
sexual exploitation of a minor (including trafficking in material relating to the sexual abuse 
or exploitation of a minor), abusive sexual contact of a minor, any similar offense under state 
law, any offense involving the promotion or enticement of minors to engage in sexual activity, 
or an attempt or a conspiracy to commit any of the above offenses. 

1j the defendant engaged in the sexual abuse or exploitation of a minor at any time (whether 
or not such abuse or exploitation occurred during the course of the offense or resulted in a 
conviction for such conduct) and subsection (b)(3) does not apply, an upward departure may 
be warranted In addition, an upward departure may be warranted if the dt?fendant received 
an enhancement under subsection (b)(3) but that enhancement does not adequately reflect the 
seriousness of the sexual abuse or exploitation involved or the likelihood of recidivism. 

Prior convictions taken into account under subsection (b)(3) are also counted for purposes 
of determining criminal history points pursuant to Chapter Four, Part A (Crimina/History). 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

* * * 
(b) Specific Offense Characteristics 

(6) If the defendant engaged in a pattern of activity involving the sexual abuse 
or exploitation of a minor, increase by [2] levels. 

* * * 

Commentary 

Application Notes: * * * 

9. Pattern o(Activity Enhancement.-

"Pattern of • activity involving the sexual abuse or exploitation of a minor" means any 
combination of two or more separate instances of the sexual abuse or sexual exploitation of 
a minor by the defendant, whether or not the abuse or exploitation (A) occurred during the 
course of the offense; (BJ involved the.same or different victims; or (CJ resulted in a conviction 
for such con_duct. 

"Sexual abuse or exploitation" means conduct constituting criminal sexual abuse of a minor, 
sexual exploitation of a minor (including trafficking in material relating to the sexual abuse 
or exploit1.tion of a minor), abusive sexual contact of a minor, any similar offense under state 
law, any offense involving the promotion or enticement of minors to engage in sexual activity, 
or an attempt or a conspiracy to commit any of the above offenses. 

If the defendant engaged in the sexual abuse or exploitation of a minor at any time (whether 
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or not such abuse or exploitation occurred during the course of the offense or resulted in a 
conviction for such conduct) and subsection (b)(6) does not apply, an upli!ard departure may 
be warranted. In addition, an upward departure may be warranted if the defendant received 
an enhancement under subsection (b)(6) but that enhancement does not adequately reflect the 
seriousness of the sexual abuse or exploitation involved or the likelihood of recidivism. 

Prior convictions taken into account under subsection (b)(6) are also counted for purposes 
of determining criminal history points pursuant to Chapter Four, Part A (Criminal History). 

( 4) Option Four: 

§2A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse 

* * * 

Commentary 

Application Notes: * * * 

8. Unward Departure Provision.-Jf the defendant committed repeated acts of sexual abuse of 
the same minor over a period of time and the court determines that the guideline has not 
adequately taken these repeated acts into account, an upward departure may be warranted. 

§2A3.2. Criminal Sexual Abuse ofa Minor Underthe Age ofSixteen Years (Statutory Rape) 
or Attempt to Commit Such Acts 

* * * 

Commentary 

Application Notes: * * * 

9. Upward Departure Provision.-Ij the defendant committed repeated acts of sexual abuse of 
the same minor over a period of time and the court determines that the guideline has not 
adequately taken these repeated acts into account, an upward departure may be warranted. 

§2A3.3. Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts 

* * * 

Commentary 
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Application Notes: * * * 

5. Upward Departure• Provision.-Jj the defendant committed repeated acts of sexual abuse of 
the same minor over a period of time and the court determines that the guideline has not 
adequately taken these repeated acts into account, an upward departure may be warranted 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

* * * 

Commentary 

Application Notes: * * * 

5. 

(5) 

Upward Departure Provision.-Jj the defendant committed repeated acts of sexual abuse of 
the same minor over a period of time and the court determines that the guideline has not 
adequately taken these repeated acts into account, an upward departure may be warranted. 

Conforming Amendments for all four options: 

§2A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse 

Application Notes: * * * 

5. If the a1tfi;.., .. na1ant n,as con victca1 (,A) vf 11201 c than ant act of= ti inzinal sexual abtt3e and the 
cou12t:J a, c g, oupca1 u11a1c1 §JD}.2 (01 ottps CltJsely Relutea1 Cou12ts), 01 (BJ of 011{-y 012c such 
act but the coa, t a1ete; ;nines that the vffense in vol vca1 ,nultiple acts vf c; intina{ sexual abuse vf 
the su11ze victt"nz 01 aVffi, c,zt victinzs, a,, uprvu; a1 a1cpa; tu, e ttoul-a' be na,; u;nea: 

* * * 

65. If the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted 

7. If the defe11da11t 'J c, inzina{ hi-sto,, includes a p; iot sentence fa; conduct that is sinzila, to the 
htsta;Jt uffe;1zsc, a12 x.pu,a, a1 dcpa, tu; e niay ht: rta1, a1dea~ 

§2A3.2. Criminal Sexual Abuse ofa Minor Underthe Age ofSixteen Years <Statutory Rape) 
or Attempt to Commit Such Acts 
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* * * 
Application Notes: 

* * * 

8. If the a1tfendant '.J c, i1ni12al histo;y • 1 1 • ,nc,uac!.J a p; 201 JtllitllCC fv; cona1uct that i.1 .Jin2ila1 to th!. 
instant offense, an tip na, d tkpa1 tu; t ;nay be ft a,; antea1. 

§2A3.3 Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts 

* * * 
Application Notes: 

* * * 

4. If the a1efena'ant '3 c, inzina{ his to, y • 7 7 • ,nc,uae.J a p, 101 3CJl(C1lCC fin cona1uct that iJ sinti{n; rv the 
insta;d uffe11Jt, an ttp ,~a, d depa, tu; e ntay be n a,; a,1ted. 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

* * * 
Application Notes: 

* * * 

8. If the a1efc:ndant 's c; indnal histo;y • 1 , • 111c,uaes a pi 201 JtldCJlCC fv; co,2a\1ct that is .. , 
SllllHUI to thl 

instant vffensc, alt up .sva, d a1epa; tu; e ;nay be Ha;; a;dca1 

(6) Supervised Release Provision 

§5D1.2. Term of Supervised Release 

* * * 
(b) Except as otherwise provided;-

( 1) the term of supervised release imposed shall not be less than any 
statutorily required term of supervised releas~; and 

Application Notes: 

(2) if the instant offense of conviction is a sex offense, the term of 
supervised release shall be the maximum term of supervised 
release authorized by statute. 

Commentary 

I. Definition.-For purposes of this ,:uideline, the term "sex offense" means an offense under 
[chapter 109A,} [chapter 109A perpetrated against a minor,] chapter I JO (not including 
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trafficking, receipt, or possession of, child pornography), or chapter 117 of title 18, United 
States Code, or an attempt or a conspiracy to commit any such offense. 

+2. Safety Valve Cases.-A defendant who qualifies under §5Cl .2 (Applicability of Statutory 
Minimum Sentence in Certain Cases) is not subject to any statutory minimum sentence of 
supervised release. See 18 U.S.C. § 3553(/). In such a case, the term of supervised release 
shall be determined under subsection (a). 

-z3. Supervised Release Cmes.-·--:Upon motion of the Government, a defendant who has provided 
substantial assistance in the investigation or prosecution of another person who has committed 
an offense may be sentenced to a term of supervised release that is less than any minimum 
required by statute or the guidelines. &.g_ 18 US.C. § 3553(e), §5Kl. l (Substantial Assistance 
to Authorities). 

* * * 

Issue for Comment: Option Two proposes a new guideline at §4Bl.6 that would provide a five-level 
increase and a minimum offense level of level [32] if the defendant is a sexual predator. As 
highlighted by the bracketed language "[and][or]" in §4Bl.6(b)(2), the Commission invites comment 
regarding whether the court must find both that the defendant is a sexual predator and that the 
defendant engaged in a pattern of activity involving sexual abuse or exploitation, or whether a finding 
of one of these factors would be sufficient in order for the five-level increase to apply. 

(B) GROUPING 

Synopsis: Part B of the proposed amendment resolves a circuit conflict regarding who the "victim" 
is in child pornography cases for purposes of grouping of multiple counts. The amendment proposes 
two options for resolving the circuit conflict on the grouping of multiple counts of child pornography 
trafficking, receipt, and possession. Option One would allow grouping of child pornography 
trafficking and possession counts pursuant to §3Dl.2(d). This grouping provision does not require 
a determination of whether counts involve the same victim in order to calculate a combined adjusted 
offense level for multiple counts of conviction. Option Two would not permit the grouping of multiple 
counts of child pornography trafficking and possession pursuant to §3Dl.2. This option is based on 
the premise that multiple acts of possession or trafficking represent separate instances of fear and risk 
of harm, and would require the assignment of units pursuant to §3D 1.4. 

Proposed Amendment: 

Option I: 

§3D1.2. Groups of Closely Related Counts 

* * * 
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Option Two: 

§2G2.l. 

(d) When the offense level is determined largely on the basis of the total amount of 
harm or loss, the quantity of a substance involved, or some other measure of 
aggregate harm, or if the offense behavior is ongoing or continuous in nature and the 
offense guideline is written to cover such behavior. 

Offenses covered by the following guidelines are to be grouped under this 
subsection: 

§§2Fl.l, 2Fl.2; 
§§202.2, 202.4; 
§2K2.l; 

* * * 

* * * 

Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed 
Material; Custodian Permitting Minor to Engage in Sexually Explicit Conduct; 
Advertisement for Minors to Engage in Production 

* * * 
Commentary 

* * * 
Application Note~: 

* * * 
2. For the purposes of Chapter Three, Part D (Multiple Counts), each minor exploited is to be 

treated as a separate victim. Consequently, multiple counts involving the exploitation of 
different minors are not to be grouped together under §3Dl.2 (Groups of Closely Related 
Counts). Special instruction (c)(J) directs that if the relevant conduct of an offense of 
conviction includes more than one minor being exploited, whether specifically cited in the 
count of conviction or not, each such minor shall be treated as if contained in a separate count 
of conviction. 

Similarly, [multiple counts involving the exploitation of the same minor are not to be grouped 
under §3Dl.2 and] counts involvinJ? the production ofmateria/ involvinJ? the exploitation of 
a minor are not to be grouped under §3Dl.2 with counts involvinJ? the trafficking of material 
involving the exploitation of a minor, even in cases in which the production count and the 
trafficking count involve the same minor (i&,_, cases that involve both a count of producing 
material involving the exploitation of · a minor and a count of trafficking in the same material). 
In such cases, the harm involved in producing the material is separate and distinct from the 
harm involved in trafficking in that material. 

§2G2.2. 

* * * 

Trafficking in Material Involving the Sexual Exploitation of a Minor: Receiving, 
Transporting, Shipping, or Advertising Material Involving the Sexual Exploitation 
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of a Minor: Possessing Material Involving the Sexual Exploitation of a Minor with 
Intent to Traffic 

Commentary 

* * * 
Application Notes: 

* * * 

4. For purposes of Chapter Three, Part D (Multiple Counts), multiple counts involving trafficking 
in, receiving, transporting, shipping, advertising, or possessing with the intent to distribute, 
n10terial irvolving the exploitation of a minor are not to be grouped under §3Dl.2 (Group~ 
of Closely Related Counts). Such counts do not involve "substantially the same harm" for 
purposes of §3D1.2. 

Similarly, such counts are not to be grouped under §3Dl.2 with counts involving the 
production of material involving the exploitation of a minor, even in cases in which the 
production count and the trafficking count involve the same minor (j_g_, cases that involve both 
a count of producing material involving the exploitation of a minor and a count of trafficking 
i(I the same material). In such cases, the harm involved in producing the m.aterial is separate 
and distinct from the harm involved in trafficking in that material. 

§2G2.4. Possession of Materials Depicting a Minor Engaged in Sexually Explicit Conduct 

* * * 

Commentary 

* * * 
Application Notes: 

* * * 
3. For purposes of Chapter Three, Part D (Multiple Counts), multiple counts involving the 

possession of material involving the exploitation of a minor are not to be grouped under 
§3Dl.2 (Groups of Closely Related Counts). Such counts do not involve "substantially the 
same harm"for purposes of §3D1.2. 

§3D1.2. Groups of Closely Related Counts 

* * * 

(d) When the offense level is determined largely on the basis of the total amount of 
harm or loss, the quantity of a substance involved, or some other measure of 
aggregate harm, or if the offense behavior is ongoing or continuous in nature and the 
offense guideline is written to cover such behavior. 
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* * * 

Specifically excluded from the operation of this subsection are: 

* * * 
"< :i-,; 

§§2Gl.l, 2G2.C 2G2.2, 2G2.4; 

* * * 

(C) ENHANCEMENT FOR TRANSPORTATION OFFENSES AND OTHER 
AMENDMENTS 

Synopsis: Part C of the proposed amendment responds to the directive in the Act to provide an 
enhancement for offenses under chapter 117 of title 18, United States Code, involving the 
transportation of minors for prostitution or prohibited sexual conduct. Pursuant to the authority in 
the Act and pursuant to the Commission's general authority under 28 U.S.C. § 994 to promulgate 
guideline amendments, the amendment proposes a number of offense level increases in §2A3.2, the 
"statutory rape" guideline, and in §2A3.4, the abusive sexual contact guideline. Specifically, the 
amendment proposes to do the following: 

(1) Distinguish between chapter 117 violations that involve the commission of an 
underlying sexual act and those violations (e.g., sting cases) that do not, by providing 
in an alternative base offense level in §2A3.2 three additional levels for chapter 117 
violations that also involve an underlying sexual act. 

(2) Provide an across-the-board three-level increase in the base offense level for offenses 
sentenced under §2A3.2, such that the base offense level (A) for statutory rape in its 
most basic form unaccompanied by aggravating conduct is increased from level 15 to 
level 18; (B) for a chapter 117 violation (unaccompanied by a sexual act) is increased 
from level 18 to level 21; and (C) a chapter 117 violation (accompanied by a sexual 
act) results in a base offense level of level 24. This increase also maintains the 
proportionality between §§2A3.2 and 2G2.2. 

(3) Provide an enhancement of 2 levels if the offense involved incest as an additional 
enhancement to the two-level enhancement for custody, care, or supervisory control, 
and provide in the Commentary a definition of "incest" that tracks that found in the 
Model Penal Code. A review of the 228 case files from FY 99 that involved sex crimes 
against children revealed that 26% of the offenders were parents or relatives of the 
victim. Additionally, 45 other offenders were either the boyfriend/girlfriend of the 
parent, or a step-parent or step grandparent of the victim. 

(4) Amend the Statutory Index to include a reference to the statutory rape guideline, 
§2A3.2, for chapter 117 offenses. Often in "sting" cases, the defendant travels across 
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state lines in order to meet a minor for what the defendant believes will be an 
encounter involving consensual sexual activity. 

(5) Make conforming changes to the existing three-level decrease for chapter 117 
violations that do not include aggravating conduct so that such violations receive the 
offense level applicable to statutory rape in its basic form. 

(6) Make technical changes (such as the addition of headings and the reordering of 
applications notes) not intended to have substantive effect. 

In addition, the amendment proposes to amend the guideline covering the production of child 
pornography, §2G2. l, to provide additional enhancements to account for aggravating 
conduct that may be present in such cases, specifically, the production of sadistic or 
masochistic material, serious bodily injury, or the trafficking of produced materials. Note that 
the addition of the enhancement in §2G2. l for the production of sadistic or masochistic 
material would result in the grouping of child pornography trafficking and production counts 
of conviction under §3Dl.2(c), contrary to the proposal in Option 2 of Part B of this 
amendment. These amendments also are intended to restore proportionality in sentences 
between child pornography production offenses and child pornography trafficking offenses. 

Proposed Amendment: 

§2A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse 

(b) Specific Offense Characteristics 

* * * 

(3) If the victim was (A) in the custody, care, or supervisory control of the 
defendant; or (B) a person held in the custody of a correctional facility, 
increase by 2 levels. 

* * * 

(7) If the offense involved incest, increase by 2 levels. 

Commentary 

* * * 
Application Notes: 

* * * 
I . Definitions.-For purposes of this guideline-

"Incest" means any sexual act between the defendant and the victim in any case in which the 
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defendant-victim relationship is that of (A) ancestor-descendant (g.g., parent-child and 
grandparent-child); (B) brother-sister of the whole or half blood; (C) sister-brother of the 
whole or half blood;J(D) uncle-nephewpf the whole blood; (E) uncle-niece of the whole blood; 
(F) aunt-nephew ojth'e whole blood; or{ (G) aunt-niece of the whole blood. The relationships 
referred to in this definition include blood relationships) without regard to legitimacy, the 
relationship of parent-child by adoption, and the relationship of step parent-step child 

* * * 

.'.'Sexual act" has the meaning given that term in 18 U.S.C. §2246(2). 

2. Ciistoc/y Care and ''~' Supervisory Contf?Jl Enhancement.-Subsection (b)(3), as it pertains to 
a victim in the custody, care, or supervisory control of the defendant, is intended to have 
broad application and is to be applied whenever the victim is entrusted to the defendant, 
whether temporarily or permanently. For example, teachers, day care providers, baby-sitters, 
or other temporary caretakers are among those who would be subject to this enhancement. 
In determining whether to apply this enhancement, the court should look to the actual 
relationship that existed between the defendant and the victim and not simply to the legal status 
of the defendant-victim relationship. 

§2A3.2. 

* * * 

Criminal Sexual Abuse ofa MinorUnderthe Age ofSixteen Years (Statutory Rape) 
or Attempt to Commit Such Acts 

(a) Base Offense Level: 

(1) [24 ), if the offense involved a violation of chapter 117 of title 18, United 
States Code, and the commission, or attempted commission, of a sexual act; 

(t2) t-8-(21 ], if the ~{fense involved a violation of chapter 117 of title 18, United 
States Code, but not the commission, or not the attempted commission, of 
a sexual act; or 

(z3) (+5-]118), otherwise. 

(b) Specific Offense Characteristics 

(I) If the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

(4) 

* * * 

Jf(A) sttbscction (.!t)(l) .!tpplics, .!!lid (B) 11011c ohttbscctions (b)(l) tlnottgh 
(b)(J) applies, decrease by [3J levels. 

49 



(4). Ifthe .. offense ipvolved incest, increase by 2 levels. 

(5) If (A) none of subsections (b)(l) through (b)(3) applies; and (B) subsection 
(a)(l) applies, decrease by 6 levels. 

* * * 

Commentary 

* * * 

Application Notes: 

I. 

2. 

-32. 

Definitions.-For purposes of this guideline: 

"Incest" means any sexual act between the defendant and the victim in any case in which the 
defendant-victim relationship is that of (A) ancestor-descendant (g,JL'', parent-child and 
grandparent-child); (B) brother-sister of the whole or half blood; (C) sister-brother of the 
whole or ha(/ blood; (D) uncle-nephew of the whole blood; (E) uncle-niece of the whole blood; 
(F) aunt-nephew of the whole blood; or (G) aunt-niece of the whole blood. The relationships 
referred to in this definition include blood relationships without regard to legitimacy, the 
relationship of parent-child by adoption, and the relationship of step parent-step child. 

* * * 
"Prohibited sexual conduct" has the meaning given that term in Application Note I of §2A3. I 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

"Sexual act" has the meaning given that term in 18 U.S.C. § 2246(2). 

* * * 
If ti¼e t/.cfendtml c('Jmmiuet/. the aimi11e! same! eet in fiwthere1we ('Jf fl e('J//Wle;•eia! scheme stteh 
a:i panck1 int,, tian:rpm ting pe:13011:5 fo, the pwpou rrf p1 ostitntion, 01 the: p1 oductio11 of 
po111o-g1 ap{ry, an tp wa, d de:pa, tm e: may be: ,.an a11te:d. 5« Chapte:1 Fi PC, Pa1 t K 
(Depa, tw es). 

Custody Care. and Supervisory Control Enhancement.-Subsection (b)(l) is intended to have 
broad application and is to be applied whenever the victim is entrusted to the defendant, 
whether temporarily or permanently. For example, teachers, day care providers, baby-sitters, 
or other temporary caretakers are among those who would be subject to this enhancement. 
In determining whether to apply this enhancement, the court should look to the actual 
relationship that existed between the defendant and the victim and not simply to the legal status 
of the defendant-victim relationship. 

-,,f]. Abuse Q( Position of Trust.-lf the enhancement in subsection (b)(J) applies, do not apply 
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-54. 

65. 

76. 

87. 

subsection (b)(2) or §3Bl.3 (Abuse of Position of Trust or Use of Special Skill). 

Misrepresentation ofldentity. -
* * * 

Use of Computer or Internet-Access Device.-

* * * 
Cross Reference. -

* * * 

Upward Departure Considerations.-There may be cases in which the offense level determined 
under this guideline substantially understates the seriousness of the offense. In such cases, 
a1 upward.departure may be warranted. The following fa a non-ex.haustivelist of factors that 
the court may consider in determining whether an upward departure is warranted: 

(A) -Jj---theThe defendant's criminal history includes a prior sentence for conduct 
that is similar to the instant offense, w1 ttpnw d ckpw tw e ma,, be ,M;; wded 

(B) The defendant committed the criminal sexual act in fi1rtherance of a 
commercial scheme such as pandering, transporting persons for the purpose 
of prostitution, or the production of pornography. 

* * * 
§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

* * * 

(b) Specific Offense Characteristics 

* * * 

(6) If the offense involved incest, increase by 2 levels. 

(7) If the offense involved a violation of chapter 117 of title 18, United States 
Code, increase by 3 levels. 

* * * 
Commentary 

* * * 
Application Notes: 

1. Definitions.-For purposes of this guideline: 

"Incest" means any sexual act between the defendant and the victim in any case in which the 
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defendant-victim relationship is that of (A) ancestor-descendant (s:....g,_, parent-child and 
grandparent-child); (B) brother-sister of the whole or half blood; (C) sister-brother of the 
whole or half blood; (D) uncle-nephew of the whole blood; (E) uncle-niece of the whole blood; 
(F) aunt-nephew of the whole blood; or (G) aunt-niece of the whole blood. The relationships 
referred to in this definition include blood relationships without regard to legitimacy, the 
relationship of parent-child by adoption, and the relationship of step parent-step child. 

"Minor" means an individual who had not attained the age of 18 years. 

* * * 

"Sexual act" has the meaning given that term in JBU.S.C. § 2246(2). 

* * * 

APPENDIX A- STATUTORY INDEX 

* * * 
18 U.S.C. § 2423(b) 2A3. l, 2A3.2, 2A3.3, 2A3.4 

§2G2.1. 

* * * 

Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed 
Material; Custodian Permitting Minor to Engage in Sexually Explicit Conduct; 
Advertisement for Minors to Engage in Production 

* * * 

(b) Specific Offense Characteristics 

* * * 

(4) If (A) the offense involved the production of sexually explicit material that 
portrays sadistic or masochistic conduct or other depictions of violence; or 
(B) the victim sustained serious bodily injury, increase by [2][4] levels. 

(5) If the offense involved any distribution of the sexually explicit material, 
increase by [2] levels. 

* * * 

Commentary 

* X * 
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Application Notes: 

1. 
* * * 

1ro1 ptnposes vf this gzddc:}ine:., "1nino1 " n2c:a12..1 aJt 
l8yca1":J. Definitions.-For purposes of this guideline: 

· ,. • 1 1 2na2 naua, Hh() had not attained the agt'! 0;< 

"Minor" m~Zlns an individual who had not attained the agei5f]8 years. 

"Distribution" has the meaning given that term in Application Note 1 of §2G2.2 (Trafficking 
in Material Involving the Sexual Exploitation of a Minor; Receiving, Transporting, Advertising, 
or Possessing Material Involving the Sexual Exploitation of a Minor with Intent to Traffic). 

Issues for Comment: 

J. The Commission invites comment on whether and, if so, to what extent, the guidelines covering 
sexual abuse, §§2A3. l (Criminal Sexual Abuse), 2A3.2 (Criminal Sexual Abuse of a Minor 
(Statutory Rape)), 2A3.3 (Criminal Sexual Abuse of a Ward), and 2A3.4 (Abusive Sexual 
Contact), should be amended to provide an enhancement if the offense involved the 
transportation, persuasion, inducement, enticement, or coercion of a child to engage in 
prohibited sexual conduct. Do enhancements added to these guidelines (that became effective 
November 1, 2000) for use of a computer and/or misrepresentation of a criminal participant's 
identity sufficiently provide an appropriate enhancement, or is an additional enhancement in 
these guidelines for other aggravating conduct needed? 

2. The Commission invites comment on whether and, if so, to what extent, the guidelines covering 
sexual abuse, §§2A3.l (Criminal Sexual Abuse), 2A3.2 (Criminal Sexual Abuse of a Minor 
(Statutory Rape)), 2A3.3 (Criminal Sexual Abuse of a Ward), and 2A3.4 (Abusive Sexual 
Contact), should be amended to provide an enhancement in order to maintain proportionality 
between these guidelines and the guidelines covering pornography offenses, particularly, 
2G2.2 (Trafficking In Material Involving the Sexual Exploitation of a Minor). 

Proposed Amendment: Stalking and Domestic Violence 

6. Synopsis of Proposed Amendment:This proposed amendment addresses section 1107 of the 
Victims of Trafficking and Violence Protection Act of 2000 (the ''Act"), Pub. L 106-386. That 
section amends 18 U.S.C. §§ 2261, 2261A, and 2262 to broaden the reach of these statutes 
to include international travel to stalk, commit domestic violence, or violate a protective order. 
Section 2261A also is amended to broaden the category of persons protected by this statute 
to include intimate partners of the person. The Act also amends section 2261A to provide a 
new offense at section 2262A(2) which prohibits the use of the mail or any facility of interstate 
or foreign commerce to commit a stalking offense. Several technical changes were also made 
to these statutes. 

The Act also includes a directive to the Commission to amend the federal sentencing guidelines 
to reflect the changes made to 18 U.S.C. § 2261 with specific consideration to be given to the 
following factors : 
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(i) whether the Federal Sentencing Guidelines relating to stalking offences should be modified 
in light of the amendment made by this subsection; and 

(ii) whether any changes the Commission may make to the Federal Sentencing Guidelines 
pursuant to clause (i) should also be made with respect to offenses under chapter ] JOA of title 
18, United States Code (stalking and domestic violence offenses). 

This proposed amendment increases the base offense level in §2A6.2 (Stalking or Domestic 
Violence) and adds a cross reference to §JBJ.5 (Interpretation of References to Other Offense 
Guidelines). 

For several reasons, the proposed amendment treats the new stalking by mail offense the same 
under the guidelines as other stalking offenses and covers it under §2A6.2 (Stalking or 
Domestic Violence). First, the statutory penalties for stalking by mail are the same as the 
statutory penalties for other stalking offenses. Second, although there was some consideration 
to referring this new offense to §2A6.J (Threatening or Harassing Communications), stalking 
by mail offenses differ significantly from threatening communications in that stalking by mail 
offenses require the defendant's intent to kill, or injure a person, or place a person in 
reasonable fear of death or serious bodily injury. Third, referencing stalking by mail offenses 
to §2A6.1, could possibly result in these offenses receiving higher penalties than other stalking 
offenses. For example, a defendant who writes a threatening letter, violates a protective order 
and engages in some conduct evidencing an intent to carry out such threat, receives an offense 
level of level 20 under §2A6.l. A defendant who commits a stalking offense, violates a 
protective order, and actually commits bodily injury on the person who is the subject of the 
protection order, receives an offense level of level 18 under §2A6.2. Arguably, the second 
defendant should receive punishment, equal to, or perhaps greater than that received by the 
first defendant. 

Because of the concern with regard to the proportionality in sentencing stalking and domestic 
violence offenses vis-a-vis other crimes, such as threatening or harassing communications, this 
amendment proposes to increase the base offense level in §2A6.2 from level 14 to level 
[16}[18]. Setting the base offense level at level [16] [18] for stalking and domestic violence 
crimes ensures that these offenses are sentenced at or above the offense levels for offenses 
involving threatening and harassing communications. 

This amendment also amends Application Note 3 to §1 Bl.5 (Interpretation of References to 
Other Offense Guidelines) to clarify generally the operation of cross references. A review of 
the 16 cases sentenced under this guideline in fiscal years 1998 and 1999 indicated that there 
is some confusion as to whether a cross reference can and should be applied to conduct that 
is not within federal jurisdiction (~ conduct in violation of state or local law) as is often the 
case in stalking and domestic violence offenses. This new application note makes clear that, 
unless otherwise specified, cross references in Chapter Two are to be determined consistent 
with the provisions of §JBJ.3 (Relevant Conduct). Therefore, in a case in which the guideline 
includes a reference to use another guideline if the conduct involved another offense, the 
other offense includes conduct that may be a state or local offense or conduct that occurred 
under circumstances that would constitute a federal offense had the conduct taken place 
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within the territorial or maritime jurisdiction of the United States. 

Proposed Amendment 

§2A6.2. Stalking or Domestic Violence 

(a) Base Offense Level: [-H-][16][18] 

Application Notes: 

1. For purposes of this guideline-

* * * 
Commentary 

* * * 

* * * 
"Stalking" means (A) traveling with the intent to kill, injure, or harass or intimidate another 
person and, in the course of. or as a result of. such travel, placing the person in reasonable 
fear of death or serious bodily injury to thethat person, or the person's immediate family., 
including that person's spouse or intimate partner; or (B) using the mail or any facility of 
interstate or foreign commerce to engage in a course of conduct that places that person in 
reasonablefear of the death of, or serious bodily injury to, any of:the persons described in 
subdivision (A) of this note. See 18 U.S.C. § 2261A. "Immediate family" has the meaning set 
forth in 18 U.S.C. § lJ 5(c)(2). "Course of conduct" and "spouse or intimate partner" have 
the meaning given those terms in 18 U.S.C. § 2266(2) and (7), respectively. 

Conforming Amendment to § I B 1.5: 

§lBl.S. Interpretation of References to Other Offense Guidelines 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 

3. A reference may direct that, if the conduct involved another offense, the offense guideline 
for such other offense is to be applied Consistentwith the provisions of §1 Bl.3 (Relevant 
Conduct); :~ch other offense in.5ludes conduct that 'may be a state or local offense or 
conduct that occurred under circumstances that would constitute a federal offense had the 
conduct taken place within the territorial or maritime jurisdiction of the United States. 
Where there is more than one such other offense, the most serious such offense (or group 
of closely related offenses in the case of offenses that would be grouped together under 
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§3DJ.2(d)) is to be used. For example, if a defendant convicted of possession of a firearm 
by a felon, to which §2K2. 1 (Unlawful Receipt, Possession, or Transportation of Firearms 
or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) applies, is 
found to have possessed that firearm during commission of a series of offenses, the cross 
reference at §2K2. 1 (c) is applied to the offense resulting in the greatest offense level. 

Proposed Amendment: Re-promulgation of Emergency Amendment Regarding Enhanced 
Penalties for Amphetamine or Methamphetamine Laboratory Operators as Permanent 
Amendment 

7. Synopsis of Proposed Amendment: This proposed amendment addresses the "substantial 
risk" directive in the Methamphetamine and Club Drug Anti-Proliferation Act of 2000 (the 
''Act''), section 102 of Pub. L. 106-310. 

The Act requires the Commission to promulgate amendments under emergency amendment 
authority. Although the Act generally provides that the Commission shall promulgate 
various amendments "as soon as practicable," the substantial risk directive specifically 
requires that the amendment implementing the directive shall apply "to any offense 
occurring on or after the date that is 60 days after the date of the enactment" of the Act. 
Because of ex post facto concerns raised by this 60-day clause, the Commission 
promulgated an amendment in November 2000 that 

implemented the substantial risk directive. The amendment became effective December 16, 
2000. 

The directive instructs the Commission to amend the federal sentencing guidelines with 
respect to any offense relating to the manufacture, attempt to manufacture, or conspiracy 
to manufacture amphetamine or methamphetamine in (A) the Controlled Substances Act (21 
U.S.C. § 801 et seq.);(B) the Controlled Substances Import and Export Act (21 U.S.C. § 951 
et seq.); or (C) the Maritime Drug Law Enforcement Act (46 U.S.C. App.§ 1901 et seq.). 

In carrying out this directive, the Act requires the Commission to provide the following 
enhancements-

(A) if the offense created a substantial risk of harm to human life (other than a life 
described in subparagraph (B)) or the environment, increase the base offense level 
for the offense-

(i) by not less than 3 offense levels above the applicable level in effect on 
the date of the enactment of this Act; or 

(ii) if the resulting base offense level after an increase under clause (i) 
would be less than level 27, to not less than level 27; or 

(B) if the offense created a substantial risk of harm to the life of a minor or 

56 



incompetent, increase the base offense level for the offense-

(i) by not less than 6 offense levels above the applicable level in effect on 
the date of the enactment of this Act; or 

(ii) if the resulting base offense level after an increase under clause (i) 
would be less than level 30, to not less than level 30. 

Three options are now presented to implement the directive on a permanent basis. 

Option /.-Option 1 proposes to re-promulgate the emergency amendment without any 
changes. The pertinent parts of Option 1 are as follows: 

(1) Guidelines Amended.-The amendment provides new enhancements in §§2Dl.J 
(Unlawful Manufacturing, Importing, Exporting, or Trafficking) and 2DJ. JO 
(Endangering Human Life While Illegally Manufacturing a Controlled Substance) 
that also apply in the case of an attempt or a conspiracy to manufacture 
amphetamine or methamphetamine. The amendment does not amend §2Dl.11 
(Unlawfully Distributing, Importing, Exporting or Possessing a Listed Chemical) or 
§2Dl.12 (Unlawful Possession, Manufacture, Distribution, or Importation or 
Prohibited Flask or Equipment). Although offenses that involve the manufacture of 
amphetamine or methamphetamine also are referenced in Appendix (A) (Statutory 
Index) to §§2Dl.J 1 and 2Dl.12, the cross reference in these guidelines, which 
applies if the offense involved the manufacture of a controlled substance, will result 
in application of §2Dl.J and accordingly, the new enhancements. 

(2) Structure.-The basic stnicture of the amendment to §§2Dl. 1 and 2Dl. J0 
tracks the structure of the directive. Accordingly, in §2Dl.J, the amendment 
provides a three-level increase and a minimum offense level of level 27 if the 
offense (A) involved the manufacture of amphetamine or methamphetamine; and (B) 
created a substantial risk of either harm to human life or the environment. For 
offenses that created a substantial risk of harm to the life of a minor or an 
incompetent, the amendment provides a six-level increase and a minimum offense 
level of 30. 

However, the stnicture of the amendment in §2Dl.10 differs from that in §2Dl.J 
with respect to the first prong of the enhancement (regarding substantial risk of 
harm to human life or to the environment). Specifically, the amendment provides a 
three-level increase and a minimum offense level of level 27 if the offense involved 
the manufacture of amphetamine or methamphetamine without making application 
of the enhancement dependent upon whether the offense also involved a substantial 
risk of either harm to human life or the environment. Consideration of whether the 
offense involved a substantial risk of harm to human life is unnecessary because 
§2DJ.J0 applies only to convictions under 21 US.C. § 858, and the creation of a 
substantial risk of harm to human life is an element of a § 858 offense. Therefore, 
the base offense level already takes into account the substantial risk of harm to 
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human life. Consideration of whether the offense involved a substantial risk of 
harm to the environment is unnecessary because the directive predicated 
application of the enhancement on substantial risk of harm either to human life or 
to the environment, and the creation of a substantial risk of harm to human life is 
necessarily present because it is an element of the offense. 
(3) Determining "Substantial Risk of Harm".-Neither the directive nor any 
statutory provision defines "substantial risk of harm". Based on an analysis of 
relevant case law that interpreted "substantial risk of harm", the amendment 
provides commentary setting forth factors that may be relevant in determining 
whether a particular offense created a substantial risk of harm. 

(4) Definitions.-The definition of "incompetent" is modeled after several state 
statutes, which proved useful for purposes of this amendment. 

The definition of "minor" has the meaning given that term in Application Note 1 of 
the Commentary to §2A3. l (Criminal Sexual Abuse). 

Option 2.-Option 2 proposes to expand the emergency amendment, as set forth in Option 
1, to apply to the manufacture of all controlled substances rather than only amphetamine 
or methamphetamine. Although the directive specifically instructs the Commission to 
provide increased penalties for the manufacture of amphetamine and methamphetamine, the 
Commission may, under its general promulgation authority, expand the scope of an 
emergency amendment when it re-promulgates the amendment as a permanent amendment. 
The reason for the proposed expansion is that if the manufacture of any controlled 
substance creates a substantial risk of harm to human life or the environment, there is a 
strong argument that the increased penalties should apply regardless of the type of 
controlled substances involved in the offense. The pertinent parts of Option 2 are as 
follows: 

(]) §2Dl.1.- The enhancement in subsection (b)(6) is proposed to apply to the 
manufacture of any controlled substance, not just to the manufacture of 
amphetamine or methamphetamine. The expansion to all controlled substances in 
§2Dl.1 is rather straightforward Conforming changes are made to the 
Commentary, but the amendment to §2Dl.1 otherwise remains the same as the 
emergency amendment. 

(2) §2Dl.JO.-Option 2's proposed expansion to all controlled substances in 
§2DJ.JO requires a restructuring of the guideline (as it was amended by the 
emergency amendment). 

First, Option 2 proposes to increase the alternative base offense level in subsection 
(a)(]) from "3 plus" to "6 plus the offense level from the Drug Quantity Table in 
§2Dl.1". This proposed increase corresponds to the proposed deletion of 
subsection (b)(J)(A) of the emergency amendment. As explained above in the 
description of Option 1 under "Structure," subsection (b)(l)(A) provides a three-
level increase "if the offense involved the manufacture of amphetamine or 
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methamphetamine," without making application of the enhancement dependent 
upon whether the offense also involved a substantial risk of either harm to human 
life or the environment. However, if the emergency amendment is to be expanded to 
apply to the manufacture of all controlled substances, this enhancement no longer 
is appropriate. In order not to lose the three-level increase that was provided by 
this enhancement, the three levels from this enhancement are built into the 
alternative base offense level in subsection (a)(!). 

Second, Option 2 proposes two alternatives for addressing the minimum offense 
level of level 27 that also was provided by the enhancement in subsection (b)(J)(A). 
Option 2(a) increases the current alternative base offense level in subsection (a)(2) 
from level 20 to level 27. Although this option is consistent with expanding the 
entire emergency amendment to all controlled substances, the impact of this change 
is likely to be significant for lower level drug offenders. Option 2(b) proposes to 
add an additional alternative base offense level of level 27 if the offense involved 
the manufacture of amphetamine or methamphetamine, but maintains the alternative 
base offense level 20 for all other controlled substances. Although this option has 
less of an impact on lower level drug offenders than Option 2(a), it is not consistent 
with the approach otherwise taken in Option 2 of expanding the emergency 
amendment to cover all controlled substances. 

Finally, Option 2 makes the enhancement that applies if the offense created a 
substantial risk of harm to the life of a minor or an incompetent applicable to all 
controlled substances. Conforming amendments are made to the Commentary. 

Option 3.-This option assumes that the manufacture of amphetamine or methamphetamine 
is inherently dangerous and poses a substantial risk of harm to human life or the 
environment. Thus, the statutorily directed minimum enhancement and minimum offense 
level is automatic for the manufacture of amphetamine or methamphetamine. For all other 
controlled substances, it must be proved that the manufacturing process created the 
substantial risk of harm. 

This option also combines the substantial risk enhancement with the environmental damage 
enhancement in §2DI.J(b)(5). 

Proposed Amendment: 

Option 1: 
§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including 

Possession with Intent to Commit These Offenses): Attempt or Conspiracy 

* * * 
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(b) Specific Offense Characteristics 

(5) 

(6) 

* * * 

If the offense involved (A) an unlawful discharge, emission, or 
release into the environment of a hazardous or toxic substance, 
or (B) the unlawful transportation, treatment, storage, or disposal 
of a hazardous waste, increase by 2 levels. 

(Apply the greater): 

(A) If the offense involved the manufacture of amphetamine or 
methamphetamine and the offense created a substantial risk of 
harm to (i) human life other than a life described in (b)(6)(B); or 
(ii) the environment, increase by 3 levels. If the resulting offense 
level is less than level 2 7, increase to level 2 7. 

(B) If the offense involved the manufacture of amphetamine or 
methamphetamine and the offense created a substantial risk of 
harm to the life of a minor or an incompetent, increase by 6 
levels. If the resulting offense level is less than level 3 0, 
increase to level 30 . 

* * * 

Commentary 

* * * 

Annlication Notes: 

20. 

* * * 

Hazardous or Toxic Substances.-Subsection (b)(5) applies if the conduct for which the 
defendant is accountable under §1 B1.3 (Relevant Conduct) involved any discharge, 
emission, release, transportation, treatment, storage, or disposal violation covered by the 
Resource Conservation and Recovery Act, 42 USC. § 6928(d), the Federal Water 
Pollution Control Act, 33 USC.§ 1319(c), or the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 USC. §§ 5124, 9603(b). In some cases, the 
enhancement under subsection (b )(5) may not adequately account for the seriousness of the 
environmental harm or other threat to public health or safety (including the health or safety 
of lmv enforcement and cleanup personnel). In such cases, an upward departure may be 
warranted. Additionally, any costs of environmental cleanup and harm to individuals or 
property should be considered by the court in determining the amount of restitution under 
§5£1. 1 (Restitution) and in fashioning appropriate conditions of supervision under 
§§5Bl.3 (Conditions of Probation) and 5D1.3 (Conditions of Supervised Release). 
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21. Substantial Risk o(Harm Associated with the Manufacture o(Amphetamine and 
Methamphetamine.-Jn determining, for purposes of subsection (b)(6), whether the offense 
created a substantial risk of harm to human life or the environment, the court may consider 
factors such as the following: 

(A) The quantity of any chemicals or hazardous or toxic substances found at the 
laboratory, or the manner in which the chemicals or substances were stored. 

(B) The manner in which hazardous or toxic substances were disposed or the likelihood 
of release into the environment of hazardous or toxic substances. 

(C) The duration of the offense or extent of the manufacturing operation. 

(D) The location of the amphetamine or methamphetamine laboratory (g_.g., in a 
residential neighborhood or a remote area) and the number of individuals placed at 
risk of bodily injury. 

For purposes of subsection (b)(6): 

"Incompetent" means an individual who is incapable of taking care of the individual's self 
or property because of a mental or physical illness or disability, mental retardation, or 
senility. 

"Minor" has the meaning given that term in Application Note 1 of the Commentary to 
§2A3. 1 (Criminal Sexual Abuse). 

Back~round: 
* * * 

Subsection (b)(5) implements the instruction to the Commission in section 303 of Public Law 
103-237. 

Subsection (b)(6) implements the instruction to the Commission in section 102 of Public Law 
106-fH-8310. 

§2D1.10. Endangering Human Life While Illegally Manufacturing a Controlled Substance: 
Attempt or Conspiracy 

(a) Base Offense Level (Apply the greater): 

(I) 3 plus the offense level from the Drug Quantity Table in §2D1.I; or 

(2) 20. 

61 



(b) Specific Offense Characteristic 

( 1) (Apply the greater): 

(A) If the offense involved the manufacture of amphetamine or 
methamphetamine, increase by 3 levels. If the resulting offense level is 
less than level 2 7, increase to level 2 7. 

(B) If the offense involved the manufacture of amphetamine or 
methamphetamine and the offense created a substantial risk of harm to 
the life of a minor or an incompetent, increase by 6 levels. If the 
resulting offense level is less than level 30, increase to level 30. 

Commentary 

Statutory Provision: 21 U.S.C. § 858. 

Annlication Notes: 

1. Substantial Risk of Harm Associated with the Manufacture ofAmvhetamine and 
Methamvhetamine.-Jn determining,for purposes of subsection (b)(l)(B), whether the 
offense created a substantial risk of harm to the life of a minor or an incompetent, the court 
may consider factors such as the following: 

( A) The quantity of any chemicals or hazardous or toxic substances found at the 
laboratory, or the manner in which the chemicals or substances were stored 

(B) The manner in which hazardous or toxic substances were disposed, or the 
likelihood of release into the environment of hazardous or toxic substances. 

(C) The duration of the offense or extent of the manufacturing operation. 

(D) The location of the amphetamine or methamphetamine laboratory (g_,_g__, in a 
residential neighborhood or a remote area) and the number of individuals placed at 
risk of bodily injury. 

For purposes of subsection (b)(l): 

"Incompetent" means an individual who is incapable of taking care of the individual's self 
or property because of a mental or physical illness or disability, mental retardation, or 
senility. 

"Minor" has the meaning given that term in Application Note 1 of the Commentary to 
§2A3. l (Criminal Sexual Abuse). 
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Background: Subsection (b)(l) implements the instruction to the Commission in section 102 of Public 
Law 106-fr/-83 JO. 

Option 2: 

§2D1.1. Unlawful Manufacturing, Importing, Exporting,orTrafficking <Including Possession 
with Intent to Commit These Offenses}; Attempt or Conspiracy 

* * * 

(b) Specific Offense Characteristics 

* * * 
(6) (Apply the greater): 

(A) If the offense (i) involved the manufacture of arnphetamine or 
methamphetami11e a controlled substance; and (ii) created a substantial risk 
of harm to (I) human life other than a life described in (b)(6)(B); or (II) the 
environment, increase by 3 levels. If the resulting offense level is less than 
level 2 7, increase to level 2 7. 

(B) If the offense (i) involved the manufacture of amphetamine 01 

methmnphetamine a controlled substance; and (ii) created a substantial risk 
of harm to the life of a minor or an incompetent, increase by 6 levels. If the 
resulting offense level is less than level 30, increase to level 30. 

* * * 

Commentary 

* * * 

Application Notes: 
* * * 

20. Hazardous <or Toxic Substances.--Subsection (b)(5) applies if the conduct for which the 
defendant is accountable under §lBl.3 (Relevant Conduct) involved any discharge, emission, 
release, transportation, treatment, storage, or disposal violation covered by the Resource 
Conservation and Recovery Act, 42 U.S.C. § 6928(d), the Federal Water Pollution Control Act, 
33 U.S.C. § 1319(c), or the Comprehensive Environmental Response, Compensation, and 
Liability Act, 42 U.S.C. §§ 5124, 9603(b). In some cases, the enhancement under subsection 
(b)(5) may not adequately account for the seriousness of the environmental harm or other 
threat to public health or safety (including the health or safety of law enforcement and cleanup 
personnel). In such cases, an upward departure may be warranted. Additionally, any costs 
of environmental cleanup and harm to individuals or property should be considered by the 
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21. 

court in determining the amount of restitution under §5£1.1 (Restitution) and in fashioning 
appropriate conditions of supervision under §§5B1.3 (Conditions of Probation) and 5D1.3 
(Conditions of Supervised Release). 

Substantial Risk of Harm Associated with the Manufacture of Amphetamine 
Aktha111phetu111i11c Controlled Substances.-

I ana 

(A) 

(B) 

Factors to Consider.-Jn determining, for purposes of subsection (b)(6), whether the 
offense created a substantial risk of harm to the environment or human life, the court 
may consider factors such as the following: 

(i) The quantity of any chemicals or hazardous or toxic substances found at the 
laboratory, or the manner in which the chemicals or substances were stored 

(ii) The manner in which hazardous or toxic substances were disposed, or the 
likelihood of release into the environment of hazardous or toxic substances. 

(iii) The duration of the offense or extent of the manufacturing operation. 

(iv) The location of the aniphezanzinc 01 112etha111phetantine,~l/icit laboratory (~ in 
a residential neighborhood or a remote area) and the number of human lives 
placed at substantial risk of harm. 

Definitions.-For purposes of subsection (b)(6): 

"Incompetent" means an individual who is incapable of taking care of the individual's 
self or property because of a mental or physical illness or disability, mental 
retardation, or senility. 

"Minor" has the meaning given that term in Application Note 1 of the Commentary to 
§2A3.1 (Criminal Sexual Abuse). 

Background: 
* * * 

Subsections (b)(5) implements the instruction to the Commission in section 303 of Public Law 
103-237. 

Subsections (b)(6) implements, in a broader form, the instruction to the Commission in section 
102 of Public Law 106-fH-83!.0. 

§2Dl.10. Endangering Human Life While Illeually Manufacturing a Controlled Substance: 
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[Option 2(a): 

[Option 2(b): 

Attempt or Conspiracy 

(a) Base Offense Level (Apply the greater): 

(1) ¾ plus the offense level from the Drug Quantity Table in §2D1.l; or 

(2) *27.] 

"' cs.. 

(2) 27, if the offense involved the manufacture of amphetamine or 
methamphetamine; or 

~3) 20, otherwise.] 

(b) Specific Offense Characteristic 

(1) (Apply the g1eate1). 

If the offense iruolvcd the ll1a11ufactu1c of an1phcta1ninc 01 
1ncthau1phcta1ni:nc, inc1case by 3 levels. If the resulting offense 
level is less than le\lcl 27, increase to lc,;cl 27. 

(B)- If the offense (i) imohed the manufaetme of amphetamine 01 
methamphetmaine, and (ii) created a substantial risk of harm to the 
life of a minor or an incompetent, increase by 6-3 levels. If the 
resulting offense level is less than level 3 0, increase to level 3 0 . 

Commentary 

Statutory Provision: 21 U.S.C. § 858. 

Application Note: 

J. Substantial Risk of Harm Assoliatea1 FtiNh the bfanufactu; e of tf112pheta1nh1e and 
Afetha111pheta;;1 ;, it. 

(A) Factors to Consider.-ln determining, for purposes of subsections (b)(J), whether the 
offense created a substantial risk of harm to the life of a minor or an incompetent, the 
court may consider factors such as the following: 

(i) The quantity of any chemicals or hazardous or toxic substances found at the 
laboratory, or the manner in which the chemicals or substances were stored 

(ii) The manner in which hazardous or toxic substances were disposed, or the 
likelihood of release into the environment of hazardous or toxic substances. 

65 



(B) 

(iii) The duration of the offense or extent of the manufacturing operation. 

(iv) The location of the amphc.ami,.c o, mcthamphetami,.c .'abo, atol'y illicit (fUL 
in a residential neighborhood or a remote area) and the number of human lives 
placed at substantial risk of harm. 

Definitiom.-For purposes of subsection (b)(l): 

"Incompetent" means an individual who is incapable of taking care of the individual 's 
self or property because of a mental or physical illness or disability, mental 
retardation, or senility. 

"Minor" has the meaning given that term in Application Note I of the Commentary to 
§2A3. l (Criminal Sexual Abuse). 

Background: Subsections (a)(2) and (b)(l) implements, in a .broader form, the instruction to the 
Commission in section 102 of Public Law 106-fH-8310. 

Option 3: Amphetamine and Methamphetamine as Inherently Dangerous 

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession 
with Intent to Commit These Offenses): Attempt or Conspiracy 

* * * 

(b) Specific Offense Characteristics 

(5) 

(6) 

* * * 

If the effcttse it1.el\ea (A.) att tttt!a .. ful aiseharge, emissiett, er release ittte 
the cnvito1nnent of a hazardous 01 toxic substance , 01 (B) the ttnlanful 
t1anspo1tation, hcattncnt, sto,agc, 01 dispo5al of a haza1dot1s naste, 
inct case by 2 le. els. 

(Apply the g1catc1). 

(A) If the offense (i) imohed the 111anufactu1e of amphetamine 01 
metharnphctaminc, and (ii) e1cated a substantial 1isk ofhatm to (I) 
human life othct than a life de.m ibcd in subsection (b)(6)(D), 01 
(II) the emironmcnt, ine1case by 3 le.els. If the 1csulting offense 
le. el is less than le. el 2 'i', inct ease to le , cl 2 'i' . 
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Application Notes: 

(B} If the offense CiJ imo!.ed the manufaetct1e of amphetamine 01 

methamphetamine, and (ii} eteated a substantial tisk of hmm to the 

life ef a miHef ef aH iHeemi:,eteHt, iHefease fl) 6 le, els. If the fest:1ltiHg 
offense le, el is less than le, el 3 0, i11e1 ease to le. el 3 0. 

(5) (Apply the greater): 

ffl(6) 

(A) If the offense inyolved (i) an unlawful discharge, em1ss1on, or 
release into the e~yironment of a ha~rdous or toxic substance; or 
(ii) the unlawful transportation, treatment, storage, or disposal of a 
hazardous waste, increase by 2 levels. 

(B) If the offense (i)involved the manufacture of amphetamine or 
methamphetamine;. or (ii)(I) invoJv~d the . manufactt1re of a 
controlled substance other than amphetamine or methamphetamine; 
and (II) created a substantial risk of harm to human life or the 
environment, increase by 3 levels. If the resulting offense level is 
less than level 2 7, increase to level 2 7. 

(C) If the offense (i) involved the manufacture of a · controlled 
substance; and (ii) created a substantial risk of harm to the life of 
a minor or an incompetent, increase by 6 levels. If the resulting 
offense level is Jess than level 30, increase to level 30. 

* * * 

Commentary 

* * * 

* * * 

20. Hazardous or Toxic Substances.-Subsection (b)(5)(A) applies if the conduct for which the 
defendant is accountable under §JBJ.3 (Relevant Conduct) involved any discharge, emission, 
release, transportation, treatment, storage, or disposal violation covered by the Resource 
Conservation and Recovery Act, 42 U.S.C. § 6928(d), the Federal Water Pollution Control Act, 
33 U.S.C. § 1319(c), or the Comprehensive Environmental Response, Compensation, and 
Liability Act, 42 U.S.C. §§ 5124, 9603(b). In some cases, the enhancement under subsection 
(b)(5) may not adequately account for the seriousness of the environmental harm or other 
threat to public health or safety (including the health or safety of law enforcement and cleanup 
personnel). In such cases, an upward departure may be warranted Additionally, any costs 
of environmental cleanup and harm to individuals or property should be considered by the 
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court in determining the amount of restitution under §5£1.1 (Restitution) and in fashioning 
appropriate conditions of supervision under §§5Bl.3 (Conditions of Probation) and 5Dl.3 
(Conditions of Supervised Release). 

21. Substantial Risk of Harm Associated with the Manufacture of Amphe:aminc and 
Aferhcunp/;elan,inr!: Controlled Substances. 

(A) Factors to Consider.-Jn determining, for purposes of subsections fbtf6:f(b)(5)(B) and 
(b)(5)(C), whether the offense created a substantial risk of harm to the environment or 
human life, the court may consider factors such as the following: 

(i) The quantity of any chemicals or hazardous or toxic substances found at the 
laboratory, or the manner in which the chemicals or substances were stored. 

(ii) The manner in which hazardous or toxic substances were disposed, or the 
likelihood of release into the environment of hazardous or toxic substances. 

(iii) The duration of the offense or extent of the manufacturing operation. 

(iv) The location of the a,aphetanline 01 nzetha11,phctan,i;,e;//icit laboratory (~ in 
a residential neighborhood or a remote area) and the number of individuals 
placed at risk of bodily injury. 

(B) Definitions.-For purposes of subsection fbtf6:f(b)(5): 

Background: 

"Incompetent" means an individual who is incapable of taking care of the individual's 
self or property because of a mental or physical illness or disability, mental 
retardation, or senility. 

"Minor" has the meaning given that term in Application Note 1 of the Commentary to 
§2A3. I (Criminal Sexual Abuse). 

* * * 

Subsections (b)(5)(A) implements the instruction to the Commission in section 303 of Public Law 
103-237. 

Subsections fb-}f6f(b)(5)(B) and (b)(5)(C) implement~, in a broader form, the instruction to the 
Commission in section 102 of Public Law 106-fff8310. 

§2D1.10. Endangering Human Life Whjle Illegally Manufacturing a Controlled Substance; 
Attempt or Conspiracy 

(a) Base Offense Level (Apply the greater): 
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(I) 3 plus the offense level from the Drug Quantity Table in §2D1.l; or 

(2) *27. 

(b) Specific Offense Characteristic 

(1) (A:ppl)' the g1eate1). 

If the offcn3c illvolvcd the n1ant1facttuc of an1phcta1ni11c or 
n1ctha111phctan1inc, it1c1casc by 3 levels. If the 1csulting e,ffcnsc 
level i:s less than level 27, increase to level 27. 

(Br If the offense (i) imahed the marmf-aetutc af amphetmnine at 
methamphetamine, and (ii) created a substantial risk of harm to the 
life of a minor or an incompetent, increase by 6-3 levels. If the 
resulting offense level is less than level 30, increase to level 30. 

Commentary 

Statutory Provision: 21 U.S.C. § 858. 

Application Note: 

1. Substantial Risk of Harm Associated .vi'th the Afanu(acru, e of , f;,ipherandnc ' ana 
Af-ethan1phetan1ine. 

(A) 

(B) 

Factors to Consider.-In determining, for purposes of subsections (b)(l), whether the 
offense created a substantial risk of harm to the life of a minor or an incompetent, the 
court may consider factors such as the following: 

(i) The quantity of any chemicals or hazardous or toxic substances found at the 
laboratory, or the manner in which the chemicals or substances were stored. 

(ii) The manner in which hazardous or toxic substances were disposed, or the 
likelihood of release into the environment of hazardous or toxic substances. 

(iii) The duration of the offense or extent of the manufacturing operation. 

(iv) The location of the witphetamine OJ methwitphetwnine illicit laboratory ( g,_g_, 
in a residential neighborhood or a remote area) and the number of human lives 
placed at substantial risk of harm. 

Definitions.-For purposes of subsection (b)(J): 

"Incompetent" means an individual who is incapable of taking care of the individual's 
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self or property because of a mental or physical illness or disability, mental 
retardation, or senility. 

"Minor" has the meaning given that term in Application Note 1 of the Commentary to 
§2A3. l (Criminal Sexual Abuse). 

Background: Subsections (a)(2) and (b)(l) implement~, in a broader form, the instruction to the 
Commission in section 102 of Public Law 106-fR-8310. 

Issue for Comment: The Commission invites comment regarding whether it should provide, for 
controlled substances other than amphetamine or methamphetamine, an upward departure rather than 
an enhancement provision if the manufacture of the controlled substance created a substantial risk 
of harm to human life or the environment. 

Proposed Amendment: Mandatory Restitution for Amphetamine and Methamphetamine Offenses 

8. Synopsis of Proposed Amendment: This proposed amendment implements the provision in 
the Methamphetamine Anti-Proliferation Act of 2000, section 3613 of Pub. L. 106-310, that 
amends 21 U.S.C. § 853(q) to provide mandatory restitution for offenses that involve the 
manufacture of methamphetamine. The proposed amendment amends §5£1.1 (Restitution) to 
include a reference to 21 U.S.C. § 853(q) in the guideline provision regarding mandatory 
restitution. 

Proposed Amendment: 

§SEl.1. Restitution 

(a) In the case of an identifiable victim, the court shall --

(I) enter a restitution order for the full amount of the victim's loss, if such order 
is authorized under 18 U.S.C. § 2248, § 2259, § 2264, § 2327, § 3663, or § 
3663A, or 21 U.S.C. § 853(q); or 

* * * 
Commenta,y 

* * * 

Background: Section 3553(a)(7) of Title 18, United States Code, requires the court, "in determining 
the particular sentence to be imposed," to consider "the need to provide restitution to any victims of 
the offense." Orders of restitution are authorized under 18 U.S.C. §§ 2248, 2259, 2264, 2327, 3663, 
and 3663A, and 21 U.S.C. § 853(q). For offenses for which an order of restitution is not authorized, 
restitution may be imposed as a condition of probation or supervised release. 

Proposed Amendment: Safety Valve 
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9. Synopsis of Proposed Amendment: This amendment proposes to delete the language in 
§2DI.J(b)(6) that limits application of the safety valve to defendants at offense levels 26 and 
greater. The proposed amendment also deletes commentary that is outdated because of the 
operation of §5CJ.2 (Limitation on Applicability on Statutory Minimum Sentences in Certain 
Cases). Conforming changes are made to §5CJ.2. 

Proposed Amendment 

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking <Including Possession 
with Intent to Commit These Offenses): Attempt or Conspiracy 

* * * 

(b) Specific Offense Characteristics 

* * * 

(6) If the defendant meets the criteria set forth in .5ctbdi.i3io113subsections 
(a)(l)-(5) of §5Cl.2 (Limitation on Applicability of Statutory Minimum 
Sentences in Certain Cases) and the offense level dctcunincd above is level 
2 6 01 gt catu , decrease by 2 levels. 

* * * 
Commentary 

Application Notes: * * * 

}4. H'he1 e (:2f) the. aniottnt ".Jc the cont> 6h'-!:d JtthJtaJlct fe1 Hhich the a1eftna1a,2: is accountahk 
una1e; §}B1.3 (Ilel-evant Cona1uctj ,esults in a base vffense {evcl g1eate1 than 36, (B} the cotnt 
fina1J that this vffense l-e o ve;; ep; csents the dtfcna1ant 's culpability in the c, inzinal activity, 
una1 (C) the defendant qualifies fv; a ndti;gating ; ale ac.j"ushne;d undt1 §3B1.2 (Jfitigafing 
Role), a doivn,va1da1epa1tu1e ;nay be iva11aJJted. The corot 112ay a1epa;t to a sentence 110 lune; 
than the guia'e{i;,e , ange :hat wotdu' have ; esedted if the a'efr.,na'ant 's Chaple; Tno uffense le vet 
haa1 been uff2113e level 36. 1°1 o v ia1ea1 tl,at a dtf2ndant is nor eligibl-e fo, ' I a ao rv1ara1 a 

a1epa; fill e'. undt.1 thiJ p, 0 viJ{on ocrhe a'ifendant. 

(a) 

(b) 

haJ on, 01 nzo, c p, io; felony con victio11s Jo, a c, i,ne. 0;< vit,{l!nce 01 a cont, o{1ed 
JttbJtance &jfeJtsc as a1cfinea1 in §4B}.2 fDcfinitionJ 6Jr Te,11113 bjed in Section 481.1), 

qualijieJ Jo; 
Skill), 

, 
liJJQEI §JB}.3 (Abuse CD ·•· v1 1 osu,on vf Ti zot 01 Use vf Special 

possessed 01 indt,cea1 anothe, pa; ticipant 110 use 01 possess a ft, ea; 111 in ihe offense, 
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(dj 

(t) 

(:I) 

haa' a1ecisio,i 111a/ci,1g autho, ity, 

ottncd the cont; oll~d JttbJtancc DJ ftnance:d any pa, t oftht vlfcnsc, OJ 

sold the conh oh'r!d Jubstancc OJ played a Jt.bJtuntial pa, t in negotiating the tc; n1s af 
the sale. 

Exy1,1p/e . A dcfcna1ant, .vho the cou, t finds 1neetJ the c, ite, ia fv; a a10,nnva1 a' a1epa, tu; c unde, 
this p; o vision, has a Chapte; T,vo 6jf'2nse l-e vel 6/ 38, a 2 fe vel , eatuction fv, a 111i,zo1 , ole fi 0111 
§3-B} .2, and a 3 k vel ; ea1actio,z fo, acceptance vf ; espo,zsibiiiry f, 0111 §3£1.1. 11is final 
offense level is 33. If the a1efena1ant 's Chaptc; T,vo vffenst l-e vc{ had been 36, the 2 l-e vel 
; ca1uctioJt fv; a 111ino1 ; ale ana1 J le vet ; earuct{on fv; acceptu,1ce vf ; esponJibility nouiV have 

I 1 • fi I ff 1 I c-31 ; CJ'ttitca ,n a J nai OJ c.,,2se a: vc:t OJ1. The, efv, e, una1c:; this p, ovisio,1, a clo,.,;a~a, d a1cpa, ttu e 
not to exceed 2 le:: 'tel3 if, 0111 le vcl 33 to level 31) r~ould be au tho, ;._ed. 

The Commentary to §2D1.l captioned "Application Notes" is amended by redesignating Notes 15 through 
20 as Notes 14 through 19, respectively. 

§SCl.2. Limitation on Applicability of Statutory Minimum Sentences in Certain Cases 

(a) fnExcept as provided in subsection (b), in the case of an offense under 21 U.S.C. 
§ 841, § 844, § 846, § 960, or§ 963, the court shall impose a sentence in accordance 
with the applicable guidelines without regard to any statutory minimum sentence, if 
the court finds that the defendant meets the criteria in 18 U.S.C. § 3553(f)(l)-(5) 
set forth verbatim below: 

(1) the defendant does not have more than I criminal history point, as 
determined under the sentencing guidelines; 

(2) the defendant did not use violence or credible threats of violence or possess 
a firearm or other dangerous weapon ( or induce another participant to do 
so) in connection with the offense; 

(3) the offense did not result in death or serious bodily injury to any person; 

( 4) the defendant was not an organizer, leader, manager, or supervisor of others 
in the offense, as determined under the sentencing guidelines and was not 
engaged in a continuing criminal enterprise, as defined in 21 U.S.C. § 848; 
and 

(5) not later than the time of the sentencing hearing, the defendant has truthfully 
provided to the Government all information and evidence the defendant has 
concerning the offense or offenses that were part of the same course of 
conduct or of a common scheme or plan, but the fact that the defendant has 
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no relevant or useful other infonnation to provide or that the Government 
is already aware of the infonnation shall not preclude a detennination by the 
court that the defendant has complied with this requirement. 

j:+,"i';i· ; ~ •:· .,··_·.· ······y ,· <: ·c·.·»-• .• 

(b) In the case of a defendant (1) who meets the 'criteria set forth in subsection (a); and 

Application Not,rs: 

(2) for whom the statutorily required minimum sentence is at least five years, the 
offense level applicable from Chapters Two (Offense Conduct) and Three 
(Adjustments) shall be not less than level 17. 

Commentary 

* * * 

2. "Dangerous weapon" and ''firearm," as used in Jubdi.iJion (2}subsection (a)(2), and ''serious 
bodily injury," as used in Jttbch' ,iJionsubsection (a)(3), are defined in the Commentary to 
§JBJ.l {Application Instructions). 

3. "Offense," as used in Sllbdi.isiom~·ubsection (a)(2)-(4), and "offense or offenses that were 
part of the same course of conduct or of a common scheme or plan, " as used in 
subdivision..;ubsection {a){5), mean the offense of conviction and all relevant conduct. 

4. Consistent with §JBJ.3 (Relevant Conduct), the term "defendant," as used in 
subdi.isioiisubsection (a)(2), limits the accountability of the defendant to his own conduct and 
conduct that he aided or abetted, counseled, commanded, induced, procured, or willfully 
caused 

5. "Organizer, leader, manager, or supervisor of others in the offense, as determined under the 
sentencing guidelines," as used in subdi.iJion subsection (a)(4), means a defendant who 
receives an adjustment for an aggravating role under §3Bl.1 (Aggravating Role). 

6. "Engaged in a continuing criminal enterprise," as used in subdi.ision subsection (a)(4), is 
defined in 21 US. C. § 848(c). As a practical matter, it should not be necessary to apply this 
prong of subdi,iJion~absection(a)(4) because (i) this section does not apply to a conviction 
under 21 US.C. § 848, and (ii) any defendant who "engaged in a continuing criminal 
enterprise" but is convicted of an offense to which this section applies will be an "organizer, 
leader, manager, or supervisor of others in the offense." 

7. Information disclosed by the defendant with respect to .rnbdi.isionsubsection (a)(5) may be 
considered in determining the applicable guideline range, except where the use of such 
information is restricted under the provisions of §1 Bl.8 (Use of Certain Information). That 
is, suba'i.isionsubsection (a)(5) does not provide an independent basis for restricting the use 
of information disclosed by the defendant. 

* * * 
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Proposed Amendment: Anhydrous Ammonia 

10. Synopsis of Proposed Amendment: This proposed amendment addresses the new offense, at 
section 423 of the Controlled Substances Act (21 U.S.C. § 864), of stealing or transporting 
across state lines anhydrous ammonia knowing, intending, or having reasonable cause to 
believe that such anhydrous ammonia will be used to manufacture a controlled substance. This 
new offense, created by the Methamphetamine Anti-Proliferation Act of 2000, section 3653 of 
Pub. L. 106-310, carries the statutory penalties contained in section 403 of the Controlled 
Substances Act (21 U.S.C. § 843), jg., not more than fours years' imprisonment (or not more 
than eight years' imprisonment in the case of certain prior convictions) or not more than 10 
years' imprisonment (or not more than 20 years' imprisonment in the case of certain prior 
convictions) if the offense involved the manufacture of methamphetamine. 

The proposed amendment references the new offense to §2Dl.12 (Unlawful Possession, 
Manufacture, Distribution, or Importation of Prohibited Flask or Equipment; Attempt or 
Conspiracy). Reference to this guideline is appropriate because the new offense is similar to 
other offenses already referenced to the guideline and having the same penalty structure, such 
as 21 U.S.C. § 843(a)(6), which among other things makes it unlawful to possess any chemical, 
product, or material which may be used to manufacture a controlled substance. The proposed 
amendment 

also makes minor, non-substantive changes to the guideline in order to fully reference the new 
and existing offenses into the guideline. 

Proposed Amendment: 

§2D1.12. Unlawful Possession, Manufacture, Distribution, Transportation, Exportation. or 
Importation of Prohibited Flask 01". Equipment, Chemical, Product. or Material; 
Attempt or Conspiracy 

(a) Base Offense Level (Apply the greater): 

(I) 12, if the defendant intended to manufacture a controlled substance or 
knew or believed the prohibited flask, equipment, chemical, product, or 
material was to be used to manufacture a controlled substance; or 

(2) 9, if the defendant had reasonable cause to believe the prohibited flask, 
equipment, chemical, product, or m.aterial was to be used to manufacture a 
controlled substance. 

(b) Specific· Offense Characteristics 

(I) If the defendant (A) intended to manufacture methamphetamine, or (B) 
knew, believed, or had reasonable cause to believe that prohibited flask, 
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equipment, chemical, product, or material was to be used to manufacture 
methamphetamine, increase by 2 levels. 

* * * 
Commentary 

Statutory Provisions: 21 U.S.C. §§ 843(a)(6), (7), 864. 

Application Notes: 

J. If the offense involved the large-scale [(A) J manufacture, distribution, transportation, 
exportation, or importation of prohibited flasks, or equipment, chemicals, products, or 
material[; or (B) theft of anhydrous ammonia.] an upward departure may be warranted. 

* * * 

APPENDIX A- STATUTORY INDEX 

21 U.S.C. § 863 
21 u.s.c. § 864 

201.7 
2D1.12 

* * * 

Issue for Comment: The Commission invites comment regarding whether the enhancement at 
§2Dl. I 2(b)(l) is sufficient to account for the seriousness of attempting or intending to manufacture 
methamphetamine through the use of anhydrous ammonia. Should, for example, subsection (b)(l) of 
§2Dl.12 provide for an enhancement of up to [JO] levels, or should an alternative method be provided 
to account for the seriousness of using anhydrous ammonia, such as a cross reference to §2Dl.l l 
using a conversion to methamphetamine if anhydrous ammonia is involved? Generally, what is the 
most appropriate penalty structure for offenses involving anhydrous ammonia? 

Proposed Amendment: GHB 

11. Synopsis of Proposed Amendment: This proposed amendment implements the Hillary J. 
Farias and Samantha Reid Date-Rape Drug Prohibition Act of 2000, Pub. L. 106-172 (the 
''Act''), which provides the emergency scheduling of gamma hydroxybutyric acid ("GHB'') as 
a Schedule I controlled substance under the Controlled Substances Act when the drug is used 
illicitly. (There are approved applications of GHB under the Federal Food, Drug, and 
Cosmetic Act, for which the drug is scheduled in Schedule III.) The Act also amended section 
40/(b)(l)(C) of the Controlled Substances Act (21 U.S.C. § 84/(b)(l)(C)) and section 
JOJO(b)(3) of the Controlled Substances Import and Export Act (21 U.S.C. § 960(b)(3)) to 
provide penalties of not more than 20 years for an offense that involves GHB. Additionally, 
the Act added gamma butyrolactone ("GBL'') to the list of List I chemicals in section 
40/(b)(l)(C) of the Controlled Substances Act (21 U.S.C. § 84J(b)(J)(C)). 

Under the current structure of the Drug Quantity Table in §2DJ. l, GHB and other Schedule 
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I and II depressants, with statutory maximum terms of imprisonment of 20 years, are sentenced 
identically to Schedule III substances, which have a five-year statutory maximum. The 
guidelines provide a maximum offense level of level 20 for these substances, which equates to 
a sentencing range of 33 to 44 months for offenders with minimal or no criminal history 
(Criminal History Category I). The lack of penalty distinctions between offenses with such 
divergent statutory maxima raises proportionality concerns. Recognizing the need to provide 
higher penalties for the more serious offenses involving Schedule I and II depressants, the 
proposed amendment eliminates the maximum base offense level of level 20 in the Drug 
Quantity Table of §2DI.l for Schedule I and II depressants (including GHB). The same 
change is made with respect to jlunitrazepam, which, for sentencing purposes, is tied to 
Schedule I and JI depressants. 

The proposed amendment also amends the Chemical Quantity Table in §2DJ.JJ to include 
GBL, a precursor for GHB, as a List I chemical. Offense levels for GBL were established in 
the same fashion as other list I chemicals. The offense level for a specific quantity of GHB that 
can be produced from a given quantity of GBL, assuming a 50 percent yield, was determined 
using the Drug Quantity Table in §2Dl . l . From this offense level, six levels were subtracted. 
This result identifies the corresponding offense level in the Chemical Quantity Table in 
§2DJ.J 1. 

The proposed amendment also adds Iodine to the Chemical Quantity Table in response to a 
recent classification of iodine as a List II chemical. Iodine is used to produce hydrogen iodide 
which, in the presence of water, becomes hydriodic acid, a list I chemical that is a reagent used 
in the production of amphetamine and methamphetamine. The penalties for Iodine were 
established based upon its conversion to hydriodic acid. 

Proposed Amendment: 

Part I: Uncap Schedule I and II Depressants 

§2D1.l. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession 
with Intent to Commit These Offenses}; Attempt or Conspiracy 

* * * 

(c) DRUG QUANTITY TABLE 

Controlled Substances and Quantity* 

(I) * * * 
M 600 KG or more of Hashish Oil:-; 
M 30,000,000 units or more of Schedule I or II Depressants; 
M 1,875,000 units or more of Flunitrazepam. 
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(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

* * * 
M At least 200 KG but less than 600 KG of Hashish Oil:-; 
M At least I 0,000,000 but less than 30,000,000 units of Schedule I or II 

Depressants; 
M At least 625,000 but less than 1,875,000 uriits ofFlunitrazepam: 

* * * 
M At least 60 KG but less than 200 KG of Hashish Oil:-; 
M At least 3,000,000 but less than I 0,000,000 units of Schedule I or II 

Depressants; 
M At least 187,500 but less than 625,000 units of Flunitrazepam. 

* * * 
M At least 20 KG but less than 60 KG of Hashish Oil:-; 
M At least 1,000,000 but less than 3,000,000 units of Schedule lor II 

Depressants; 
M At least 62,500 but less than 187,500 units of Flunitrazepam. 

* * * 
M At least 14 KG but less than 20 KG of Hashish Oil:-; 
M At least 700,000 but less than 1,000,000 units of Schedule I or II Depressants; 
M At least 43,750 but less than 62,500 units ofFlunitrazepam. 

* * * 
M At least 8 KG but less than 14 KG of Hashish Oil:-; 
M At least 400,000 but less than 700,000 units of Schedule I or II Depressants; 
M At least 25,000 but less than 43,750 units of Flunitrazepam. 

* * * 
M At least 2 KG but less than 8 KG of Hashish Oil:-; 
M At least I 00,000 but less than 400,000 units of Schedule I or II Depressants; 
M At least 6,250 but less than 25,000 units of Flunitrazepam. 

* * * 
M At least 1.6 KG but less than 2 KG of Hashish Oil:-; 
M At least 80,000 but less than I 00,000 unit; of Schedule I or II Depressants; 
M At least 5,000 but less than 6,250 units ofFlunitrazepam. 

* * * 
M At least 1.2 KG but less than 1.6 KG of Hashish Oil:-; 
M At least 60,000 but less than 80,000 units of Schedule I or II Depressants; 
M At least 3,750 but less than 5,000 units ofFlunitrazepam. 

(10) * * * 
M At least 800 G but less than 1.2 KG of Hashish Oil; 
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M 40,000 01 moie At least 40,000 but less than 60,000 units of Schedule I or II 
Depressants or Schedule III substances; 
M 2,500 en mote At least 2,500 but less than. 3,750 units ofFlunitrazepam. 

* * * 

Commentary 

Application Notes: * * * 

10. * * * 

DRUG EDU/VALENCY TABLES 

* * * 

Flunitrazepam .il5..il;. 

I unit of Flunitrazepam = 16 gm of marihuana 

** Pi o.ided, that the combined equi,alent .,eight of flwtitrazepam, all Schedule I 01 II 
depressants, Sehedule III substances, Schedule IV substances, and Sehcdule V substances 
~hall 11ot exceed 99.99 kilog1mns ofn1a1ihua11a. 

The minimum offense level from the Drug Quantity Table for flunitrazepam individually, or 
in combination with any Schedule I or II depressants, Schedule III substances, Schedule IV 
substances, and Schedule V substances is level 8. 

Schedule I or II Depressants= 

I unit of a Schedule I or II Depressant = I gm of marihuana 

"'**Pio.idea', that the combined equi,alent .. eight of all Schedule I 01 II depressants, 
Schedule III substances, Schedule IV substances (except flunitt azepam), and Schedule V 
substanees shall not exceed 59.99 kilograms ofmatihuana. 

(2) Adding GBL and Iodine to the Chemical Quantity Table in §2D1.11. 

§2D1.11. Unlawfully Distributing, Importing, Exporting or Possessing a Listed Chemical; 
Attempt or Conspiracy 

* * * 
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(d) CHEMICAL QUANTITY TABLE* 

Listed Chemicals and Quantity Base Offense Level 

(I) 

(2) 

(3) 

(4) 

(5) 

List I Chemicals 
* * * 

l 0,000 KG or more of Gamma-butyrolactone; 

List I Chemicals 
* * * 

At least 120 KG but less than 400 KG of3,4-Methylenedioxyphenyl-2-propanone; 
At least 3,000 KG but less than l 0,000 KG of Gamma-butyrolactone; 

List II Chemicals 

1300 KG or more of Toluene:-; 
7.52 KG or more of Iodine. 

List I Chemicals 

* * * 

* * * 
At least 40 KG but less than 120 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
At least 1,000 KG but less than 3,000 KG ofGamma-butyrolactone; 

List II Chemicals 
* * * 

At least 390 KG but less than 1300 KG of Toluene:-; 
At least 2.51 KG but less than 7.52 KG of Iodine. 

List I Chemicals 
* * * 

At least 28 KG but less than 40 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
At least 700 KG but less than 1,000 KG ofGamma-butyrolactone; 

List II Chemicals 
At least 1.1 KG but less than 3.3 KG of Acetic Anhydride; 
At least 117.5 KG but less than 352.5 KG of Acetone; 
At least 2 KG but less than 6 KG of Benzyl Chloride; 
At least 107.5 KG but less than 322.5 KG of Ethyl Ether; 
At least 120 KG but less than 360 KG of Methyl Ethyl Ketone; 
At least 1 KG but less than 3 KG of Potassium Permanganate; 
At least 130 KG but less than 390 KG of Joluene:; 
At least 1.76 KG but less than 2.51 KG of Iodine. 

List I Chemicals 
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(6) 

(7) 

(8) 

* * * 
At least 16 KG but less than 28 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
At least 400 KG but less than 700 KG of Gamma-butyrolactone; 

List II Chemicals 
At least 726 G but less than 1.1 KG of Acetic Anhydride; 
At least 82.25 KG but less than 117.5 KG of Acetone; 
At least 1.4 KG but less than 2 KG of Benzyl Chloride; 
At least 75.25 KG but less than 107.5 KG of Ethyl Ether; 
At least 84 KG but less than 120 KG of Methyl Ethyl Ketone; 
At least 700 G but less than I KG of Potassium Permanganate; 
At least 91 KG but less than 130 KG of Toluene:-; 
At least I KG but less than 1.76 KG oflodine. 

List I Chemicals 

* * * 
At least 4 KG but less than 16 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
.At least I 00 KG but less than 4.00 KG of Gamma-butyrolactone; 

List II Chemicals 
* * * 

At least 52 KG but less than 91 KG of Toluene:-; 
At least 250.8 G but less than 1 KG of Iodine. 

List I Chemicals 
* * * 

At least 3.2 KG but less than 4 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
At least 80 KG but less than I 00 KG of Gamma-butyrolactone; 

List II Chemicals 
At least 110 G but less than 440 G of Acetic Anhydride; 
At least 11.75 KG but less than 47 KG of Acetone; 
At least 200 G but less than 800 G ofBenzyl Chloride; 
At least 10.75 KG but less than 43 KG of Ethyl Ether; 
At least 12 KG but less than 48 KG of Methyl Ethyl Ketone; 
At least 100 G but less than 400 G of Potassium Permanganate; 
At least 13 KG but less than 52 KG of Toluene:-; 
At least 200.64 G but less than 250.8 G of Iodine. 

List I Chemicals 
* * * 

At least 2.4 KG but less than 3.2 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
At least 60 KG but less than 80 KG of Gamma-butyrolactone; 
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(9) 

(10) 

List II Chemicals 
* * * 

At least 10.4 KG but less than 13 KG of Toluene:-; 
At least 150.48 G but less than 200.64 KG oflodine. 

List I Chemicals 

* * * 
At least 1.8 KG but less than 2AKG of 3, 4-Methylenedioxyphenyl-2-propanone; 
At.least 40 KG but less.than 60KG ofGamma-butyrolactone; 

List II Chemicals 
* * * 

At. least 7.8 KG but less than 10.4 KG ofT,~!uene:-; 
At least 100.32 G but Jess than 150.48 G oflodine. 

List I Chemicals 
* * * 

Less than 1.8 KG of 3, 4-Methylenedioxyphenyl-2-propanone; 
Less than 40 KG of Gamma-butyrolactone; 

List II Chemicals 

Less than 7.8 KG of Toluene:; 
Less than 100.32 G of Iodine. 

* * * 

* * * 

Proposed Amendment: Economic Crime Package 

Part A. Consolidation of Theft, Property Destruction and Fraud 

Level 14 

Level 12 

12. Synopsis of Proposed Amendment: This amendment consolidates the three guidelines 
covering theft (§2B1.l), property destruction (§2B1 .3), and fraud (§2Fl.l). Consolidation of 
these guidelines is proposed in response to concerns raised by probation officers, judges, and 
practitioners over several years. The issues were among those discussed during Commission 
public hearings in 1997 and 1998 on difficulties posed by having different commentary in the 
theft and fraud guidelines applicable to the calculation and definition of loss and related 
issues. Commentators have also noted that although theft and fraud offenses are conceptually 
similar, differences in guideline structure can lead to disparate penalty levels among similar 
cases, depending on how the offense is charged, and the court's choice of the applicable 
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guideline pursuant to §1 BJ.2. 

Bracketed place holders are indicated for the loss table (see Part B), definition of loss (see 
Part C), and the options regarding two circuit conflicts: tax loss (see Part F) and new 
commentary regarding the application of subsection (b)(3) regarding a "person in the business 
of receiving and selling receiving stolen property, " and a scholarship fraud enhancement and 
accompanying application note. In the event that the Commission does not promulgate the 
consolidation proposal, these bracketed options can be promulgated separately. 

Base Offense Level: The proposal calls for a base offense level of level 6. The current base 
offense level for fraud offenses is level 6; the base offense level for theft and property 
destruction offenses currently is level 4. Starting with the base offense level 6, the proposed 
loss table for the consolidated guideline envisions two-level increments for increasing loss 
amounts beginning at $5,000. Currently the loss table for theft offenses provides one-level 
enhancements when loss exceeds $100, $1,000, $2,000, and $5,000, respectively, so that a 
theft offense involving more than $2,000 in loss results in an offense level of level 7, with the 
possibility of an additional increase for more-than-minimal planning. Under the proposed 
consolidated loss table, a theft offense involving more than $2,000 (but less than $5,000) 
would receive the base offense level of level 6, with no possible increase for more-than-
minimal planning. 

In contrast, under the proposed table, a fraud offense involving the same amount of loss would 
start with the same base offense level of level 6 but would receive no additional increase based 
on the loss amount. Under the current fraud table, this offense would result in an offense level 
of level 7 for loss because the current fraud loss table provides a one-level increase for loss 
amounts in excess of $2,000 (but less than $5,000). 

More than Minimal Planning: Section 2FJ.J(b)(2) currently provides a two-level increase if 
the offense involved (A) more than minimal planning, or (B) a scheme to defraud more than 
one victim. The proposal deletes this enhancement from the consolidated guideline. The more 
than minimal planning enhancement is deleted due to the potential overlap between this 
enhancement and the sophisticated means enhancement. The scheme to defraud more than one 
victim enhancement is deleted for two reasons: (1) If the adjustment were retained unmodified 
in a consolidated guideline, it would apply to cases currently sentenced under §2Bl.J where 
it is not currently applicable; and (2) in its current form it might be hard to justify providing 
a two-level increase in every case in which there is more-than-one victim, particularly in the 
face of the new Chapter Three adjustment in the vulnerable victim guideline (§3Al. l) that 
provides (only) a two-level increase if the offense involved "a large number of vulnerable 
victims." 

As an alternative to the scheme to defraud more than one victim enhancement, this amendment 
provides an enhancement based on the number of victims, to provide additional punishment 
for offenses involving multiple victims. The victim table proposes building in the current 
"mass-marketing" enhancement as an alternative way of triggering the two-level increase 
provided if there were more than 4 and less than 50 victims. The amendment proposes that if 
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the proposed victim table is adopted, and a victim enhancement is applicable in a given case, 
then the enhancement under 3Al.l(b)(2) for "a large number of vulnerable victims" could not 
also apply in that case. 

Theft of Undelivered U.S. Mail: The current "floor" offense level of level 6 for the theft of 
undelivered United States mail is proposed to be deleted because the proposal raises the base 
offense level from level 4 to 6 for such offenses, making the floor unnecessary. However, if 
the Commission adopts the enhancement providing for a two-level reduction if loss is less than 
$2,000, it might be necessary to retain this floor of level 6. 

In the Business of Receiving and Selling Stolen Property: Section 2B1.l(b)(4)(B) provides a 
2-level enhancement if the offense involved receiving stolen property and the defendant was 
in the business of receiving and selling stolen property. The proposed amendment addresses 
an issue that has arisen in case law regarding what conduct qualifies a defendant for the 4-
level enhancement. 

In determining the meaning of "in the business of', three circuits apply what has been coined 
the ''fence test" in which the court must consider (1) if the stolen property was bought and 
sold, and (2) to what extent the stolen property transactions encouraged others to commit 
property crimes. Three other circuits have adopted the "totality of the circumstances test" that 
focuses on the "regularity and sophistication" of the defendant's operation. Though the 
factors considered by all of these circuits are similar, the approaches are different. 

The fence test involves making an ultimate determination of whether (1) the stolen property was 
bought and sold, and (2) the stolen property transactions encouraged others to commit 
property crimes. In making this determination, the court considers factors such as the 
regularity of the defendant's operation, the volume of the business, the quick turnover of the 
stolen items, the value of the stolen items, the sophistication of the defendant's operation, any 
use of a legitimate business to facilitate the turnover of the stolen items, the defendant's 
connections with thieves and purchasers of the stolen items, and the use of technology and 
communications. 

The totality of the circumstances test involves consideration of the circumstances in each case 
with particular emphasis on the regularity and sophistication of the defendant's operation, 
looking at such factors as the amount of income generated through fencing activities, the value 
of the property handled, the defendant's past activities, the defendant's demonstrated interest 
in continuing or expanding the operation, the use of technology and communication, and the 
defendant's connections with thieves and purchasers of stolen property. 

This amendment adopts the totality of the circumstances test, basing application of the 
enhancement on the circumstances surrounding the defendant and his business as opposed to 
the effect the fencing operation has in encouraging others to commit crimes. 

College Sc!,o/arsl,ip Fraud 
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