














Congress explicitly amended the statute to include
the weight of an entire mixture or substance
containing a detectable amount of a controlled
drug for calculating an offender’s penalty to
ensure that all offenders will receive just
punishment regardless of the degree in which they
are involved in the drug violation. This action
by Congress demonstrated that the legislators no
longer desired drug offenders’ sentences to be
based on only the pure weight of the drug. Thus,
any attempt by the Sentencing Commission to alter
this determination for sentencing purposes would
be in direct conflict with the legislator’s
objectives. Therefore, the Commission should only
modify the drug quantity table for
methamphetamine-actual to conform to the 1998
statutory amendment affecting the mandatory
minimum sentences because such a result will
guarantee that the intentions of Congress are
followed.

Conclusion

Methamphetamine is a dangerously potent and
addictive drug with very serious psychological
and physiological effects. As indicated by
various studies, the one-time minor problems
associated with the drug have dramatically
magnified. Because of this alarming increase in
methamphetamine use, great effort should be
employed by the Commission to help control this
epidemic. However, any measures taken by the
Commission should conform to congressional
intent.

Congress’s latest attempt to control the
illicit drug trade of methamphetamine indicates
that the legislators want the offenders’
sentences to be based on either the weight of a
mixture or substance containing a detectable
amount of the drug or on the weight of the drug
in its pure form. The current proposed amendment
to base the accused sentence solely on the weight
of pure methamphetamine is not only in direct
conflict with the intentions of Congress, but
precedent 1s established that will complicate the
sentencing scheme by creating two concurrent
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systems for determining an offender’s sentences.
Until Congress changes the criteria used for
calculating sentences, the Commission should not
significantly alter the method used for computing .
sentences under the guidelines. Thus, the
Commission should only modify the Drug Quantity
Table for methamphetamine-actual to conform to
the 1998 statutory amendment affecting the
mandatory minimum sentences for methamphetamine
offense, and increase the methamphetamine-mixture
to reflect a presumptive purity greater than 10
percent. ‘
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March 10, 2000

United States Sentencing Commission

One Columbus Circle, N.E.

Suite 2-500 South

Washington. D.C. 20002-8002

Attention: Public Information — Public Comment

Re:

Second Revised Proposed Amendment to Implement the NET Act

Dear Commissioners:

Thank vou for the opportunity to submit these supplemental comments on the second

revised proposed amendment to implement the NET Act. Consistent with the comments
submitted by the Business Software Alliance and the International Anticounterfeiting Coalition,
Microsoft supports Option 4. provided that the following amendments are adopted by the
Commission: :

1.
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Application note regarding digital or electronic copies: Option 4 should contain an
application note that expressly excludes digital or electronic copies of an infringed item from
the offense level decrease provided under (b)(2)(C). which pertains to infringing items that
are substanually inferior in quality or performance. As noted in BSA’s previous comments,
digital or electronic reproductions of an infringed item are. by definition. identical to, or
substantially indistinguishable from. the infringed item.

Omit offense level reduction for greatly discounted merchandise: There is no

justification for an offense level reduction for greatly discounted merchandise, as provided in

(b¥2)(B). Digital and electronic copies of software can be sold profitably at a “greatly
discounted” price because the price of genuine software primarily reflects the cost of
research and development. as opposed to the cost of manufacturing CD-ROMs or other
media. In the case of digital and electronic copies. the price of the pirated media is by no
means indicative of inferior quality or an obvious fake. To the contrary. digital and
clectronic copies are. as noted 1n paragraph 1. perfect or near perfect reproductions of the
copyrighted work. Moreover. counterfent copies are very often manufactured and marketed
to compete with. and thus displace. sales of genuine software.

This sentencing guideline could very well result in offense level reductions for high-
volume distributors of counterfeit software (which. in many cases. have ties to organized
crime) vis-a-vis relatvely low-volume resellers that distribute counterfeit product to
consumers  As with any distribution network. the price of counterfeit product is increased as
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it moves through the distribution channel. High-volume counterfeiters are able to sell copies
at a "greatly discounted™ price because such copies are produced in massive quantities. As
these copies are resold through the distribution channel, the price increases to the point where
ultimate consumers may realize a relatively low reduction in the retail price.

For example, Microsoft is now investigating a huge counterfeiting operation, in which the
counterfeit wholesale distributor is able to purchase near-perfect counterfeit copies of Office
2000 for $30 per copy and Windows 98 for $13 per copy (in both cases. well below 25
percent of the retail price). and to sell them for $50 and $24 per copy respectively. In
contrast. the ultimate reseller is likelyv to offer counterfeit copies for many times the
wholesale price. If paragraph (b)(2)(B) were to be applied in this case, the wholesale
counterfeit distributor (which is the more serious criminal offender) would qualify for an
offense level reduction. whereas the reseller would not. This example vividly illustrates that,
in the era of digital and electronic piracy, pricing bears little or no relation to the economic
harm caused by the pirate or incurred by the copyright owner.

In addition to these amendments. Microsoft once again urges the Commission to adopt a
specific offense characteristic for "organized schemes". The Department of Justice, FBI and
U.S. Customs Service have all acknowledged the growing presence of organized crime in U.S.
counterfeiting operations. We urge the Sentencing Commission to do the same and implement
an SOC that complements and supports the efforts of federal law enforcement to deter organized
counterfeiting operation through increased penalties.

Very truly vours.

u_‘ﬂtq. W
Laurnie C. Self
Counsel to Microsoft Corporation
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PRACTITIONERS’ ADVISORY GROUP
CO-CHAIRS JIM FELMAN & BARRY BOSS
C/O ASBILL, JUNKIN, MOFFITT & BOSS, CHARTERED
1615 NEW HAMPSHIRE AVENUE, N.W.
WASHINGTON, DC 20009
202 234 9000 (BARRY BOSS)
813 229 1118 (JIM FELMAN)
202 332 6480 (FACSIMILE)

March 7, 2000

Via Hand Delivery

The Honorable Diana E. Murphy

Chair, United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, DC 20002-8002

RE: PAG positions on 2000 amendment cycle

Dear Judge Murphy:

We are writing on behalf of the United States Sentencing Commission'’s
Practitioners' Advisory Group to provide our perspective on the guideline amendments
presently being considered by the Commission.

By way of introduction, the PAG acts as a liaison to the Commission in
connection with the views of private defense attorneys that practice in federal courts
around the country. We look forward to continuing our productive working relationship
with the Commission as you begin your tenure as Chair.

~ For your convenience, we have organized our submission to correspond with the
order of the proposed guideline amendments. In addition, we have included a table of
contents so that you can more easily locate our discussion of any particular
amendment.
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1. Implementation of the No Electronic Theft Act

Amendment 1 seeks to implement the No Electronic Theft Act, Pub. L. No. 105-
147. The Act directs the Commission to ensure that the guidelines "provide for the
consideration of the retail value and quantity of the items with respect to which the
intellectual property offense was committed.” Two options to accomplish this are set
forth. The Practitioners Advisory Group supports option three.

All three options reach comparable results in the most egregious cases, where a
significant loss has been inflicted on the owner of the copyright or trademark. - Only
option three deals appropriately with cases in which there is little or no loss to the
copyright or trademark owner. Those cases are ones in which street retailers sell fake
copies of expensive (and sometimes not-so expensive) items — the street retailer who
sells Gucci handbags that retail for $350 for $5. Both options one and two result in
enhancements that significantly overstate the harm from such an offense. In addition,
option three is focused more directly on the harm from the kind of offense that
concerned Congress in the No Electronic Theft Act.

Although we support option three, we believe some changes in it are necessary.
There is no need to increase the base offense ievel and add new enhancements. We
believe that the enhancements should be retained because they are aimed directly at
conduct that increases the harm from copyright and trademark infringement offenses.
The across-the-board approach of increasing the base offense level affects the street
retailer cases as well as the more serious cases in which the copyright or trademark
owner has suffered a loss. We recommend, however, that a reduction in the two-level
enhancement that applies if the buyer believes the item he or she bought is the real
thing. We believe that any sales of the real item will be reflected in the application of
the infringed value. The other justification for the enhancement, harm to innocent
buyers, can be accounted for by a one-level increase.

- & Re-promulgation of Temporary, Emergency Telemarketing Fraud
Amendment

Amendment 2 would re-promulgate amendment 587, an “emergency”
amendment promulgated in 1998. We opposed several features of amendment 587 at
the time it was promulgated, and we would like the Commission to revisit those
features. The Commission is not in a position to do so during this cycle, so it has no
choice but to re-promulgate the amendment. Not to do so would be irresponsible on
the Commission’s par.

. Implementation of the Sexual Predators Act
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Amendment 3 is the Commission’s response to the Protection of Children from
Sexual Predators Act of 1998, Pub. L. No. 105-314. The members of the Practitioners
Advisory Group do not have sufficient experience with offenses covered by this Act to
enable the Group to comment upon the proposals. We only would point out a fact of .
which we are sure the Commission already is aware. Any amendment to §§ 2A3.1,
2A3.2, 2A3.3, or 2A3.4 will have the greatest impact on Native Americans.

4, Offenses Relating to Methamphetamine

The Practitioners Advisory Group urges that the Commission take no action now
to alter the methamphetamine guidelines. Over the past twelve years Congress and
the Commission have altered the "Meth" guidelines three times each. On every
occasion the threshold amounts of substance necessary for the five and ten year:
mandatory minimums have decreased. On three occasions the guidelines have been
altered, twice allowing these minimums to drive all other methamphetamine guidelines
sentences.

It is never sound policy to continually change sentencing provisions. Such
repeated changes cause confusion, lead to mistaken application of the guidelines,
decrease the certainty in sentencing and lead to disparate sentences, the very reason
the guidelines were instituted. No sound apolitical reason requires methamphetamine
changes now and merely changing the guidelines because Congress chose to change
the mandatory minimum is not a political decision which was mandated by the
congressional action.

OVERALL POLICY CONCERNING CONTROLLED SUBSTANCES

One of the most controversial and criticized areas involving federal guidelines
concerns the mostly quantity driven and abundantly harsh sentences required to be
administered upon individuals convicted of Title 21 offenses. The two most critical
aspects which have affected drug sentencing policy were the congressional action of
increasing the mandatory minimum sentences for drugs shortly after passage of the
Sentencing Reform Act and the Commission decision to make drug quantity the linch
pin in drug sentencing with the mandatory minimum drug quantities as the anchor of a
quantity table based on geometric symmetry.

These decisions and the lengthy sentences which they generate have been a
consistent source of debate both inside of and outside of the Commission. In 1995
when the Commission published its crack report and proposed changes in crack
sentencing, it left on the table a multitude of proposals which would have changed the
quantity driven aspects of drug sentencing and which would have clarified the
ambiguities surrounding role in the offence factors that are so often misapplied in drug
cases.

4
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Now that the Commission is again at full membership, the Practitioners Advisory
Group suggests that these issues should be re-examined. If changes are required in
methamphetamine sentencing it is suggested that the Commission postpone any
changes until a more comprehensive examination of drug policy is
undertaken.

THE LACK OF NEED FOR IMMEDIATE CHANGE

The underlying rationale for creating the dual system of sentencing
methamphetamine offenses utilizing the "actual” and "Mixture" dichotomy was to punish
the low level "street" dealers trading in methamphetamine mnxtures less severely than
the manufacturers of "pure" or actual methamphetamine.

The current ratio of 1 to 5 between actual methamphetamine and mixtures
punishes at the less severe mixture amount any street dealer whose substances are
20% pure or less. According to the Commission's methamphetamine report released in
November of 1999, methamphetamine seized from street dealers are currently testing
at less than 30% pure on average. As a result, the mixture to actual 20% ratio is
therefore approximating the street reality so as to justify this dichotomy. Changing the
guidelines to reflect the new mandatory minimum 10% ratio would have the guidelines
no longer reflect the true ratio which exists on the street.

Another factor used to justify changing the guideline to mirror the new mandatory
minimums is that if no change occurs the mandatory minimums will trump the
guidelines at the five and ten year drug levels creating sentencing cliffs. The fallacy of
this argument is that these cliffs have never been totally eliminated because Congress
has also created increased mandatory minimums based on prior convictions which also
create sentencing cliffs and which have not been eliminated by the quantity tables for
any of the drugs affected by mandatory minimums.

Such cliffs are a further affront to guidelines uniformity because the mandatories
tied to prior record must by statute be prosecution initiated and past practices have
shown that such prosecution initiatives occur unsystematically, creating sentencing
disparity.

The Commission has gone on record repeatedly in its opposition to mandatory
minimums. Itis not necessary for the Commission to change the methamphetamine
guidelines simply because Congress has once again utilized this unfortunate method to
alter sentencing policy outside of the guidelines arena.

PROSECUTION & JUDICIAL RESPONSE
TO CURRENT METHAMPHETAMINE GUIDELINES
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According to data developed by the Commission, methamphetamine offenders
receive a disproportionately high number of minor role adjustments, safety valve
utilization and substantial assistance departures.

There appears to be no sound reason for this disproportionality. It is suggested
that prosecutors and judges may be over-using these sentencing diminishers because
the sentences called for by the current guidelines are so harsh that de facto nullification
of the required sentence is occurring to some degree.

These practices broadcast to the Commission that those who are administering
the guidelines do not support increasing methamphetamine penalties which would be
the result of the proposed amendments. [f the amendments pass and then are not
enforced uniformly, sentencing disparity increases.

SAFETY VALVE RAMIFICATIONS OF PROPOSED CHANGES

In response to continued criticism of the impact of drug guidelines, especially on
first offenders, Congress and the Commission created the safety valve which bypasses
the mandatory minimums. Also the Commission instituted a two level reduction for
those who qualify for the safety valve. It is these offenders that the proposed
amendments affect most harshly. Because the mandatory minimums do not apply to
safety valve qualifiers, there are no cliffs for these first offenders. However, because
the new guideline proposals are anchored to the new crack-like sentences for actual
methamphetamine, those first offenders whose drug amounts exceed 5 and 50 grams
of actual methamphetamine or its mixture equivalent will have their sentences
determined because of the new mandatory minimum even though in theory they do not
apply to them. This is so because under the proposals, the guidelines are tied to the
mandatory minimums. Currently 60 grams of methamphetamine actual has a guideline
base level of 28. (See Chart A below). The proposed guideline for 60 grams of actual
methamphetamine is level 32 for proposal 1 and 2. Currently a safety valve defendant
with 60 grams would be sentenced at level 26 after trial (absent any specific offence
characteristics or adjustments) with a resulting range of 63 to 78 months instead of 120
months. Under proposals 1 and 2 a 60 gram offender would get a safety valve level
after tnial of 30 or a range of 97 to 121 months which requires an increase of 30 months
or a sentence 50% higher than is currently called for. These proposed sentences are
not consistent with the safety valve policies created by Congress and the Commission,
and this Commission should not institute these unduly harsh measures for first
offenders unless and until such changes are mandated by Congress. It is possible that
the very reason that Congress did not require the Commission to make guidelines
changes to mirror the new minimums was so that the mandatory minimum changes
would have no effect on individuals who qualify for the safety valve. In fact, it is
probabie that some members of Congress did not add a mandatory Commission
response to this legisiation so that first offenders would not be so severely impacted by
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