










Appeals affirmed the District Court. Quoting the commentary in Appendix A about an 

atypical case, the Second Circuit stated that 

we understand the exception described in Appendix A to cover those cases, 

probably few in number, where the conduct constituting the offense of conviction 

also constitutes another, more serious offense, thereby rendering the offense 

conduct not typical of the usual means of committing the offense of conviction. 

The information to which [ defendant] pied guilty described his conduct, in 

part, as "contact[ing] certain targets of the investigations and reveal[ing] to those 

targets confidential information concerning the ongoing investigation." ... we 

cannot find that the District Judge was clearly erroneous when he concluded that 

[defendant's] conduct was not typical of theft ofgovemmentproperty.136 

The suggestion that a sentencing court be required to use the offense guideline 

listed in Appendix A inappropriately diminishes judicial discretion and does not address 

the real problem illustrated by the Smith case. The standard applicable to selecting the 

offense guideline, we believe. ought to result in the sentencing court using the offense 

guideline that best fits the offense of which the defendant has been convicted. 137 The 

136/d. at 677. 

137Requiring the sentencing court to use the guideline listed in Appendix A. 
moreover. will not guarantee the Department of Justice the result it probably seeks -
sentencing of defendants convicted of money laundering within the guideline range 
determined under the money laundering guidelines. A sentencing court may depart from 
that guideline range. In United States\'. Woods. 159 F.3d 1132, 1134-36 (8th Cir. 1998), 
for example. the Eighth Circuit approved a downward departure in a case in which the 

99 

[f 3'6j 

• 

• 

• 



• sentencing court, considering the offense alleged in the charging documents, is in a better 

position than the Commission to determine which offense guideline best fits the offense of 

conviction. 

The factor that controlled the outcome in the Smith case was the determination by 

the Court of Appeals that the offense of conviction did not fall within the heartland of the 

money-laundering guideline. The defendant in Smith argued that the evidence was 

insufficient to support their convictions for money laundering, but the Third Circuit 

sustained the convictions. 138 That the Justice Department may disagree with the Third 

Circuit's heartland determination does not mean that the Third Circuit's determination is 

wrong, any more than the defendants' disagreement with the determination on the 

• sufficiency of the evidence means that the Third Circuit's determination of that issue is 

wrong. 

• 

defendant had pleaded guilty to bankruptcy fraud and money laundering. The defendant 
"moved for a departure from the money-laundering guideline ... arguing that the case 
presented factors that took it outside the 'heartland' of money-laundering cases, and that 
the appropriate level for sentencing should take into account § 2F 1.1, the guideline for the 
underlying offense, bankruptcy fraud." Id. at 1133. The District Court agree and 
sentenced accordingly. and the government appealed. The Court of Appeals affirmed. 
"[W)e do not believe the deposit of the check by Ms. Woods into her husband's account, 
or their obtaining of the cashier's checks. constitutes serious money-laundering conduct 
as contemplated by the Sentencing Commission for punishment under the money-
laundering guidelines ... Id. at 1136. 

131United States v. Smith. 186 F .3d 290. 294-95 (3d Cir. 1999) ("All in all, 
although Smith and Dandrea have provided us with forceful arguments, we cannot say 
that the jury verdict lacked sufficient suppon in the record"') . 



The main thing that the Smith case illustrates, in our view, is that the continuing 

problems with the money-laundering guidelines. We recommend that the Commission 

make revision of those guidelines a matter of high priority. 

Suggested Amendment 

The first paragraph of application note I to § I B 1.2 is amended by adding at the 

end thereof the following: 

"The determination of the applicable offense guideline is not a determination made 

on the basis of the defendant's relevant conduct under§ lBl.3. Rather, that 

determination is made on the basis of the nature of the offense conduct set forth in 

the count of conviction." 

Changes made by recommended amendment (new language in italic): 

1. This section provides the basic rules for determining the guidelines 

applicable to the offense conduct under Chapter Two (Offense Conduct). As 

a general rule, the court is to use the guideline section from Chapter Two 

most applicable to the offense of conviction. The Statutory Index (Appendix 

A) provides a listing to assist in this determination. When a particular 

statute proscribes only a single type of criminal conduct, the offense of 

conviction and the conduct proscribed by the statute will coincide, and there 

will be only one offense guideline referenced. When a particular statute 

proscribes a variety of conduct that might constitute the subject of different 
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• offense guidelines, the court will detennine which guideline section applies 

based upon the nature of the offense conduct charged in the count of which 

the defendant was convicted. The determination of the applicable offense 

guideline is not a determination made on the basis of the defendant's 

relevant conduct under§ JBJ.3. Rather, that determination is made on the 

basis of the nature of the offense conduct set forth in the count of conviction. 

AMENDMENT 8(C) 

The Commission has asked for comment upon whether the enhancement in § 

• 2Fl.l(b)(4)(B) "'applies to falsely completing bankruptcy schedules and fonns." Several 

Circuits have held that the enhancement applies, 139 and two Circuits have held that the 

enhancement does not apply .140 One Circuit. in dictum, has indicated that the 

enhancement does not apply to filing false accounts in a state probate court, but the 

139The Commission identifies six Circuits: United States v. Saacks. 131 F.3d 540, 
54346 (5th Cir. 1997); United States v. Michalek, 54 F.3d 325, 330-33 (7th Cir. 1995); 
United States v. Lloyd, 947 F.2d 339 (8th Cir. 1991)~ United States v. Welch, 103 F.3d 
906. 907-08 (9th Cir. 1996); United States v. Messner, 107 F.3d 1448, 1457 (10th Cir. 
1997); United States v. Bellew, 35 F.3d 518 (11th Cir. 1994). 

The Sixth Circuit has also held that the enhancement applies. United States v. 
Guthrie. 144 F.3d 1006. 1010-11 (6th Cir. 1998). 

140United States v. Shadduck. 112 F.3d 523, 528-30 (1st Cir. 1997); United States 
• \·. Thaver. 1999 WL 1267728 (3d Cir. Dec.28.1999). 

102 



reasoning in that case indicates that the Circuit would also conclude that the enhancement 

does not apply to bankruptcy schedules and forms. 141 The Federal Public and Community 

Defenders recommend that the commentary to § 2F I. I be amended to state that the 

enhancement does not apply to falsely completing bankruptcy schedules and forms. Our 

suggested amendment is set forth at the end of our comments on Amendment 8(C). 

Background 

The enhancement of§ 2Fl.l(b)(4)(B) applies "if the offense involved . .. violation 

of any judicial or administrative order, injunction, decree, or process not addressed 

elsewhere in the guidelines .... " The Commission has not expressly stated the purpose of 

the enhancement, but we understand the purpose of the enhancement to be to impose 

greater punishment upon a person who continues fraudulent activities after a court or 

administrative tribunal has directed that those activities be discontinued. Many states have 

a means whereby the Attorney General or dissatisfied consumers, customers, or the like 

can seek to have a person cease and desist from deceptive, misleading, dishonest, or 

fraudulent practices. A person who has been ordered to discontinue such practices but 

who nonetheless continues to engage in them is more culpable, and deserves greater 

punishment. than a person whose practices have not previously been challenged and 

ordered discontinued. The application of the enhancement to violations of administrative 

orders as well as judicial orders. and the examples in application note 6, underscore this 

•~•united States v. Carrozzella. 105 F.3d 796. 799-802 (2d Cir. 1997). 
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• understanding of the purpose of the enhancement. 142 

• 

• 

Of the Circuits upholding application of the enhancement to falsely completed 

bankruptcy schedules and forms, one Circuit does so on the basis that there has been a 

violation of a "judicial order."143 The other Circuits upholding application rely upon the 

term "judicial .. . process. " 144 

The First Circuit rejected application of the enhancement because the language of 

the enhancement and commentary "plainly indicates that the enhancement was meant to 

apply to defendants who have demonstrated a heightened mens rea by violating a prior 

142The example in the second sentence of application note 6 refers to a party to 
"prior proceeding" and .. prior order or decree." The third sentence of that application 
note indicates that the enhancement applies to ••a defendant whose business was 
previously enjoined from selling a dangerous product, but who nonetheless engaged in 
fraudulent conduct to sell the product .... " 

The Background commentary also underscores our understanding, stating that "[a] 
defendant who has been subject to civil or administrative proceedings for the same or 
similar fraudulent conduct demonstrates aggravated criminal intent and is deserving of 
additional punishment for not conforming with the requirements of judicial process or 
orders issued by federal. state. or local administrative agencies. 

143United States v. Bellew. 35 F .3d 518. 520-21 (11th Cir. 1994) ("concealment of 
assets in a bankruptcy proceeding amounts to a violation of a 'judicial order' within the 
meaning of the guideline .. ) (concluding that the Bankruptcy Rules and Official Fonns 
constitute a judicial order). An interpretation that the Bankruptcy Rules and Official 
Forms constitute a judicial order seems strained. at best. 

'~See. e.g.. United States v. Guthrie. 144 F.3d 1006. 1010 (6th Cir. 1998) ( .. the 
term 'judicial process· as used in§ 2Fl.l(b)({4))(B) includes bankruptcy proceedings") . 
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'judicial or administrative order, decree, injunction or process. "'145 The Third Circuit, the 

most recent Circuit to address the issue, agreed with the First Circuit. 146 The Third Circuit 

addressed the argument that a bankruptcy proceeding constitutes a 'judicial ... process" 

by relying on a Second Circuit case that held the enhancement inapplicable to filing false 

accounts in a probate court. 147 The Second Circuit noted that the enhancement applies to a 

"violation" of judicial process, not to an "abuse" of judicial process: 

"Violation" strongly suggests the existence of a command or warning followed by 

disobedience. This analysis in turn suggests that the term "process" - the command 

or warning violated - is used, not in the sense of legal proceedings generally, but in 

the sense of a command or order to a specific party, such as a summons or 

execution issued in a particular action. . . . This narrower reading of Section 

2FI.l(b)([4])(B) is also consistent with the general practice- known as ejusdem 

generis - of construing general language in an enumeration of more specific things 

in a way that limits the general language to the same class of things enumerated. 148 

14sUnited States v. Shadduck, 112 F.3d 523,530 (1st Cir. 1997). The Seventh 
Circuit, in a case at about the same time as United States v. Michalek, 54 F.3d 325, 330-
33 (7th Cir. 1995), seems to agree. See United States v. Gunderson, 55 F.3d 1328, 1332-
33 (7th Cir. 1955) ( .. We agree" with defendant's argument that, based upon the 
commentary, § 2F I. I (b )( 4 ){B) ... is designed to apply when a defendant has had a 
previous warning."' Id. at 1333 (quoting defendant). 

1
•
6United States v. Thayer. 1999 WL 1267728 (3d Cir. Dec. 28, 1999). 

'''Id. 

'
48 Unitcd States v. Carrouella. I 05 F.3d 796. 800 (2d Cir. l 997). 
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• Recommendation 

We believe that the First, Second, and Third Circuits are correct in their 

interpretation of the enhancement. The decisions from the Circuits upholding use of the 

enhancement suggests that those Circuits believe bankruptcy fraud to be a particularly 

aggravated form of fraud deserving of greater punishment. 149 Whether bankruptcy fraud is 

deserving of greater punishment than other forms of fraud is a policy decision for the 

Commission to make, however - a decision, we believe, that the Commission has not yet 

made. Further, we do not believe that the case for punishing bankruptcy fraud more 

severely than other forms of fraud is very strong. 

The Circuits that apply the enhancement to bankruptcy fraud have justified treating 

• bankruptcy "fraud more severely than other forms of fraud by simply stating the purpose of 

bankruptcy and describing bankruptcy fraud, apparently assuming that the rationale for 

treating bankruptcy fraud more severely is self-evident. The Sixth Circuit, for example, 

has stated: 

• 

14qln United States v. Saacks, 131 F.3d 540, 543-44 (5th Cir. 1997), for example, 
the Court of Appeals observed that 

in neither § 2F I. I nor any other section of the Guidelines is there either a base 
offense level or an enhancement provision for bankruptcy fraud as such. 
Consequently, were we to stop with the general sentencing provisions for fraud, 
we would fail to make any distinction between the most pedestrian federal fraud 
offense and bankruptcy fraud with all of its implications of a scheme to dupe the 
bankruptcy court. the trustee. and the creditor or creditors of the debtor, i.e., the 
entire federal system of bankruptcy . 
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Bankruptcy fraud undermines the whole concept of allowing a debtor to obtain 

protection from creditors, pay debts in accord with the debtor's ability, and thereby 

obtain a fresh start. When a debtor frustrates those objectives by concealing the 

very property which is to be utilized to achieve that purpose, the debtor works a 

fraud on the entirety of the proceeding. By obtaining protection from creditors and, 

at the same time, denying them of their lawful and equitable due, a debtor violates 

the spirit as well as the purpose of bankruptcy. This artifice strongly supports 

increasing the perpetrator's sentence for committing fraud upon the very source of 

his financial refuge and salvation. 150 

That statement describes what occurs, but does not indicate how what occurs makes 

bankruptcy fraud deserving of greater punishment than other forms of fraud. A factor not 

mentioned by the Sixth Circuit, but sometimes mentioned, is that a bankruptcy fraud can 

involve a large number ofvictims. 151 

We do not find the rationale for treating bankruptcy fraud more severely to be self-

evident. The factors identified do not. in a meaningful way, distinguish bankruptcy fraud 

from other forms of fraud. A fraud always will betray faith, trust, or confidence. A person 

150United States v. Guthrie. l 44 F .3d 1006. l O l 0-11 (6th Cir. 1998). 

1S1See United States v. Saacks. 131 F.3d 540,544 (5th Cir. 1997) ("lfwe imagine, 
for example. some simple fraud with a federal nexus implicating one defrauder's attempt 
to defraud two individuals ... for a targeted amount of $70,000 ... our hypothetical 
defrauder would be sentenced under precisely the same offense level as Saacks, whose 
skulduggery directly affected the federal bankruptcy system and thus some seventy-five 
creditors. a bankruptcy trustee. and a bankruptcy judge"). 

• 

• 

• 



• seeking to get something from the Department of Veterans' Affairs who files false forms 

(seeking a greater payment than that to which the person is entitled, for example) has also 

committed fraud upon that person's source of financial assistance. That false filing also 

frustrates the public purpose behind the payment, by (potentially, at least) diverting funds 

that would otherwise be used to carry out the public purpose. That a large number of 

victims may be involved does not differentiate a bankruptcy fraud from any other large-

scale fraud. 

We see no reason to give especially-severe treatment to bankruptcy fraud. The 

guidelines already deal with bankruptcy fraud in an appropriate manner. The Commission 

has determined - correctly, we believe - that a fraud offense should be punished 

• principally on the basis of the economic hann caused to the direct victims. That approach 

can result in a defendant receiving greater punishment for filing false bankruptcy forms 

and schedules and thereby causing a loss of $205,000 than for committing perjury in a 

United States District Court proceeding in an attempt to win several million dollars in a 

• 

civil action. 152 

Suggested Amendment 

The Federal Public and Community Defenders therefore recommend that the 

1~:For the bankruptcy fraud. the defendant's offense level under§ 2Fl.l would be 
16 (base offense level of 6. plus 8 levels for the amount ofloss, plus 2 levels for either 
more-than-minimal planning or a scheme to defraud more than one victim). For the 
perjury. the defendant's offense level under§ 211.3 would be 12 (or 15 if the perjury 
resulted in a substantial interference with justice) . 
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following new paragraph be added at the end of application note 6: 

Subsection (b)(4)(B) does not apply on the basis of filing a false document 

of any kind with a federal, state, or local court. 

As amended, application note 6 would read as follows (new language in italic): 

6. Subsection (b )( 4 )(B) provides an adjustment for violation of any judicial or 

administrative order, injunction, decree, or process. If it is established that 

an entity the defendant controlled was a party to a prior proceeding, and the 

defendant had knowledge of the prior decree or order, this provision applies 

even if the defendant was not a specifically named party in that prior case. 

For example, a defendant whose business was previously enjoined from 

• 

selling a dangerous product, but who nonetheless engaged in fraudulent • 

conduct to sell the product. would be subject to this provision. This 

subsection does not apply to conduct addressed elsewhere in the guidelines; 

~. a violation of a condition of release (addressed in§ 211.7 (Offense 

Commined while on Release)) or a violation of probation (addressed in§ 

4A 1.1 (Criminal History Category)). 

Subsection (b)(.JJ(BJ does nor app(~· on the basis of filing a false document of 

any kind with a federal. stare. or local court. 
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AMENDMENT 8(0) 

The Commission has asked for comment upon "whether sentencing courts may consider 

post-conviction rehabilitation while in prison or on probation as a basis for downward 

departure at resentencing following an appeal." Seven Circuits have held that such 

postconviction rehabilitation is a basis for such a departure. 153 Only one Circuit has held 

that such postconviction rehabilitation is not a basis for such a departure. 154 The Federal 

Public and Community Defenders agree with the majority of Circuits. 

Since Koon v. United States, 155 all the Circuits that have considered the matter agree 

153The Commission identifies United States v. Core, 125 F.3d 74, 76-79 (2d Cir. 
1997) cert. denied_ U.S._, 118 S.Ct. 735 (1998); United States v. Sally, 116 F.3d 76, 
79-81 (3d Cir. 1997); United States v. Brock, 108 F .3d 31 ( 4th Cir. 1997) (involving 
postconviction rehabilitation) (ovemiling United States v. Van Dyke, 895 F.2d 984 (4th 
Cir. 1989), a decision written by the then-Chair of the Sentencing Commission, Judge 
William W. Wilkins, holding that postoffense rehabilitation was not a basis for departing) 
(per Wilkins, C.J.); United States v. Rudolph, 190 F.3d 720, 722-28 (6th Cir. 1999); 
United States v. Green, 152 F.3d 1202, 1206-08 (9th Cir. 1999); United States v. Rhodes, 
145 F.3d 1375, 1378-82 (D.C. Cir. 1998). 

The Tenth Circuit also has approved such a departure. United States v. Roberts, 
1999 WL 13073 (10th Cir. Jan. 14. 1999) (unpub.) (relying on United States v. Whitaker, 
152 F.3d 1238 (10th Cir. 1998), a postoffense rehabilitation case that held that "Koon 
allows exceptional efforts at drug rehabilitation to be considered as a basis for a 
downward departure from the applicable guideline sentence because these efforts were 
not expressly forbidden as a basis for departure by the Sentencing Commission"). 

,s-aunited States v. Sims. 174 F.3d 911 (8th Cir. 1999). 

IH518 U.S. 81. 116 S.Ct. 2935 (1996) . 




