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child to engage in prohibited sexual conduct. The proposed enhancement of§ 

2G2.2(b )(2)(C), which would require a seven-level increase for any distribution of child 

pornography to a child with the intent to induce, entice, or persuade that child to engage 

in prohibited sexual conduct, will adequately punish those individuals who distribute 

child pornography with prurient intent to children. • 

AMENDMENT4 

Amendment 4 contains two options for responding to the Methamphetamine 

Trafficking Penalty Enhancement Act of 1998.28 That Act reduced the quantity of actual 

methamphetamine and methamphetamine mixture that triggers both the five- and ten-year 

mandatory minimum prison terms. The Federal Public and Community Defenders 

support option 1. 

Background 

Shortly after Congress established a guideline-based sentencing system in the 

Sentencing Reform Act of 1984, and even before the Commission had drafted the initial 

set of guidelines, Congress enacted five- and ten-year mandatory-minimum penalties for 

drug-trafficking offenses.29 These penalties applied to certain drugs, such as cocaine, 

28Pub. L. No. 105-277, div. E, § 2, 112 Stat. 2681-759. 

29 Anti-Drug Abuse Act of I 986, Pub. L. No. 99-570, § I 002, 100 Stat. 3207-2 . 
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heroin, and marijuana, and were based on the quantity of"a mixture _or substance 

containing a detectable amount" of the drug. Thus, the mandatory-minimum penalties 

enacted by Congress were determined by congressional evaluation of two factors, the 

nature of the drug (it takes 500 grams of cocaine to qualify for a five-year mandatory 

minimum but only I 00 grams of heroin) and the quantity of the mixture { one grams of 

LSD qualifies for a five-year mandatory minimum, and 10 grams qualifies for a ten-year -

mandatory minimum). 

Congress did not require that the Commission adopt the congressional evaluation 

of either the relative severity of the drugs or the amount of punishment to be assigned to a 

given amount of a drug. The Commission was not prevented from introducing another 

factor- purity of the drug (a factor that the Parole Commission had used, and continues 

to use, when deciding release dates for persons convicted of drug offenses).3_0 The 

Commission, however, when constructing the drug quantity table, decided to use the 

congressional factors and the congressional evaluations of relative severity and quantity.31 

The Commission set at offense level 26 the quantity of a mixture containing a 

given drug that was subject to a five-year mandatory minimum. Thus, for example, the 

drug quantity table assigns offense level 26 to an offense involving 500 grams of a 

30See 28 C.F.R. § 2.20. 

31 See U.S.S.G. § 2D1.1, comment. (backg'd). See generally Ronnie M. Scotkin, 
The Development of the Federal Sentencing Guideline for Drug Trafficking Offenses, 26 
Crim. L. Bull. 50 ( 1990) . 
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mixture containing cocaine. For a criminal history category I offender, that results in a 

guideline range of 63-78 months. The Commission set at offense level 32 the quantity of 

a mixture containing a given drug that was subject to a ten-year mandatory minimum. 

The drug quantity table, therefore, assigns offense level 32 to an offense involving 10 

grams of LSD. For a criminal history category I defendant, that results in a guideline 

range of 121-151 months. Using the starting points of offense levels 26 and 32, and the 

quantities assigned to those levels, the Commission expanded the table upwards and 

downwards to provide for offenses that involved greater or lesser quantities of the drug. 32 

The Commission, as noted above, could have taken a different approach. The 

Commission could have developed an empirically-based guideline. After gathering data 

• 

and information from a wide variety of sources, the Commission - free from the emotions • 

and passions of the political arena - could have independently determined the appropriate 

factors to us to determine the severity of a drug-trafficking offense. 

The statutory penalty structure for methamphetamine, enacted in 1988 - unlike 

the statutory penalty for all other drugs except PCP - distinguishes between 

32For drugs for which Congress did not enact a mandatory minimum, the 
Commission set offense levels using the congressional factor of the weight of a mixture 
or substance containing that drug. The Commission assigned offenses levels to some 
such drugs by their relationship to drugs for which there was a mandatory minimum. 
Schedule I and II hallucinogens were treated like LSD, for example. For a drug not dealt 
with in that manner, the Commission considered the nature of the other substances in the 
drug's category, the drug's potential for abuse, and the statutory maximum. See id. at 54-
55. 
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methamphetamine and methamphetamine mixtures.33 For methamphetamine, only the 

quantity of pure methamphetamine is used to determine if the mandatory minimum 

applies; with the latter, the quantity of the mixture containing the methamphetamine is 

used. 34 The following chart shows the mandatory-minimum quantities as originally 

established in 1988.35 

33Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 6470(g),102 Stat. 4378. 
See 21 U.S.C. § 84l(B)(l)(a)(iv), (b)(iv) (PCP penalties) . 

34For example, assume that a mixture weighing 100 grams contains 
methamphetamine of 25% purity. For purposes of determining if a mandatory minimum _ 
applies, the court would use I 00 grams of a methamphetamine mixture and 25 grams of 
methamphetamine. 

In 1990, Congress became concerned about "ice," a crystalline form of 
methamphetamine that typically was 80-90% pure and could be smoked. The Crime 
Control Act -of 1990, Pub. L. No. 101-647, § 2701, 104 Stat. 4912, directed the 
Commission to increase punishment for offenses involving ice. The Commission 
responded by treating ice as pure methamphetamine, even though ice is not pure 
methamphetamine. U.S.S.G. App. C, amend. 370. 

35Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 6470(g),102 Stat. 4378. 
The chart shows the ten-year quantity for a methamphetamine mixture as one kilogram, 
even though the Anti-Drug Abuse Act of 1988, by mistake, sets 100 grams as the ten-year 
quantity. The Crime Control Act of 1990, Pub. L. No. 101-647, § 1202, 104 Stat. 483, 
corrected the mistake by changing 100 grams to one kilogram. (The caption of§ 1202 of 
the Crime Control Act of 1990 is "Correction of an Error Relating to the Quantity of 
Methamphetamine Necessary to Trigger a Mandatory Minimum Penalty.") 
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Methamphetamine Quantities Originally Triggering Mandatory Minimum 

Actual Methamphetamine 

Methamphetamine Mixture 

5-year Mandatory 

10 grams 

100 grams 

10-year Mandatory 

100 grams 

1 kilogram 

Congress revised the methamphetamine penalties in the Methamphetamine Trafficking 

Penalty Enhancement Act of 1998 by reducing the quantity that triggers the mandatory 

minimums. 36 This chart shows the mandatory-minimum quantities after the change made 

by that Act: 

Methamphetamine Quantities Now Triggering Mandatory Minimum 

Actual Methamphetamine 

Methamphetamine Mixture 

5-year Mandatory 

5 grams 

50 grams 

10-year Mandatory 

50 grams 

500 grams 

For purposes of the drug quantity table, the Commission has distinguished between 

"methamphetamine" and "methamphetamine (actual)." The term "methamphetamine" 

does not have the statutory meaning of pure methamphetamine but means a mixture or 

substance containing methamphetamine. The term "methamphetamine (actual)" means 

36Pub. L. No. 105-277, div. E, § 2, 112 Stat. 2681-759. 
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pure methamphetamine. For example, a 100 gram mixture of 20% pure 

methamphetamine constitutes, for guideline purposes, 100 grams of methamphetamine 

and 20 grams ofmethamphetamine (actual).37 As noted above, the Commission places at 

level 26 the minimum quantity necessary to trigger a five-year mandatory minimum and 

at level 32 the minimum quantity necessary to trigger a ten-year mandatory minimum: 

This chart shows how the guidelines presently treat methamphetamine quantity: 

Guideline Quantities for Offense Levels Corresponding to Mandatory Minimums 

Actual Methamphetamine 

Methamphetamine Mixture 

Level26 

10 grams 

50 grams 

Level 32 

100 grams 

500 grams 

The guidelines, therefore, already use statutory quantities for mixture containing 

methamphetamine. The guidelines, however, do not use the statutory quantities for pure 

methamphetamine. 

37Because the statutory terms and the guideline terms differ, there can be confusion 
unless the context in which the term is used is specified. For example, 25 grams of 
"·methamphetamine" means, for statutory purposes, 25 grams of pure methamphetamine 
and means, for guideline purposes, 25 grams of a mixture containing methamphetamine . 



Our Recommendations 

The Options 

Amendment 4 has two options. Option I would amend the drug quantity table to 

conform the actual methamphetamine quantity to the levels set by the Methamphetamine 

Trafficking Penalty Enhancement Act of 1998. Option 2 would significantly alter the 

treatment of methamphetamine by requiring that the quantity for all methamphetamine 

offenses be based upon actual methamphetamine. For cases in which the purity is 

unknown or undeterminable, option 2 would presume a standard purity that would be set 

forth in the commentary.38 

Option I brings the guidelines into harmony with the statutory provisions and is 

• 

the simplest way to comply with the congressional mandate. Option 2 would abandon the • 

congressional distinction between pure methamphetamine and methamphetamine 

mixtures. If adopted, option 2 will produce situations in which the guideline sentence 

will be trumped by the mandatory minimum. 39 In addition, option 2 requires the 

Commission to formulate a presumptive purity for cases in which the purity is unknown 

38Option 2 would continue to treat ice as if I 00% pure methamphetamine. 

39F or example, the defendant is accountable for a 50 gram mixture containing 
methamphetamine at a 5% purity. Under-option 2, the quantity used is 2.5 grams (5% of 
50), which yields an offense level of 20. Assuming that there are no adjustments and the 
defendant is in criminal history category I, the applicable guideline range would be 33-41 
months. Under 21 U.S.C. § 84l(b)(l)(B)(viii), however, the mandatory minimum is 60 
months because 50 grams of a methamphetamine mixture is involved. • 



• or cannot be determined - no easy task. Should there be a single national standard, 

representing the average purity of all methamphetamine seized throughout the country? 

Should there be a standard by judicial circuit, by judicial district, by region of the country, 

or by state, representing the average purity of all methamphetamine seized within that 

area? Any of those approaches will under-punish defendants in areas where the purity is 

highest and over-punish defendants in areas where purity is lowest. In computing the 

average, how far back should the Commission ( or court) look - 6 months, one year, three 

years, or more? Should the standard be to presume that the purity is the same as the 

purity of any mixture for which the purity is known and for which the defendant is 

accountable and look only to another standard if the purity is unknown for the entire 

• quantity for which the defendant is accountable? 

• 

We believe that the Commission should adopt option 1. However, we also believe 

that the Commission ought to undertake a comprehensive reexamination of the drug 

quantity table and reconsider whether the drug quantity table should be tied to the 

congressionally-determined quantities that trigger mandatory minimums. 

Issue for Comment 

It is difficult to comment about the need to change the drug equivalency table in § 

2D 1.11 with respect to phenylacetone/P2P possessed for manufacturing 

methamphetamine. Nothing in the Guidelines Manual explains how the present ratio was 

set and how the ratio for phenylacetone/P2P possessed for manufacturing 
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methamphetamine should relate to the ratios for actual methamphetamine and 

methamphetamine mixture.40 The same is true with respect to the chemicals listed in the 

chemical equivalency table of§ 2D 1.11. We do not see a need at this time to recalculate 

the equivalencies for phenylacetone/P2P possessed for manufacturing methamphetamine 

in the drug equivalency table of§ 2D 1.1 or to change the chemical quantity table of§ 

2D 1.11 for chemicals listed in that table that are used to manufacture methamphetamine. 

AMENDMENTS 

Amendment 5 presents two options for implementing the Identity Theft and 

Assumption Deterrence Act of 199841 and several issues for comment. 

Background 

The Identity Theft and Assumption Deterrence Act of 1998 amended 18 U.S.C. § 

1028 (fraud and related activity in connection with identification documents and 

information). Section I 028(a)(7) makes it an offense knowingly to transfer or use, 

without authorization, another person's "means of identification," with intent to commit, 

40 At present, one gram of actual methamphetamine is equivalent to 10 kilograms of 
marijuana, one gram of methamphetamine mixture is equivalent to 2 kilograms of 
marijuana, and one gram of phenylacetone/P2P (when possessed for manufacturing 
methamphetamine) is equivalent to 416 grams of marijuana. If option 1 is adopted, the 
actual methamphetamine equivalency for one gram becomes 20 kilograms of marijuana. 

41 Pub. L. No. 105-318. 112 Stat. 3007. 
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• or to aid the commission of, a federal offense or a state felony.42 A "means of 

identification" is defined in section 1028(d)(3) to be, in essence, personal data about an 

individual.43 Thus, it is an offense for A to use B's personal data (such as name, social 

security number, and date of birth) to obtain a credit card in B's name with the intention 

of using that credit card to make purchases that A will not pay for. By providing B's 

personal data to the credit card issuer A has used, without authorization, a "means of 

identification. "44 

The Act directs the Commission to "review and amend" the guidelines "to provide 

an appropriate penalty for each offense under" 18 U.S.C. § 1028.45 The Act also directs 

the Commission, in carrying out this task, to consider seven specific factors, as well as 

• "any other factor that the United States Sentencing Commission considers to be 

appropriate. "46 

• •· .. 

42Enacted by id. at § 3. 

43"[T]he term 'means of identification' means any name or number that may be 
used, alone or in conjunction with any other information, to identify a specific individual . 
. . . " 18 U.S.C. § I 028( d)(3 ). The definition lists as examples a name, social security 
number, date of birth, fingerprint, and an electronic serial number or other number or 
signal identifying a specific telecommunications instrument or account. Id. 

44The credit card is a means of identification under 18 U.S.C. § 1028(d)(3) because 
it contains infonnation (name and account number) that can be used, in conjunction with 
other infonnation, to identify a specific individual. 

45ldentity Theft and Assumption Deterrence Act of 1998, Pub. L. No. I 05-318, § 
4(a), 112 Stat. 3007. 

46Jd . 
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The offense guideline applicable to violations of section 1028 is § 2F 1.1, the fraud 

guideline, which has a base offense level of 6. Of the seven separate enhancements in the 

fraud guideline, the ones that would seem to be applicable to nearly all identity-theft 

offenses are the enhancements for loss ( from one to 18 levels), for more-than-minimal 

planning or defrauding more than one victim (two levels), and for use of sophisticated 

means (two levels with a floor oflevel 12). 

The Options 

Option 1 

Option 1 would add a new enhancement to the fraud guideline. The enhancement 

- two levels with a floor of levels 10-13 (the level to be decided) - would apply in two 

• 

circumstances. The first circumstance is that the offense involved use of "identifying • 

information" of an "individual victim" to make an "unauthorized identification means" of 

that victim. The option defines "identifying information" to be "means of identification" 

as that term is used in section 1028 - i.e., personal data about another person. The option 

defines "unauthorized identification means" to be "any identifying information that has 

been obtained or made from any other identifying information without the authorization 

of the individual victim whose identifying information appears on, or as part of, that 

unauthorized identification means."47 This enhancement would apply to A in the above 

47There may be a problem with the definition as presently drafted. The definition 
seems to contemplate that the unauthorized identification means is something tangible 
(the information must appear .. on. or as part of," something), but nothing tangible is 
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• example because A, without authorization, used B's personal data to get an unauthorized 

identification means (the credit card). 

The second circumstance in which the enhancement applies is if the offense 

involved possession of five (number to be decided) or more "unauthorized identification 

means." This enhancement would apply to A in the above example-if A had obtained five 

credit cards by using the personal data of other persons without authorization. 

Option 2 also would add commentary indicating that "an upward departure may be 

warranted if the offense level does not adequately address the seriousness of the offense." 

The new commentary sets forth two examples. One is that the individual victim is 

wrongly arrested or denied a job because of the defendant's offense, and the other is that 

• the defendant made numerous unauthorized identification means of a single individual 

victim, to the extent that the defendant "essentially assum[ed] and liv[ed] under that 

• 

victim's identity." 

Option 2 

Option 2 would add two new enhancements to the fraud guideline. The first new 

enhancement - two levels with a floor of 10 or 12 (to be decided) - applies if the offense 

involved (A) hann to an individual's reputation or credit standing, inconvenience related 

mentioned in the definition. We think the intended definition probably is something like 
"'a tangible item that contains any identifying information that has been obtained or made 
from any other identifying information without the authorization of the individual victim 
whose identifying information appears on, or as part of, that unauthorized identification 
means.'· 
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to the correction of records or restoration of an individual's reputation or credit standing, 

or similar difficulties; and (B) the harm, inconvenience, or difficulties were "more than 

minimal." The proposed new commentary does not define "more than minimal" but does 

state that "neither an individual's speculation about potential harm to his or her reputation 

or credit standing nor a single, negative credit entry that was corrected in a short time 

would qualify for the 2-level adjustment under this subsection, but a showing of multiple, 

negative credit entries or a poor credit rating would." 

The other new enhancement - two levels - applies if the offense involves the 

production or transfer of six or more "identification documents," "false identification 

documents," or "means of identification." That enhancement does not apply, however, if 

the offense level is enhanced for loss. The option does not define "identification 

document" and "means of identification," but those terms are defined in section 1028. 

We assume that the statutory definition would apply .48 An "identification document'' is a 

document issued by a government that is of a type commonly accepted for the purpose of 

identifying an individual - a driver's license, for example.49 

The new commentary does not define the term "false identification document" and 

neither does section 1028. The Jack of a definition in the new commentary renders the 

48If the Commission were to adopt this option, we suggest that commentary be 
added either specifically adopting the statutory definition or providing a different 
definition for use with the fraud guideline. 

49 18 U.S.C. § I 028(d)(2). 
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