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At the outset we point out that we prefer Option 2, which is
broader in scope than Option 1 and deals with “device-making .
equipment.” That is, our concerns discussed above extend to
access devices and device-making equipment, as well as to cloned
phones and cloning equipment. While both options published for
comment partially address our first two concerns, neither
addresses the full range of equipment offenses to which it should
apply. Each includes only the use or possession of the equipment
in question. By contrast, the statutory provision relevant to
cloning equipment covers use, production, trafficking, having
custody or control, and possession of such equipment, 18 U.S.C.

§ 1029(a) (9): the statutory provision relating to device-making
equipment covers all but the first of these forms of conduct,

18 U.S.C. § 1029(a) (4). Since an offense may involve production
that is interrupted before any equipment is actually possessed or
may involve trafficking over the internet where the offender is
purely an intermediary who does not use or possess the equipment,
we recommend that the full range of offenses be added, including
production and trafficking.

As to our second concern, while both options address the
harm caused by the distribution of cloned phones, these options
provide only a flat increase, such as two levels, that would
treat all distribution offenses alike. An offender who
distributed 250 cloned phones would receive the same sentence as
one who distributed only five, despite the fact that the first .
would have caused a much greater level of potential loss. The
Commission has asked whether a minimum dollar amount should apply
in this context. We believe it should and recommend that a
minimum dollar amount that reflects the average loss associated
with a cloned phone be assigned to each phone involved in an
offense and to each electronic serial number/mobile
identification number pair. If the Commission adopts the broader
formulation in Option 2, a variety of access devices and
counterfeit access devices should carry a minimum dollar amount,
but not necessarily the same amount for all devices since average
loss may vary depending upon the device.

The third concern we mentioned above is that in the case of
a defendant convicted of a cloning or access device offense, the
guidelines should provide an enhancement for the use of a cloned
phone or access device to facilitate another offense. A person
who uses a cloned phone or counterfeit access device to
facilitate drug trafficking commits a more serious violation than
one who uses a cloned phone simply to obtain free cellular
service, other things being equal. We believe such an
enhancement would be most appropriate in the fraud guideline.
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AMENDMENT 7 — OFFENSES RELATING TO FIREARMS

The Commission has proposed several amendments regarding
firearms offenses in order to address amendments to the firearms
use statute, 18 U.S.C. § 924(c). Among other things, the
statutory amendments transformed mandatory fixed sentences into
mandatory minimum sentences carrying a maximum of life
imprisonment. Pub. L. No. 105-386. Part A of the firearms
guideline amendments redefines the term “brandished” in the
application instructions of the guidelines, § 1Bl.1l, Application
Note 1l(c), generally to conform with the statutory definition.
Part B amends guideline § 2K2.4 to provide that the guideline
sentence is the minimum term required by statute and to encourage
upward departure for various factors. Part C provides an
instruction not to apply a weapon enhancement to an underlying
offense, including any relevant conduct for which the defendant
is accountable. Part D excludes violations of 18 U.S.C. § 924 (c)
from the career offender guideline for purposes of the instant
offense of conviction. Part E contains technical amendments.

Our concerns are with Part D, which addresses the career
offender issue. Under §§ 4Bl.1 and 4Bl1.2 a defendant is a career
offender if he was at least 18 years old at the time of the
instant offense of conviction, such offense was a crime of
violence or controlled substance trafficking offense, and the
defendant has at least two prior felony convictions for such
offenses. By statute, the Commission is required to assure that
the guidelines specify a sentence at or near the maximum term
authorized for such offenders. 28 U.S.C. § 994(h). Part D would
amend the career offender definition, § 4Bl.2, to exclude a
violation of section 924 (c) as an instant offense for purposes of
the career offender guideline. Specifically, the amendment
provides that if the instant offense of conviction is a
conviction under section 924 (c) or if it includes convictions of
both an underlying offense and section 924 (c), the career
offender guideline would not apply to the count under
section 924 (c). Convictions under section 924 (c), however, would
count as prior offenses for career offender purposes.

We object to the proposed exclusion of section 924 (c)
violations from the career offender guideline. First, we see no
principle by which the offense can be excluded for purposes of
the instant offense of conviction if it is included as a prior
offense. The statutory directive speaks in terms of a “crime of
violence” for both the instant offense and prior offenses and
makes no distinction in the treatment of these two categories.
Violations of section 924 (c) have been included as instant
offenses for career offender purposes in the past. See § 4Bl.2,
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Application Note 1. The amendment of section 924 (c) does nothing

to reduce the likelihood that a violation of this provision
constitutes a crime of violence for purposes of the statutory .
directive pertaining to career offenders.

The driving force behind the proposed exclusion of a
violation of this provision as an instant offense under the
career offender guideline may be the fact that section 924 (c) was
amended to create a statutory maximum term of life imprisonment,
instead of the fixed mandatory terms that existed in the past.
However, the fact that this provision creates a significant
sentencing enhancement under the career offender guideline is not
a basis to exclude it as an instant offense. 1In United States v.
LaBonte, 520 U.S. 751 (1997), the Supreme Court struck down the
Commission’s decision not to use an enhanced statutory maximum
penalty for repeat drug offenders sentenced under the career
offender guideline as inconsistent with the statutory directive
on the subject. Likewise, excluding a section 924 (c) offense as
an instant offense from the career offender guideline, while
including it as a prior offense, has the same effect as simply
choosing to ignore the maximum penalty available and is
inconsistent with the statutory directive.

Nor do we think the Commission could solve this problem by
excluding section 924 (c) offenses entirely from the career
offender guideline, both as prior and instant offenses, given the
statutory directive. Section 924 (c) prohibits a crime of .
violence to which the statutory directive on career offenders
necessarily applies. To convict a defendant of an offense under
this provision, the government must show that during and in
relation to a crime of violence or drug trafficking crime that
may be prosecuted in federal court, a person used or carried a
firearm, or possessed a firearm in furtherance of such a crime.
The term “crime of violence,” while not defined in the career
offender statute, is defined in section 924 (c) to mean a felony
offense that:

(A) has as an element the use, attempted use, or
threatened use of physical force against the person or
property of another, or

(B) that by its nature, involves a substantial risk
that physical force against the person or property of
another may be used in the course of committing the
offense.

A similar definition of “crime of violence” applies generally to
title 18, United States Code, 18 U.S.C. § 16. Using or carrying
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a firearm to commit a crime of violence as defined or a drug
trafficking crime, or possessing it in furtherance of such a
crime, would certainly meet the second prong of the above
definition because of the substantial risk the presence of a
firearm creates. Moreover, a violation of section 824 (c)
establishes the commission of an underlying offense that is a
drug-trafficking crime or crime of violence, which also generally
qualifies as a predicate for career offender purposes.

It is noteworthy that the statute requiring mandatory life
imprisonment for a “three-strikes” convicted felon specifies that
firearms possession in violation of section 924 (c) and “firearms
use” qualify as a “serious violent felony.” 18 U.S.C.

§ 3559 (c) (2) (F). It would be anomalous for this conduct to count
as a serious violent felony for purposes of a statute mandating
life imprisonment for repeat offenders but for it not to count as
a predicate offense for purposes of the guidelines provision on
career offenders.

Treating a violation of section 924 (c) as a career offender
predicate (both as a prior and current offense) also makes sense
when viewed in light of the statutory changes to this section.
When Congress amended the statute, it substantially increased the
maximum penalty available for this offense to life imprisonment.
Thus, Congress signaled that a life sentence was appropriate for
some violators of section 924(c). A career offender is just such
a violator because he or she has shown a propensity for
committing violent or drug trafficking offenses twice in the past
and a willingness to engage in this type of criminal activity
again-this time with the aid of a firearm. Of course, a career
offender does not have to receive a life sentence, given the
applicable range of 30 years to life and the possibility of a
reduction of three levels for acceptance of responsibility.
Moreover, there is also a possibility of downward departure for
appropriate cases. Thus, we believe that treating a section
924 (c) offense as a predicate for the career offender guideline
strikes the right balance from the standpoint of punishment,
deterrence, and protection of the public on the one hand and
fairness on the other.

The Commission has asked how to craft an amendment that
would count a violation of section 924 (c) as an instant offense
under the career offender guideline. The starting point is that
the Commission must follow all the relevant statutory directives
and sentencing requirements of applicable statutes.

Section 924 (c) requires that, notwithstanding any other provision
of law, “no term of imprisonment imposed on a person under this
subsection shall run concurrently with any other term of
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imprisonment imposed on the person, including any term of
imprisonment imposed for the crime of violence or drug
trafficking crime during which the firearm was used, carried, or
possessed.” 18 U.S.C. § 924(c) (1) (D) (ii). The career offender
statute requires that the guidelines specify a sentence “at or
near the maximum term authorized” for qualifying defendants. 1In
LaBonte the Supreme Court construed the phrase “maximum term
authorized” as “requiring the ‘highest’ or ‘greatest’ sentence
allowed by statute.” 520 U.S. at 758. 'The Court also stated
that the phrase “refers to applicable statutes that would affect
the district court’s calculation of the prison term.” Id.,

fri. 4.

We believe the above requirements are satisfied as long as a
career offender convicted of a section 924 (c) offense has his or
her sentence determined on the basis of the statutory maximum for
section 924 (c), which is life imprisonment, and as long as the
sentence for the section 924 (c) offense runs consecutively to the
sentence for any other count. We find nothing in section 924 (c)
that requires the term of imprisonment determined under the
career offender statute to apply entirely to the count of
conviction under section 924(c). Thus, the Commission would be
free to assign part of the career offender sentence to the
underlying offense of conviction and part to section 924(c), but
the underlying offense should carry the guideline sentence that
would apply in the absence of a career offender sentence and both
parts of the sentence should meet applicable mandatory minimum
requirements.

AMENDMENT 8 - CIRCUIT CONFLICTS

(B) Drug Offenses Occurring Near Protected
Locations—-Appendix A

Part B concerns a circuit split regarding whether enhanced
penalties under guideline § 2Dl1.2 (Drug Offenses Occurring Near
Protected Locations or Involving Underage or Pregnant
Individuals) apply only when a defendant is convicted of an
offense referenced to this guideline or whether these enhanced
penalties apply on the basis of the defendant’s relevant conduct.
We recommend that the Commission amend the statutory index,
Appendix A, to clearly establish that the Appendix controls the
selection of the applicable guideline for the offense of
conviction and that the sentencing court is not free to choose a
guideline other than one listed. 1In so doing, the Commission
would clarify that the enhanced penalties in guideline § 2D1.2
for drug offenses near protected locations or involving underage
or pregnant individuals apply only when the defendant is

[26)




9

convicted of an offense referenced to that guideline. Such an
amendment of the statutory index would also have the effect of
preventing the courts in other contexts from choosing a guideline
not listed for the offense of conviction because the court
believes that the case is atypical or outside the heartland. See
United States v. Smith, 186 F.3d 290 (3d Cir. 1999). Any such
allegations should be raised in a motion to depart from the
guideline range determined using the referenced offense
guideline, not in the initial selection of the guideline.
Clarifying the operation of the statutory index in this manner
will assure that the current sentencing system remains one built
on both the offense of conviction and real-offense sentencing
concepts.

We recommend that the first paragraph of the Introduction to
Appendix A be amended as follows:

This 1ndex spec1f1es the guideline section or
sectlons a pllcable to the statute of

If more than one guideline section is

referehced for the partlcular statute, use the

This amendment makes clear that courts must apply the offense
guideline referenced for the statute of conviction listed in the
Statutory Index (or, if more than one offense guideline is
referenced, the most applicable of the referenced offense
guidelines) unless the case falls within the limited
"stipulation" exception set forth in § 1Bl.2(a). The Commission
may also want to make conforming amendments to the commentary to
guideline § 1B1.2, and we would recommend amending the first
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paragraph of Application Note 1 following that section in
accordance with the following: .

1. This section provides the basic rules for
determining the guidelines applicable to the offense
conduct under Chapter Two (Offense Conduct). As a
general rule, the court 3 16t use the guideline
section from Chapter Two most applicable to the offense
of conviction—% : he Statutory Index
(Appendix A) prov;des a listing

............

proébrlbes‘oniyna‘51nglé type of criminal conduct, the

offense—of—convictiomrand—the—comduct—proscribed—by—the
statntt—w:i&—cc:nc:dc——and—tqere w1ll be.only one

e t determlne whlc ! ‘ guldellne
sectiong applies based upon the nature of the offense
conduct charged in the count of which the defendant was
convicted.

(C) Bankruptcy Fraud

Part (C) concerns the fraud guideline enhancement for
“violation of any judicial or administrative order, injunction,
decree or process” and seeks comment on whether the enhancement
should apply in bankruptcy fraud cases. We support a two-level
sentencing enhancement in § 2F1.1 of the guidelines for
fraudulent conduct that involves falsely completing bankruptcy
schedules or forms or otherwise misusing bankruptcy or other
judicial proceedings. In a host of different contexts, federal
sentencing policy recognizes the additional harm and seriousness
of otherwise criminal conduct that misuses or disrupts government
functions generally and judicial processes specifically. Whether
relating to obstruction of justice directly (see, § 3Cl.1, which
provides a two-level enhancement for obstructing justice during
the investigation, prosecution, or sentencing of an offense), or
indirectly in contexts such as stalking.(see, § 2A6.2, which
provides a two-level enhancement for violating a court order in
the course of a stalking offense) or theft (see, § 2Bl1.3, which
provides a minimum offense level for mail theft, because “[t]heft
of undelivered mail interferes with a governmental function”),
the sentencing guidelines provide appropriate sentencing
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