














U.S. Department of Justice
Immigration and Naturalization Service
Claude Amold, Special Agent

2035 N. Central Avenue

Phoenix, Arizona 85004

Special Agent Amnold is concerned that if sentencing guidelines are reduced for some aggravated
felons, the ability to incapacitate violent, career criminal aliens, who return to the United States
for no other reason than to commit more crime, will be negated.

Special Agent Amold writes to describe the violent gang problem in Phoenix, Arizona. He states
‘that of the 6527 active gang members listed in the Phoenix Police Department’s gang database,
1206 of these are members of the Wetback Power gang; the street gang consists of 19 separate
sets which operate as independent gangs. Wetback Power gangs are involved in traditional gang
crimes such as homicides, drive-by shootings, aggravated assaults, home invasions, armed
robberies, gang threat and intimidation, theft, auto theft, burglary, firearms offenses and narcotics
offenses.

Special Agent Arnold states that once these gang members are convicted of crimes, they
routinely “patch over” to Border Brothers prison gang. According to correction officials, the
Border Brothers prison gang is the fastest growing Security Threat Group in Arizona. The
Border Brothers prison gang consists of 245 validated members who are currently incarcerated
and 171 inactive members who have been released and deported as aggravated felons. Most of
these Border Brothers return to the United States to perpetrate more crime.

U.S. Department of Justice
Immigration and Naturalization Service
Karen Smith, Deportation Clerk

4620 Overland Road, Suite 8

Boise, ID 83705

Ms. Smith writes to voice her concern about the proposed amendment. She suggests that the
Commission reconsider Amendment 18 and keep the sentencing guidelines as they are.

Probation Officers Advisory Group
Ellen S. Moore, Chairman

U.S. Probation Office’

P.O. Box 1736

Macon, GA 31202

POAG concurs that the term “aggravated felony” is broadly defined and that some aggravated
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felonies are “less serious,” but POAG nonetheless has reservations about the proposed remedy.
POAG articulates 3 concemns with the tiered approach based on time served. -

1. Ascertaining reliable information pertaining to the time the defendant actually served is
believed to be impractical and, in some cases, impossible. POAG is of the opinion that probation
officers already perform an admirable job ferreting available information within a reasonable
period of time.

2. Using the time served methodology would be contrary to the philosophical underpinnings of
chapter four. '

3. Even if it were practical or possible to determine time served, it may not be the most fair
measure of severity. There is great inconsistency in charging and plea practices among
jurisdictions and differences in time served in parole and non-parole systems. In addition, there
is no clear way to deal with alternative sentencing, early releases as a result of prison
overcrowding, time served for revocation of probation, and premature releases to detainees.

POAG recommends looking into predicating the enhancement of the type of aggravated felony
involved, an approach that is alluded to in Option 1. POAG opposes relying on departures as an
approach because it will invite an unacceptable degree of disparity.

POAG generally favors consistency and recommends that the enhancement should follow the
same counting rules at §4A1.2. POAG also recommends that there be a “shelf-life,” even for
aggravated felonies in Chapter Two.

Walter L. Connery, Esq.
39 Harbor Circle
Centerport, New York 11721

Mr. Connery states that he is the original author of the Aggravated Felon Removal Act, which
was enacted by Congress as part of the Omnibus Crime Control Act in November 1988. Mr.
Connery strongly agrees with the concept that the current uniformly applied 16-level
enhancement is inappropriate.

Mr. Connery states that the term “Aggravated Felon” was designed by him to only apply to non-
citizens convicted of murder, robbery, rape, kidnaping and felony sale of narcotics. The U.S.
Sentencing Commission appropriately set a 16-level enhancement for these types of cases.
Unfortunately, over the last 12 years, Congress has substantively expanded the original narrow
definition of what should constitute an Aggravated Felony.

Mr. Connery supports Option 1 and suggests the addition of rape and robbery to the listing.
Also, Mr. Connery states that kidnaping does not occur so often that it could be deleted.
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Judge Royal Furgeson
United States District Court
Western District of Texas
200 East Wall, Suite 301
Midland, Texas 79701

Judge Furgeson strongly supports the proposed amendment to §2L1.2. He states that the
amendment will achieve a more proportionate punishment than the present guideline provision in
connection with unlawful re-entry cases involving a prior aggravated felony conviction. Judge
Furgeson also believes that aggravated felonies committed beyond a certain number of years
prior to the instant offense should not count.

Judge Deborah A. Batts
United States District Court
Southern District of New York
New York, NY 10007

. Judge Batts submitted suggestions for changing several levels in the proposed guideline:
Under Option 1, §2L1.2(b)(1)(A)(i1), she suggests an increase of 10 levels.

Under Option 1, §2L1.2(b)(1)(A)(iii), she suggests an increase of 6 levels.

Under Option 1, §2L1.2(b)(1)(A)(iv), she suggests an increase of 4 levels.

Under Option 1, §2L.1.2(b)(1)(B), she suggests an increase of 2 levels.

Regarding the first issue for comment, Judge Batts states that the enhancement should be
graduated based on the type of aggravated felony involved; also, the approach of Option 1 for
subsection (b)(1)(A)(i) should be extended to subdivisions (ii) through (iv).

Judge Batts suggests aggravated felonies only count for the five years prior to the instant offense.

George P. Kazen, Chief U.S. District Judge
Southern District of Texas

P.O. Box 1060

Laredo, TX 78042

Judge Kazen believes that this proposal is an unnecessarily cuambersome way to address the
perceived problem of disproportionate sentences for aggravated felons under §2L.1.2. Generally,
the maximum sentences range from 60-72 months for defendants with rather extensive criminal
records and 45-55 months for most other defendants. Judge Kazen states that the ability to find
that a defendant’s criminal history was overstated, under §4A1.3, together with the current
Application Note 5 to §2L1.2, usually allow him to appropriately mitigate sentences when
necessary. '
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As an alternative to the current proposal, Judge Kazen recommends a modest change to
Application Note 5. Subpart (C) precludes a downward departure if the “term of imprisonment
imposed” exceeded one year. This language has been interpreted to apply to a suspended
sentence. Judge Kazen has seen many cases involving extremely small quantities of narcotics or
petty assault or theft where the sentence “imposed was several years, but the defendant was
immediately placed on probation.” Judge Kazen recommends that these sentences should be
considered the equivalent of federal probation, as long as the probation has not been revoked.
Note 5 should be modified so that the limitation on departures is controlled by the non-suspended
sentence portion of the term. Judge Kazen further recommends that the limitation be changed
from one year to two or three years. If needed, a floor could be added to limit judicial discretion
(i.e. “not more than ___levels” or “to not lower than level __ ™).

Judge Kazen stresses that using the non-suspended portion of the sentence is not the same as the
time-served approach of Option 1. Judge Kazen states that actual time served can be very
difficult to determine and may increase litigation.

With respect to Option 2, Judge Kazen opposes a departure for a defendant who supposedly was
not advised of the “criminal consequences” of an illegal reentry. The term is undefined and
unclear. Furthermore, it would be very difficult to verify what a particular defendant was told
upon deportation.

Judge Kazen indicated concern about the lack of a definition for “crime of violence.” He feels
that this could lead to confusion and inconsistency in the application of §2L1.2. He also
expressed concern over the term “controlled substance offense,” as it only appears in subsection
(b)(1)(B) which pertains to convictions of three or more misdemeanors. This would rarely be a
misdemeanor offense, and might lead to further confusion.

Judicial Committee on Criminal Law
Honorable Sim Lake :
Chair, Sentencing Guideline Subcommittee
300 East Washington Street, Suite 222
Greenville, South Carolina 29601

The CLC endorses the approach in Option 1 as an improvement over the current guideline, and
specifically opposes Option 2’s proposed downward departure in cases in which the defendant

was not advised of the consequences of the prior deportation. The CLC believes Option 2 will
unduly overburden courts in litigating issues which arose in the deportation procedure.
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Judge Filemon B. Vela ’ ' ‘
United States District Court

Southemn District of Texas

600 E. Harrison Street, #305

Brownsville, Texas 78520-7114

Judge Vela supports proposed §2L.1.2, stating it will promise a more fair and just approach in the
sentencing scheme, whereas under the current guidelines, judges are caused to sentence persons
who illegally come back to this country for longer periods of time than very serious drug
situations of enormous magnitude.

Judge David Briones

United States District Court

Western District of Texas

511 E. San Antonio, Courtroom Two
El Paso, Texas 79901

Judge Briones supports the proposed changes to §2L1.2, but has a concern that the guidelines -
and commentary fail to address the issue of concurrent sentences. . He also favors 15 years as the
cut-off date to trigger the enhancement if the person does not have any other felony convictions
subsequent to the aggravated felony.

Judge Ewing Werlein, Jr.
United States District Court
Southem District of Texas

515 Rusk Avenue, Room 9136
Houston, Texas 77002-2605

Judge Werlein favors the concept of Option 1 of proposed amendment §2L1.2; because it is
better to have a prescribed tiered sentencing enhancement than to make upward departures a
necessary consideration in these cases. ' '

In Option 1 (b)(1)(A)(1)(I), Judge Werlein strongly urges that the 16 level enhancement apply if
the defendant actually served a period of imprisonment of at least five years for such conviction,
rather than ten years as proposed. Further, if this recommendation is accepted, Judge Werlein
believes Option 2 should be deleted.

Judge Werlein suggests modifying §(b)(1)(A)(iii) to provide a 10 level enhancement rather than

the 8 levels, if the defendant actually served a period of imprisonment of at least two years but

less than five years. Judge Werlein believes that those who have served two to five years of

actual imprisonment and yet still return, will not be deterred from further illegal reentry unless .
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there is an effective incremental amount of punishment.

In Option 2 (B), Judge Werlein suggests the deletion of the proposed provision encouraging
downward departure if a defendant was not advised, at his previous deportation, of the criminal
consequences of reentry after deportation or removal. Further, Judge Werlein would not place a
limitation upon the time that has passed since commission of the aggravated felony.

Finally, Judge Werlein concurs that an automatic 16 level enhancement is too much for some
defendants who have been convicted of aggravated felonies, been deported, and then illegally
reentered the country. However, he would prefer to see no change in §2L1.2 rather than see this
guideline made so lenient as to render it out of proportion to 8 U.S.C. § 1326(b)(2), suggesting
that congressional treatment of this crime requires a sentencing guideline which is proportionally
severe.

Judge Hayden W. Head, Jr.
United States District Court
Southern District of Texas
1133 N. Shoreline Blvd.
Corpus Christi, Texas 78401

Judge Head states that the proposed amendment to §2L.1.2 is preferable to the present guideline.

USINS, High Intensity Trug Trafficking Area Task Force
Thomas J. Kilbride, Special Agent

26 Federal Plaza, Suite 29-117

New York, New York 10278

~ Agent Kilbride and other law enforcement personnel who signed the letter support not amending
the guideline which would reduce the sentences of illegal aliens who have illegally reentered the
United States after being convicted of aggravated felonies prior to being deported. These law
enforcement officers are convinced that with reduced guidelines, they would get little or no
cooperation from any of these defendants, and are further convinced that the cases would not be
~ accepted for prosecution by the United States Attorneys Offices in the Southern or Eastern
Districts of New York or the District of New Jersey, as a matter of policy in these districts.
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Senior Judge Barefoot Sanders
United States District Court.
Northern District of Texas

1100 Commerce Street

Dallas, Texas 78242

Judge Sanders supports the graduated offense level enhancements contained in proposed Option
1, stating that this four-tiered system appropriately links the amount of enhancement to the
amount of time served by a defendant for the prior aggravated felony. Judge Sanders also
supports the consideration of the type of prior aggravated felony as an additional basis for
determining the offense level, reserving the current 16 level enhancement for only the most
sertous offenses. However, Judge Sanders believes it preferable that the enhancement in Option
1 be graduated based on the type of aggravated felony rather than the amount of time served.

Further, Judge Sanders recommends that a specified time period beyond which a prior
aggravated felony conviction would not be considered for offense level enhancement be included
in the amendment. In his view, a period of 10 years prior to commencement of the instant
offense is sufficient for purposes of criminal sentencing for unlawful reentry or remaining in the
country. ‘

Judge Bruce S. Jenkins
United States District Court
United States Courthouse
Salt Lake City, Utah 84101

Regarding §21.1.2, Judge Jenkins states that for some defendants, a long time in federal prison is
less onerous, more attractive, and sometimes more profitable than returning home. Ifthe -
ultimate result is to send the miscreant home, perhaps the sooner he be sent home the better.
According to Judge Jenkins, the cost of housing a person convicted of illegal reentry for ten
years could cost in the neighborhood of $300,000.

Instead of the proposed §2L.1.2, , Judge Jenkins believes the power to sentence such a defendant
should be restored to the Court, and this could be accomplished by having the guidelines be
guidelines and not mandates, empowering the court to make case by case determinations.

Judge William J. Rea
United States District Court

Central District of California
Los Angeles, California 90012

Judge Rea is in favor of the proposed §2L.1.2 because he believes that the level of commitment is
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too high. He endorses the language to increase the offense level by 4 if the conviction was for
any felony other than an aggravated felony, or for three or more misdemeanors that are crimes of
violence or controlled substance offenses.

Judge Terry R. Means
United States District Court
201 United States Courthouse
501 West Tenth Street

Fort Worth, Texas 76102

Judge Means believes the enhancement in §2L1.2(b)(1) for previous conviction for an aggravated
felony offense should be graduated based on a factor other than the period of imprisonment the
defendant actually served for the aggravated felony, because using the period of imprisonment
actually served will lead to a greater disparity between sentences. Instead, Judge Means believes
the enhancement should be graduated based on the type of aggravated felony involved. As an
example, Judge Means states the approach of Option 1 for Subsection (b)(1)(A)(i) should be
extended to Subdivisions (ii) through (iv) of Subsections (b)(1).

Further, Judge Means does not believe the enhancement in §2L1.2(b)(1) for a previous-
conviction for an aggravated felony should take into consideration only aggravated felonies that
were committed within a specified time period. A person in the United States illegally and who
has committed a previous aggravated felony should not receive any grace for having committed
the crime much earlier during his unwelcome stay in the United States.

Judge Manuel L. Real
United States District Court
312 North Spring Street

Los Angeles, California 90012

Judge Real agrees with the removal of §2L1.2(b)(1)(A), yet has some disagreement with the
proposed §2L.1.2(b)(1)(A). Specifically, regarding §2L1.2(b)(1)(A)(1)(1), Judge Real has
experienced many illegal aliens who were “mules” who are caught up in 10 year mandatory
minimum. Judge Real believes this situation should be distinguished from those who are
principals in the drug traffic.

Judge Real also agrees with proposed §2L1.2(b)(1)(A)()(ID).

However, Judge Real believes that §2L1.2(b)(1)(A)(i1)(iii)(iv) should also be lowered by two
levels each and graduated by the degree of culpability in the prior convictions.

Finally, Judge Real believes that §2L.1.2(b)(1)(B) should be no more than a 2-level increase.
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Honorable Harold Baer, Jr., United States District Court Judge
Southem District of New York

500 Pearl Street

New York, NY 10007

Judge Baer enclosed a copy of his recent decision in United States v. Darling Paulino-Duarte. In
it he discusses §2L.1.2 at some length. Footnote 3 on page 8 indicates that Judge Baer supports a
tiered approach which recognizes variation in the seriousness of aggravated felonies. In the case
at hand, Judge Baer departed downward because he felt that Paulino-Duarte’s criminal history
was overstated by placement in Criminal History Category V.

Agent James Fuller
United States Immigration and Naturalization Service
Newark, New Jersey

Agent Fuller, assigned to the Institutional Removal Program of the INS, which encounters
incarcerated felons and processes them for immigration hearings, believes that the current
sentencing guidelines are the only deterrent to these convicted felons. If the guidelines are
relaxed, Agent Fuller states the United States Attorneys’ Offices will not accept prosecution in
his district. Additionally, because the current prison system, recognizing this deterrent, paroles
these felons early, if the guidelines are relaxed, it will force the state system to keep the felons
longer, which will impose a greater strain on this already over-burdened system.

Federal Defenders of San Diego, Inc.
Home Savings Tower

225 Broadway, Suite 900

San Diego, CA 92101

The FDSD agrees with the proposal to graduate the increase in adjustment by time served. The
FDSD supports Option 2 because it is easy to apply and will have predictable results. Because
Option 1 is based on the type of crime and will result in further litigation regarding the
definitions of the crime, it makes it more difficult to advisé clients and negotiate pleas.

The FDSD believes that the guideline should only allow a court to consider aggravated felonies
that count for criminal history purposes under Chapter 4. Other factors that FDSD recommends
the court should be allowed to consider include: recency of deportation, cultural assimilation,
prior legal status, grounds for deportation, and evidence of rehabilitation.

Lastly, the FDSD asks that petty theft be included in the category of felonies counted under
§4A1.2. '
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