
Public Comment 

Proposed Amendments 

2000 



NAR-15-00 WED 06:30 PM USSC FAX NO. 202 502 4699 

March 23 

8:30 Ulll 

9:30 am 

12:00 pm 

l;OO pm 

. 3:30 pm 

4:30 pm 

March 24 

8:30 am 

Noon 

1:00pm 

3:00pm 

COMMISSION MEETING 

March 2000 

Reports to the Commission 

Public Hearing (nine registered witnesses) 

Lunch 

Briefing Session and Deliberations 

NET Act 

Telephone Cloning 

Identity Theft 

Probation Officers Advisory Group 

Adjourn 

Briefing Session and Deliberations 

Identity 'l11eft (continued) 

Fireanns 

Lunch 

Briefing Session and Deliberations 

Circuit Conflicts 
Drug Sales in Protected Locations 
Bunkruptcy Frauds 
Section SK.2.0 Post Conviction Rehabilitation Departures 

Adjourn 

P. 03/06 



MAR-15-00 WED 08:30 PM USSC FAX NO. 202 502 4899 

April 3 

8:30 am 

Noon 

1:00 pm 

2:30pm 

4:30pm 

April 4 

8:30 am 

Noon 

l:0?pm 

COMMISSION MEETING 

April 2000 

Briefing Session and Deliberations 

Circuit Conflicts 
Aberranl Behavior Departures 
Dismissed/Uncharged Conduct 

Sexual Predators 

Lunch 

Briefing Session and Deliberations 

Sexual Predators (continued) 

Public Meeting and Vote 

Technical Amendments 
Methamphetamine 
Telemarketing 
No Electronic Theft Act 
Circuit Conflicts 

Adjourn 

Briefing Session and Deliberations 

All Remaining Issues and Revisions 

Lunch 

B1iefing Session and Deliberations 

All Remaining Issues and Revisions 

P. 04/08 



NAR-15-00 WED 06:30 PN USSC FAX NO. 202 502 4699 

2:30pm 

4:30 pm 

April 20 

10:00 am 

Noon 

Public Meeting and Vote 

Circuit Conflicts 
Fireanns 
Telephone Cloning 
Identity Theft 
Sexual Predators 

Adjourn 

.Possible meeting via te]econforcncing 

Adjourn 

P. 05/06 



HAR-15-00 WED 06:30 PH USSC FAX NO, 202 502 4699 

March 23-24 

April 3-4 

(April 20) 

May 3-5 

May 22-25 

June 4-6 

July 8 

Sept. 10-13 

(Sept. 14) 

(Oct. 10-11) 

Oct. 12-13 

UNITED STATES SENTENCING COMMISSION 

Upcoming Meetings* 

Commission Meeting 
Washington, DC 

Commission Meeting 
Washington, DC 

Commission Meeting 
Via Teleconference 

USSC/Fedcral Bar Association Sentencing Workshop 
Clearwater, Florida 

USSC Retreat for Commissioners 
Airlic Center in Warrenton, Virginia 

Meeting with the Criminal Law Committee 
Boston, Massachusetts 

American Bar Association 
New York, New York 

Sentencing Institute 
Phoenix, Arizona 

Commission Regional Meeting 
Phoenix, Ari7.ona 

Commission Meeting 
Washington, DC 

Economic Crimes Symposium 
A1·1ington, Virginia 

* Items listed in parentheses are tentative dates. 

P. 06/06 



• 
To: 

UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, NE 
SUITE 2-500, SOUTH LOBBY 

WASHINGTON., DC 20002·8002 
(202) 502-4500 

FAX (202) 502-4699 

March 16, 2000 

: '· Commissioners 
, ·:.· D1aita.:Murphy, Chair · · 

Rub~n Ciistillo, Vice Chair 
, ,1, Sterling Johnson) k .· .. ,, 

Joe Kendail i· ,, 
Mi2h~el b·Neill ··. 
Williafu'Sessldns, Vice Chair . 
Johri'Stk~~'·Vice'€hair · 

. -: ,· ."\C, 

-_ :lEx -Offi.cio Commissi~ners 
Michael Gaines 

. _ Laird Kirkpatri'ck -.. _ 

• From:, Timothy M:~rath,' Staf i,~ 
Re: Public Comment ·-

• 

. _ .. ... ,·. 

Enclosed are re\;'isions to the1NET ActoptiOJl_sfoll(?wing ){O~i~B.Vu.ctio.ns at theMarch 
10th meeting, staff summaries-of public commenl.b,y top~c, and fin~lly, the actu'iil public comment 
indexed by topic and found under the final tab labeled ''Public Comment" The deadline for 
submitting comment was March'l0;2000. t ,: . . ~- .• -~-·- ·, 

-:::'\ '-• ;,, _, -.. • ··:. .. . 

, , ,<·: .. ' . .The Commissiop i~ schequled t? conduc~its ~u~l publ\~ hearing on M.h-ch 2{2000. 
-, ,,,heginninfat,9:30 a.rri. \11w followihg witnesses have ~ked to testifyand,,copies of their . ·, 

' . ''} ·1 ' •·. -:c - ·.-, . . ' . · ' ,' •,\ •. '.. " ·l •'>' .·"',-,. ' , , 

testi'mony1.~ f due by close ofbusin'ess today: ., .· ,_; -~<L, _ · 
.:.'·• 

• ·. , .j~f!sK. Robinson, As~is!anf:Attomey:Gen:erai; .OepL9(.Jt1.~iicel(N%T A~t-~ ::, --_ ., 
Telemarketing Fraud, Sexual Pr~dators Act, IcienJity 1~~ft Ab~rr~i Behavior) :<:.;\ . :- •; ·; ' ··~. ·. . ·• ' ' .• -.,:··.- ', ·'. ;· ... ; ;- ;_:-. . 

'. ;' ·.. ' . ~• . <I···:' ' -: .t it~.• . ·': .·. 1·. .-:· : • •• \ • · • • 

Jon Sands and Tom Hillier, Fed~rnl Public ~d Ccimmunity ,Defenders (cir~~if. 
. splitsari~lfirearrns) . . i : ; • I • ' . ' ' : • ''f .. · 

. ~~J:. ' i:j ' . : ) f•.-- _1; _· · 
' ,. . .. Julie, Stewart (President), Will/am Bowman, Dr.Arthur Curry, FAMI\1 

(M~thamphetamine & Dnig-Gutdelines)" - · · : . /··:, :-_ · 
.:: ·T :,. . : 'f'•-c- - -

. ; . 



• 

• 

• 

• Bob Krueger, Vice President of Enforcement, Business Software Alliance (NET . 
Act) 

• David Quam, General Counsel, International AntiCounterfeiting Coalition (NET 
Act) 

• James G. Huse, Inspector General, Social Security Administration (Identity Theft) 

• Roseanna DeMaria, Senior Vice President Business Security, AT&T Wireless 
(Telephone Cloning) 

• Greg Regan, Special Agent in Charge, & Mary Riley, Assistant Special Agent in 
Charge, U.S. Secret Service (Identity Theft & Telephone Cloning) 

Once we receive the testimony, it too will be summarized and provided prior to the 
hearing on Thursday. In many cases, however, the written testimony will substantially match 
the public comment that is provided in the enclosed binder. 

Finally, also included is the most recent legislative update containing the testimony 
submitted by the Chair in support of the Commission's Fiscal Year 2001 Budget. Should you 
have any questions, please contact me at (202) 502-4556 . 



• 

• 

• 

To: 

UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, NE 
SUITE 2-500, SOUTH LOBBY 

WASHINGTON, DC 20002-8002 
(202) 502-4500 

FAX (202) 502-4699 

• 
Commissioners 

Diana E. Murphy, Chair 
Ruben Castillo, Vice Chair 
Sterling Johnson, Jr. 
Joe Kendall 
Michael O'Neill 
William Sessions, Vice Chair 
John Steer, Vice Chair 

Ex Officio Commissioners 
Michael Gaines 
Laird C. Kirkpatrick 

March 15, 2000 

From: Ken Cohen 

Re: Third Revised NET Act Amendment Options 

Attached you will find a copy of the third revised NET Act amendment options. Pursuant 
to the Commission's instruction at last week's meeting, this latest version is pared down to two 
options, Option 3 and Option 4. In addition, the following substantive changes were made to 
Option 3 and Option 4: 

Option 3 

• The order of the manufacturing, importing, uploading (MIU) enhancement and the 
downward adjustment for offenses not committed for commercial advantage or 
private financial gain were reversed. As a result, the proposed downward 
adjustment will have an effect on the final offense level regardless of whether the 
minimum offense level proposed in the MIU enhancement takes effect. 



• 

• 

• 

Option 4 

• The order of the manufacturing, importing, uploading (MIU) enhancement and the 
downward adjustment for offenses not committed for commercial advantage or 
private financial gain were reversed. As a result, the proposed downward 
adjustment will have an effect on the final offense level regardless of whether the 
minimum offense level proposed in the MIU enhancement takes effect. 

• A downward departure consideration for substantial overstatement of pecuniary 
harm was added. The departure is structured to apply only in cases in which the 
2-level downward adjustment is inadequate to account for the overstatement of 
pecuniary harm. However, the court may not reduce the offense level below the 
offense level which would result if the retail value of the infringing item were 
used in the calculation under subsection (b)(l) . . 





• 

• 

• 



•• 

• 

• 

THIRD REVISED PROPOSED AMENDMENT: Implementation of the NET Act 

Third Revised Proposed Amendment: 

(3) Option 3: 

§2B5.3. Criminal Infringement of Copyright or Trademark 

(a) Base Offense Level: -6-[~] 

(b) Specific Offense Characteristic§ 

(1) 

Application Notes: 

If the retail • a:lue e,f the infringing itemsinfringetiie.i.it[amount exceeded 
l\¼;.,/M.~,.>.:, .:.'s .>-----f•_, _,;,.,;/;_},:\~:;,:1,,<o;t;•,:•i•'<i.;;,;,:::::<:}:,,:,,<M·),_:/-ci,:.,:,. , 

$2,000, increase by the ee,rrespettdittg number of levels from the table in 
§2F 1.1 (Fraud and Deceit) P,,2!!,~§B~fig,ieg:{~]!i~~L~B~tj1, 

m;n~;;g[~h,~§:~M;n2t,c~mttHtl~2 '.fa~8.0,mw.~r9tak~gx.~nt~g~.orpfiy~t~ 
fip~rs.i~.lig~itiE{~.~st~~~.~,f kx:l~1l!.~¥:~J.~;Il?t!!·.,R9la1~~~:Jh~ifll~Y.f1.•l§l[§]].t 

Commentary 

* * * 

fi!I~f!JJ{J,gfcf~!£rit[Tu(!fi,k"qifi.:,Wi£9PYi£gljrtllCet ia:l!£l':tflf!JAti:U1l~.;5x!N:itJlPln"g{:;£g,·"¥1lllElj, •. (lj~,:.efJ:l@~ 
f!t<!f'!~1.i'!l8!le.£{l!H.lRl:ifE~rli1~qjJf!ll:fi1.Jfti1!14:I 

~£nfr.~1g~'1!¢!Jl[qtft9~~11!.~ ... ~(!,q,iJ§,i!lf!tJ}Jlil!:l?£l!!J4t,~iJJ.££ifilJJJlJ]?Jatm,tq<t~~,c9pyrjgh!Jpr p:qd,<f/1~t! 
owner caiised:by;t}je., offense. 
, ,.;c;<'.>:•::: : .. ,·;:·:;:::,;<,-,-,<:,:c .. s,::,co1·,:·:·,,:l,;p.;,t:, ·.,_,_.r:,.:d~.:.,••s:e,,;··:. -.-. :·;·;{:.':': ,:l;: ,··, 

"Infringing items" means the items that violate~ the copyright or trademark laws fntJt the 
legitimate items that ate it,j, inged ttponj. 

! ' Uplqi(,dilfg;'.,nli!ciiJ§, rnakjng :art, I!1.ftingf,11g it,ern 1avaj!,qb,le 'o~ t,f:ze Int(!rne/q[ a SilJJJ[ar el~ctro_rzi,y 
PlJ/(fI[ln Q<jp,;c!: Wl!biJhe,J1!!~1J1 tq ~t1'!1Zl~)JL~~r'p~r§pE,f l1jfo_~'!l<?P~ '!t_<Jth,t;t}vise copy, or,: h~e 
access.to, •th,~:{nfr(rzgingpem . 
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2 . D~,~~~i11_qtiq11_.·0(£~ft!11_F:,1,'!1.e~.!.?1:,111.q~1J!~:.2Jlz,!sit12t~pfm1!~~t!9;,tfJA'.?'1!~!:l~fll"elffJMiJ.f!J~rA 
t nff.£1s~me,rz,{ f!f P<J«~.!if<?!fi'EP:JJO~'}~;!pls.Y!?.~~gt[ot]:;(b) (!); 

(A) Use.ofRetqil,•·vawe-·ofl~fiJ,inge,<f[te~'..;:;;1:Tb£Z:: i1Jff.ir(g.~'{!!~1J~:£f.lriqlf1Jlis.;It!ff::,tt~!gilyglij~(J1 

(B) 

(9. 

(D) 

Wi iriff /11_g~f1I!!&li(!J}H1!i.eli~?:liJ!:!,!!1l!if.,fJ,q¢t,efl!iftltJiigiyJ;{ff{!!1§J.lt1-t.t~t~J,ill'E<!JiHr:g;q11_i, 
oltlJAfo,llo,~Hik{[ 

tQ , !fh."¢:'.Vi.fti1Jg~1JK:!! e'!tJs_. iqifn{igaNJp, qr,~iJbiJiJi1Jifillj,Zeqf!iY:9,! en[./ipip,(or th~ 
iiftlrJ1JtL11t1lr¢111 {~l9iafgi(g/{gi;~{rst1•pil!</Z{c~i?,!(}ll~Pti<?it0.f,J~¢!!if1:iug'!<:f.tt'!t1J· 

(ii) [l!1:,::t~ltl.iJfI?1:l~<!.0°l!htirifi:J1J&!,1,Jg {t~'!!,;!§·flQl,"(<J~ttligl} L?~~J,/il,.!h~ ,;e{qi!'Plii:~i,91 
!lit i1J.ti:l!!g~c[.i!'!,l1{ 

(iy). {£h~,'pJle1Jfi~ilJY<Hveli!li~;iJlf/g<1l:·in.te,r2JoJJl!i!Tqfig;s_qtgllite;'.c.qlJ(fJrAn~111issig1J ··•in. 
f!g,lg,(i~rfQ/),!§ .. •.¼§i~iX$J,~~l.!1:'.t(lTTJ:(s~e;1trlYl?Jr,i~g};1f.C:.~:(&r:o.lle,f;~e,·•.tffei{'tetqfl 
~~!.':L<!:;1.~l!:!ti&!(rld!sm:f(;:!~.!!I~Et!.t~J!IJ~{@f!..1J:0l {he;tr;g}}l!fiis,J.ii?~. ~;9Y,lq,!!~~~ 
PEJfiJ!ql!<:!!Y./J!.!~.:!:~£1iYil!.!i<J.!lr?!!J§i/1i1/.lg,J;:;"tJ/1<L!!!{i !efriY..glr!JI!!<!lE.•:~·•·.i,s, •·tije, 
~9Jillit~RC:rifz.~m!t~I21rerl@Ji'tfikn.!!!~J~!e.ttifElirzg.tte.f.iq~11J 

peterminatioilbfJ/nfringemeiltT;)liijouilt,:jiiCiise~,[nvolving'dVarietyoflnfringing 
~ :'¥:f!i::il:OfYei!Jv~Iv,JHi!if0v_(iti~tj,,,b~iijfr;i11gif{g{it{fjis,;/he~iii.ff:l&gfllfe11tJEil!Pff.JJ!;•isthe 
sum:e/iP1!l1liL¢¥fi!:{{oj1}.:'ifJifA~t<dEJ!I<is,~!!l{tffsj l),~qe1J(!!8!!\l!§i.9P:.~/frU ··~i{d;(B). '.'Jfp,: 
rfc{11!Plft)Jf;VJJ!Jklrte..1J<!c'!}Jl}!<JLif.•,eotli counte,;fei[;£Jtje,o(qpe,~;!.~4t:grefjife,flt,icp! {JJ :qH,q.l{IY,, to 
tlie.)l1Ji!:fl1gJ:?lr.i4e.~fqpeJ.i9lis!J0l!~!gzis_~}i;if~ti1t~llHf!f <!tl'!~!•:~i!lJJ!~/fgf,T!/J,'!H11fr}1g'!11-111 
grn9yf}t,fqhp¾yrpqfl!S ,<Jtt~!?§A~qglJ.Ib) (1), :!tj:llj~iYiJJJ?f(hff-;tnfi:J!jg.e,nien/ anzoupt 
calcy}qti{rtwlth.t,l!~JJlfl'1<J.,lbiJ~£9.@!f!JfeJt ~lcf.<:,/?.l'!i!JJ§}:fl!cf.e.t§@qiy{s[glJ · (1) (i),(i- e. ·/ tb~ 
quar1J/ty.o:f:.(,~f!l11/r.i11gi,7Jg,yJ{l~qJgEes_ !l'l1f(tiplf~f!,pxt,~l!.,:etqil:vqlY,f!I9/(li(! ... !nfr'ing~d_ 
vfrJr~!f!J?l!#J.{<1~'4:!~Jn.ff]~g(!m,{p gf!l.gifE{,.~qllflJlifJiiJ.2.WJ!IJi~,SJl(!,fJ{~,'1/le.cgi,/J,!£tle.if 
nandJJf}gS,r;@~et:~ypd_i"ffi~!9lL(!!);'.([E., :!l,i~:·ij};!f!.~lit5'/?tth(!•·ii1jj;p1gin,{hqnq~gg~ .• iE.Yltipliecl 
PYJ!Je.It~.{qiJ.0Y.<:f.l~~iPf !f£¢.ir.i!J;;Lijgj!1_g haiidbags)J 
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3. Man1!ki,'!t1!r,/'!g, lli!pottinm,:>and Uploqqiij~Bnh,~11cernerJt., ':.;.:f!ic{!~;tf;.~£¢9/ !CJ,:YE{P,g<lc{ng,. ~lf f!sectfp,n 
(b)(?2SfEE,!£<!~:e~li'.,t!ilYRl?Jfi!i!11t ,~YiUllt.l'Ji.:!'1t~ijJ;t,g :'!,.~~k!f!.E!liS1!lE!!:lEJ!t.ti?Lif.qif,Q{<igtpb/!{~l}[!VJse 
c:opy,:Fgr,,Ha,ye·:qcc:ftil(<Jrt!JiJi.t'!.fr!1{g[rlg),!!rP}'Ero:•?tqttzp{ft::,{~,!SJ~tl.k.~1.'i.li<!llt.tiPEl!~~;:tJJ'.:rh<! •C(1Sl!,.,<Jf 
il/<!gcj!Jy)iil!J~g/!i#lJtili/J!llk!!!~?J/!lt}i_flt~:;tqif'f!!:lt!!<!I'1¢!:~l!?E~f!!:i!?!2fs .ijg!,'.l1PiiJJ}lW:!b¢ •·£CI§f(pf 
4iJWi!,lqq/;iJ1lg.•erfi~~t4lli.ttgJpgf'~gfJi'ri1.r:.~ .;0J1Jr :Hgrfli!tiVl;gr!.th:~i:f efe.~'f!gfiJ;~::p,,~ts,kuq1.:tCJ'!lP*tt:' 

4. A:pplic:q!i()~.ofi§3JJ.!:B,,;,2lttb~ .r!_e[,rJl!ifMJ(,:~!Igpgi{<{!11?ie.i~tfEi:id/~e,z~gr,,£i!~it.ifJ2{l!J!!i!if..~!!l!J'L()JIJer: 
{i:£h1J.~{()gig/iL~~gJ!¢itif!l1/!lH.~~~JrfXH:l!i,re:IW.1$_?¥Iv.Ii~.Ht?ililllfi£~t!<zt411.ir:frJ'!££fi'.U<!,mi 'q11:P.4.J.".~!r'J~r}t 
u_11<1erlfPll:l{4~P~(tiJ/llJ.§#it(<J'! ·.9/41li!if!q.t :Uitf,P/4§.p~<iBdi§MlQ,.iii!l;fJPYJjj 

{B) TJi,( 9fie11s¢:itP'RlYJ<i ~u,b1!.'i'1J!iflL.~prm to__th~ ,;,eppJ,HIJ<J.!! .oft~e,_ copyr;igh,t:pr, trademt;zrk 
f)lf'J~!:·/' 

Baclcrqound: This guideline treats copyright and trademark violations much like tllifL;a)1a.fraud Nttte 
/hat the enhancement is based tm tl-ic .etlue &jthe itrj, i11gi11g items, ,~hich nil/ gene, ally exceed lhe foss 
m gai11 dtte ttJ the affe,rse. '9tijiifi:lf)otl,te~~l1!¢iffeX:f°",.lflzeftj:pii:fifrAi@>pffefif.c{s,i(lfff¥]mte,nc~s[or 
<iefen<!pht1•· c9"yfct~?Pf(ij{¢llfc/flql.pfijR~t'ty'o.ffi1!A~sJ~hbuld'tejJf:}/tli~•h(l!@~grfi{'lti9~i{yde :.ofth? 
pecu~iqry;;f/<1.,;,p,eails~ifqJ:j~~trii'!l~/fi".l~ri£iii~~:ilidi#,6?2:l#r2~-iiiv~qz1E~i!tidt.:t1;~h~ ,{heftg11,q 
fraud,gyl@U~.~~!!h~ .. ilJ.fr['!S{1!1~~!i4P0]!'!l!!,~•;s,u_kc~~f.f ig_~:f'12CI2~t4B~~S4.s:•i~Pi.lrFcipJ!Xl.4£tet,(n. 
get<!r.rnJriJ~t,'.thtt0ff£JJ~A!!:J:"£.lff!t+i~!~lfe,cJifl!lE~'!E~tJ5J. 0ffe,riJ1~ti. 

FheSediori251],.pfditl~ 18,TQriitfq,§Jqp::sl;pdff,/:& 'bt1Jf!1ilqcf;b'_y;{lj~ Electronic Communications 
Act of 1986, prohibits the interception of satellite transmission for purposes of direct ot indirect 
commercial advantage or private financial gain. Such violations are similar to copyright offenses and 
are therefore covered by this guideline . 
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( 4) Option 4: 

§2B5.3. Criminal Infringement of Copyright or Trademark 

(a) Base Offense Level: 6[§] 

(b) Specific Offense Characteristic 

Application Notes: 

(1) If the retail value of the infringing itemsi11,,tr~pg~qjt~ll1.~ 
rrt~l!Pl!t<:llk~]g~ 9l!@!I~r2E2fti1tg(l}gjJt,f?rtt~J exceeded $2,000, 
increase by the eerrespending number of levels from the table in 
§2Fl.1 (Fraud and Deceit) ~Jltr~JP,()P9!f!gl9;Jh"t11,p.1s,uJ1t;,9~ 

GJ !ftlj~pffe~$e;:i[!ypfy~dJp,§;nJanti!@Wte;iJ11fP9TE1ti,q'n;<Or upl9~ding'9f. 
infririgin' ·i te'rr1s "' increas'e1by/[2]Uevel$: ;1t:tneresultihg -offollselevel 1s 
~.-, ~, .• -, -_: , -,··;c-;·_,-,-_ .. ;::,,,u,8 , ,,,,J,:;t;;•J~b'.:,::,;·:'f},,1-, :•.'."-~'.<=-::-tr.¥,::<. , {>~;•!·~·: ,_ • .,,,.,., = 'l .\'.'::_. _ .. -.'.tIT:>'.."'!l~.xt=·"-'.-Z. ~.-;X"": ,·;·,,,&,.,· c:;\t/i=xc-_,,,,,_,,_, .,,,_,,_,~:e.c::_:_::N·. ·_r,. . .. · •- '_,_,.,."-, . --~--·_,.,,._,-r.:·-;-: . : ;·;:,x;,, . ..:.,'.::; · ·: ,:· ,,:,.~ 

!~§.§.·•.!h~mJ,~t~JJU.~J.,Inst.~.~~),!gJJ~&fl:(l~J.! 

!H-O-),th~2f~~~JS£~J1!?~!?.<?.fill!1i!!~eL(2t.~2mlli~I.£!.~L~,dv~nEg~:pr, 
P!!Y~~;,Q~@9l~1ZS:~InJ,:t~)]lfeQ!I~~:~~g_1!.~~!v~,<,!:gt~.a1l>:}~.isc()t111tec! 
ru,~r2h1tn,J!j,~~~i~mceg),.th~:q9~Etx~~t,R@rfgrmims~-2.f1m~ .. !1:1fripg!pgJ!Sm 
~aj§,.•··sµl>§~.!i!1*1!:r,:!11f~rI2t2,!9Jl!IJs~t,aH~lifYo£1I.1Rf?t!:9trn.~£~,s>f.!h~ .. Jnfting~9 
m:JB, 5!~2tfM~]l>y ;[!~y~l.~}!}iiIJ!~tjJ••2~l!?Y!J~x~Jl§] (~l 1 

Commentary 

* * * 

''C,<J1!!,i_1jJ!,:,qi,ijLa,4r.K!fJl{t,g(!i >rprivpt~>jj};rra.cia(ggJrC: Wl:_Cfl!S t.h~:rgc(!_ip[, <Jr !!xpeqtafi9n pfceq<!_ipli 
<!lJ!,'!i!IJJ1J.g9fydlz:ltr'.Ws(if<!ing <J,!/i.tf;.'i?if!Jected:lff!f~: 

1i:lt!lti'!k~ilci.!'!Jiflf£if)J£q1E!!J}L£~i!Y.tl.gfjfff!/g,:J([!_rf£~1J]!.t!f.c{{L!!!JE§] ift:t':t-.reJptct,.towlz.f,c}rth¢.pt[pe 
qggJ!Jftifri{e!{rgJ,l!g,{:ktepgr,ty .~~"~Q.9Hl!(tl<f.4-.:, 

"Infringing items" means the items that violate the copyright or trademark laws (not the 
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3. 

legitimate items that are infringed upon) . 

t'.'l/J?J.<j(jdi!!S.1'.Jl!!l}.'!/!,l 211ll11!,jg,qJJi nff{~g!iJk!!~!!J,'!!Yf!i.!?f.kl£?J£iJ!!~~,lfnf<?!!!~C£!i~~l!!J.i!g1;,el'7fl,rgn~c 
gufll!l!iJ.Ike?tr:4.•lf!!f !M.1i.1!!rl1Pt~:<!11gg(~"2.lli,~tRflts,e~~J?!.]!£?.~'fi.(f?gef}!.t 'oJJ:!?1Jivltef}£.i!PY, qr hax( 
a{pefsJ1rI:!h¢l {nfrlngJ11f!d!~w; 

Deteri!Jin'ci_~!.°-h•ofRe(iiil '!'.'qlue'. ;;.:11g~i[flfi!ll~~iJPl~~g~£,C(,£ti:r!?JHJ,::<he._'(,:etgJLYcefye'']!IF!! 
i.n. ifr .. ·· .· ..... iligei!dt~nf or t.intilifr}liging 'item ~u'!:l,l/y}'if ~he_ ,:et.qagti¢~'6,ithpt; iti!m, iijJlje;nJdrket; iri which,· ~.,.,, '·'"'·'··''<.: =- ~~: .. ,, .: •••. ,.-_,__ :, .. .,, •• · .. •-···-'·'~---~--' . , ... · .. .. " '··~· . ·:-· ... ,.,,.~":-,;.:' u . . , . ....-.:.: .<':::I' .• ~,. : - .:cc·_------"-< .... "" .. : ... : .. , •. .,_· .. ~~.;_,,,,_ . . . : .. , .. , ••• ::.,.~ •. ,'\, •. : ~,,~:-~,- ••.. ..:.-..,,,,~_.-,.;,o,,c;.,¼i.:i .••• ··"'·' -.,.-?:. ..,:::. - ..,_,,,-_ . ;;0.c . <•; 

;n.rsdld. 
• ,·. ·,·J:1",•!.>,:,:~•·,.,,.,; 

ln·<.J:f~fe}£1v~.!f{ng+{h~,-H!f!gql·.!11l<?,!SMl1irJl l:.'<JhB:§l!l~W{1tt!.fiJ~j r~~~,jjJs,lif]/J,~{ijTy{Rlf1tio,11•of!8 
.l!:§Xf!I l??.N1;th,~.;,;~r;rH<!.!!. ::~Cf.lll~l!l:!h'!,iciftl1:i1.{g~if i!f11YJiffi1i:1?i!rEq}ftiJtt!!l2§'7£!i<>11@l(!)C#JL(s, 
fhfEE/{~i!!l?Ji#If:'.'f5l!J!i£}tfg1!lli_l!i.~!0r1.Tif-9,J1!1J!J}!i ?.'E'ii4,,:t1'.!@fill:xt ~i:eJx~ .. !lil"£!.ttrq,!!sfti.ts,~!.ot1fn,(111 
sus1J•·{1.,q!l§i,•Jll~.••::t'}fi:iii&~c;Jl!~PE,M.~4t:E.:t!f£1gl1,{litq•trgfyftl.t!~B?!l~··tgllJet ;!IJ'!11;1IJ~•·•tnt'!rcepting 
cf ev{E_~~-l-l 

hi/Ji£?!~t P2)f!JJ£li:P-!JJ,[fJ.~k'r!LYJiBill~;IV,.G11;'.q~,"<1:(Q(!!J}{Jg~,@l f!£!!.l!rt{@)(t)l'f!i!JJJX/l~t · fptaf:r~{qf l, 
val@if§r,pyr,R<Jse~,i".r}Jj(IJq/i ,ubsfcJio,ij_i~/llJ~'t;{JIIJ, '. 0l{IJ'!,.;£4]qfdl~!!'l'J~:rtJa,Jf~J{iiiiet,:t1!0#e 
subclivisionsi> 

,· ·•'··;·.·; ,,·;;, -,c<.·:,,_.,.:..c-. ·,.:~: 

Jvfahufacturingt·Ini'iiorri~g. :andUvJpiidi~~!,nhgnc~hiehC'. ''~itfl.,r¢spect !to;•U£lbqding, ••. s.Zff?Si!<{libn 
fl. 112 1 a,;ii/ies oniv io11Jnloiiding···· ,with iJiilfrztehi'io e~abl~i'iiihi:;,p•: ·lisofifiiifHdw~lladof bthir~t;e \ ~i..\ -:_.'l.,,.. .... 'J:::.J:'_,__~ .. ,.,_.,,_,.,:: ... , . .:.~ ... j7,:.~..;,~-;;:, .. :t':~ .. ;...J.1 .... . ,,;:., ,__ .-;_. . ..;~~..,.,,;,:, : .. ,.;~i,i,,¥sl•ih0/4t,.•"'"""<~-:"-'<<i\·,,_ ;., · ... .;,,,~.;.;;J;C:."Cc,;,;¼, . ,,.;,,::h ,.i: ·-.;.:;~ .. ..;<¾. "'-"-;.,.-,,,.40<'!-w~.,4:;._;c_.;;-.-. . ..:.-w- ""4«i...-;.:.;.--,.,., .... ,;.i. _.,. ""-'·· _._;_·'.+;.;~:.W,.~.~~ 

£ilfii, '.'.9.'tflifYJ~t~l!.~~::i0atij'J: '•l't:zfr{ijg[ng/J{.{'}l: _tf./JI;£X,,Clffjp{~;:m.t~.~~k~~qJ!(jJJj'eJ!P!frJ.•i,z .• t~£?,;g~£?,iPI 
t!l~gt:i_l!x;;µpJgfL1!'!g/ii211i'ti .K~!£li"§J!L~(Jtt~e:?11J] t1terne.1·:s;t~!:"Jz.t1_UU!I!.el:!{C!Jff!JJPJY'.f11,the ~<f~l!.:9! 
1°1tnl re:<f.iijg91·:I11_~r.c:1J!f~g:1hcz;fi~rlDfaJ{~£<J~.cz;;,1J/!!r,if,4r!~~r~u .•t11i:ai1~~1cz;~t:f A~t~p~q.! copp'zf~~t; 

4. Aeplicci_tio~L0(§3'f3.1!'!}:;:lL!~£?lelf11Jl!li1i~ 'fingqg£,<l:!!!,:~~i~rJ.~tiJ?.M0Ji/2ts,£iriitmv.'!n!t},d,S()llJ,<!;()/1<?/J 
tepl;JJJg/ggf£gf1<!<ltjJti!Yr -'!1..~f!§,1!!:~Jfi,griJ,el:i::lq;ggJfljg,{!t,<j]Jf££f§!l<J.il11.l:i.11.fr{!Jg~!fJ!l!nJ 'q,ta:efiustm~11t 
~iJ'<l~tt§~ll.!t~ .• ·@9~~tJflf:.!'!!}l!!P't:z1:'t!fi [~Yft,i ftXQ~eiY1t.§i!.~,sl?i!§l!,U/Ji t~l{!(ifl?.f!&J 

Upward.,D. epartitre· Consideratiohs.71flhe,:ojfen$edevel'determined(under:this .'guidcline ;.-.-."' ......... ~,~s-.......... - -- ·--- ·-- , ___ ,,,;._,.~,,)" ., . ..._,_~·:,.:-~,>•.-~ .. ,, .. ,.,:,;::-:;.,.:.:....;;»:.~~,:~·:.:.'-•;,.._: a:.:..:,L.:. . . ;;;~ . . ;;:;;,_•ec,','-'-'.-i'Z.,>m;~:.i~:-;;;:::.,,..;;n;:.,.:/ ,_ ··:.c,,.:'. ;· ,,..~ ... ,.~x-.:;_"";:;,,§:;;~""';::r,-,.,;;: .,;-

~Y~~S.!fl.'!{!fd,!IJlill!l!ltl!A!?!Wtt~t!rlxW/!~!};:M.{tif!tjffltJYeJ"qiJ;@?,~q~if,:'<£.eEat ture'!J.£1½'.b~ 
iPBflP!Jl#41JJf.ib~.t<J/!()1£ir:g{£~i-fh'e,~.--t~l1HJ!S,lif![ U~!:'9l:9!rgu_fE~tq{Ic~~Jt!!f!t.:m~·wqr/qnttm . 
M_w.,gr;l!'!f eJJJ!tt.t1r<1/ 

(i) 

[l1!{2fie/l§,.~Jnyol v~i{(~flb,s,_tq1}fi,gl!zgr~'fe,!h,~•r_eputqtio1;zojtfiepopyrigfit 9r 
trademark owne.r. 

"· i·N•: :-: :Yo/' >c- ,,, :-'.-«<•., ·, -~ _-_ ,,. rh·l e,~ i 

(J:J) Downwiifri'!)ebarture · Cons ~de rations: .. ·· Jf..!IJ~:?!ften§e1£?.'!e], ({<!f~f:,ipi,:ze/! Y,nJ!_e,. t{zi~ 
gy{ij<!,l[ij,e,;IzjqsJq/U!q!lyqy<}r~liJ/<!,{tlJe.:~<:r.i<J}J§lJ?f?.etthe_·oflelJS~itE'.ffown'}vard departure 
11],Cl}'_ hl:Ff!lt/!ct?te,q. t fqr£:fii/l1ElrlY:Cl.,ggW!1)EBt4"4£PlilBfr~lJ,1,GY]it lW.?!ltP,!!lrfl if (i) ·tl;e, 
(1,lr}<]lf/J!'£~!'!,r'!1!!1£?1 un<it},r_ 1~k~iqfi0!1 (b)(l) '§Hes{gf!{iqlly <J}!Jl~l<J{f:_~,f/;<!l}l!(!Uniqry hag,! 
!O./h~i~9PYl}&IJ('2t. trqd,<!!1JE!,lf.f?)Y.'lt},[, 't1ifd.(i0,,::(Ma.9.ill§t!Jl~!!!'1':1Jtf?t;~«hsection{b)(3) 
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gpPlil§'.liftJ,~iif/ig!Jt[<?L'in.usy(l(fj!'£1ini§tqnp~~.,the/jyejgb(p/t}Je(atfi~tjµe1J! (fu;,.,•::flfO 
{¢ye/.§),Js,':tr#X!«~9YJ!,!f il<?:e£P-fJ.J!,~Jlq,~:lbt:e,ye,;llCf!~llJtllli?!.l?l!l£@lgfg:·~q,r/ll/'[See:§r£y2J9 
(fit'?J1E.4li~rl!2Jkgttt1te)::l(!i<1Jl!!.YJriidl11:1!:ze,.qqJ~.s~Jl9/#,<1Jr11l;l!qtlf:i'4iRiitl1&i.l?fl~tc{p~.th£ 
qytr.S,!flle!JittJJ\rllk~tfm.{?!JJ1J!illtiii)filljl.~.QHr.!•!!J~ltff!X'tetllj~~:.th.epJfe~~¢r{ey,el .•. b,elqlf•·th.e 
b.ffe1s~./¢v~r•v,gljWbuld,r¢swt;•m;th¢;t¢,t.(Ji/lyqlt!¢, .. oJJ lfe:(ff[ringi1fg/:Uj}ij}}y~~¢•y§e<!Jr(the 
gf:lJsele({ifff,l'.~tlliliff~l!.k1fL~{ff.!l];'(§Jit2}\lt: 

Backwound: This gtii<l-elitte It ettts COJJ)t ight tttid It tldemttt k ., foltttiotts nmci½ likeif, ttttd. ,\YJle ti½ttt the 
enhtttrcemettt is btt:Jed tm tire .altte &jt,½e ilrfi inging items, .~hich nil-l gene, aUy exceed tire l<Jss m gain 
dtie I~ the &jfeme.i;· 

~@.~f:££!9/L(l!)(!),iiJ!lJ?@Jl~flt~Is'f.£li<-1]Jli{gli':e1.t,IJ~;l'{J!,,;~l~El!lN:t.££i[lJ,ef!;{!ilJ)JiJE1}Pll,?2!, .,lJb!c:h 
'4ir1e!~,{li~];<i,<j}jjif!J~~!(JlJ.·'!~.i~~~iit~;lhqt•.rt@s.i!.f?!.~Z!1,e~prgvJcJffgt:Jq/J,~i·ifl1taif~fJ,P/x~hllt~lqllva.l@,4fJfi 
q11.qJ!t.{f2,,ojjt,/1~M!?ftJtJYi!&,'t"!JR~E!Jlfl.'\¥/1[qf1,W'!;:m~!lts!@(Riflle?J:~~Wl.~'1i£ln'B§J;gg/li'!tiUt.<!.fi• 

~~~q.tl911 .. :i .Jll:l.9l!i.!l'l3:1,§Lfifi,{(~<iC§.!(!X~~L<l,<li~{J!§J,g_r:t1?]Jll.~.4:!?i:1.!J£ Electronic Communications 
Act of 19862 prohibits the interception of satellite transmission for purposes of direct or indirect 
commercial advantage or private financial gain. Such violations are similar to copyright offenses and 
are therefore covered by this guideline . 
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SUMMARY OF PUBLIC COMMENT 

Amendment 1: Implementation of the No Electronic Theft Act 

• Business Software Alliance (BSA) 

BSA opposes Options 1 and 2 because: (]) Option 1 would result in unwarranted_ 
sentencing disparity in cases involving copyright infringement; and (2) Option 2 
would reward the pirate of the infringed items based on the price charged by the 
defendant. 

BSA believes that Option 3 is viable but would prefer Option 4 (base offense level 8) 
with the inclusion of specific offense characteristics (b)(l) and (b)(3) as proposed in 
Option 4. BSA recommends that Application Note 5 (iii) of Option 4 be amended to 
also apply when the offense involves substantial harm to the market of the infringed 
item. Incorporating this additional language to Application Note 5(iii) would 
account for the harm to the intellectual property owner that results from 
unauthorized reproduction, distribution, performance or display of a copyrighted 
work before the work is commercially released into the open market . 

BSA also recommends removal of the word "usually" from Application Note 2 of 
Option 4 as it may mislead some courts to believe that they can substitute other 
benchmarks in lieu of the retail price standard. BSA further recommends that Option 
4 should (1) add a specific offense characteristic increase where the offense involves 
a conscious or reckless risk of serious bodily injury; and (2) eliminate (b)(2) (two-
/eve/ decrease) as a specific offense characteristic because it rewards the defendants 
for discounting their wares to prices that are substantially the same in quality and 
performance. 

· If the Commission decides against eliminating (b)(2) in Option 4, then BSA 
recommends that the Commission add an Application Note 6 to Option 4 that 
distinguishes the quality or performance of an infringed item that is digitally or 
electronical(v reproduced from an infringed item that is substantially inferior. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment. 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment . 
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Federal Public and Community Defender Organization (FPDO) 

FPDO favors Option 3 of the amendment because it is easier to apply and it best 
accounts for harm not readily quantifiable. The formula in Option 3 adequately 
captures lost sales because the retail value of the infringed item is used. FPDO 
opposes increasing the base offense level to eight in order to factor in "more than 
minimal planning. " The congressional concern with copyright and trademark 
infringement has not been repeated acts over an extended period, but instead has 
been the increased risk to copyright and trademark owners because of . the 
widespread availability of computers. FP DO recommends that the base offense level 
remain at six. FPDO supports the proposed enhancements for manufacturers and 
uploaders, and for pre-release of infringed items. FPDO recommends that the 
proposed enhancement for deceiving the purchaser should be reduced from two 
levels to one level. 

International AntiCounterfeiting Coalition (IACC) 

IACC supports Option 4 but recommends eliminating the two-level decrease under 
(b)(2) because it rewards counterfeiters and pirates that sell substantially inferior 
merchandise at substantially reduced prices. If the Commission decides not to 
eliminate (b)(2), IACC recommends as an alternative that the Commission amend 
Option 4 to restrict the application of the two-level decrease to cases in which the 
offense involved greatly discounted merchandise and the quality or performance of 
the infringing item was substantially inferior to the quality or performance of the 
infringed item. 

Microsoft 

Microsoft supports Option 4 of the Amendment. Microsoft recommends that the 
Commission adopt Option 4 with the exception of (b)(2)(C) based on the same 
reasons cited by the Business Software Alliance and the International 
AntiCounterfeiting Coalition. 

• Practitioners' Advisory Group (PAG) 

PAG supports Option 3 because they find it to be the only option that both 
appropriately deals with cases in which there is little or no loss to the copyright or 
trademark owner and is focused more directly on the harm from the kind of offense 
that concerned Congress in the No Electronic Theft Act. However, PAG is of the 
opinion that some changes to Option 3 are necessary - believing that there is no need 
to both increase the base offense level and add new enhancements, PAG favors 
adding the new enhancements because they are aimed directly at the conduct that 
increases the harm from copyright and trademark infringement offenses. PAG 

2 



• 

• 

• 

further opines that the enhancement found at proposed specific offense characteristic 
(b)(3) ("[i}f a purchaser of an infringing item actually believed such item was the 
infringed item ") should result in only a one-level increase instead of the proposed 
two-level increase . 
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SUMMARY OF PUBLIC COMMENT 

Amendment 2: Temporary, Emergency Telemarketing Fraud Amendment 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

Inasmuch as there were no serious objections raised to the passage of the emergency 
amendments in 1998 and CLC is not aware of any problems having arisen in the 
interim, CLC unanimously supports the enactment of these amendments as 
permanent amendments. 

• U.S. Department of Justice, Criminal Division (DOJ) . 

• 

• 

No comment. 

Federal Public and Community Defender Organization (FPDO) 

Noting its opposition to several features of amendment 587 at the time it was 
promulgated, FPDO asks the Commission to revisit those features. If the 
Commission chooses not to revisit this matter, FPDO recommends that the 
Commission repromulgate amendment 587. 

Practitioners' A9visory Group (PAG) 

Noting its opposition to several features of amendment 587 at the time it was 
promulgated, PAG asks the Commission to revisit those features. PAG then noted, 
"The Commission is not in a position to do so during this cycle, so it has no choice 
but to re-promulgate the amendment. Not to do so would be irresponsible on the 
Commission's part." (PAG March 7, 2000 Letter to The Honorable Diana E. 
Murphy at 3.) 
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SUMMARY OF PUBLIC COMMENT 

Amendment 3: Implementation of the Sexual Predators Act 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment. 

• U.S. Department of Justice, Criminal Division (DOJ) 

• 

No comment. 

Federal Public and Community Defender Organization (FPDO) 

FPDO supports Part A and recommends that the enhancement for the retail value 
of the material under §2G3.l(b){J) continue to use the loss table in the fraud 
guideline. Since the current enhancement is clear and allows for uniform increases 
for large-scale commercial enterprises, FPDO believes an encouraged upward 
departure for large-scale commercial enterprises would only result in increased 
litigation and sentencing disparities. FP DO however recommends two modifications 
to §2G3.l(b)(l)(B): (1) reduce the enhancement from five levels to three levels "to 
recognize individuals who engage in conduct that is significantly less harmful than 
conduct to which the five-level enhancement applies" (FPDO March 10, 2000 
Statement submitted to the United States Sentencing Commission at 24); and (2) 
clarify that the proposed amendment to §2G3.1 (b)(] )(BJ is limited to "quid pro quo" 
transactions or understandings, not just to transactions in general. 

FPDO supports §2G3.l(b)(])(C) but recommends adjusting the age requirement 
from 18 to 16 years in order to make this guideline consistent with other sexual 
abuse guidelines. FPDO opposes an additional enhancement for distribution of 
obscene matter that does not involve pecuniary gain, anything of value, or anything 
to a minor. 

FPDO supports Part B, but recommends an additional cross reference to §2A6. l 
(Threatening or Harassing Communications) depe11ding on the underlyi11g conduct. 
FPDO also supports Part C, but with a recommendation that the enhancement under 
§2G2.4(b)(2) not depend on the number of visual depictions because of the difjiculty 
in quantifying the amount of visual depictions and their harm. FPDO supports Part 
D but recomme11ds that the Commission promulgate revisions set forth in Part A to 

based on the same reaso11s cited earlier by FPDO. FPDO supports 
Part E and recommends a two level computer enhancement for computer or Internet 
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device used to locate children apply to victims over 16 years old. The Commission 
should also seek further clarification of what is meant by "misrepresentation of 
identity. " 

Practitioners' Advisory Group (P AG) 

PAG does not have sufficient experience with offenses covered by the Act to enable 
it to comment. However, it points out that any amendment to§ §2A3.1 through 2A3.4 
will have "the greatest impact" on Native Americans . 

• 
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SUMMARY OF PUBLIC COMMENT 

Amendment 4: Offenses Relating to Methamphetamine 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

• 

CLC favors Option I because it includes the current definitions for . 
methamphetamine (which should be retained as they provide the court a full range 
of options in cases where lab reports containing an analysis of the purity of the 
methamphetamine are available) and alters the drug quantity table to make it 
consistent with the increased statutory penalties. 

U.S. Department of Justice, Criminal Division (DOJ) 

DOJ favors Option 1 because, in establishing a I 0-to-J quantity ratio of 
methamphetamine in mixture versus actual form, it is consistent with the statutory 
scheme. DOJ points out several problems with Option 2, including the resulting 
trumping of the guideline sentence by the mandatory minimum sentence in low-purity 
cases, the fact that it is at odds with the statute's dual sentencing structure for 
methamphetamine offenses, and the probability of litigation resulting from the 
presumed purity level. 

Responding to the issue for comment concerning phenylacetone/P2P, DOJ is of the 
opinion that increased guideline penalties for offenses involving methamphetamine-
related chemicals are needed and is willing to work with the Commission in an 
attempt to develop appropriate increase levels. 

• Families Against Mandatory Minimums Foundation (F AMM) 

· F AMM opposes any amendments relating to methamphetamine. In doing so, F AMM 
attempts to rebut the bases for the first two proposed amendments by asserting that 
(1) there is no evidence methamphetamine offenses are under-punished; (2) 
methamphetamine offenses may in fact be over-punished (as, they contend, 
demonstrated by "disproportionate reliance on ameliorative provisions" and the 
apparent over-reliance on meth-mix penalties rather than the harsher meth-actual 
penalties); (3) the deterrence rationale and other law enforcement considerations do 
not support increased sentences; and (4) past practices should not impede the 
evolution of the guidelines . 
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• Federal Public and Community Defender Organization (FPDO) 

FPDO recommends that the Commission adopt Option 1 so as to be consistent with 
the manner in which the Commission treats other drugs. FPDO also suggests that 
the Commission undertake a comprehensive reexamination of the drug quantity table 
and determine whether it should be tied to the congressionally determined guantities 
that trigger mandatory minimums. 

• Joseph R. Meiss (Private Citizen) 

• 

Mr. Meiss recommends that the Commission should only change the calculations in 
the Drug Quantity Table in §2DJ.l for methamphetamine substance to conform the 
quantities for those drugs to the quantities that now trigger the statutory five- and 
ten-year mandatory minimums. 

Practitioners' Advisory Group (PAG) 

Arguing the absence of any apolitical reason for amending the guidelines, PAG 
urges the Commission to take no action now to alter the methamphetamine 
guidelines. Instead, it encourages the Commission to reexamine all of the issues 
surrounding drug sentencing and, if changes are deemed necessary, to postpone 
making such until a more comprehensive examination of drug policy is undertaken . 

"Any changes in the methamphetamine guidelines should await a broader review of 
drug sentencing by this Commission. The current proposals are unnecessary, were 
not mandated by Congress, are inconsistent with Congressional policy toward first 
offenders and might not be consistently enforced by judges and prosecutors 'whose 
current practices belie any need for harsher guidelines. No action should be taken 
on this issue." (PAG March 7, 2000 Letter to The Honorable Diana E. Murphy at 
8.) 
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Amendment 5: 

SUMMARY OF PUBLIC COMMENT 

Implementation of the Identity Theft and Assumption Deterrence 
Act 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

CLC believes that these amendments involve numerous issues that could benefit from 
further analysis. However, comparing the options presented, all but one member of 
CLC favors Option 1 because it appears to be subject to easier application. 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment. 

• Federal Public and Community Defender Organization (FPDO) 

FPDO recommends that the Commission not decide this matter at this time because 
there have not been enough prosecutions under this new offense to warrant a change 
in the guidelines. FPDO recommends, pending further study of the matter by the 
Commission, that the Commission treat the unauthorized use of identification means 
as a basis for upward departure. 

If the Commission elects not to defer the matter, FPDO supports Option 1 with a 
recommendation to make the floor for the enhancement level 10. Option 1 targets 
those who manufacture unauthorized means of identification and those who possess 
five or more unauthorized means of identification. FPDO believes that the number 
of unauthorized identification means, rather than the number of victims, is a better 
measure. Enhancements similar to those in Option 1 should not be added to theft, 
money laundering and tax fraud guidelines because it would be premature. 

FPDO opposes adding a Chapter Three adjustment to account for the unauthorized 
use of an "ide11tification means" because Option 1 is a better response to the 
Congressional mandate. If the Commission defers action 011 this matter, FPDO 
recommends an encouraged departure factor for the unauthorized use of an 
identificatio11 means as a11 i11terim step. FPDO recommends that no changes be 
made regarding the presumed loss amozmt from a stolen credit card or regarding the 
language defi11i11g"access device." FPDO believes that an offense-level 
enhancement for a defendant previously convicted of a similar offense would be 
unfair double counting because such prior convictions are considered for criminal 
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history purposes . 

U.S. Postal Inspection Service, Office of the Counsel (POSTAL) 

Because it does not believe that Option 1 captures the scope of criminal activity as 
contemplated by Congress, POSTAL opposes this Option. POSTAL supports Option 
2 because it tracks the statutory elements and covers the key elements of identity 
offenses, i.e., harm to victims. In regard to Option 2, POSTAL (I) supports the 
proposed minimum offense level of 12; and (2) "agree[s} with the proposed 
enhancement language regarding 'more than minimal' harm to the victim as clarified 
in the application notes, but feel the 'production or transfer' enhancement based on 
the number of identity items should start at three or more such items, as opposed to 
the proposed six items." (POSTAL March JO, 2000 Letter to the United States 
Sentencing Commission at 2.) 

POSTAL also believes that, because mail theft and mail fraud adversely impact the 
U.S. mail and postal systems as an essential government function, "a person's 
mailing address should be included in the guideline language as found in the 
definition of 'means of identification' as stated in 18 U.S.C. § 1028(d)(3)(C)." 
(POSTAL March JO, 2000 Letter to the United States Sentencing Commission at 2). 

POSTAL is in favor of a specific offense characteristic to address the offense element 
of multiple victims in both the theft and fraud guidelines, and, if such is adopted, 
POSTAL believes it should be a graduated offense level increase based on the 
number of victims. /11 the alternative, POSTAL believes that a separate specific 
offense characteristic should be added to address the number of unauthorized 
identification means involved in the offense. If the idelllity offense involves five or 
more victims or means of identification. POSTAL agrees the offense level should be 
increased. 

POSTAL also supports a change in the alternate loss valuation for credit card 
offenses to the limit of unused credit 011 each card stolen and used, and agrees that 
a $1,000 valuation as the minimal Joss for credit cards that have been stolen but not 
used is appropriate. 

Practitioners' Advisory Group (PAG) 

PA G urges the Commission to engage in further study before a guideline amendment 
addressing the Act is implemented because "{u}ntil more information is available 
regarding the l)pes of cases that will be brought under this statute, it would be 
premature to amend the guidelines based 011 assumptions regarding the offenses that 
may be charged under it." (PAC March 7, 2000 Letter to The Honorable Diana£. 
Murphy at 11.) Howe,·er. should the Commission decide to go forward with 
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amending the guidelines, PA G recommends that the Commission provide for a 
general upward departure under Chapter Five of the guidelines when an offense 
involving the use of unauthorized means of identification causes harm not adequately 
taken into account in the guidelines. 

PA G opposes both of the proposed amendments to the fraud guidelines because both 
have the potential to create large and unwarranted disparities in sentencing under 
the guidelines. It was noted, nonetheless, that if one of the options is adopted, "the 
Commission should consider modifying the amendment to provide for an upward 
adjustment of one rather than two offense levels. Additionally, PAG recommends 
that the minimum offense level be set at eight rather than a higher level to minimize 
the possibility of unwarranted disparities in sentencing under the amended guideline. 
Finally, PAG suggests limiting the application of any amended guideline to cases 
involving unauthorized means of identification and individual victims, as Option 1 
does, to make it more likely that sentencing will be affected under the amendment 
only where the harm that the Act is intended to target actually occurred. " (PAG 
March 7, 2000 Letter to The Honorable Diana E. Murphy at 14.) 

Social Security Administration, Office of the Inspector General (SSA) 

The concern of SSA is that the guidelines adopted by the Commission adequately 
address the egregious conduct the agency investigates, involving misuse of social 
security numbers (SSN). Specific examples of the contemplated egregious conduct 
are provided. 

Without indicating which of the two proposed options it favors, SSA responded to the 
Commission's request for comment on several issues relating to this amendment: 

Issue I: 

Issue 2: 

Issue 3: 

SSA believes the Commission should consider including an 
additional provision in the proposed enhancement that would 
increase sentences based on the number of individual victims 
involved in the offense. SSA provides suggestions as to 
specific level increases. 
SSA agrees that a similar sentencing increase should be 
provided for identity theft conduct in any or all other 
economic crime guidelines so as to help ensure defendants 
receive sentences commensurate with their crimes. 
While willing to defer to those with more experience, SSA is 
of the opinion that a general adjustment to Chapter Three 
may he best way to proceed. However, if such a general 
adjustment is adopted, SSA believes "there should be a table 
or tiered adjustment based on the number of unauthorized 
identification means involved in the offense." (SSA March 10, 
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Issue 4: 

Issue 5: 

Issue 6: 

2000 Letter to United States Sentencing Commission at 3.) 
SSA is "concerned about encouraging departures in 
sentencing guidelines 'if the guideline range does not 
adequately reflect the seriousness of the offense conduct.' 
Our concern is based on the basis of the decision as to when 
the guideline range does not adequately reflect the 
seriousness of the offense conduct. If this were adopted, we 
would suggest that the reasons for the departure must be 
clearly stated and that the amendment to Chapter 5 clearly 
state what is and is not acceptable as a basis for departure." 
(SSA March 10, 2000 Letter to United States Sentencing 
Commission at 3.) 
SSA is unsure of the effect of the proposal contained in this 
issue. However, it pointed out that, because cases involving 
a defendant's possession of multiple means of identification 
do not always involve loss, requiring a minimum loss per 
access device may adversely affect identity theft prosecutions. 
SSA believes the Commission should provide an enhancement 
in the relevant Chapter Two guideline or guidelines if a 
defendant has previously been convicted of conduct similar to 
identity theft. It also suggests specific level increases and 
suggests that the enhancement should be tiered. SSA is of the 
opinion that the enhancement should require a minimum 
offense level. 

• Department of the Treasury (TREASURY) 

TREASURY believes stronger penalties are warranted for identity theft because the 
incidence of such is on the rise. TREASURY's consideration of the proposed 
amendment options are guided by their concerns that (]), because the length of 
sentences under §2Fl.1 is large(v dependent upon the monetary loss amount, the 
guideline does not adequate(v account for the significant non-monetary harms 
suffered by victims of identity theft; and (2) §2F 1.1 fails to provide greater penalties 
for identity thieves who produce, transfer, or unlawfully possess multiple means of 
identification. 

While supporting the intent of Option 1. TREASURY is concerned that that option, 
as drafted, may be "oi•er(v confusing" in its application, e.g., the definition of 
"unauthori=ed means of identification" is confusing and may cause the courts 
difficulty in distinguishing it from the guideline definition of "means of 
identification." However. TREASURY finds that Option 2 addresses TREASURY's 
concerns in a simple and direct manner . 
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In regard to Option 2, TREASURY: 

(i) favors a floor of 12 because, with such, it will be more probable that 
defendants convicted of identity theft will be sentenced to 
incarceration; 

(ii) is of the opinion that the application notes should clarify that even 
when the stolen means of identification is used to defraud an 
institution or the government, the non-monetary harm to the 
individual to whom the identification rightfully belonged should be . 
considered (TREASURYprovides an example of such harm); 

(iii) believes the proposed two-level increase in Option 2 for offenses 
involving 6 or more identification documents can be improved by (a) 
including "unlawful possession" of 6 or more documents as a 
condition triggering the increase, and (b) providing for specific 
additional increases, cumulative to the two-level increase, for cases 
involving specific numbers of identification documents or means 
rather than simply encouraging courts to depart upward in such 
cases (TREASURY provided examples of specific level increases, e.g., 
one-level increase for offenses involving more than 10 means of 
identification, two-level increase for cases involving more than 50, 
etc.); and 

(iv) suggests an alternative basis, actually taken from Option 1,for the 
application of Option 2's two-level increase for harm to an 
individual's reputation or credit standing. This suggestion would 
result in the application of the increase "if the offense involved either 
(1) harm to an individual's reputation or credit standing, or 
inconvenience related to the correction of records or restoration of 
reputation [taken from Option 2}; or (2) the use of an individual's 
identifying information to create new identification documents or 
means of identification without the victim's knowledge or permission 
[taken from Option I}." (TREASURY March JO, 2000 Letter to The 
Honorable Diana E. Murphy at 3.). TREASURY is willing to work 
with the Commission in determining whether this proposed 
combination of Options I and 2 is workable . 
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SUMMARY OF PUBLIC COMMENT 

Amendment 6: Implementation of the Wireless Telephone Protection Act 

• U.S. Department of Justice, Criminal Division (DOJ) 

DOJ believes "[a}mendment of the guidelines is necessary because the currently 
applicable guideline, §2F 1.1, does not adequately recognize harms associated with 
many cloning-related offenses. The current guideline is driven to a great extent by 
loss, which is often difficult to assess in this context. " (DOJ March 10, 2000 Letter 
to The Honorable Diana E. Murphy at 3.) DOJ points out three categories of harm 
it believes to be inadequately addressed by the current guidelines: (]) offenses 
involving the use, production, trafficking, or possession of equipment used to make 
cloned phones are under-sentenced because, while the potential loss linked to such 
activity may be great, there may not be any provable loss; (2) offenses involving the 
distribution of cloned phones are under-sentenced because there may not be any loss 
associated with the distribution of the phones, which is separate and distinct from 
their use; and (3) the use of cloned phones to facilitate another offense should be 
recognized when a defendant is sentenced for the cloning-related conduct. These 
concerns extend to access devices and device-making equipment . 

DOJ prefers Option 2 because it is broader in scope than Option 1 and deals with 
"device-making equipment." However, neither it nor Option 1 addresses the full 
range of equipment offenses to which the DOJ thinks it should apply. DOJ 
recommends that the full range of offenses be added, including production and 
trafficking. 

As to its concern that offenses involving the distribution of cloned phones are 
currently under-sentenced, DOJ notes that while both options address the harm 
caused by this distribution both do so by providing for a flat increase which results 
in all distribution offenses being treated alike. Responding affirmatively to the 
Commissions query whether a minimum dollar amount should apply in this context, 
DOJ recommends "that a minimum dollar amount that reflects the average loss 
associated with a cloned phone be assigned to each phone involved in an offense and 
to each electronic serial number/mobile identification number pair. If the 
Commission adopts the broader formulation in Option 2, a variety of access devices 
and counterfeit access devices should carry a minimum dollar amount, but not 
necessarily the same amount for all devices since average loss may vary depending 
upon the device." (DOJ March 10, 2000 Letter to The Honorable Diana E. Murphy 
at 4.) 
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DOJ believes that, all other things being equal, a defendant who uses a cloned phone 
or coullterfeit access device to facilitate another crime commits a more serious 
offense than a defendant who simply uses a cloned phone or access device to obtain 
free cellular service. For that reason, DOJ is of the opinion that the guidelines 
should be amended to provide for an enhancement for the use of a cloned phone or 
access device to facilitate another offense, and that such an enhancement would be 
most appropriate in the fraud guideline. 

Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment. 

• Federal Public and Community Defender Organization (FPDO) 

• 

FPDO supports the adoption of Option 1 as directly responding to what is required 
under the Wireless Telephone Protection Act. FPDO opposes any consideration of 
an enhancement for a presumptive loss amount because "the goal in determining 
loss should be to calculate, as nearly as possible, the actual loss inflicted." (FPDO 
March 10, 2000 Statement submitted to the United States Sentencing Commission at 
62). FPDO asserts that the "presumptive loss" method is too imprecise a tool. 

Practitioners' Advisory Group (PAG) 

PA G again cautions against making any changes to the fraud guidelines during this 
amendment cycle. However, if the Commission decides to go forward in this area, 
PAG recommends Option 1 which essentially tracks the statute. 

• Department of the Treasury (TREASURY) 

TREASURY believes stronger penalties are warranted for offenses involving the 
cloning of wireless telephones because the incidence of such is on the rise. 
TREASURY's consideration of the proposed amendment options are guided by the 
following concerns with the current guidelines: (1) due to the guideline's reliance 
on proof of actual financial Joss, they do not adequately account for the common 
difficulty in determining financial loss in cases involving the use or possession of 
cloned telephones and cloning equipment; and (2) the guidelines do not provide for 
enhancements based 011 the use or possession of cloning equipme11t and other device-
making equipment. 

Of the two options proposed, TREASURY favors Option 2 because the Department 
believes it more fully restores consideration of device-making equipment and better 
addresses its concerns. TREASURY also favors the two-level enhancement over the 
''presumptive loss amou11t "alternative because it guarantees a set increase in offense 
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level across the full range of loss amounts . 

Because neither of the proposed options addresses TREASURY's concern that the 
sentences provided for in §2F I. I rely too heavily on proof of actual loss, TREASURY 
urges "the Commission to adopt a specific offense characteristic that would assign 
an alternative minimum loss amount not just for stolen or fraudulent credit cards . 
. . but for cloned phones and certain other access devices. . . as well. " (TREASURY 
March I 0, 2000 Letter to The Honorable Diana E. Murphy at 4.) 

TREASURY recommends that the Commission also provide for a minimum loss 
amount of at least $1,000 per access device. 

TREASURY also encourages the Commission to provide for increased penalties 
when a cloned wireless telephone is used in connection with other criminal activity, 
and specifically supports a two-level enhancement in §2F I. I for this type of conduct . 
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SUMMARY OF PUBLIC COMMENT 

Amendment 7: Off ens es Relating to Firearms 

Amendment 7A 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

• 

• 

No comment. 

Federal Public and Community Defender Organization (FPDO) 

FPDO opposes Amendment 7A and strongly believes that the guideline 
definition of "brandish" under §JBJ.J should not be replaced with the 
statutory definition of "brandish" developed by Congress. The Commission 
should not unsettle the law by replacing a definition that applies to a broad 
range of offenses. The current definition has worked well since the 
guidelines were first promulgated and should not be replaced with a 
definition drafted for the limited purpose of a specific offense. 

Practitioners' Advisory Group (PAG) 

PAG opposes the use of the definition of "brandish" added by Congress 
to 18 U.S.C. § 924(c) throughout the guidelines. It recommends that this 
statutory definition be applied only to §2K2.4, the guideline applicable to 
section 924(c) violations. 

Amendment 7B 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment . 
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• Federal Public and Community Defender Organization (FPDO) 

FPDO supports Amendment 7B, in part. FPDO supports the change in 
§2K2.4 to clarify the "term required by statute" as the "minimum term 
specified by statute, " but opposes the adoption of any other factors under 
consideration as encouraged grounds for departure. FPDO believes the 
Commission should see how sentencing courts actually sentence under the 
new section 924(c) before deciding whether it is necessary to adopt 
encouraged departure language. 

• Practitioners' Advisory Group (PAG) 

PAG supports the portion of this Amendment that adds language to the 
guideline itself specifying that the term of imprisonment required under the 
guideline is the minimum term in the statute. PAG opposes the second 
portion of the Amendment concerning commentary to the guideline because 
it is not believed to be helpful; it is their position that the Commission should 
wait to see how the courts sentence under the new section 924(c) before 
attempting to define encouraged departure grounds. 

Amendment 7C 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment. 

• Federal Public and Community Defender Organization (FPDO) 

FPDO supports Amendment 7C. 

• Practitioners' Advisory Group (PAG) 

PAG supports Amendment 7C because it believes that this amendment 
clarifies that a section 924(c) conviction is treated as a replacement for the 
weapon enhancement in the guideline for the underlying offense and should 
therefore he treated 110 different(v . 
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Amendment 7D 

• U.S. Department of Justice, Criminal Division (DOJ) 

• 

DOJ objects to the proposed exclusion of section 924(c) offenses as instant 
offenses under the career offender guideline for several reasons, including: 
( 1) there is no principle by which the offense can be excluded for purposes 
of the instant offense of conviction when it is included as a prior offense; (2) 
excluding section 924(c) offenses as instant offenses while including as prior . 
offenses is the equivalent of ignoring the maximum penalty available and is 
inconsistent with the statutory directive; and (3) the fact that section 924(c) 
creates a significant sentencing enhancement under the career offender 
guideline is not a basis to exclude it as an instant offense. 

DOJ believes that section 924(c) convictions should count as an instant 
offense for purposes of the career offender guideline. Responding to the 
Commissions query as to how to craft an amendment that would so count 
section 924(c) convictions, DOJ emphasizes that the starting point is the 
relevant statutory directives and sentencing requirements of applicable 
statutes including section 924(c)s requirement that sentences under that 
statute are to run consecutively to other sentences and the career offender 
statute's requirement that the guidelines specify a sentence at or near the 
maximum term authorized for qualifying defendants. "We believe the above 
requirements are satisfied as long as a career offender convicted of a section 
924(c) offense has his or her sentence determined on the basis of the 
statutory maximum for section 924(c). which is life imprisonment, and as 
long as the sentence for the section 924(c) offense runs consecutively to the 
sentence for any other count. We find nothing in section 924(c) that requires 
the term of imprisonment determined under the career offender statute to 
app(v entire(11 to the count of conviction under section 924(c). Thus, the 
Commission would be free to assign part of the career offender sentence to 
the underlying offense of conviction and part to section 924(c), the 
zmder(ving offense should carry the guideline sentence that would apply in 
the absence of a career offender sentence and both parts of the sentence 
should meet applicable mandatory minimum requirements." (DOJ March 10, 
2000 Letter to The Honorable Diana E. Murphy at 8.) 

Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment . 
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• Federal Public and Community Defender Organization (FPDO) 

FPDO supports Amendment 7D. 

• Practitioners' Advisory Group (PAG) 

Because PAG believes that section 924(c) convictions should not be 
considered an instant offense for purposes of the career offender guideline, 
it supports this amendment. 

Amendment 7E 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

• 

No comment. 

Federal Public and Community Defender Organization (FPDO) 

FPDO supports Amendment 7£. 

• Practitioners' Advisory Group (PAG) 

PAG supports Amendment 7£. 

Amendment 7F - Issues for Comment 

• U.S. Department of Justice, Criminal Division (DOJ) 

No comment. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

No comment. 

• Federal Public and Community Defender Organization (FPDO) 

Issue 1: FPDO opposes the use of the statutory definition of brandish, 
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Issue 2: 

Issue 3: 

but feels that, if the Commission decides to use it, the 
inclusion of "displayed" is redundant. Adoption of the 
statutory definition would also require that the definition of 
"dangerous weapon" in the commentary to §JBJ.J be 
changed. 
FPDO opposes the inclusion in §2K2.4 of a cross-reference 
to the underlying offense. 
FPDO opposes treating section 924(c) offenses .as instant 
offenses for purposes of the career offender guidelines. 

• Practitioners' Advisory Group (PAG) 

Issue 1: 

Issue 2: 

Issue 3: 

While PAG does not favor the use of the statutory definition 
of "brandish "for guideline purposes, it is of the opinion that 
should the Commission decide to adopt that definition, there 
is no reason to retain "displayed" from the enhancement. 
PAG opposes the inclusion in §2K2.4 of a cross-reference to 
the underlying offense, for use in those cases where the 
defendant is not convicted of the underlying offense, "as 
undercutting the integrity of the jury system." (PAG March 
7, 2000 Letter to The Honorable Diana E. Murphy at 17.) 
PAG believes that section 924(c) offenses should not be 
counted as an instant offense for purposes of the career 
offender guidelines . 
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SUMMARY OF PUBLIC COMMENT 

Amendment 8: Circuit Conflicts 

Circuit Conflicts Generally 

• U.S. Department of Justice, Criminal Division (DOJ) 

• 

DOJ brings the Commission's attention to the fact that there are more 
circuit conflicts than those published for comment by the 
Commission. It states it will provide more detail concerning these 
other conflicts (specifically the three mentioned in their letter) for the 
Commission's next amendment cycle. DOJ urges the Commission to 
address circuit conflicts on a regular basis. 

Judicial Conference of the United States, Committee on Criminal 
Law (CLC) 

CLC supports the Commission 's efforts to resolve circuit conflicts, 
and plans to resume its customary submission to the Commission of 
its list of the "top ten" circuit conflicts for resolution during each of 
the future amendment cycles. CLC encourages the Commission to 
this year resolve all of the circuit conflicts published for comment, 
regardless of whether they are resolved in the manner favored by 
CLC. 

Amendment SA - Aberrant Behavior Departure 

• Judicial Conference of the United States, Committee on Criminal 
Law (CLC) 

The majority of the CLC supports the majority view of the circuits, 
requiring a spolltaneous and thoughtless act. 111e majority also 
beliei·es that the "totali(v of the circumstances" approach is too 
vague, and so broad as to allow departures in too many cases. 

CLC also (i) proposes specific language to include in commentary to 
describe the new Chapter Five departure; and (ii) unanimously 
recommends that the Commission eliminate the suggested departure 
language from Chapter One and move it to Chapter Five, Part K. 
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Subpart 2 . 

In addition to defining the departure as requiring a spontaneous and 
thoughtless act and moving it to Chapter Five, CLC unanimously 
urges the Commission to include a carefully chosen example to the 
commentary to provide further guidance and clarification of the 
departure standard. 

CLC finds a "factors" approach to be essentially the same as the 
"totality of the circumstances" approach and, consequently, to be 
objectionable for the same reasons (see first paragraph above). 
However, if the Commission is determined to define departure by 
using a list of factors, CLC unanimously suggests that: 

(i) any factors listed should make it clear that substantially 
more than first offender status is needed (CLC believes that 
merely saying "first offender is not enough to warrant a 
departure" would allow, or even require, departures 
whenever any other factor is added to the first offender 
status); 
(ii) characteristics common among first offenders are not 
likely to be appropriate factors; 
(iii) "the factors should require the presence of circumstances 
so unusual as to lead an otherwise law-abiding citizen to 
commit an offense" (CLC March 10, 2000 Letter to The 
Honorable Diana E. Murphy at 5); 
(iv) the factors should keep the definition of departure 
narrow, focusing on the special circumstances surrounding 
the offense; and 
(v) "whether the defendant derived any pecuniary gain from 
the offense is not a good 'factor 'for determining aberration. " 
(CLC March 10, 2000 Letter to The Honorable Diana E. 
Murphy at 5). 

While CLC unanimously suggests there is no inconsistency in a 
defendant engaging in aberrant conduct that involves violence, it 
suggests the Commission may, as a matter of public policy, wish to 
exclude conduct involving violence from qualifying for this 
downward departure. 

• Federal Public and Community Defender Organization (FPDO) 

FPDO supports an aberrant behavior departure predicated on a 
combination of factors approach rather than the mere singularity or 
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spontaneity of the offense. FPDO recommends that the Commission 
draft a new policy statement that outlines factors courts should 
consider in determining aberrant behavior departures, and has 
provided a proposed basis for same. 

The Honorable Nancy Gertner, U.S. District Court Judge 
(Massachusetts) 

Judge Gertner suggests that the Commission make no amendment or 
policy statement with respect to the departure ground of aberrant 
behavior at this point, but instead allow the common law to evolve. 
She proposes that the Commission study the departure; as part of 
such study, Judge Gertner suggests the Commission encourage the 
courts to issue more detailed opinions, evaluate the data, and 
distribute the data generated along with fact patterns which have led 
to particular departures. 

Practitioners' Advisory Group (PAG) 

PAG recommends the guidelines be amended to provide for a 
modified and limited "totality of the circumstances" standard for 
departures based on aberrant behavior . 

Because PAG believes that reading of this departure to require a 
single act will effectively result in departure not being used, it 
recommends that the existing guideline be clarified to specify that "a 
downward departure may [be} appropriate for aberrant conduct 
which manifests itself through more than a single 'act.'" (PAG 
March 7, 2000 Letter to The Honorable Diana E. Murphy at 19.) 

PAG also recommends the existing guideline be clarified to require 
the sentencing court to consider the "totality of the circumstances" 
in making a determination as to the appropriateness of an aberrant 
behavior departure. If the Commission adopts the "totality of the 
circumstances" approach, the Commission should provide a list of 
potelllial factors to be considered (and such a list could include the 
factors enumerated by the minority view courts). 

And. final~r. to insure that any "totality of the circumstances" test 
adopted hy the Commission is not "unduly open-ended," PAG 
suggests that "the guideline could include a series of absolute 
limitations to prevent the aberrant behavior departure from becoming 
a 'deparwre reason that swallows every white-collar first offense 
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case." (PAG March 7, 2000 Letter to The Honorable Diana E. 
Murphy at 20). Suggested limitations for aberrant behavior 
departures are: they should be limited to defendants in criminal 
history category I; they should be granted in truly violent offenses 
only in the most extraordinary circumstances; the criminal conduct 
must have occurred during a fairly brief period of time; and 
departure should only be allowed in those cases which did not 
involve more than "minimal planing" or "sophisticated means. " 

Amendment 8B - Drug Offenses Near Protected Areas 

• 

• 

U.S. Department of Justice, Criminal Division (DOJ) 

DOJ recommends "that the Commission amend the statutory index, 
Appendix A, to clearly establish that the Appendix controls the 
selection of the applicable guideline for the offense of conviction and 
that the sentencing court is not free to choose a guideline other than 
one listed. In so doing, the Commission would clarify that the 
enhanced penalties in guideline §2Dl.2 for drug offenses near 
protected locations or involving underage or pregnant individuals 
apply only when the defendant is convicted of an offense referenced 
to that guideline." (DOJ March 10, 2000 Letter to the Honorable 
Diana £. Murphy at 8-9.) 

DOJ recommends that the Introduction to Appendix A and 
Application Note 1 in the commentary for §1 Bl.2 be amended. DOJ 
provides specific la11guage to be included in the amendments. 

Judicial Conference of the United States, Committee on Criminal 
Law (CLC) 

While CLC believes the view adopted by the majority of circuits is the 
legally correct view under the guidelines as currently written, CLC 
believes that the result by the minority circuits is the more desirable 
one. Therefore. CLC recommends that the guidelines be amended so 
that a proper application of the guidelines will reach the minority 
view ·s result. Specifical(r, such an amendment would delete §2Dl.2 
a11d add an enhancement for §2D 1.1 for when a defendant's relevant 
conduct included dmgs sales in protected locations or involving 
protected indfriduals. CLC also supports the strengthening of the 
language in the Introduction of Appendix A so as to have it more 
close(r track the language of§JBJ.2 . 
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CLC also recommends that the Commission include, in commentary, 
an encouraged downward departure for those situations where the 
enhancement literally applies but there was no harm of the kind 
meant to be addressed by the enhancement. 

Federal Public and Community Defender Organization (FPDO) 

FP DO recommends that Application Note 1 to§ 1 B 1.2 be amended to 
explicitly state that "the sentencing court cannot consider relevant 
conduct beyond the conduct set forth in the count of conviction in the 
charging document." (FPDO March JO, 2000 Statement submitted 
to the United States Sentencing Commission at 84). This issue arises 
when a defendant is convicted of a basic drug-trafficking offense --
a violation of 21 U.S. C. § 841 ( a) -- but a portion of the defendant's 
relevant conduct takes place in a protected location. Some courts 
have applied §2Dl.1 according to a straightforward application of 
§1BJ.2(a), while others have applied §2D1.2 under the assumption 
that the sentencing courts could look to relevant conduct when 
selecting the offense guideline. 

FPDO also recommends the inclusion, in Application Note 1 to 
§ 1 B 1. 2, language providing that "the determination of the applicable 
offense guideline is not a determination made on the basis of the 
defendant's relevant conduct under §1B1.3. Rather, that 
determination is made on the basis of the nature of the offense 
conduct set forth in the count of conviction." (FPDO March 10, 
2000 Statement submitted to the United States Sentencing 
Commission at 101). 

FPDO opposes requiring the use of the guideline listed in Appendix 
A because such would inappropriately diminish the exercise of 
judicial discretion. FPDO points out that many offenses are not 
included in Appendix A and some offenses are referenced to more 
than one guideline. 

• Practitioners' Advisory Group (PAG) 

PA G believes that. under the current guidelines. §2D 1.2 applies only 
when the defendant is convicted of an offense referenced to that 
guideline. 

PAG does not believe the guidelines should require a sentencing 
court rouse the guideline listed in the Statutory Index (Appendix A) . 
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Amendment BC-Application of Fraud Guideline Enhancement to Bankruptcy 
Cases 

• U.S. Department of Justice, Criminal Division (DOJ) 

• 

• 

DOJ believes that the intent behind the existing enhancements and 
departure for disruption of a governmental function (i.e., the need to 
protect the integrity of the executive and judicial branch institutions, 
programs, and processes) is equally important for the bankruptcy 
court function. It accordingly supports a two-level sentencing 
enhancement in §2Fl.J for fraudulent conduct involving falsely 
completing bankruptcy schedules or forms or othenvise misusing 
bankruptcy or other proceedings. 

Judicial Conference of the United States, Committee on Criminal 
Law (CLC) 

While CLC unanimously agrees with the minority view courts that the 
guidelines, as written, do not support the application of the 
§2F I. I (b)(4)(B) enhancement to bankruptcy fraud, it agrees with the 
arguments used by the majority view courts to support the application 
of the enhancement on policy grounds. Therefore, CLC recommends 
that the guidelines be amended to explicitly provide for enhanced 
penalties for bankruptcy fraud, and provides specific language for 
such an amendment. 

Federal Public and Community Defender Organization (FPDO) 

FPDO recommends that the commentary to §2Fl.1 be amended to 
state that the enhancement does not apply to falsely completing 
bankruptcy schedules and forms. 

• Practitioners' Advisory Group (PAG) 

PAG believes that the current guidelines do not, and should not, 
support the application of the §2FJ.l(b)(4)(B) enhancement to 
bankruptcy fraud. To prevent the "erroneous" application of the 
enhancement in these cases, PAG recommends that §2FI.J and its 
commentary be amended, and PAG provides specific amendment 
language to clarify that the enhancement only applies where there 
has been a violation of a prior order or process directed to a specific 
person or entity. 
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Amendment 8D - Post-Sentencing Rehabilitation 

• U.S. Department of Justice, Criminal Division (DOJ) 

• 

DOJ supports an amendment which would strongly discourage, if not 
outright prohibit, departures for a defendant's post-sentencing 
rehabilitation. Its opposition is based primarily upon its belief that 
the congressional and Bureau of Prisons structure for addressing 
post-conviction rehabilitation is the appropriate one and that 
downward departures for such rehabilitation would significantly 
interfere with that structure. 

As for post-offense, pre-conviction rehabilitation, DOJ is of the 
opinion that §3El.1 adequately takes such into account and, to the 
extent that the Commission may want to reconsider this issue, it 
believes it should do so as part of a more comprehensive examination 
of §3£1.1. 

Judicial Conference of the United States, Committee on Criminal 
Law (CLC) 

CLC first acknowledged that exceptional post-offense, pre-sentencing 
rehabilitation is an appropriate ground for departure at initial 
sentencing proceedings. 

Then. turning to the issue of post-sentencing rehabilitation, CLC 
"unanimousZv endorses the position of the Eight Circuit [minority 
view that post-sentencing rehabilitation may not justify a departure 
at resentencing] as the correct one, and recommends that the 
guidelines be amended to prohibit a downward departure for post-
sentencing rehabiliration." (CLC March 10, 2000 Letter to The 
Honorable Diana E. Murphy at 9.) The CLC 's reasons for its 
position are that departures for post-sentencing rehabilitation would 
injecl a large degree of inequity into the system, Congress has 
provided by statute the maximum reduction to which a defendant is 
elllitled each year for his good conduct, and prohibiting downward 
departures based on post-sentencing rehabilitation is consistent with 
the principles of the Commission's policy statement at §1 Bl.JO. 

CLC 1manimousZv recommends "the addition of language in Chapter 
5. part K. Subpart 2 (Other Grounds for Departure), stating that 
post-offense rehabilitation may be the basis for a downward 
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departure, if the efforts at rehabilitation are exceptional, but that 
post-sentencing rehabilitation may not form the basis for a downward 
departure, no matter how exceptional. " (Emphasis in original; CLC 
March 10, 2000 Letter to The Honorable Diana E. Murphy at 10.) 

Federal Public and Community Defender Organization (FPDO) 

FPDO agrees with the majority of circuits that post-conviction 
rehabilitation, as a subcategory of post-offense rehabilitation, is a 
basis for a downward departure. While it may be desirable to amend 
the guidelines to clarify that post-conviction rehabilitation is an 
unaddressed departure factor, FPDO does not recommend that the 
Commission do so because such an amendment is unnecessary under 
the guidelines as currently written. FPDO disagrees that permitting 
departure for post-conviction rehabilitation will create disparity, and 
believes that Congress did not intend to preclude such departures. 

The Honorable Nancy Gertner, U.S. District Court Judge 
(Massachusetts) 

Judge Gertner suggests that the Commission make no amendment or 
policy statement with respect to the departure ground of post-offense 
rehabilitation at this point, but instead allow the common law to 
evolve. She proposes that the Commission study the departure; as 
part of such study, Judge Gertner suggests the Commissio11 
encourage the courts to issue more detailed opinions, evaluate the 
data, and distribute the data generated along with fact patterns which 
have led to particular departures. 

Practitioners' Advisory Group (PAG) 

PAG also first acknowledges that exceptional post-offense 
rehabilitation is an appropriate grou11d for departure at initial 
sentencing proceedings. 

Then, turning to the issue of post-sentencing rehabilitation, PAG 
points out that this circuit split involves a minority of 011ly one circuit, 
what it perceives to be the flawed analysis of the minority view, and 
the possibility that the actual issue involved in the minority view case 
is one concemi11g the scope of the circuit's remand rule which the 
Commission may not have the authority to address. PAG is of the 
opinion that the Commission should not insert itself into this conflict 
at the present time . 
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Amendment 8E - Dismissed/Uncharged Conduct under Plea Agreement 

• U.S. Department of Justice, Criminal Division (DOJ) 

• 

DOJ thinks that the issue is not yet ripe for the Commission to take 
action by way of amendment. It believes that additional study and 
consideration are warranted before the circuit conflict can be 
properly resolved. However, if the Commission is determined to 
resolve this conflict this amendment cycle, it should be guided by 18 
U.S.C. §§ 3553(b) and 3661. 

Judicial Conference of the United States, Committee on Criminal 
Law(CLC) 

CLC states that the majority view is that the current guidelines allow 
a sentencing court to base an upward departure on conduct 
underlying counts that were dismissed or not charged pursuant to a 
plea agreement. CLC unanimously believes that the majority 
position is the correct result, believes the guidelines should be 
amended to affirm it, and proposes some suggested la11guage (which 
includes reference to acquittals) to be added to the commentary for 
§5K2.0. 

CLC also responded to the Commission's request for comment 011 
whether the same criteria should be used for departures as is used for 
relevant co11duct. CLC opposes the use of the same criteria for both 
because of(]) actual cases handled by members of the CLC in which 
departures were warra11tedfor co11duct that would 11ot be part of the 
relevant co11duct of that ojfe11Se under §lBl.3, and (2) any rule 
equaling rhe co11sideration of conduct for departures and for relevant 
conduct would be inconsistent with long established sentencing law 
as well as guideline and sratutory provisions. 

• Federal Public and Community Defender Organization (FPDO) 

FPDO recommends that the Commission clarify its intention under 
§6B l .2( a) regarding rhe use of dismissed or uncharged conduct that 
was part of a plea agreement. 

FPDO helie,·es that since a defendant's principal concern in 
11egotiati11g a plea is exposure, "the ability of a sentencing court to 
depart upward hased upo11 conduct in charges that have been 
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dismissed or not brought pursuant to a plea agreement generates 
uncertainty for a defendant and makes it harder for a defendant to 
determine the extent of his or her exposure." (FPDO March 10, 
2000 Statement submitted to the United States Sentencing 
Commission at 127). FPDO believes that "§6Bl.2(a), p.s. should 
require the sentencing court to determine if the applicable guideline 
range permits imposition of a selltence that adequately reflects the 
seriousness of the actual conduct. " (FPDO March 10, 2000 
Statement submitted to the United States Sentencing Commission at 
128). FPDO recommends that §6Bl.2(a) be amended by deleting 
"remaining charges adequately reflect" and inserting in lieu thereof 
"guideline range applicable to the remaining charges adequately 
reflects. " 

Practitioners' Advisory Group (PAG) 

PA G believes that, to protect the integrity of the plea bargaining and 
guilty pl~a processes, the Commission should adopt a rule that 
conduct underlying charges either dismissed and not charged 
pursuant to a plea agreement may be used to determine the sentence 
within the guideline range, but may not be used as a basis for an 
upward departure. PAG is of the opinion that §6Bl.2(a) as currently 
written covers the issue well and requires only minimal clarification. 
PAG suggests the only amendment that needs to be, or should be, 
made to§6B1.2 is the addition of language clarifying that conduct 
underlying dismissed or uncharged offenses is not to be used to 
increase, by way of an upward departure, a defendant's sentence 
above the applicable guideline range . 
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SUMMARY OF PUBLIC COMMENT 

Amendment 9: Technical Amendments Package 

• U.S. Department of Justice, Criminal Division (DOJ) 

DOJ supports the proposed amendments package, but believes "that, in Part (CJ, 
additional commentary should be added to the proposed commentary changes in 
§ §2D 1.11 and 2D 1.12 that would indicate that an unlawful discharge, emission, or 
release into the environmental includes, among other things, a discharge into any 
sewer system." (DOJ March 10, 2000 Letter to The Honorable Diana E. Murphy at 
13.) DOJ also believes that a conforming amendment to the already existing 
enhancement in §2Dl.1 would also be appropriate. 

• Judicial Conference of the United States, Committee on Criminal Law (CLC) 

• 

• 

No comment. 

Federal Public and Community Defender Organization (FPDO) 

FPDO supports adoption of the five technical and conforming amendments to 
various guidelines and commentary. 

Practitioners' Advisory Group (PAG) 

No comment . 
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Public Comment Summaries 
2001 Amendment Cycle 

Proposed Amendment 1 - Ecstasy 

Department of Justice (DOJ) 
Criminal Division 
Michael Horowitz, Ex-Officio Commissioner 

DOJ strongly supports this amendment because current ecstasy penalties are too low to serve as 
an effective deterrent. DOJ states that the proposed penalty levels for ecstasy comply with the 
statutory directive and are consistent with the 20-year statutory maximum term of imprisonment 
for a first offense. 

Department of Justice 
Statement of Robert S. Mueller, III 
Acting Deputy Attorney General 

The Department of Justice (DOJ) strongly supports the proposed amendment increasing the 
penalties for ecstasy. Mr. Mueller states that ecstasy has a high potential for abuse, causes 
widespread actual abuse, and has no acceptable medical use. Further, the target population 
consists of teenagers and young adults, and the drug is quickly becoming one of the most abused 
drugs in the United States. DOJ also states that medical evidence demonstrates the serious 
danger it poses to users, including the death of brain cells. For these reasons, DOJ urges the 
adoption of this amendment. 

Federation of American Scientists (F.A.S.) 
307 Massachusetts Avenue, N.E. 
Washington, D.C. 20002 

The F.A.S. states that because the usual doses ofMDMA and heroin differ, treating the . 
substances alike on a weight-for-weight basis would implicitly treat one dose ofMDMA as being 
equivalent to ten doses of heroin. While MDMA has risks, the damage done by heroin to its 
users, and the damage done by its users and dealers to others, vastly outweighs the damage done 
byMDMA. 

The F.A.S. suggests treating ten doses ofMDMA as equivalent, for sentencing purposes, to one 
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dose of heroin. This implies an equivalency of 1 gram ofMDMA to 10 grams of marijuana . 
Such an equivalency would mean that a single dose ofMDMA would be treated as equivalent to 
approximately eight doses of marijuana. The F.A.S. states that the published proposal would 
treat a single dose ofMDMA as equivalent to eight hundred doses of marijuana, a quantity that 
would support daily smoking for more than two years. The F.AS. submits that if the 
Commission ratifies the published proposed amendment, the resulting change in sentencing 
would have the effect of diverting enforcement resources away from heroin, cocaine, and 
methamphetamine toward MDMA. The result of such a diversion would be to make the overall 
drug abuse problem worse. 

The F.A.S. states that weight is not an appropriate basis for comparing drugs for sentencing 
pmposes. A more accurate measure is to convert weight into dosage units for meaning 
comparisons. 

The F.A.S. submits the following additional statements: 

• 

• 

• 

• 

• 

• 

There is growing laboratory evidence suggesting that MDMA is capable of causing 
lasting neurological changes in some of its users. 
This evidence contradicts earlier claims that MDMA is "harmless" or "non-addictive." 
Still, while rates of damage on a per-dose basis are difficult to compute, the gross 
measured damages due to heroin and MDMA differ by orders of magnitude. 
According to the Drug Abuse Warning Network (DAWN) "heroin/morphine" accounted 
for 4,820 medical examiner mentions (deaths related to acute or chronic use) in 1999, 
while "MDM" [which the F.A.S. assumes to mean MDMA] accounted for 42 mentions: 
a ratio of more than 100: 1. 
"Heroin/morphine" accounted for 84,409 emergency department mentions ( emergency 
department visits related to acute or chronic use) in 1999, while "MDM" accounted for 
2,850 mentions: a ratio of 30: 1. 
MDMA, while more widely used than heroin according to surveys, is much less likely to 
lead to patterns of abuse or dependency requiring clinical treatment. 
Both in its pharmacology and its risk profile, MDMA more closely resembles_ the 
hallucinogens than it does heroin. MDMA has some level of toxic risk and has some 
non-trivial risk of generating addictive-like behavior. MDMA is far less likely than PCP 
or LSD to generate acute psychological crises ("bad trips") or extreme acting-out 
behavior. Moreover, unlike the true hallucinogens, MDMA is highly reinforcing, which 
suggests that the transition from initiation to regular use may be more common among 
MDMA users than among users of LSD or mescaline. Thus any overall comparison of 
MDMA with the other hallucinogens would depend on the relative weighting of the risk 
of acute psychological crisis and related behaviors against addictive and toxic risks . 
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Mark A. Kroeker, Chief of Police 
City of Portland, Oregon 
1111 S.W. 2nd Avenue 
Portland, OR 97204 

Mr. Kroeker encourages the Commission to pass an amendment that will enhance penalties for 
the manufacture, importation, and exportation or trafficking in Ecstasy. Mr. Kroeker stated that 
his community has realized a dramatic rise in the distribution and use of Ecstasy of the last year. 
In November of 2000, Portland recorded its first-ever Ecstasy death, when an 18 year-old man 
overdosed on Ecstasy at a local "rave club." 

Dustianne North 
MSW/Ph.D. Candidate, UCLA 
3909 Cumberland Avenue 
Los Angeles, CA 90027 

Francis Della Vecchia 
Los Angeles Mayoral Candidate 
5850 W. 3rd Street #336 
Los Angeles, CA 90036 

Ms. North and Mr. Della Vecchia write to express their concern about proposed increases in 
penalties for MDMA. Both are members of the dance community and state that they strongly 
believe that tough sentencing guidelines will not address the problem of MDMA abuse and in 
fact will do further harm to the dance community and persons who use MDMA. 

Ms. North and Mr. Della Vecchia recommend that effort be made by government and non-profit 
agencies concerned about ecstasy use to become more educated about the drug itself, the 
lifestyles that go along with its use, and the reasons people choose to do it. 

. Michael A. Greene 
263 East 3560 South 
Salt Lake City, UT 84115-4720 

Mr. Greene writes to request that the Commission admit his report be admitted into the record for 
the pending proposal to increase ecstasy penalties. 

Mr. Greene states that while he neither uses illegal drugs nor encourages the abuse of any drug, 
he is concerned about the total effect that drug prohibition has had on society. 

The essence of Mr. Greene's report is that MDMA bas potential positive therapeutic uses. He 
states that Food and Drug Administration officials have granted permission to demonstrate 
MDMA efficacy in terminal cancer patients; this is a strong indication that there are potential 
benefits to the clinical use of MDMA. Further; it is unreasonable to equate a potentially useful 
drug like MDMA with other "club drugs" like methamphetamine, when MDMA exhibits no 
more danger than many drugs now prescribed . 
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Dean Sheldon Serwin 
Attorney 
1680 N. Vine Street, Suite 1115 
Hollywood, California 90028 

Mr. Serwin writes to oppose the proposed increase in MDMA penalty. Mr. Serwin believes that 
our penal system should be used for rehabilitation purposes whenever possible and putting kids 
in jail and prison where they have easy access to drugs will not rehabilitate them. 
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Proposed Amendment 2 - Amphetamine 

• 

• [No public comment submitted for this amendment.] 
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Proposed Amendment 3 - Trafficking in List I Chemicals • 

[No public comment submitted for this amendment.] • 
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Proposed Amendment 4 - Human Trafficking • 

• [No public comment submitted for this amendment.] 
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Proposed Amendment 5 - Sexual Predators 

Department of.Justice• 
Criminal Division 
Michael Horowitz, Ex-Officio Commissioner 

DOJ supports much of what the Commission has proposed and believes that the amendments are 
important to assure adequate punishment for the serious offenses addressed. 

a. Pattern of Activity 

DOJ prefers Option l(which creates §4B1.5, Repeat and Dangerous Sex Offender, for those 
convicted of a sex offense for the second time) together with Option 3 (which includes an 
increase for "pattern of activity" within the sexual abuse guidelines). This combination of 
options would treat repeat sex offenders with appropriate severity, but like the child pornography 
guidelines, would provide an increase for those who engage in a pattern of sexual misconduct, 
even if the misconduct has not resulted in a conviction . . DOJ believes that a Criminal History 
Category of not less than IV is appropriate for the proposed, new provision on repeat and 
dangerous sex offenders. 

• 

Under Option 1, DOJ suggests simplifying the proposal by using the same definition for both the 
present and past conviction of a "sex offense" and using this term in the guideline. DOJ • 
recommends defining this term as it is defined in Application Note 2 of Option 1 A but also 
include state offenses consisting of conduct that would have been a listed offense ifthe conduct 
had occurred within the special maritime and territorial jurisdiction of the United States. Thus, 
the proposed definition of"sex offense" would include all of Chapter 109A, Chapter 110 (except 
for trafficking, receipt and possession of child pornography, and record-keeping offenses), 
Chapter 117 ( except for failure to file factual statements about aliens and transmitting 
information about a minor), and state offenses that would constitute such a violation. If the 
Commission adopts Option lA as proposed, DOJ suggests that the term "sex offense conviction" 
be changed to "prior sex offense conviction" to be consistent with the statute. 

DOJ also recomn:iends deleting proposed Application Note 5 in Option 1 because this proposed 
departure provision could have the unfortunate effect of undermining the guideline. 

Concerning Option 2, DOJ does not believe that an additional "sexual predator guideline" is 
necessary to account for serious offenders who do not have a prior sex offense conviction. 

If Option 1 is not adopted in conjunction with Option 3, as DOJ suggests, then the scope of 
Option 3 should be expanded to assure that it applies to all of the offenses covered by the 
statutory directive on pattern of activity. In addition, the proposed pattern enhancement for the 
sexual abuse guidelines includes trafficking in child pornography, whereas the existing pattern 
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• enhancement in the child pornography guideline excludes trafficking, §2G2.2., Application 
Note 1. DOJ states that the two definitions should be the same and should both include 
trafficking in child pornography as part of a "pattern of activity." 

b. Supervised Release 

DOJ agrees with this proposal, but states that the guideline's definition of a "sex offense" does 
not match the definitio·n section of Option IA. That portion of the proposed amendments defines 
"sex crime as an instant offense of conviction" as all of Chapter 109A, Chapter 110 ( except for 
trafficking, receipt and possession of child pornography and record keeping offenses), and 
Chapter 117 ( except for failure to file factual statements about aliens and transmitting 
information about a minor). DOJ suggests the proposed definition in §5D 1.2 is somewhat · 
broader than necessary; DOJ prefers the definition in Option IA, Note 2. 

c. Multiple Counts 

DOJ supports Option 2; however, the state~ent about grouping in the last part of the paragraph 
of the synopsis for Part C is confusing. It states that the addition of an enhancement in §2G2. l 
for the production of sadistic or masochistic material would result in the grouping of child 
pornography trafficking and production counts of conviction under §3D 1.2( c ), contrary to the 
non-grouping option in Part B. DOJ believes that the harms involved in production and 
distribution are separate and that the non-grouping rule should prevail. 

• d. Additional Enhancements 

• 

DOJ believes that no such additional enhancements are needed at this time. 

Federal Public and Community Defenders 
Jon Sands, Chair 
Federal Defender Committee on the Guidelines 

The defenders recommend deferring action on the pattern-of-activity and incest amendments and 
on the increase in the base offense levels in §2A3.2 until after hearing at which Native American 
tribes, organizations, and individuals can testify. 

Part A - If the Commission decides to proceed without hearings, the defenders prefer option 4, 
adding coinmentary language encouraging an upward departure. The defenders, however, 
recommend deletion of that part of option 4 that would amend §5D1.2 to require the maximum 
term of supervised release if the defendant is convicted of a sex offense. The defenders believe 
that this part of option 4 unnecessarily restricts judicial discretion. In any event, the defenders 
recommend excluding acts of incest from a definition of pattern of activity. If the Commission 
adopts option 1, the defenders recommend a criminal history category of not less than N ( option 
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IA) and recommends that proposed §4Bl.5 have the same temporal limitations under §4Al.2(e) 
that apply to the career offender guideline. The defenders oppose option 2 because proposed 
§4B 1.6 (1) would vitiate the requirement of proof beyond a reasonable doubt; (2) would be 
susceptible to prosecutorial manipulation (prosecutors could obtain a greater sentence by 
changing one count and using other allegations to seek the enhancement under proposed §4B 1.6, 
rather than charging all allegations); and (3) would result in disproportionate sentences among 
sexual offenders. 

Part B - the defenders support option 1, which would call for the grouping of counts under 
§3D 1.2( d), because it will encourage greater uniformity in sentencing, discourage sentence 
manipulation by plea agreements, and promote judicial economy. 

Part C - Base offense level. If the Commission decides to act on the base offense level without 
hearings, the defenders believe that the increase in the base offense levels last cycle are generally 
sufficient to comply with the congressional mandate, but they would support a new base offense 
level of21 that would apply to an offense under 18 U.S.C. ch.117 that involves a sexual act. A 
base offense level of 18 would apply to a violation of 18 U.S.C. ch.117 that does not involve a 
sexual act, and a base offense level of 15 would apply in all other cases. 

Incest enhancement. The defenders oppose an incest enhancement because of the disparate 
impact on defendants who are Native Americans. 

Probation Officers Advisory Group 
Ellen S. Moore, Chairman 
U.S. Probation Office 
P.O. Box 1736 
Macon, GA 31202 

The Probation Officers Advisory Group (POAG) prefers a combination of Part A, Option 1, and 
Option 3 as an approach to satisfy the congressional directive in the Act that requires penalty 
increases in any case in which the defendant engaged in a pattern of activity involving sexual 
abuse or exploitation of a minor. 

Option 1 is preferred as it mirrors the present Career Offender and Armed Career Criminal 
guidelines, but POAG does have two concerns regarding Option 1. First, POAG recommends 
clarifying that the prior sex offense conviction must receive criminal history points under the 
provisions of §4Al .1 in order for the defendant to qualify for the application of §4B 1.5. Second, 
POAG offers a formatting change to §4B 1.5( d). The language "a repeat and dangerous sex 
offender's criminal history category in every case shall be ... " should precede the table at 
§4B l .5(b ). This minor change would be consistent with the presentation of a career offender's 
criminal history category found in §4B 1.1. 
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POAG prefers the commentary set forth in option IB. They strongly recommend, however, that 
comment (n3) for option IB, language be included to designate whether the prior sex offense 
conviction under §4Bl.5(a)(2) is one that has to be counted under the provisions of §4Al.l. 

POAG prefers Option 3, wherein a SOC is included in §2A3. l that addresses pattern of activity. 
This allows for the consideration of additional sexual abuse or exploitation of a minor that does 
not necessarily result in conviction. 

Judicial Committee on Criminal Law 
Honorable Sim Lake 
Chair, Sentencing Guideline Subcommittee 
300 East Washington Street, Suite 222 
Greenville~ South Carolina 29601 

The Judicial Committee on Criminal Law (CLC) is concerned with Application Note 2 in Option 
2 because it believes the language "is likely to continue to engage in prohibited sexual conduct 
with minors in the future" is broad and subjective. CLC further believes this determination could 
be difficult for the sentencing court in cases where no psychosexual evaluation of the defendant 
was prepared. 

The CLC has additional concerns that although it agrees that the maximum term of supervised 
release is justified for most offenders, requiring that the maximum term be imposed in every case 
is problematic because of the limited resources available to probation officers. Instead, the CLC 
recommends alternative language of, "[I]n the majority of cases the Commission believes that the 
maximum term of supervised release should be imposed." 

11 



Proposed Amendment 6 - Stalking and Domestic Violence • 

[No public comment submitted for this amendment.] •• 
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Proposed Amendment 7 - Re-Promulgation of Emergency Amendment Regarding 
Enhanced Penalties for Amphetamine and Methamphetamine Laboratory Operators as 
Permanent Amendment 

[No public comment submitted for this amendment.] 
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Proposed Amendment 8 - Mandatory Restitution for Amphetamine and 
Methamphetamine Offenses 

[No public comment submitted for this amendment.] 
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Proposed Amendment 9- Safety Valve 

Department of Justice 
Statement of Robert S. Mueller, ID 
Acting Deputy Attorney General 

The DOJ opposes any expansion of the safety valve. DOJ states that the safety valve was 
enacted to provide relief for persons who received high sentences and were identified by 
Congress as the least culpable group of such offenders. The guidelines therefore reduce an 
otherwise severe sentence in recognition of the safety valve criteria. By contrast, a low-level 
drug dealer, whose relevant conduct results in an offense level below 26, is subject to a sentence · 
of less than five years, even before consideration of mitigating factors that can teduce the 
sentence further. DOJ suggests that the proposed 2- level reduction is not needed for this 
offender. 

Department of Justice 
Criminal Division 
Michael Horowitz, Ex-Officio Commissioner 

DOJ does not see the need for this amendment. The "safety valve" exemption from mandatory 
minimum sentences was enacted to provide relief for persons who received high sentences but 
who were identified by Congress as the least culpable group of persons subject to such sentences. 
By contrast, a courier of a small quantity of cocaine whose relevant conduct results in an offense 
level below 26 would be subject to a sentence ofless than five years, even before consideration 
of mitigating factors, such as acceptance of responsibility and role in the offense, that can reduce 
the sentence. DOJ states that relief from high sentences under the "safety valve" and the 
proposed2-level reduction are simply not needed for this offender. 

Probation Officers Advisory Group 
Ellen S. Moore, Chairman 
U.S. Probation Office 
P.O. Box 1736 
Macon, GA 31202 

POAG strongly supports this amendment. 
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