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Public Comment Summaries 
2001 Amendment Cycle 

Proposed Amendment 1 - Ecstasy 

Department of Justice (DOJ) 
Criminal Division 
Michael Horowitz, Ex-Officio Commissioner 

DOJ strongly supports this amendment because current ecstasy penalties are too low to serve as 
an effective deterrent. DOJ states that the proposed penalty levels for ecstasy comply with the 
statutory directive and are consistent with the 20-year statutory maximum term of imprisonment 
for a first offense. 

Department of Justice 
Statement of Robert S. Mueller, III 
Acting Deputy Attorney General 

The Department of Justice (DOJ) strongly supports the proposed amendment increasing the 
penalties for ecstasy. Mr. Mueller states that ecstasy has a high potential for abuse, causes 
widespread actual abuse, and has no acceptable medical use. Further, the target population 
consists of teenagers and young adults, and the drug is quickly becoming one of the most abused 
drugs in the United States. DOJ also states that medical evidence demonstrates the serious 
danger it poses to users, including the death of brain cells. For these reasons, DOJ urges the 
adoption of this amendment. 

Federation of American Scientists (F.A.S.) 
307 Massachusetts Avenue, N.E. 
Washington, D.C. 20002 

The F.A.S. states that because the usual doses ofMDMA and heroin differ, treating the . 
substances alike on a weight-for-weight basis would implicitly treat one dose ofMDMA as being 
equivalent to ten doses of heroin. While MDMA has risks, the damage done by heroin to its 
users, and the damage done by its users and dealers to others, vastly outweighs the damage done 
byMDMA. 

The F.A.S. suggests treating ten doses ofMDMA as equivalent, for sentencing purposes, to one 
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dose of heroin. This implies an equivalency of 1 gram ofMDMA to 10 grams of marijuana . 
Such an equivalency would mean that a single dose ofMDMA would be treated as equivalent to 
approximately eight doses of marijuana. The F.A.S. states that the published proposal would 
treat a single dose ofMDMA as equivalent to eight hundred doses of marijuana, a quantity that 
would support daily smoking for more than two years. The F.AS. submits that if the 
Commission ratifies the published proposed amendment, the resulting change in sentencing 
would have the effect of diverting enforcement resources away from heroin, cocaine, and 
methamphetamine toward MDMA. The result of such a diversion would be to make the overall 
drug abuse problem worse. 

The F.A.S. states that weight is not an appropriate basis for comparing drugs for sentencing 
pmposes. A more accurate measure is to convert weight into dosage units for meaning 
comparisons. 

The F.A.S. submits the following additional statements: 

• 

• 

• 

• 

• 

• 

There is growing laboratory evidence suggesting that MDMA is capable of causing 
lasting neurological changes in some of its users. 
This evidence contradicts earlier claims that MDMA is "harmless" or "non-addictive." 
Still, while rates of damage on a per-dose basis are difficult to compute, the gross 
measured damages due to heroin and MDMA differ by orders of magnitude. 
According to the Drug Abuse Warning Network (DAWN) "heroin/morphine" accounted 
for 4,820 medical examiner mentions (deaths related to acute or chronic use) in 1999, 
while "MDM" [which the F.A.S. assumes to mean MDMA] accounted for 42 mentions: 
a ratio of more than 100: 1. 
"Heroin/morphine" accounted for 84,409 emergency department mentions ( emergency 
department visits related to acute or chronic use) in 1999, while "MDM" accounted for 
2,850 mentions: a ratio of 30: 1. 
MDMA, while more widely used than heroin according to surveys, is much less likely to 
lead to patterns of abuse or dependency requiring clinical treatment. 
Both in its pharmacology and its risk profile, MDMA more closely resembles_ the 
hallucinogens than it does heroin. MDMA has some level of toxic risk and has some 
non-trivial risk of generating addictive-like behavior. MDMA is far less likely than PCP 
or LSD to generate acute psychological crises ("bad trips") or extreme acting-out 
behavior. Moreover, unlike the true hallucinogens, MDMA is highly reinforcing, which 
suggests that the transition from initiation to regular use may be more common among 
MDMA users than among users of LSD or mescaline. Thus any overall comparison of 
MDMA with the other hallucinogens would depend on the relative weighting of the risk 
of acute psychological crisis and related behaviors against addictive and toxic risks . 
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Mark A. Kroeker, Chief of Police 
City of Portland, Oregon 
1111 S.W. 2nd Avenue 
Portland, OR 97204 

Mr. Kroeker encourages the Commission to pass an amendment that will enhance penalties for 
the manufacture, importation, and exportation or trafficking in Ecstasy. Mr. Kroeker stated that 
his community has realized a dramatic rise in the distribution and use of Ecstasy of the last year. 
In November of 2000, Portland recorded its first-ever Ecstasy death, when an 18 year-old man 
overdosed on Ecstasy at a local "rave club." 

Dustianne North 
MSW/Ph.D. Candidate, UCLA 
3909 Cumberland Avenue 
Los Angeles, CA 90027 

Francis Della Vecchia 
Los Angeles Mayoral Candidate 
5850 W. 3rd Street #336 
Los Angeles, CA 90036 

Ms. North and Mr. Della Vecchia write to express their concern about proposed increases in 
penalties for MDMA. Both are members of the dance community and state that they strongly 
believe that tough sentencing guidelines will not address the problem of MDMA abuse and in 
fact will do further harm to the dance community and persons who use MDMA. 

Ms. North and Mr. Della Vecchia recommend that effort be made by government and non-profit 
agencies concerned about ecstasy use to become more educated about the drug itself, the 
lifestyles that go along with its use, and the reasons people choose to do it. 

. Michael A. Greene 
263 East 3560 South 
Salt Lake City, UT 84115-4720 

Mr. Greene writes to request that the Commission admit his report be admitted into the record for 
the pending proposal to increase ecstasy penalties. 

Mr. Greene states that while he neither uses illegal drugs nor encourages the abuse of any drug, 
he is concerned about the total effect that drug prohibition has had on society. 

The essence of Mr. Greene's report is that MDMA bas potential positive therapeutic uses. He 
states that Food and Drug Administration officials have granted permission to demonstrate 
MDMA efficacy in terminal cancer patients; this is a strong indication that there are potential 
benefits to the clinical use of MDMA. Further; it is unreasonable to equate a potentially useful 
drug like MDMA with other "club drugs" like methamphetamine, when MDMA exhibits no 
more danger than many drugs now prescribed . 
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Dean Sheldon Serwin 
Attorney 
1680 N. Vine Street, Suite 1115 
Hollywood, California 90028 

Mr. Serwin writes to oppose the proposed increase in MDMA penalty. Mr. Serwin believes that 
our penal system should be used for rehabilitation purposes whenever possible and putting kids 
in jail and prison where they have easy access to drugs will not rehabilitate them. 
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Proposed Amendment 2 - Amphetamine 

• 

• [No public comment submitted for this amendment.] 
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Proposed Amendment 3 - Trafficking in List I Chemicals • 

[No public comment submitted for this amendment.] • 
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Proposed Amendment 4 - Human Trafficking • 

• [No public comment submitted for this amendment.] 
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Proposed Amendment 5 - Sexual Predators 

Department of.Justice• 
Criminal Division 
Michael Horowitz, Ex-Officio Commissioner 

DOJ supports much of what the Commission has proposed and believes that the amendments are 
important to assure adequate punishment for the serious offenses addressed. 

a. Pattern of Activity 

DOJ prefers Option l(which creates §4B1.5, Repeat and Dangerous Sex Offender, for those 
convicted of a sex offense for the second time) together with Option 3 (which includes an 
increase for "pattern of activity" within the sexual abuse guidelines). This combination of 
options would treat repeat sex offenders with appropriate severity, but like the child pornography 
guidelines, would provide an increase for those who engage in a pattern of sexual misconduct, 
even if the misconduct has not resulted in a conviction . . DOJ believes that a Criminal History 
Category of not less than IV is appropriate for the proposed, new provision on repeat and 
dangerous sex offenders. 

• 

Under Option 1, DOJ suggests simplifying the proposal by using the same definition for both the 
present and past conviction of a "sex offense" and using this term in the guideline. DOJ • 
recommends defining this term as it is defined in Application Note 2 of Option 1 A but also 
include state offenses consisting of conduct that would have been a listed offense ifthe conduct 
had occurred within the special maritime and territorial jurisdiction of the United States. Thus, 
the proposed definition of"sex offense" would include all of Chapter 109A, Chapter 110 (except 
for trafficking, receipt and possession of child pornography, and record-keeping offenses), 
Chapter 117 ( except for failure to file factual statements about aliens and transmitting 
information about a minor), and state offenses that would constitute such a violation. If the 
Commission adopts Option lA as proposed, DOJ suggests that the term "sex offense conviction" 
be changed to "prior sex offense conviction" to be consistent with the statute. 

DOJ also recomn:iends deleting proposed Application Note 5 in Option 1 because this proposed 
departure provision could have the unfortunate effect of undermining the guideline. 

Concerning Option 2, DOJ does not believe that an additional "sexual predator guideline" is 
necessary to account for serious offenders who do not have a prior sex offense conviction. 

If Option 1 is not adopted in conjunction with Option 3, as DOJ suggests, then the scope of 
Option 3 should be expanded to assure that it applies to all of the offenses covered by the 
statutory directive on pattern of activity. In addition, the proposed pattern enhancement for the 
sexual abuse guidelines includes trafficking in child pornography, whereas the existing pattern 
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• enhancement in the child pornography guideline excludes trafficking, §2G2.2., Application 
Note 1. DOJ states that the two definitions should be the same and should both include 
trafficking in child pornography as part of a "pattern of activity." 

b. Supervised Release 

DOJ agrees with this proposal, but states that the guideline's definition of a "sex offense" does 
not match the definitio·n section of Option IA. That portion of the proposed amendments defines 
"sex crime as an instant offense of conviction" as all of Chapter 109A, Chapter 110 ( except for 
trafficking, receipt and possession of child pornography and record keeping offenses), and 
Chapter 117 ( except for failure to file factual statements about aliens and transmitting 
information about a minor). DOJ suggests the proposed definition in §5D 1.2 is somewhat · 
broader than necessary; DOJ prefers the definition in Option IA, Note 2. 

c. Multiple Counts 

DOJ supports Option 2; however, the state~ent about grouping in the last part of the paragraph 
of the synopsis for Part C is confusing. It states that the addition of an enhancement in §2G2. l 
for the production of sadistic or masochistic material would result in the grouping of child 
pornography trafficking and production counts of conviction under §3D 1.2( c ), contrary to the 
non-grouping option in Part B. DOJ believes that the harms involved in production and 
distribution are separate and that the non-grouping rule should prevail. 

• d. Additional Enhancements 

• 

DOJ believes that no such additional enhancements are needed at this time. 

Federal Public and Community Defenders 
Jon Sands, Chair 
Federal Defender Committee on the Guidelines 

The defenders recommend deferring action on the pattern-of-activity and incest amendments and 
on the increase in the base offense levels in §2A3.2 until after hearing at which Native American 
tribes, organizations, and individuals can testify. 

Part A - If the Commission decides to proceed without hearings, the defenders prefer option 4, 
adding coinmentary language encouraging an upward departure. The defenders, however, 
recommend deletion of that part of option 4 that would amend §5D1.2 to require the maximum 
term of supervised release if the defendant is convicted of a sex offense. The defenders believe 
that this part of option 4 unnecessarily restricts judicial discretion. In any event, the defenders 
recommend excluding acts of incest from a definition of pattern of activity. If the Commission 
adopts option 1, the defenders recommend a criminal history category of not less than N ( option 
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IA) and recommends that proposed §4Bl.5 have the same temporal limitations under §4Al.2(e) 
that apply to the career offender guideline. The defenders oppose option 2 because proposed 
§4B 1.6 (1) would vitiate the requirement of proof beyond a reasonable doubt; (2) would be 
susceptible to prosecutorial manipulation (prosecutors could obtain a greater sentence by 
changing one count and using other allegations to seek the enhancement under proposed §4B 1.6, 
rather than charging all allegations); and (3) would result in disproportionate sentences among 
sexual offenders. 

Part B - the defenders support option 1, which would call for the grouping of counts under 
§3D 1.2( d), because it will encourage greater uniformity in sentencing, discourage sentence 
manipulation by plea agreements, and promote judicial economy. 

Part C - Base offense level. If the Commission decides to act on the base offense level without 
hearings, the defenders believe that the increase in the base offense levels last cycle are generally 
sufficient to comply with the congressional mandate, but they would support a new base offense 
level of21 that would apply to an offense under 18 U.S.C. ch.117 that involves a sexual act. A 
base offense level of 18 would apply to a violation of 18 U.S.C. ch.117 that does not involve a 
sexual act, and a base offense level of 15 would apply in all other cases. 

Incest enhancement. The defenders oppose an incest enhancement because of the disparate 
impact on defendants who are Native Americans. 

Probation Officers Advisory Group 
Ellen S. Moore, Chairman 
U.S. Probation Office 
P.O. Box 1736 
Macon, GA 31202 

The Probation Officers Advisory Group (POAG) prefers a combination of Part A, Option 1, and 
Option 3 as an approach to satisfy the congressional directive in the Act that requires penalty 
increases in any case in which the defendant engaged in a pattern of activity involving sexual 
abuse or exploitation of a minor. 

Option 1 is preferred as it mirrors the present Career Offender and Armed Career Criminal 
guidelines, but POAG does have two concerns regarding Option 1. First, POAG recommends 
clarifying that the prior sex offense conviction must receive criminal history points under the 
provisions of §4Al .1 in order for the defendant to qualify for the application of §4B 1.5. Second, 
POAG offers a formatting change to §4B 1.5( d). The language "a repeat and dangerous sex 
offender's criminal history category in every case shall be ... " should precede the table at 
§4B l .5(b ). This minor change would be consistent with the presentation of a career offender's 
criminal history category found in §4B 1.1. 
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POAG prefers the commentary set forth in option IB. They strongly recommend, however, that 
comment (n3) for option IB, language be included to designate whether the prior sex offense 
conviction under §4Bl.5(a)(2) is one that has to be counted under the provisions of §4Al.l. 

POAG prefers Option 3, wherein a SOC is included in §2A3. l that addresses pattern of activity. 
This allows for the consideration of additional sexual abuse or exploitation of a minor that does 
not necessarily result in conviction. 

Judicial Committee on Criminal Law 
Honorable Sim Lake 
Chair, Sentencing Guideline Subcommittee 
300 East Washington Street, Suite 222 
Greenville~ South Carolina 29601 

The Judicial Committee on Criminal Law (CLC) is concerned with Application Note 2 in Option 
2 because it believes the language "is likely to continue to engage in prohibited sexual conduct 
with minors in the future" is broad and subjective. CLC further believes this determination could 
be difficult for the sentencing court in cases where no psychosexual evaluation of the defendant 
was prepared. 

The CLC has additional concerns that although it agrees that the maximum term of supervised 
release is justified for most offenders, requiring that the maximum term be imposed in every case 
is problematic because of the limited resources available to probation officers. Instead, the CLC 
recommends alternative language of, "[I]n the majority of cases the Commission believes that the 
maximum term of supervised release should be imposed." 
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Proposed Amendment 6 - Stalking and Domestic Violence • 

[No public comment submitted for this amendment.] •• 
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Proposed Amendment 7 - Re-Promulgation of Emergency Amendment Regarding 
Enhanced Penalties for Amphetamine and Methamphetamine Laboratory Operators as 
Permanent Amendment 

[No public comment submitted for this amendment.] 
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Proposed Amendment 8 - Mandatory Restitution for Amphetamine and 
Methamphetamine Offenses 

[No public comment submitted for this amendment.] 
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Proposed Amendment 9- Safety Valve 

Department of Justice 
Statement of Robert S. Mueller, ID 
Acting Deputy Attorney General 

The DOJ opposes any expansion of the safety valve. DOJ states that the safety valve was 
enacted to provide relief for persons who received high sentences and were identified by 
Congress as the least culpable group of such offenders. The guidelines therefore reduce an 
otherwise severe sentence in recognition of the safety valve criteria. By contrast, a low-level 
drug dealer, whose relevant conduct results in an offense level below 26, is subject to a sentence · 
of less than five years, even before consideration of mitigating factors that can teduce the 
sentence further. DOJ suggests that the proposed 2- level reduction is not needed for this 
offender. 

Department of Justice 
Criminal Division 
Michael Horowitz, Ex-Officio Commissioner 

DOJ does not see the need for this amendment. The "safety valve" exemption from mandatory 
minimum sentences was enacted to provide relief for persons who received high sentences but 
who were identified by Congress as the least culpable group of persons subject to such sentences. 
By contrast, a courier of a small quantity of cocaine whose relevant conduct results in an offense 
level below 26 would be subject to a sentence ofless than five years, even before consideration 
of mitigating factors, such as acceptance of responsibility and role in the offense, that can reduce 
the sentence. DOJ states that relief from high sentences under the "safety valve" and the 
proposed2-level reduction are simply not needed for this offender. 

Probation Officers Advisory Group 
Ellen S. Moore, Chairman 
U.S. Probation Office 
P.O. Box 1736 
Macon, GA 31202 

POAG strongly supports this amendment. 

15 




