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ISSUE 

Theft, Fraud, and Tax Loss Tables (§§2Bl.l, 2Fl.l, 
2T4.1)-{A) presents two options for revising the theft, fraud, 
and tax loss tables to raise penalties for economic offenses 
that have medium to high dollar losses in order to achieve 
better proportionality with guideline penalties for other 
offenses of comparable seriousness; and (B) includes issues 
for comment on (i) suggested construction of the loss tables 
other than those proposed by the amendment; and (ii) whether, 
if "more than minimal planning" is built into the loss tables, 
departures based on the extent of planning involved should be 
prohibited. 

Guidelines that Refer to the Theft and Fraud Loss Tables 
(Chapter Two)-(A) indicates the changes that might be 
called for in guidelines that refer to the theft or fraud loss 
tables if the Commission were to adopt one of the loss tables 
proposed in Amendment I; (B) proposes an alternative 
monetmy table that does not incorporate "more than minimal 
planning"; (C) includes issue for comment on the appropriate 
starting point for a loss table applicable to offenses sentenced 
under §2B2.3 (Frespass) that involve invasion of a protected 
computer; and (D) includes issues for comment on (i) whether 
any of the referenced guidelines should refer to the fraud loss 
table proposed in Amendment I instead of the Alternative 
Monetary Table; (ii) whether the increase in offense level 
resulting from reference to a particular monetary table should, 
for any of the referenced guidelines, be capped at a certain 
number of levels; and (iii) whether any of the guidelines that 
refer to the current fraud loss table should continue to refer to 
that table if the Commission adopts a new fraud loss table. 

Consolidation of Theft, Fraud Property Destruction, and 
Fraud Guidelines (§§281.1, 281.3, and 2F1.1)-(A) 
consolidates the theft, property destruction, and fraud 
guidelines; and (B) includes issues for comment on (i) whether 
Application Note I 0 of the proposal should be stated as an 
explicit cross reference to the most applicable guideline; and 
(ii) whether any of the specific offense characteristics in the 
proposal should be eliminated. 

Definition of Loss (§§2Bl.l and 2Fl.l)-(A) presents two 
options for revising the definition of loss in the theft and fi·aud 
guidelines; and (B) includes issues for comment on (i) the 
standard of causation; (ii) fair market value; (iii) interest; (iv) 
credits against loss and benefit received by victims; (v) the 
diversion of government benefits; (vi) gain; (vii) intended loss; 
(viii) the risk of loss; (ix) loss amounts that over- or understate 
the significance of the offense; and (x) additional special rules. 
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Issues Related to Revision of Loss Tables (§§2Bl.l, 2Fl.l, 
and 2T4.1 }-(A) proposes deletion of the "more than minimal 
planning" enhancement; (B) proposes a two-level reduction in 
the theft and fraud guidelines for cases involving only limited 
or insignificant planning, if "more than minimal planning " is 
built into the loss tables; (C) adds an enhancement to the theft 
and fraud guidelines for sophisticated concealment; and (D) 
eliminates the jour-level increase currently required for 
defendants who derive more than $1 million in gross receipts 
from financial institutions while maintaining the current floor 
of level 24 for such defendants. 

Telemarketing Fraud - Issues for Comment-whether (i) 
telemarketing fraud should be treated differently in the 
guidelines from other fraud; (ii) the guidelines adequately 
address fraud offenses that impact multiple victims; (iii) the 
vulnerable victim guideline (§3Al.J) adequately addresses 
revictimization concerns; (iv) listed departure factors in 
§2FI.l and Chapter 5, Part K should be converted into 
specific offense characteristics; (v) the proposed amendments 
adequately address concerns about the use of sophisticated 
means; and (vi) there are additional factors that should be 
taken into account under the guidelines for telemarketing 
offenses. 
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7(A) 120 
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Circuit Conflicts--( A) addresses a circuit conflict by linziting 
the departure on aberrant behavior to a spontaneous and 
thoughtless act; (B) addresses a circuit conflict on the 
enhancement in the fraud guideline for the misrepresentation 
of acting on behalf of a charitable organization by providing 
enhancements for the legitimate employee ofthe organization 
who makes a misrepresentation to persons outside the 
organization and for the defendant who pretends to be an 
employee or authorized agent of the organization; (C) presents 
two options for addressing the circuit conflict regarding 
whether filing fraudulent forms with bankruptcy and probate 
courts violates a judicial order for purposes of the 
enhancement in the fraud guideline; (D) addresses the circuit 
conflict regarding whether the guideline procedure of 
grouping afailure to appear count of conviction with the 
underlying offense violates the statutory mandate of imposing 
a consecutive sentence by making it more clear that the method 
outlined for determining the sentence for failure to appear 
ensures an incremental, consecutive sentence, clearly 
distinguishing the pertinent statutes, and adding a departure 
provision if the offense conduct involves multiple obstructive 
behavior; (E) (i) addresses a circuit conflict by providing that 
the abuse of position of trust adjustment applies to the 
imposter; and (ii) provides issue for comment on whether 
§3BJ.3 should be amended to exclude application to the 
imposter; (F) presents three options for addressing a circuit 
conflict on whether the term "instant offense," as used in 
§3CJ.J, includes obstruction that occurs in cases closely 
related to the defendant's case or only those cases specifically 
related to the offense of conviction; (G) addresses a circuit 
conflict by excluding a defendant's denial of drug use while in 
pret1·ial release ji-om application of the obstruction ofjustice 
guideline; (H) presents two options for addressing a circuit 
conflict on whether confinement in a community treatment 
center or halfway house following revocation of parole, 
probation, or supervised release qualifies as "incarceration" 
in determining the defendant 's subsequent criminal history 
score; and (/)presents four options for addressing a circuit 
conflict on whether a diminished capacity departure is 
precluded if the defendant committed a "crime of violence". 

Grounds for Departure (§SK2.0}-issuefor comment on 
whether §5K2.0 should be amended to inc01porate the analysis 
and holding of Koon v. United States. 116 S.Ct. 2835 (1996). 

Homicide (Chapter Two, Part A )-issue for comment on 
review and possible amendment of homicide guidelines, 
specifically (A) second degree murder (§2AJ.2); (B) voluntary 
manslaughter (§2Al.3); (C) involuntary manslaughter 
(§2Al.4); and (D) closely related guidelines. 
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Electronic Copyright Infringement (§2BS.3}-issue for 
comment on how to amend §2B5.3 (Copyright Infringement) to 
best effectuate congressional directive to the Commission in 
the No Electronic Theft Act. 

Property Offense at National Cemeteries - (A) proposes an 
enhancement of not less than two levels for offenses against 
the property of a national cemetery in response to the 
Veteran's Cemetery Protection Act of 1997; and (B) includes 
issue for comment on whether floor offense level should also 
be provided for such offenses. 

Prohibited Persons in Firearms Guideline (§21<2.1}--(A) 
expands definition of prohibited person to include person 
convicted for misdemeanor crime of domestic violence; and 
(B) increases base offense level for persons who knowingly sell 
a firearm to a prohibited person. 

Conditions of Probation and Supervised Release -(A) adds 
a discretionary condition of probation regarding deportation; 
(B) deletes reference to 'Just punishment" in supervised 
release guideline; and (C) indicates that discretionary 
conditions of probation and supervised release are policy 
statements. 



1998 PROPOSED AMENDMENTS TO THE SENTENCING GUIDELINES, 
POLICY STATEMENTS, AND OFFICIAL COMMENTARY 

Fraud, Theft, Tax, and Related Offenses 
Chapter Two 

1. Synopsis of Proposed Amendment: During the I997-98 amendment cycle, the Sentencing Commission has 
identified as a priority issue for consideration the definition of "loss" and the weight it is given in the theft, 
fraud, and tax guidelines. The following are two proposed options for revising the loss tables for the theft, 
fraud, and tax guidelines. The purpose of both options is to raise penalties for economic offenses that have 
mediwn to high dollar losses in order to achieve better proportionality with the guideline penalties for other 
offenses of comparable seriousness. With the exception of the proposed tax tables at low dollar losses, each 
of the proposed tables uses two-level incremental increases in offense levels. 

Option I: 

(A) §2BJ.l (17Jeft): The proposed loss table incorporates the two-level "more than minimal planning" (MMP) 
enhancement currently treated as a separate specific offense characteristic in the theft guideline. The first level 
from that enhancement is built in at amounts exceeding $10,000; the second /eve/from that enhancement is 
built in at amounts exceeding $20,000. In addition, beginning at amounts exceeding $40,000, the severity of 
the offense levels in the proposed theft loss table is greater than the severity of the offense levels in the current 
theft loss table, plus an enhancement for Mlv!P. 

{B) §2FI.1 {Fraud): The proposed change provides for an initial increase in the loss table from a base offense 
level of6 to an offense level of8 at more than $5,000, whereas the initial increase in the current fraud loss 
table is an increase from a base offense level of6 to an offense level of7 at more than $2,000. The proposed 
loss table incorporates the MMP enhancement currently treated as a separate specific offense characteristic 
in the fraud guideline. The first level of that enhancement is built in at amounts exceeding $10,000; the second 
levelfi·om that enhancement is built in at amounts exceeding $20,000. In addition, beginning at $40,000, the 
severity of the offense levels in the proposed fraud loss table is greater than the severity of the offense levels 
in the current fraud loss table, plus an enhancement for MMP. 

{C) §2T4.I (Tax): For tax losses of$40,000 or less, the offense levels of the proposed tax loss table are the 
same as the cwTent tax loss table. For losses of more than $40,000, the proposed increases in offense levels 
are the same as the increases in offense levels in the proposed theft and fraud loss tables for like monetary 
amounts. 

Option 2: 

(A) §2BI.I (Theft): The proposed loss table incorporates the two-level MMP enhancement currently treated 
as a separate specific offense characteristic in the theft guideline. The first level from that enhancement is 
built in at amounts exceeding $2,000; the second level from that enhancement is built in at amounts exceeding 
$5,000. (Because the proposed table also changes a "cutting point" from $I 0,000 to $I 2,500, only one level 
for more than MMP is built in for amounts between $10,000 and $I2,500.) In addition, beginning at amounts 
exceeding $12,500, the severity of the offense levels in the proposed theft loss table is greater than the severity 
of the offense levels in the current theft loss table, plus an enhancement for MMP. 

{B) §2F1.I (Fraud): The proposed loss table provides for an initial increase from a base offense level of 6 to 
an offense level of 8 at more than $2,000, whereas the initial increase under the current fraud loss table 
increases the base offense level of 6 to an offense level of 7 at more than $2,000. The proposed loss table 
incorporates the MMP enhancement currently treated as a separate specific offense characteristic in the ji-aud 
guideline. The first level of that enhancement is built in at amounts exceeding $2, 000; the second level from 



that enhancement is built in at amounts exceeding 55,000. (Because the proposed table also changes a 
"cullingpoint"from $10,000 to $12,500, only one /eve/for MMP is built in for amounts between $10,000 and 
$12,500) In addition, beginning at $12,500, the severity of the offense levels in the proposed fraud loss table 
is greater than the severity of the offense levels in the current fraud loss table, plus an enhancement for MMP. 

(C) §2T4.1 (Tax): The proposed increases in offense levels are the same as the increases in offense levels in 
the proposed fraud loss tables for like monetary amounts. 

Option 1: 

§2Bl.t. La r ceny. Embezzlement. and Other Forms of T heft: Receiving. Tra nsportine. 
Transferrin g. T ransmitting. or Possessing Stolen Property 

* * * 
(b) Specific Offense Characteristics 

(1) If the loss exceeded $+66$2.000, increase the offense level as follows: 

the Gteatest) 

(A) $1 00 ot less 
(D) Mote than $1 00 
(C) Mote thllu $1,000 
(D) Mote tltllu $2,000 
(E) Mote than $5,000 
(F) Mote than $10,000 
{G) Mo•e than $20,000 
(II) Mote than $40,000 
(l) M01e thmt $70,000 
(J) Mote thau $120,000 
(K) Mote thau $200,000 
(L) Mote thmt $350,000 
(1\1) Mot e thllli $500,000 
(N) Mote thllu $800,000 
(0) Mote than $ 1 ,500,000 
(P) Mot e t111m $2,500,000 
(Q) Mote than $5,000,000 
(R) Mo1 e thllu $1 0,000,000 
(S) Mote thau $20,000,000 
(T) Mote thau $40,000,000 
(U) Mote than $80,000,000 

Lo;;;; Amount (Apply the Greenest) 

(/\) $2,000 0r less 
(l3) Ylorc than $2.000 
(C'J More than $5.000 
tD) More than $10.000 
( 1. , :hi!n 0()0 

2 

!rtCICci$e in 

uo inct ea:se 
lldd l 
lldd 2 
lldd 3 
add 4 
add 5 
lldd 6 
add 1 
add 8 
add 9 
add 19 
add l l 
add 12 
add 13 
add 14 
add 15 
add 16 
add 11 
lldd 18 
add 19 
add 29. 

OITcnsc Level 

no increase 
add 2 
3dd .t 
add (, 
1dd s 



§2Fl.l. 

(P) More than $40,000 
(G) More than $80,000 
(1-1) More than $200,000 
(I) than $500,000 
(J) More than $1.200.000 
(K) More than $2.000.000 
(L) More than $7,500,000 
(M) More than $20,000.000 
(N) More than $50,000.000 
(0) More than $ 1 00,000,000 

* * * 

add 10 
add 12 
add U 
add 16 
add 18 
add 20 
add 22 
add24 
add 26 
add 28. 

Fraud and Deceit: Forgery: Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specifi c Offense Characteristics 

( I) If the loss exceeded sr,B00$5.000, increase the offense level as follows: 

Lms: (Apply the Gteatest) Inctcase in Le•el 

(A) $2,000 ot less nO illet el\3e 
(B) Mote than $2,000 add 1 
(C) M01e than $5,000 add 2 
(D) Mote than $10,000 add 3 
(E) Mote than $20,000 add 4 
(F) Mote than $40,000 add 5 
(G) Mote than $70,000 add 6 
(II) Mote tha11 $120,000 add 7 
(I) Mote tha11 $200,000 add 8 
(J) Mote than $350,000 add 9 
(K) Mote than $500,000 add 19 
(L) Mote than $800,000 add 11 
(M) Mote th<1n $1 ,500,000 add 12 
(N) Mote than $2,500,000 add 13 
(0) More than $5,000,000 add 14 
(P) Mote than $ 1 0,000,000 add 15 
(Q) Mose than $20,000,000 add 16 
(R) Mote tlta11 $40,000,000 add 17 
(S) Mos e tha11 $80,000,000 add 18. 

Loss Amount (Apply the Greatest) OtTensc Level 
Increase 

(A) $5.000 or less 
([3) More than $5,000 
(C) More than $ 10.000 
(0) than $20.000 

3 

no i ncreasc 
add 2 
add 4 
add 6 



§2T4.t. 

(E) M0rc them $40,000 
(r) More than $80,000 
(G) More than $200,000 
(H) More than $500,000 
(I) More than $ 1.200.000 
(J) More than $2.500.000 
(K) More than $7,500,000 
(L) :vtore than $20,000.000 
(M) More than $50,000.000 
(N) More than $100,000,000 

* * * 
Tax Table 

Loss (Apply the Greatest) 

(A) $1 ,700 or less 
(D) Mote than $1 ,700 
(C) More than $3 ,000 
(D) Mote than $5,000 
(E) Mote than $8,000 
(F) Mote than $13,500 
(G) Mote than $23,500 
(II) More than $40,000 
(I) More than $70,000 
(J) Mo1e tlam $120,000 
(K) Mo1e tha11 $200,000 
(L) More than $325,000 
(M) More than $550,000 
(N) More than $950,000 
(0) More than $1 ,500,000 
(P) Mote tlran $2,500,000 
(Q) Mote than $5,000,000 
(R) Mote than $ 10,000,000 
(S) Mote than $20,000,000 
(T) Mote than $40,000,000 
(U) Mote tlwn $80,000,000 

Loss Amount (Apply the Greatest) 

(A) $ 1.700 or less 
(13) More than $1,700 
(C) iv1orc than $3,000 
(D) More than $5,000 
(E) Ml)rc than $8.000 
(F) More than $13.500 
(G) \-1ore than $23,500 
(H} More than $40,000 
I I \ \IN,: lh:m Sf:O.OOO 

4 

add 8 
add 10 
add 12 
add 14 
add 16 
add 18 
add 20 
add 22 
add 24 
add 26 . 

Offe11se Le vel 

6 
7 
8 
9 
19 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26. 

Offensl! Level 
Increase 

no increase 
add I 
add 2 
add 3 
add 4 
add 5 
add 6 
add 8 
.tdd iO 



Option 2: 

§281.1. 

(J) More than $200,000 
(K) More than $500,000 
(L) More than $1 ,200.000 
(M) More than $2,500.000 
(N) More than$7.500,000 
(0) Morl! than $20,000,000 
(P) More than $50,000.000 
(Q) More than $100.000,000 

* * * 

add 12 
add 1-t 
ndd 16 
add 18 
add 20 
add 22 
add 24 
add 26. 

La rceny. Embezzlement. and Other Forms of Theft: Receiving. Transporting. 
Transferring. Transmitting. or Possessing Stolen Property 

* * * 
(b) Specific Offense Characteristics 

(I) If the loss exceeded $100, increase the offense level as follows: 

the 61eatest) loqease in Leoel 

(A) S 100 01 less 110 
(B) Mo1e than $100 add I 
(C) Mo1 e than $1,000 add 2 
(D) M01 e than $2,000 add 3 
(E) Mo1 e than $5,000 add 4 
(F) Mo1 e than $10,000 add 5 
(G) Mo1e than $20,000 add 6 
(II) Mo1e that1 $40,000 add 7 
(I) M01e $70,000 add 8 
(J) M01 e than $120,000 add 9 
(K) Mo1e than $200,000 add 16 
(L) Mo1e than $350,000 add l1 
(M) M01e than $500,000 add 12 
(N) Mo1e than $800,000 add 13 
(0) Mo1 e than $1 ,500,000 add 14 
(P) Mo1 e than $2,500,000 add 15 
(Q) M01 e than $5,000,000 add 16 
(R) More than $10,000,000 add 17 
(S) Mo1e that1 $20,000,000 add 18 
(T) Mo1 e than $40,000,000 add 19 
(U) Mo1e than $80,000,000 add 29. 

Amount (Apply the Greatest) OfTcn-;e l .cwl 
lncrc<1se 

(A) 
tB) 

$100 or less 
tv than S I 00 

5 

no incn.:asc 
;ldcl I 



§2Fl.l. 

(C) More than S 1.000 add 2 
(D) More than $2.000 add 4 
(E) More than $5,000 add 6 
(F) More than S 12.500 add 8 
(G) More than $30.000 add 10 
(H) tvlorc than $70.000 add 12 
(I) f\·l01·e than S 150,000 add 14 
(J) More than $350.000 add 16 
(K) tlwn $800.000 ndd J8 
(L) More than $2.500.000 add 20 
(M) More than $7,500,000 add 22 
(N) More than $20,000.000 add 24 
(0) More tlwn $50,000.000 add 26 
(P) More than S I 00,000,000 add 28. 

* * * 
Fraud and Deceit: Forgery; Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

(1) If the loss exceeded $2,000, increase the offense level as follows: 

(Apply the Gteatest) 

(A) $2,000 or Jess 
(B) More than $2,000 
(C) More than $5,000 
(D) More than $10,000 
(E) More than $20,000 
(f) Mote than $40,000 
(G) Mote than $70,000 
(II) Mote than $120,000 
(I) More than $200,000 
(J) Mote than $350,000 
(K) Mote tha11 $500,000 
(L) Mote thmt $800,000 
(M) Mote thmt $1,500,000 
(N) Mote than $2,500,000 
(0) Mote than $5,000,000 
(P) Mote tha11 $10,000,000 
(Q) Mote than $20,000,000 
(R) Mote than $40,000,000 
(S) Mote than $80,000,000 

Ll)SS Amount (Apply the Greatest) 

6 

lnqease in Level 

110 illct Ca!SC 

add l 
add2 
add3 
add 4 
add 5 
add 6 
add 1 
add 8 
add 9 
add 10 
add 11 
add 12 
add 13 
add 14 
add IS 
add 16 
add 17 
add 18. 

I .eve! 
Increase 



(A) $2,000 or kss no increase 
(B) More than $2.000 add 2 
(C) More than $5,000 add 4 
(D) More th<m $12,500 add G 
(E) More than $30,000 add 8 
(F) More than $70,000 add 10 
{G) More than $150,000 add 12 
(H) More than $350,000 add 14 
(I) More than S800,000 add 16 
(J) More than $2,500.000 add 18 
(K) More than $7.500.000 add 20 
(L) More than $20,000,000 add 22 
(M) More titan $50,000,000 :ldd 24 
(N) More than $100.000.000 :ldd 26. 

* * * 

§2T4.1. Tax Table 

Tax Loss (Apply the Greatest) Offense Level 

(A) $1,700 or less 6 
(B) More tlrau $1,700 7 
(C) Mote than $3,000 8 
(D) Mote than $5,000 9 
(E) More than $8,000 16 
(F) More thllll $13,500 11 
(G) Mote than $23,500 12 
(II) More than $40,000 13 
(I) More than $70,000 14 
(J) Mote thar1 $120,000 15 
(K) More than $200,000 J6 
(L) More than $325,000 17 
(M) Mo1e than $550,000 18 
(N) Mote than $950,000 19 
(0) Mo1 e than $1 ,500,000 29 
(P) Mo1e tharr $2,500,000 21 
(Q) More than $5,000,000 22 
(R) More than $10,000,000 23 
(S) More than $20,000,000 24 
(T) Mote than $40,000,000 25 
(U) More than $80,000,000 26. 

Loss Amount (Apply the Greatest) I ,eve\ 
Increase 

(A) $2,000 or less no increase 
(B) More than $2.000 add 2 
(C) More than $5.000 ::ldd 4 
(D) More than $ 12.500 ilUd (i 

7 



(E) 
(F) 
(G) 
(H) 
(I) 
(J) 
(K) 
(L) 
(M) 
(N) 

More than $30,000 
More than $70,000 
More than $150,000 
More than $350,000 
More than $800,000 
More than $2,500.000 
More th<'ln $7.500.000 
More th<'ln $20,000,000 
More th<'ln $50,000,000 
More than $100.000.000 

* * * 

add 8 
add 10 
add 12 
add 14 
add 16 
add 18 
add 20 
add 22 
add 24 
add 26. 

Issues for Comment: (A) The Commission invites comment on suggested constructions of the loss tables for 
the theft, property damage and destruction, and fraud guidelines olher than the options proposed by this 
amendment. Specifically, the Commission invites commentators to suggest alternative loss tables that contain 
different rates of increases and different increments from those set forth in the options proposed by this 
amendment. 

(B) The Commission invites comment on whether, in conjunction with the above proposed amendments to build 
into the loss tables "more than minimal planning," it should add an application note in §§2B1.1 (Theft), 2B1.3 
(Property Damage and Destruction), and 2F 1.1 (Fraud) that would prohibit a downward departure if the 
offense involved only minimal planning and prohibit an upward departure if the offense involved "more than 
minimal planning. " For a related proposal to address cases in which there is limited or insignificant planning, 
see Amendment 5(B), infra. 

2. Synopsis of Proposed Amendment: The following proposed amendments indicate the changes that might 
be calledfor in several guidelines that refer to the loss tables in either §2B1.1 (Larceny, Embezzlement, and 
Other Forms ofTheft) or §2F1.1 (Fraud and Deceit) if the Commission were to adopt one of the proposed new 
loss tables (set forth in proposed Amendment 1, supra) as well as an alternative monetary table that does not 
incorporate "more than minimal planning" (MMP). 

The amendments are divided into Parts (A) through (G). Part (A) proposes an alternative monetary table that 
does not inc01porate MlvfP. The amendments to the referring guidelines are presented in Parts (B) through 
(G) as follows: 

(B) Those guidelines that arguably incorporate the concept of MMP into the base offense level or a specific 
offense characteristic. 
(C) Certain pornography and obscenity guidelines. 
(D) Certain copyright infringement and structuring guidelines, for which use of the proposed loss tables for 
fraud is also presented as an option. 
(E) Trespass,for which use of the proposed theft and fraud loss tables starting at $2,000 is also presented as 
an option, as well as an issue for comment. 
(F) Property destruction, which is proposed to be consolidated with the theft guideline (thereby mitigating the 
necessity for reference to the alternative monetary table). 
(G) Bank gratuity, which is proposed to be consolidated with the principal gratuity guideline. 

(A) The Reference Monetary Table 

Synopsis of Proposed Amendment: This amendment proposes to add to the guidelines an alternative monetary 

8 



table for guidelines, other than those for theft and fraud, that currently refer to either the theft or fraud loss 
table and arguably incorporate a MMP-type feature in either the base offense level or a specific offense 
characteristic. The proposed alternative monetary table does not build in MMP, but does incorporate the 
enhanced severity increases of the proposed fraud/theft tables 1, supra.) for amounts 
exceeding $40,000. 

The use of the proposed monetary table for these guidelines in lieu of the proposed theft/fraud tables generally 
would (1) maintain proportionality with the proposed fraud/theft loss tables, across the range of monetary 
values, {2) achieve increases in severity for larger-scale referring guideline offenses, and (3) eliminate the need 
for a 2-level reduction in these referring guidelines to account for the fact that MMP has been incorporated 
into the proposed theft/fraud tables. The two options are presented to coordinate with the two loss table 
options in proposed Amendment 1, supra. (i.e., Option 1 presented below coordinates with Option 1 in 
Amendment I, and Option 2 presented below coordinates with Option 2 in Amendment I). 

Option 1: 

§2X6. 1. Reference 1\lonctnrv Tablr 

Amount (Apply the Greatest) 

[(A) $2.000 or less] or 
[(A) More than $2,000]or 
[(A) $5.000 or less] 
(B) More than $5,000 
(C) More than $10.000 
(D) More than $20.000 
(E) i'v1ore than $40.000 
(F) More than $80,000 
(G) More than S200.000 
(H) More than $500.000 
(1) More than£ I ,200,000 
(J) More than £2,500,000 
(K) More than £7,500,000 
(L) More than $20.000.000 
(M) More than $50.000,000 
(N) More th:ln S I 00,000.000 

Option 2: 

§2XC..I. Rcfcren C(' Moneta rY Table 

Amount (Apply the Greatest) 

(A) 
(13) 
(C) 
(D) 
(E) 
(F) 
(G) 
t II) 
t I) 

$2,000 or k ss 
l'v1ore than $2,000 
More than $5,000 
More than $12,500 
More than $30,000 
More than $70,000 
More than $150.000 
i'v1orc than S350.000 
l\,lore than $8()0.000 
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in Level 

[no increase] 
[add 11 

[no increase] 
add 2 
add 3 
add 4 
add 6 
add S 
add 10 
add 12 
add 14 
add 16 
add 18 
add 20 
add 22 
add 24. 

in Level 

no increa<:e 
o.1dd I 
add 2 
add 4 
add 6 
add 8 
add 10 
<ltkl I 2 
add 14 



(.I) 
(K) 
(L) 
(M) 
(N) 

More th<'ln $2.500.000 
More than $7.500.000 
More than $20,000.000 
More than $50.000.000 
More than $ 100,000,000 

add 16 
add 18 
add 20 
add 22 
add 24. 

(B) Guidelines with MMP Built into the Base Offense Level or a Specific Offense Characteristic 
Synopsis ofProposed Amendment: With respect to these guidelines, there are two issues: (1) the loss table 
to be referenced, and (2) whether the initial offense level increase from the referenced table should occur at 
$2,000 (the current status) or at $5,000. To be precise, the "cutting points" in the monetary tables occur when 
the monetaJy amount is "more than $2,000" or "more than $5,000", etc. For simplicity, this discussion 
generally will omit the "more than" modifier. 

To avoid concerns about a MMP overlap, the Reference Monetary Table is used for all of these guidelines. 
Option I shows how the guideline might be amended if the Commission were to reference a monetary table for 
which the starting point is $5,000. Alternatively, Option IA shows how, even with a reference table starting 
at $5,000, the individual guideline might be amended to provide a 1-level increase for cases in which the loss 
is more than $2,000 but not more than $5,000. 

Option 2 shows how the guideline might be amended if the Commission were to adopt a reference monetary 
table for which the starting point is $2,000. To cover the possibility that the Commission might elect, for one 
or more of these guidelines, to reference the new fraud loss table in spite of an arguable MMP overlap, an 
issue for comment is added at the end of the amendments. 

§2BS.l. 

§2B6.1. 

Offenses Involving Counterfeit Bearer Obligations of the United States 

{a) Base Offense Level: 9 

(b) Specific Offense Characteristics 

Option 1A: 

(1) If the face valtte of the cottuterfeit items exceeded $2,000, by the 
correspoudiug uttmbet of levels ftor11 the table at §2Fl.l (Fraud a11d Deceit). 

(I) If the thee value of the cmmterfeit items exceeded [Option 1: SS.OOO][Option 
2: $2.000]. increase by th t:! corresponding number of levels from tht:! table in 

(Reference Monetary Table). 

l l) I f the face value of the counterfeit items (A) exceeded $2.000 hut did not 
exceed $5,000, increase by J level: or (B) exceeded $5,000, increase by the 
con·esponding. number of levels from the table in §2X6. 1 (Reference Monetary 
Tahle). 

* * * 
Altering or Removing Motor Vehicle Identification Numbers. or Trafficking in Motor 
Vehicles or Parts with Altered or Obliterated Identification Numbers 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristics 

(I) If lite rtl.til vnlae of the nrotor vehicles or parts invol ved exceeded $2.000, 
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Option 1A: 

§2F1.2. 

Option lA: 

§2B4.1. 

Option lA: 

UICicase the level by the conesponding lll1mbe1 of fiom the table 
i11 §2F l.l (F1aud and Deceit). 

(I ) If the retail value of the motor vehicles or parts involved exc.:ecdcd [Option I: 
$5.000][0ption 2: $2,000], increase by the con·esponding number of levels 
from the table in §2X6. I (Refe rence Monetary 'f able ). 

( I ) lf the retail value of the motor vehicles or parts (A) exceeded $2,000 but did 
not exceed $5.000. increase by 1 level; or (B) exceeded $5,000, increase by the 
con·esponding number of levels from the table in §2X6.1 (Reference Monetary 
Table). 

* * * 

Insider Trading 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristic 

(I) blcJea:se by the numbe1 oflevel.3 f1om the table in §2FI.I eouesponding to the 
gain 1esulting ftom the offense. 

(I ) 1[ the gain resulting ti·om the oftensc exceeded [Option 1: $5,000][0ption 2: 
$2.000]. incrl:!ase by the corresponding number of levels from the table in 
&2X6.1 (Referencl:! Monetary Table). 

(1 ) I f the gain resulting from the offense (A) excc.:eded $2.000 but did not exceed 
$5,000, increase by 1 level: or (B) exceeded $5.000, increase by the 
con·esponding number of levels fi-om tht! table in §2X6.1 (Reference Monetary 
Table). 

* * * 
Bribery in Procurement of Bank Loan and Other Commercial Bribery 

(a) Base Offense Level: 8 

(b) Specific Offense Characteristics 

(I) Iftlte g1eate1 of the value of the b1ibe 01 the i111p1opet beuefit to be eonfened 
exceeded $2,000, inc1ease the offense level by the eonesponding number of 
levels ftom the table in §2F 1.1. 

(1) I f the greater of the value of t he bribe orthe improper benefit to be conferred 
exct!eckd [Option 1: S5,000)[0ption 2: $2,000], increase by the com:sponding 
number of levels from in §2X6.l (Refen::nce Monetary Table). 

( I) I fthe greater of the vulut.: of tht.: bri be or the improper benefii to bt: conferred 
(A) exceeded $2,000 but did not exceed $5.000, increase by I level; or (B) 
exceeded $5,000, increase by the corrCSJXmding numbt::r of levels from the table 
in §2X6.1 (Rctcrcncc Mnnctnry Table). 
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§2B3.3. 

Option lA: 

§2Q2.t. 

Option l A: 

§2CJ.t. 

* * * 
Blackmail and Similar Forms of Extortion 

(a) Base Offense Level: 9 

(b) Specific Offense Characte ristic 

(1) Ifthe gteater of the amoont obtained or demanded exceeded $2,000, increase 
by the conesponding nomber of levels fiom the table in §2F 1.1. 

( I) If the greater of the amount or demanded exceeded [Option I: 
$5,000][0ption 2 : $2.000]. increase by the corresponding number of levels 
from the table in §2X6.l (Reference Mone tary Tabk). 

( !) If the greater of the amount obtained or demanded (A) exceeded $2,000 but did 
not exceed $5,000, increase by 1 level; or (B) exceeded $5.000, increase by the 
corresponding number oflevels from the table in §2X6.1 (Reference Monetary 
Table). 

* * * 
Offenses Involving Fish. Wildlife. and Plants 

(a) Base Offense Leve l: 6 

(b) Specific Offense Characteristics 

* * * 
(3) (If more than one applies, use the greater): 

(A) If the market oaloe of the fish, wildlife , or pla11ts exceeded $2,000, 
increase the offense level by the conesponding nomber of levels f•om 
the table in §2Fl.1 (Frctod and Deceit), 01 

(A) l fthe market value oftht: tish. wildli fe. or plants exceeded [Option 1: 
$5,000][0ption 2: $2,000). incrca<;e by the corresponding number of 
levels from the table in §:2X6.l {Reference Monetary Table), [but in 
no event more than [ 18] levelsJ: or 

(A) lf the market value of the fish , w ildliH\ or plants (i) exceeded $2,000 
but did not exceed $5,000, increase by I lewl; or (ii ) exceeded $5.000. 
inc rease by the correspond ing number of levels from the table in 
§2X6.1 (Reference Monetary Table), [but in no event more than [ 18] 
levels); or 

* * * 
Offering. Giving. Soliciting. or Receiving a Bribe: Extortion Under Color of Official Right 

(a) Base O ffense Level: 10 
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§2Cl.2. 

Option lA: 

§2C1.7. 

(b) Specific Offense Characteristics 

* * * 
(2) (If more than one applies, use the greater): 

Option IA: 

(A) If the value of the payment, the benefit teeeived or to be received in 
return for the paymwt, 01 the loss to the goveuuneut from the offense, 
vvhiehevet is exceeded $2,000, by tlte eouespoudiug 
number of levels flom the table in §2Fl.l (Fraud and Deceit). 

(A) lf the value of the payment, the benefit received or to be received in 
rdum lor the payment, or the loss to the government from the offense, 
whichever is greatest exceeded [Option I: $5,000][0ption 2: $2.000], 
increase by the corresponding number of levels from the table in 
§2X6.1 (Rderence Monetary Table). 

(A) If the value of the payment. the bcnetit received or to be received in 
retum for the payment, or the loss to the government ii·om the offense. 
whichever is greatest (i) exceeded $2,000 but did not exceed $5 .000. 
increase by I level; or (ii) exceeded $5.000, incrcJ.sc by the 
corresponding number of kvcls from the tabk in §2X6.1 (Reference 
Monetary Table). 

* * * 
Offering, Giving. Soliciting. or Receiving a Gratuity 

(a) Base Offense Level: 7 

(b) Specific Offense Characteristics 

* * * 
(2) (If more than one applies, use the greater): 

(A) If the value of the gratuity exceeded $2,000, by the 
eonespondiug nnmber of fiom tire table iu §2Fl.l (Ftaud and 
Deceit). 

(A) If the value of tht: gratuity exceeded [Option I: $5.000][0ption 2: 
$2,000], incrt:ase by the corresponding number of levels ti·om the table 
in §2X6.1 (Reference Monetary Table). 

(A) If the value of the gratuity (i) exceeded $2,000 but' did not' exceed 
$5 .000. increase by I level: or (ii) exceeded $5.000, increase by the 
corresponding: number of levels from the table in §2X6. 1 (Rclerence 
Monet<try Table). 

* * * 
Fraud Involving Deprivation of the .Intangible Right to the Honest Services of Public 
Officials: Conspiracy to Defraud by Interference with Governmental Functions 
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Option lA: 

§2E5.l. 

Option lA: 

(a) Base Offense Level: 10 

(b) Specific Offense Characteristic 

( I) (If more than one applies, use the greater): 

(A) If the loss to the govemme11t, 01 the valne of anything obtained 01 to 
be obttth1ed by a pnblic official 01 othe1s acting with a p11blie official, 
whiehevel is gxeatet, exceeded $2,000, by the eouespouding 
llt11llbet of levels fi om the table in §2F 1.1 (Ftaod and Deceit), ot 

(A) If the loss to the government. or the value of anything obtained \)I' to 
be obtained by a public ofticial or others acting with a public official, 
\\ hichever is greater. (Option I: $5.000][0ption 2: $2.000]. 
incrl!ase by the corresponding number of levels ti·om the table in 

(Reference Monetary Table). 

(A) If the loss to the government, or the value of anything obtained or to 
be obtained by a public official <' r Nhers acting with a public official. 
whichever is greater. ( i) exceeded $2,000 but did not exceed $5.000. 
inc rease by 1 level; or (ii) exceeded $5.000. increase by the 
corresponding number of levels from the table in §2X6.1 (Reference 
Monetary Table). 

* * * 
Offering. Accepting. or Soliciting a Bribe or Gratuity Affecting the Operation of an 
Employee Welfare or Pension Benefit Plan; Prohibited Payments or Lending of Money by 
Employer or Agent to Employees. Representatives. or Labor Organizations 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) luetease by the nl1mbet of levels ftom the table iu §2Fl.l (F1at1d and Deceit) 

eonespoudiug to the valne of tl1e p1ohibited pay111eut or the value of the 
imp1ope1 beuefit to the paye1 , cvhiehe•et is g;Ieater. 

(2) 1 f the va lue of the prohi bited payment or the value of the improper benefit to 
the payer, whichever is greater. exceeded [Option I : $5.000)[0ption 2: 
$2.000]. increase by the corresponding number of levels from the table in 
§2X6.1 <Reference Monetary Table). 

(2) I r the value of the prohibited payment orthc value of the improper benefit to 
the payer, whichever is greater (A) cxceetkd S2.000 but did not exceed $5.000. 
increase by I level: or (13) exceeded $5,000. increase by the COITCSponding 
number of le\'els ti·om the table in §2X6.1 tRell:!rencc Monct31'}' Table). 

* * * 
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(C) Pornography and Obscenity 

Synopsis of Proposed Amendment: Option 1 for the following pornography and obscenity guidelines 
reftrences the guidelines to the alternative monetary reference table. Option 2 references the new fraud loss 
table. Option 3 deletes the reference to a monetary table altogether and adds invited upward departure 
language for large-scale commercial endeavors. 

Note that, with respect to §§2G2.2 and 2G3.1, the floor (i.e., an increase of not less than [5] levels) for the 
amount of the material has been maintained. However, two effects of maintaining the floor should be 
mentioned: {1) The issue of the starting point for any of the proposed tables is no longer relevant (because 
the starting point simply does not come into play at such levels). {2) Under the current fraud loss table, the 
5-level floor presupposes a retail value of at least $40,000; however, those values change depending on the 
particular table proposed to be used. For that reason, the 5-leve/ enhancement is bracketed in the following 
options. 

§2G2.2. 

Option 1: 

Trafficking in Material Involving the Sexual Exploitation of a Minor; Receiving. 
Transporting. Shipping, or Advertising Material Involving the Sexual Exploitation of a 
Minor; Possessing Material Involving the Sexual Exploitation of a Minor with Intent to 
Traffic 

(a) Base Offense Level: 17 

(b) Specific Offense Characteristics 

* * * 

(2) If the offense imolved distribution, inctease b)' the numbet of levels flom the 
table in §2Fl.l conespondiug to the tetail value of the matetial, but in no eveut 
b:y less thau 5 levels. 

(2) If the offense involvt:d distribution, increase by the number of levels from the 
table in §2X6. I (Reference Monetary Table) corresponding to the retail value 
of the material, but in no event by less than [5) levels. 

* * * 
Option 2 (keeps 
current language): (2) If the offense involved distribution, increase by the number oflevels from the 

table in §2Fl.l (Fraud and Deceit) corresponding to the retail value ofthe 
material, but in no event by less than [5) levels. 

Option 3: (2) 

IJ.pplicarion Notes: 

* * * 

If the offense involved distribution, increase by the uutnbet of levels flom the 
table i11 §2fl.l conespottdiug to the tetail value of the matet ial, but iu no eveut 
b:y less than [5) levels. 

Commentary 

* * * 
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* * * 

4. Subsection (h){2) proviul!s afive-!evel enhancement if the involvl."d distrihution. {lthe o[ft?nse 
involved distrihulion by a large-stale comllll!rcial [(i.L. a commercial enterprise 
distributing mmerial having a reta il value that is m ore 1han [S-10,000])]. an upward departure muy 
he warranted. 

§2G3.1. Importing. Mailing. or Transporting Obscene Matter 

Option 1: 

(a) Base Offense Level: 10 

(b) Specific Offense Characteristics 

(1) If the offi:use involved an act telated to distr ibtttiou for peettuiary gain, inetease 
by the uttmbet of le vels fiom the table in §2Fl.l couesponding to the •etail 
val tte of the but in no event by less than 5 levels. 

( I ) 
* * * 

If the ofTc nsc involved an act related to distribution for pecuniary gain, 
by the number of levels from the table in §2X6. I (Reference rv1onetary Table) 
CC\rresponding to the retail value of the material. but in no event by less than 
[5] levels. 

Option 2 (keeps 
current language): (1 ) If the offense involved an act related to distribution for pecuniary gain, increase 

by the number of levels from the table in §2FI.J (Fraud and Deceit) 
corresponding to the retail value of the material, but in no event by less than 
[5) levels. 

Option 3: (1) If the offense involved an act related to distribution for pecuniary gain, increase 
by the nttmbe1 of levels from the table in §2F l.l conesponding to the ICtaH 
valtte of the matelial, bttt inuo eveut by less than S levels. 

* * * 
Commentqry 

Apvlicqtion Notes: 

* * * 

S ubst!clion (b)f I) providt!s cl [jlve-levt>l} enhancement [l the olft!nse involved em ucl rdated to 
dis tribution for pecunicu-y gain . {t 1he <?{J'eme involved distribUiion by a large-scale commercial 
elllerprise /(i.e .. a commercial enle!f'l'ise dislribuling material having a vulue that is more them 
[S40,000)j_J, an upwurd dt!purturc? may be warrantc?d. 

§2G3.2. Obscene Telephone Communications for a Commercial Purpose: Broadcasting Obscene 
Material 

(a) Base Offense Level: 12 

(b) Specific Offense Characteristics 
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Option 1: 

Option 2: 

Option 3: 

(b) 

4anliC£7 fion Notes: 

(1) If a person who received the telephonic communication was less than eighteen 
years of age, or if a broadcast was made between six o'clock in the morning 
and eleven o'clock at night, increase by 4 levels. 

(2) If6 plus the offense level ftom the table at 2Fl.l(b)(l) conesponding to the 
• olume of eommet ee attt ibutable to the defendant is gt eater than the offense 
level deteunined above, to that offense level. 

(2) 

(:2) 

If 6 plus the number of levels from the table in §2X6.1 (Rel·erence Monetary 
Table) corresponding to the volume of commerce attributable to the defendant 
results in a greater otTcnse level than the offense level detcnnined above. 
increase to the greater offense le\'el. 

If 6 plus the number of levels fr0m the table in §2Fl.l (Fraud and Deceit) 
wrresponding to the volume of commerce attributable to the defendant results 
in a greater o!Tense level than the ot1ense level determined above, increase to 
the greater offense level. 

* * * 
Specific Offense Characteristics 

* * * 
(2) If6 plm the offense level ftom the table at 2Fl.l(b)(l) eouespouding to the 

volume ofcommetce atttibutable to the defeudaut is g:teatet than the offense 
level deteuniued above, inctease to that offense level. 

Com men lao' 

* * * 

1. Subsection (bj{l) provides em enhancemem 1rhere WI obscene 1elephonic C0/1/nJ w1ication was rrtceived 
by a minor less than IS yrtctrs of age: or 1rht!re a broaclcast lt'as made during 11 tim!? when such minors 
l1'ere like(v 10 receive it. 

2. {l the offense inroh'f!d commtmic£71ions or broadcasting operations bF a hwge-scale commercial 
ente111rise {(W:..., a commercial enterprise engaging in a volume? ofcommerce hcrving a value thctf is 
more: than [S-IU,OOO])}. an upward departure 111ay be warranted. 

D lc 7 .£! b • ll.r) <'..,l • 7 7 7 b I 7 • • • JJYC g; ptflltl. au sectzon (11 t 17 p; o vtaes an ennancenzent JvneJ e an o Jcene tetepnonzc conunuJncatzon wa:s 

>Pel e 11 e• w 1 ecene r r p1 o v.aeos a11 ennancememJOI aw ge-oscmema•-a-pm n 01 o scene 
b ' r· ·· t' · '· · (je ' ' b' · ' 7 (je 7 '10 ' ·· 1 oaacaos mg opel allOJJJnat 1 esunos m an C'f£ me 11e1 compU1 a te 10 me or. me 1 sucn vpe1 an om 

7 §ZG-3 ' n • · '11 .,. 'f: t. eb ' r " 7 1.7 
• , , ' • ' , ' b unae1. r (inzpo; ung, w.auzng, 011 an:spo;uzgscene Jii'Jaue; .ne ex1ena au wnzcn Hze o scene 

nza£e; ial was dish ibuzed is U[J}Jt oxbnafea' by ihe volunze vfconnne; ce ai/1 ibatabt'-e to the a't]endant. 

(D) Copyright Infringement and Structuring Transactions 
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Synopsis of Proposed Amendment: With respect to these guidelines, four options are presented. Option 1 
shows how the guideline might be amended if the Commission were to reference an alternative monetary table 
for which the starting point is $5,000. Alternatively, Option JA shows how, even with a reference table starting 
at $5,000, the individual guideline might be amended to provide a 1-level increase for cases in which the 
monetary amount is more than $2,000 but not more than $5,000. Option 2 shows how the guideline might be 
amended if the Commission were to adopt an alternative reference monetary table for which the starting point 
is $2,000. 

Option 3 shows how the guideline might be amended if the Commission were to reference a fraud loss table 
for which the starting point is $5,000. Alternatively, Option JA shows how, even with a reference table starting 
at $5,000, the individual guideline might be amended to provide a ]-level increase for cases in which the 
monetary amount is more than $2,000 but not more than $5,000. Option 4 shows how the guideline might be 
amended if the Commission were to adopt a fraud loss table for which the starting point is $2,000. 

§2B5.3. 

Option lA: 

Option 3A: 

§281.3. 

Criminal Infringement of Copyright or Trademark 

(a) Base Offense Level: 6 

(b) Specific Offense Characteristic 

( 1) If the 1 etail "altte of the inft inging, items exceeded $2,000, inct ca!le by the 
conesponding numbet of levels f•om the table in §2Fl.l (Ftattd and Deceit). 

(I) lfthe rdail value of the infringing items exceeded [Option 1: $5,000][0ption 
2: $2,000], increase by the corresponding number of levels from the table in 

(Reference Monetary Table). 

(l) lf the retail value of the inti·inging items (A) exceeded $2,000 but did not 
exceed $5,000, increase by I level: or (B) exceeded $5,000, increase by the 
corresponding number of levels from the table in §2X6.1 (Reference Monetary 
Table). 

(I) lfthe retail value ofthe inf'l·inging items exceeded [Option 3: $5,000][0ption 
4: $2,000], increase by the corresponding number of levels from the table in 
§2F 1.1 (fraud and Deceit). 

(I) If the retail value of the infringing items (A) exceeded $2,000 but did not 
exceed $5,000, increase by 1 level; or (B) exceeded $5.000, increase by the 
co1Tesponding number of kvels rrom the table in §2F1.1 (Fraud and Deceit). 

* * * 
Structuring Transactions to Evade Reporting Requirements: Failure to Report Cash or 
Monetary Transactions: Failure to File Cur rency and Monetary Instrument Report: 
Knowingly Filing False Reports 

(a) Base Offense Level. 6 plus the numbet of offcme levels fiom the table in §2Fl.l 
(Ftattd and Deceit) couesponding to the valtte of the fttuds. 

(a) Base Offense Level: 6 plus the corresponding number ,)f levels fi·om the table in 
I ( Rdt:rencc lvlonetary Table), if the value of the fimds exceeded [Option I: 

S:\.OOO)[Option 2: $2.000). 

18 



Option lA: 

Option 3A: 

(a) 13ase Offense Level: 6 plus (I) l kvd. if the value of the funds cxcet!ded $2,000 but 
did not exceed $5,000; or (2) the cotTesponding number of levels from the table in 
§:!X6. 1 (Rclerence Monetary Table). if the value of the funds cxcec<kd $5.000. 

{a) Base Offense Level: 6 plus the corresponding number of levels ti·om the table in 
§2F l.l (Fraud and Deceit), if the value of the funds exceeded [Option 3: 

(a) 

S5,000][0ption 4: $2,000). 

13ase Oflcnse Level: 6 plus (I) I level, if the value of the funds $2,000 but 
did not exceed $5,000; or (2) the corresponding number of levels from the table in 

1.1 {Fraud and Deceit), if the value of the funds exceeded $5.000. 

* * * 
(E) Trespass 

Synopsis of Proposed Amendment: By virtue of an amendment effective November I, I997, the trespass 
guideline contains a reference to the fraud loss table to cover losses resulting from the invasion of a protected 
government computer. The fraud table, rather than the theft table, was chosen because it beuer fits with a 
guideline structure that provides an initial increase in offense level at $2,000. Under the proposed loss tables 
and accompanying reference monetary tables, a range of as many as six options are potentially viable. Those 
considered more likely are set forth below. 

Among the issues specific to this guideline to be decided are: (1) Should the Commission maintain the S2,000 
threshold for an initial increase in offense level? (2) Should the Commission treat these offenses comparably 
to computer offenses sentenced under the theft or fraud guidelines (which, under the proposed amendments, 
will be subject to a phased-in MMP enhancement)? 

Options I and IA assume that the Commission may elect to use the Reference Monetary Table because these 
computer trespass offenses may be simpler in nature than computer offenses referenced to the theft and fraud 
guidelines (and, thus, the additional MMP enhancement built into the theft and fraud loss tables would not be 
warranted). Option I shows how the guideline might be amended if the Commission were to refer to a 
Reference Monetary Table that provides an initial increase in offense level at $2,000. Alternatively, Option 
JA shows how, even with a reference table starting at $5,000, the trespass guideline might be amended to 
provide a }-level increase for cases in which the loss is more than $2,000 but not more than $5,000. 

Options 2 and 3 assume that the Commission will (1) maintain tlze current $2,000 starting point for the 
referenced loss table, and (2) elect to use a loss table that incotporates the phased-in MMP enhancement. 
Option 2 references tlze proposed fraud loss table and assumes a Commission decision to use a loss table 
structure illustrated by the Option 2 Joss tables. (Under this assumed choice, the fraud loss table, rather than 
theft, is referenced because thefonner starts at $2,000.) Option 3 references the proposed theft loss table and 
assumes a Commission decision to use a theft table that provides an initial increase at $2,000, as in the Option 
I theft loss table. 

§282.3. T respass 

(a) Base Offense Level: 4 

(b) Specific Offense Characteristics 

* • * 
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Option 1: 

Option IA: 

Option 2: 

Option 3: 

(3) If the offense im olvcd of a ptotcctcd computet 1 csnlting in a loss 
exceeding $2000, the offi::nse level by the nombct of levels ftom the 
tab! e i 1 t §2F 1 .I cor1 espond h tg to tl tc loss. 

(3) 

(3) 

(3) 

(3) 

l f(A) ofti!nsc involved invasion of a protected computer. and ((3) loss 
resulting tl·om the invasion $2,000, increase by the corresponding 
number of levels fl·om the table in §2X6. 1 (Relerence Monetary Table). 

lf(i\) the oltense involved invasion of a protected computer. and (Bl the loss 
resulting from tht! invasion (i) $2,000 but did not exceed $5,000, 
increase by 1 level; or (ii) exceeded SS,OOO, increase by the COITesponding 
number of levels from the table in §2X6.1 (Reference Monetary Table). 

lf(A) the offense involved invasion of a protected computer. and (B) the loss 
result ing from the invasion exceeded $2,000. increase by the corresponding 
number of levels !'rom the table in (Fraud and Deceit). 

lf (A) the otTense involved invasi<m of a protected computer. and (B) the loss 
resu lting from the invasion exceeded $2,000, increase by the corresponding 
number of levels from the table in §28 l.l (Larceny, Embezzlement, and Other 
Forms of Theil). 

* * * 
Issue for Comment: The Commission invites comment on the appropriate starting point for a loss table 
applicable to offenses sentenced under §2B2.3 (Trespass) that involve the invasion of a protected computer 
described in 18 U.S.C. § 1030(e)(2)(A) or (B). Specifically, should the Commission adopt a table for these 
offenses that starts at an amount that is lower or higher than $2, 000? Because the current fraud loss table 
at §2Fl.J (Fraud and Deceit) applicable to these offenses starts at $2,000, should the Commission account 
for any difference in offense levels that might occur between a lower or higher starting amount under a new 
loss table and the $2,000 starting amount under the current fraud loss table? 

(F) Consolidation of Property Destruction and Theft Guidelines 

Synopsis of Proposed Amendment: This amendment proposes to consolidate the property destruction 
guideline, §2Bl.3, with the theft g uideline, thereby mitigating the necessity for reference to the proposed 
alternative monetary table. (For a proposed amendment that consolidates the property destruction, theft, and 
fraud guidelines, see Amendment 3, infra.) 

§2B1.1 . Larceny. Embezzlement. and Other Forms of Theft: Receiving. Transporting. 
T ransferrin g. Transmitting. or Possessing Stolen Property; Propertv Damngc or 
Dcstm ction 

(a) Base Offense Level: 4 

(b) Specific Offense Characteristics 

* * * 
(3) If (A) undelivered United States mail was taken or destroyed, or(B) the taking 

()r destruction c)funddivered United States mailofsnclt item was an object of 
the offense; or (BC) the stolen property received, transported, transferred, 
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transmitted, or possessed was undelivered United States mail, and the offense 
level as determined above is Jess than level 6, increase to level 6. 

* * * 
(c) Cross References 

* * * 
(2} I r the ofJt:nse involved arson or property destruction by usc of explosives, 

apply §2K 1.4 (Arson: Property Destruction by Use of Explosives) if the 
resuliing. olfense level is greater than that detetmined above. 

Commentmy 

Statutory Provisions: 18 U.S.C. §§ 225, 553(a)(l), 641, 656, 657, 659, 662, 664, 1361, 1363, 1702, 1703, 
1708, 2113(b). 2312-2317. 2321; 29 U.S. C.§ 501 (c). For additional statut01y provision(s). A 
(Statutory index). 

Application Notes: 
* * * 

17. in some! cases, the lliOIIetaJy vulu<! of the pmperty damagt•d or destroyed may not adc!lJLWtely reflect 
the extent harm caused. For example, the clt?struction l!la S500 telephone line may cause an 
illlerruption in service to thousands <!/people jar several hours. In such instances. an upward 
dt?parturt? may be warranted. 

Background: This guidl'line covers ojje1tses involving thltjt, swlen property. and property damage or 
d<!struc.:tiou. 

* * * 

Com;isfent ;stofafoiy di:stincfions, onAn increased minimum offense level is provided for the theft or 
destruction of undelivered mail. Theft or destmction of undelivered mail interferes with a governmental 
function, and the scope of the theft may be difficult to ascertain. 

* * * 
Guideline Deleted: 

§28 1.3. P 1 ope• t;y Dam.tge 01 Dest1nction 

(a) BCt'Se Offense Level. 4 

(b) Specific Offense Cha1aetetistie:s 

(I) If the lo:s:s exceeded $100, by the eone!Sponding nombe1 of levei!S f1om the table 
in §20 1.1. 

(2) If ondelive1ed United States mail Ml::s de:rsttoyed, and the offense deteun:ined 
abooe is less than level 6, inereCt'Se to level 6. 
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(3) lftlte imolved more titan minimal plmrning, inerea3e try 2 levels. 

(c) Cross Reference 

(1) lfthe imolved arson, or property damage by use apply §2Kl.4 
(Arson, Property Damage by Use of Explosives). 

Commenttn p 

'T n • • 'tJ &5 c §§ ':16' ':36:3 ' rei N J I• ! • • . 1. c . 1 J· Jafqf<)f V TIUVISIVIIS. 10 0 • l / , l , i , J I {ij VUilUUtlS/12 01 lilUliCIOtiS IIZlSChltj , ZilCtUUZilg 
1 f , . c •1 • • 1 -,:;, 1 ,. , • r , f , . . / '71 •· '71 '5· , , r 1 :} ae:n t<CllVII VJ mall zs m vOI vetr. 1 01 aaal!lOnat .Sltl lliOIJ p1 ovzszont.s , J.IPenau 1 tUltUOIJ maex . 

Application Nvt¢.>. 

, 11 1 {! I . . 1 1 • 11 • 1 fi 1 • r C , , § 'i] r 1 71 r. , • r • ") t. rvo1 e t tan mllttma• pwmzmg ts ae;nea til tne 4:YmmemaJy •or 1.1 r ppucwwn rmt1 uctton:v. 

. QtUUllOIZ tiflVSS ZS UlSCttSSeU ill •1€011211leJUUljOi.T (UI tellj, lll€.t..2.fCJ/leiH, Ulltllfl€1 1 011123 

ufTheftj. 

3. "Undelire; ed b';d;edStates ;naN" nJeUILS 1nai1' ;hu; has ;zot been 1 eceivea' by the acid; essee o; his agent 
ir indades mail that is in t{u add1 e:s:5ee's mailbox.). 

4. 1n son1e cases, ;he Jnoneta1y value ojt{ze p; ope; ty U1anzaged 01 desb oyeat ;nay no£ adequafe/y 1 eflec£ 
the extent ujt{ze ha1 112 causea'. 1r;01 e .. can2ple, the ates£1 zzction ofa 5588 tel"Cphone line nzay cause an 
in£e11 uption in se1 vice to thousands of people fo1 se ve1 a{ hou1 s. In szzch instances, an UJhVUI d 
depa1 tu1 e would be n>a11 anted. 

(G) Consolidation of Bank Gratuity and Principal Gratuity Guidelines 

Synopsis of Proposed Amendment: This amendment proposes to consolidate the bank gratuity guideline, 
§2C1.6, with the principal gratuity guideline, §2Cl.2, thereby mitigating the necessity for reference to the 
proposed alternative monetary table. 

§2Cl.2. 

Option lA: 

Offering, Giving. Soliciting. or Receiving a Gratuity 

(a) Base Offense Level: 7 

(b) Specific Offense Characteristic 

(1) If the offense involved more than one gratuity, increase by 2 levels. 

(2) (If more than one applies, use the greater): 

(A) If the value of the exceeded $2,000, iuere:tSe b:Y the 
nt11nber of levels fiom tile table in §2Fl.l (Fraud and 

Deceit). 

(A) If the value of the unlawful payment exceeded [Option I: 
$5,000][0ption 2: $2,000], increase by the corresponding num ber or 
levels from the table in §2X6. 1 (Reference Table). 
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exceed $5.000. increase by I level: or (ii) c.:xct!edt!d $5.000. increase 
by the corresponding of levels ti·om the table in §2X6.1 
(RI!fcrcnce Monetary Table). 

(B) If the gtatuityunlawful payment was given, or to be given, to an 
elected official or any official holding a high-level decision-making or 
sensitive position, increase by 8 levels. 

(c) Special Instruction for Fines- Organizations 

(I) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine), use 
the value of the unlawful payment. 

Commentary 

Statutory Provisiom: 18 U.S. C. §f 201 (c)( I), 212-21-1. 11 7. For additional statutory provision(!>'), see 
Appendix A (Statutory Index). 

Avpljcation Notes: 

* * * 
5. An unlaHji1l may be anything of value: it need not be a mmn•tw:F payment. 

Background: This section applies to the offering, giving, soliciting, or receiving of a gratuity to a public 
official in respect to an official act. A co1 1 upt pwpose is not wz dement ofthis offense. An adjustment is 

• 1 1 1 1 1 , c., 1 . . 1 , -:;.z eee , . , b 1. fJi . , , , fJi . 1 pi OMzea wne1 ene !'alae OJ me 81 a ""Y exceeaea,; 01 >mel e me pu nc 0. eta• was an e•ectea cyctu 
1 1 1 I . 1 ' ' 1 • • lc . . . .. . ,. l I. h '''" l 01 ne•a a 11811-leve. aecmon-ma mg 01 sensilz ve posmon I a so OfJP 1es tot e o11 t•r to. or acceiJUmce Jy. a 

bank examiner of any unlawful payment; the <?(rer or receipt of anything of vufut' jhr procuring a loan or 
discount q{ commc?rcial paperfi'om a Federal Reserve Bank: and the acceptance of a fi'<? or other consideration 
by afedera/ employee for adjusting or cancelling aj(mn drtbt. 

Guideline Deleted: 

§2€1.6. Lot111 or Gr aluity to B.mk Ex.nuiuet. 01 Gt fot Adjustment of Fat m Indebtedness. 
01 Pt ocut ing B.mk Lo.tu, 01 Di§ctnmt of Com met ci.tl P.tpea 

(a) Base Offense Level. 7 

(b) Specific Offense Chruaetetistie 

(I) If the valne of the gtatuity exceeded $2,000, illetease by the couesponding 
numbe1 of levels fiom the table in §2F 1.1 (Fraud and Deceit). 

Stpfuhn p p , pt>i3h}fL\ . 18 U.S. C. §§ 212-214, 217. 

,-1pplicun·pn " 'ate. 

' £J ly·' fj . ·· §:3B':3/716 en .. cr, &3 rs t.o not app•me acrusmtem 1111. t use 0 1 osttwn u]J ust me . 

B k 1 v· ' ·. n 8 (;! S: e H 1 'z 1 2 ,., . ' · 1 (fo · · b 6 lc . pc g1 tJIJIJQ.lOtanons VJ •· J .k 1 ana J ill curve n1e vy ; ro, u; accep,ance 4f, aan cxanltne; 
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c , . v· , . . r '8 (:f s e § i '.f . , , fJe . ' c ,, . c , fO v; a to an 01 g 1 atuzty. zotunom v.r 1• . .1 111 1'01 ve t>ze OJ. 1 OJ 1 ecezp1 V) anymmg V) vwtte T ' 
· ' ,. c · ' 6 ,;; ' 'R b lc F ' ,. r '8 &Se § 

Issues for Comment: (A) The Commission invites comment on whether any of the above guidelines proposed 
to be referenced to the Reference Monetary Table (§2X6.1) instead should be referenced to the loss table in 
§2F1.1, as such table is proposed to be amended under Option 1 or Option 2 (.see Amendment 1, supra.). Such 
an approach might be justified by an assessment that the higher penalties of this approach are warrantee/for 
a particular guideline/type of offense and/or by a determination that there is no substantial overlap in the 
incorporation of more-than-minimal planning into the structure of the guideline and the revised loss table. 

(B) The Commission invites comment on whether, for any of the above guidelines, the increase in offense level 
resultingfrom reference to a particular monetary table should be capped at a certain number of levels. For 
example, in §2Q2.1 (Offenses Involving Fish, Wildlife, and Plants), should the maximum increase in offense 
level resulting from use of the table in §2X6.1 (Reference Monetary Table) to measure the market value of the 
fish, wildlife, or plants be limited to [18] levels? Capping the increase in offense level for any particular 
guideline might be justified in order to maintain proportionality in sentencing among various offenses and/or 
be required in order to maintain consistency with prevailing statutory maximum sentences for offenses covered 
by the guideline. 

(C) The Commission invites comment on whether.for any of the above guidelines that are currently referenced 
to the fraud loss table in §2F1.1, the Commission should continue to refer the guideline to the current fraud 
table if the Commission adopts one of the proposed loss tables for fraud offenses under §2FJ.1. Similar to 
the issue of capping increases in offense levels for certain guidelines (see issue for comment (B), supra.), such 
an approach might be justified in order to maintain proportionality in sentencing among various offenses 
and/or be required in order to maintain consistency with prevailing statutory maximum sentences for offenses 
covered by the guideline. 

§§2Bl.l (Theft), 2B1.3 (Proper ty Destruction), and 2F1.1 (Fraud) 

3. Synopsis of Proposed Amendment: This amendment consolidates the three guidelines covering theft 
(§2B1.1),property destruction (§2Bl.3), and fraud (§2F1.1). Consolidation of these guidelines is proposed 
in response to concerns raised at an October 15, 1997, Commission hearing on difficulties posed by having 
difforent commentary in the theft and fraud guidelines applicable to the calculation and definition of loss and 
related issues. Commentators have also noted that theft and fi·aud offenses are conceptually similar and that 
prosecutors' charging selection, rather than offense conduct, may determine which of the theft or fraud 
guideline will apply in any given case. For these and other reasons the Commission is considering and invites 
comment on the consolidation proposal set forth below. There are several important points to note with 
respect to the proposal: 

(A) A base offense level of level 6 has been bracketed to indicate that the Commission invites comment on 
alternative proposals. The current base offense level for theft and property destruction offenses is 
level 4, while for fraud it is level 6. The proposal provides, in subsection (b)(2}, for a two-level 
decrease for theft and property destruction offenses in which the loss is less than $2,000. 

(B) The floor of level 6 for the theft of undelivered United States mail in subsection (b)(6) will need to be 
deleted if the Commission decides on a base offense level of level 6 but does not include a decrease 
for small-scale theft and property destruction offenses. 

(C) The document presents two options for rhe current enhancement on the violation of a judicial order, 
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a factor that relates to a circuit conflict under consideration by the Commission. Option 1 retains the 
enhancement in subsection (b)(l)(B). Option 2 deletes the enhancement and substitutes an encouraged 
upward departure provision in Application Note 11 (in lieu of an enhancement). The encouraged 
upward departure is provided as an option because of the infrequency with which the current 
enhancement applies. In fiscal year 1996, the charitable organization enhancement and the violation 
of a judicial order enhancement, combined, applied in only 153 cases (3% of all fraud cases in that 
fiscal year). 

(D) Place holders have been noted for the loss table, the loss definition, and a sophisticated concealment 
enhancement, all of which are dependent on other policy choices. 

(E) The current application note in §2B1.1 dealing with theft and embezzlement from unions and employee 
benefit or pension plans has been moved to §JBI.J (Abuse of Position of Trust or Use of Special Skill) 
where it appears to fit more appropriately. 

(F) An additional cross reference to the bribery and gratuity guidelines has been added to address 
situations in which a fraud statute may be used (perhaps for jurisdictional reasons) to prosecute 
conduct the essence ofwhich involves bribery. An issue for comment also has been included to serve 
as a placeholder, and invite comment on, the concept of a more generally applicable cross reference 
that would apply whenever a broadly applicable fraud statute (e.g., 18 U.S. C.§ 1001) is used to reach 
conduct that is more specifically addressed in another Chapter Two guideline. 

{G) The enhancement in subsection (b)(9) involving conscious or reckless risk of serious bodily injury 
contains two proposed substantive changes. First, it proposes to insert the bracketed language "of 
death" prior to the term "serious bodily injury" because, as a practical matter, a risk of serious bodily 
injury is likely to also entail a risk of death. Second, an increase in the "floor" offense level is 
proposed. 

(H) The enhancement in subsection (b)(1 0), relating to "chop shops," contains two options. Option 1 
would add a two-level enhancement for this conduct, in addition to the existing "floor" offense level 
of level 14. Option 2 would retain the current policy (i.e., minimum offense level of 14). 

It should also be noted that the order in which the enhancements under the consolidation are placed 
may affect the ultimate offense level in any given case, because of the multiple offense level"floors" 
that are involved (e.g., the enhancements in subsections (b)(J) through (5) may not have an additive 
effect in cases affected by one of the enhancements in (b){7) through (12), that imposes a minimum or 
''floor" offense level). 

In addition to combining the theft and fraud guidelines and the above-mentioned substantive changes, 
this amendment also reorganizes and updates the applicable commentary. Definitions of terms, other 
than the definition of loss, are collected under application note I and are presented in alphabetical 
order. Otherwise, application notes generally appear in the same sequential order as the relevant 
enhancements appear in the guideline. 

Finally, this amendment makes a number of stylistic and grammatical changes in the language of the 
current affrcted guidelines to enhance clarity and consistency (!Lg., in subsection (b)(3), the language 
is changed from "if the theft was from the person of another" to "if the offense involved theft from the 
person of another". These changes are intended to be non-substantive, but it is always possible that 
the change will produce an unintended substantive effect. 

PART B - ECONOl\liC OFFENSES INVOLVING PROPERTY TI-IEFT, PROPEHTY 
DESTRUCTIOl\, OR FRAUD 
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t. TH EFT, EM BEZZLEMENT, RECEIPT OF STOLEN PROPERTY, *ND PROPERTY 
DESTRUCTION, ,\ NO FRAU D 

Introductory Commentary 

T11ese sections address the most basic fonns of property offenses: theft, embezzlement, ji-aud. 
cmmterfoiting (other dum (!/)".!nses invoh-ing altert!d or counterfeit hearer ol>ligarions (!(lht! United States). 
transactions in stolen goods, and simple property damage or destruction. (Arson is dealt with separately in 
Part K, Offonses Involving Public Safety) These guidelines apply to offenses prosecuted under a wide variety 
of federal statutes, as well as offenses that arise under the Assimilative Crimes Act. 

Consolidated Guideline: 

§281.1. La rceny. Embezzlement. and Other Forms of T heft: Receiving. T ransporting. 
T ra nsferring. Transm itting. or Possessing Stolen Property: Pmpcrtv Da mage nr 
Ocstnl('t ion; Fra ud and Oeccit: om•nses ID\'OI\'ing Altert'd or Countt·rfl·it Instruments 
Othe r th:ln C ountct·fc it Rt'nrcr Obligations of the Unitccl Stall'S 

ia) 11asc Orfen:,e Level: f6] 

(b) OITI:!nsc Characteristics 

t. l) LOSS TABLE- TO BE INSERTED 

[ (2) I r (A) tile of1cnse cmbezzkmcnt, transact ions in stolen 
or properly damage or destruction; and (13) the total 11mount of the [loss] 
involved in the oiTense was less than [$2.000], dl!\:rease by 2 levels.! 

(3) If the offense involved theft li·0m the person of another. by 2 levds. 

(4) I r the offense invoh·ed receiving stolen property, and the defendant was a 
person in the business of receiving and selling Stolen prope11y. increase by 2 
levels. 

(5) I f the offense involved misappropriation of a trade secret and the defendant 
knew or intended that the offense would benefit a foreign govemment. foreign 
inst rumentality, or foreign agent, increase by 2 levels. 

r(6) lf(A )(i> undelivered United States mail \\US or destroyed. or the taking 
or destruction of such item was an object of the or (ii) the pmperty 
stolen, destroyed. tr<msponed. tran!>lern:d. tmnsmitted. or possessed 
was undelivered United States mail; and (13) the o!Tensc lewl as dctetmined 
above is less than level 6, increase to level 6.] 

[Option I for judicial process: 

(7) I r the ortcnse involved (A) a that the defendant was acting 
on behalf of a charitable. educmional, religious. or political organization. 0r a 
govemment agency: or (13) a violation 0f any judicial or order, 
injunction. decree, or process not addres-;cd else\\ in the guidelines. 
1· l\ li:\eh. ll':he 1:\d ·, 1.:-,.. :'.II' HI. ·, 
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level 10.] 

(Option 2 for judicial process: 

(7) If the involved t*-7 a misrepresentation that the defendant was acting 
on behalf of a charitable, educational, religious. or political organization. or a 
govcmment agency. t)l (8) 1 iol,nioll of .til)· ju,lieial (IJ lidlniuisll,,tive OJdc:J, 
injunction, 01 p1oce!\s not .rdch•.ss-.d c:Jsc:nliCiC in tl."' guicklim:::s, 
increase by 2 levels. If the resulting offense level is lt:ss than 10, increase to 
level 10.] 

(8) [PLACE HOLDER FOR SOPHISTICATED CONCEALMENT 
ENHANCEMENT TO REPLACE FRAUD SOC ON USE OF FOREIGN 
BANK ACCOUNTS OR TRANSACTIONS] 

(9) If the offense involved (A) the conscious or reel-Jess risk [of death] or serious 
bodily injury; or (B) possession of a dangerous weapon (including a firea1m). 
increase by 2 levels. lfthe resulting ofti:!nse level is less than level (1 311141, 
increase to level 1131fl41. 

(I 0) If (A) the offense involved an organized scheme to steal vehicles or vehicle 
parts, or to receive stolen vehicles or vehicle parts. [Option I: increase by 2 
levels. If the resu lting offense level as detetmincd above is less than lew I J 4, 
increm;e to level 14.][0ption 2: and (8) the offense level as above 
is less than lcvell4, increase to levi!! 14.] 

(I I) If the substantially jeopardized the safety and soundness of a linancial 
institution, increase by 4 levels. If the resulting oftense levd is less than level 
24, increase to level 24. 

( 12) If<A) the detendant derived more than S I ,000.000 in gross receipts from one 
or more tinancial institutions as a result of the offense; and (8) the oiTcnse 
level as determined above is less than level 24, increase to level 24. 

(c) Cross Rderences 

(I) If (A) a firearm, destructive device, explosive material. or controlled substance 
was taken, or the taking of such item was an object ofthc offense: or (8) the 
stolen property received, transported, transferred. transmitted. or possessed 
was a firearm. destructive device, explosive material. or controlled substance, 
apply §2D 1.1 ( Unlawfl!l Manufacturing, Importing. Exporting. or Trafficking; 
Attempt or Conspiracy). §202.1 (Unlawful Possession; Attempt or 
Conspiracy), §2K 1.3 (Un lawfu l Receipt, Possess ion. or Transportation of 
Explosive rv1aterials; Proh ibited Transactions Involving Explosive Materials). 
or §2K2.1 (Unlawful Receipt. Possession, or Transportation of Firearms or 
Ammunition; Prohibited Transactions Involving Firearms or Ammunition), as 
approptiatc, if the resulting oJTcnsc level is greater than that determined above. 

(2) If the offense involved arson or property destruction by use of explosives, 
apply §21<.1.4 (Arson: Property Destruction by Use of Explosives). if the 
resulting offense level grentcr than th:1t determined abcwe. 

27 



[(]) If the offense involved (A) commercial bribery. or (8) bribery. gratuity. or a 
related 0ITense involving a public official, apply §2B4.l (Bribery in 
Procurl!ment of 8ank Loan and Other Commercial Bribery) or a guide line from 
Chapter Two, Part C (Oftenses Involving Public Officials), a<> appropriate, if 
the resu lting offense level is greater than that determined above.] 

(d) Special Instruction 

(I) If the delendant is convicted under 18 U.S.C. § IOJO(a)(4) or (5). the minimum 
guiddine sentence. notwithstanding any other adj ustment, shall be six months' 
imprisonment. 

Comml!nfqrv 

Stotworv Provisirms: 7 (/.S.C.§§ 6, 6b. 6c, ()h. 6o. 13, 23; 15 U.S.C. §§50, 77e. 77q, 77x. 78j. 7R,t): SOb-6, 
164-1. 1983-!988. l990c: 18 U.S.C. §§ 225. 285-289. 47.1-473, 500. 510. 5JJ, 553(a)(l), (1), 64/, 656. 657, 
659. 662. 664 . .1001-1008. /010-101-1. JOU>-1022, 1025-1028, 1019. 1030(aj(5), 1031. 13-11-134-1, 1361. 
1363, 1702, 1703, 1708, NUl. 1832. 21 IJ(h}. 2312-2317, 1321; 29 U.S.C. §§ -139, -161 . 50/(c}, 1/Jl. For 
additional sratutc)I:F prol'ision(.l), see Appenc/Lr A Inde.\). 

Apolicatinn Notes: 

1. For purposes r?ltltis guideline-

"Financ:-ial insritwion" meam rA) any instill/lion clesuibed in 18 U.S. C.§§ 20. 656, 657, J(}05-1007. 
and I (J l.:J; (/J) any stot<! or.f<weign bank. trust company, credit union. ins urant't! company. im•estmenl 

mwzml.fimcf, savings (building and loan) association, union or employee pension.Jimd; (C) 
wry hrmlrh. medical or ho.,piral insw'<lnc.: a:ssociation; (D) brokers and de•alers registen•d. or required 
to he registered. 1rith thr.! Securities and Erchangl! Commission; (E}./iltures commodity merchants and 
commodity pool operators registered. or required to br! rr.>gistered. with thr! Commodity Futures 
Trading Commission; uncl fF) any similar r.!nfity, whether or not insured by the federal governmem. 
"Union or emplo_we pensionji111d" and "health, medical. or hospital insurunce associaricm. "primari(v 
include large pension ji111ds that St'ITt' many individuals (e. f!,. pension fimds of large national and 
infl?mcttional orpmizalions, unions. and cort>vrations doing substantial interstate business), and 
associations tho! unclerwke 10 prOl·icle pension, disabilizv or other bellliits (e. f! .. mecliwl or 
hospitali::ation insurance) to large numbers o(persons. 

"Firearm. 11 and "destructive device" are defined in the Commemmy to § l Bl. 1 (Application 
instruct ions). 

"Forr?ign instrumr?l/tality," '}oreign ogl?nt. 11 and "trade secret" the meaning given those terms in 
18 U.S. C. § 1 839(1), (2). and {3). 

"Gross receipts" means any moneys, jimds, credits. assets, secunttes, or other real or personal 
property. whelher longible or intangihle. OIVned by. or unda thr! custoc(v or a financial 
inst.itufiOII, that ore obtained dirttci(V or indirectly as c1 result See 18 U.S.C . 
.H ()82(a}(4), I ].f-l. 

"Thl!jt.from the person means the taking, without the use afforce, ofj)roperry thai was 
heing held bv cmothr.!r person or was within arms' reach Er:amples include pick-pocketing or /lOll-

forcible purse-snmching, .mc:h c7s the theti <?fa p11rse from a shopping car f. 
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? "'· 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

I 0. 

United Slates mail" means mail, including mail/hal is in !he addressr!l! ·s mailbox, that 
has no/ been received by the addressee or tlze addressee's agent.] 

DISCUSSION OF LOSS [including downstream damages discussion from property des/ruction 
guideline]- TO BE INSERTED 

Subsection (h)f7j(.'l) applies in the case misrepresentalion thai the d<!fendam wels an employer! 
or authorized etgems dwrituhle. eductltional, religious or political organi:alion, or a govemlllt'nt 
agency. Examples of conduct to whid1 thisfaclor applies indudc? (Aj the mail solicitation by a group 
of dtjl!ndants of comributions to a non-exislent famine relief organi:ation. (B) the diversion by u 
defendant of donations given fbr a l!ffiliatl!d school as a result of tt'lephone solicitations 
ro c::lzurch members in which 1he dej'enclamj(llsely claims lu he afimd-raiserfor the school; am/ (C') 
the posing hy a defendant as a federal collection agent in order 10 collect a delinquent studem loan. 

For flUIJIOses t!/ subsection (b)( 1 0). a {Option I: two-/eve!! 1111hwzcement and a] minimum measure of 
loss [wzdiis} prol•ided inlhe case of an ongoing. suphisliceued OJNration (such as a11 au/0 lhe.fi ring 
or "chop shop") lo steal l'ehicles or vehicle parts or ro rect•ive stolen vt?hic!es or vehicll! parts. 
"Vehiclr:s" rl!j".:rs to allforms ofvehiclt!s, includi11g aircraft a11cl watercrc?fi. 

Forpwposes (bJ{ll), an <?!limo;e shall bl! considered to ha1•e 
thl! safety and soundnctss ofa.finam.:ietl institution(!,' as a consequenc:e of the ojjimse. the institwion 
(.4) became insolwm: (B) suhstamial(v reduc:ed benefits lu fJI!Ilsioners or i11sured;;; (C) was wwhle on 
cii!IIWIId to rejilllclfully any deposit, payment, or investme1zt; fD) wus so depleted of its assets as 10 be 
forced to merge with another institution in order to continue active operations; or (E) H'US plact?d in 
subslwztialjl!opardy any oft he described in subdivisions (A) through (D) 
of this 110/e. 

For fllll'poses (h)f 12). the dt:f'endallt shall be considered ((I hove derived more them 
S 1, 000.000 in gross reed /)Is if thl! gross receipts to the defenclam individually, rather them to all 
participa11ts. SI.OOO.UOU. 

Sul>s<!Ction (bJ(7j(AJ applies in the case <!la misrepresemation that tl1e defmdcmt was an employee 
vr authori::.ed agents o(a charitable, educalional. religious or political organi=ation. or a gm'emment 
agency. E:wmples of conduct to which lhisfixtor applies include (A} the mail solid ration I' u group 
of defimdunts of comributions to u non-existent fcunine relitf organization; (8) the diversion l>y a 
defendant of donations given for a <?/)ilioted school as a re.wlt of telephone solid tat ions 
to church memb11rs in which the defendant j(ll.sely claims lobe afillld-raiser for thl! school: alld (C) 
the posing by a defendwzt as a foe/era! collection agenl in order to collect a clelincJUt'nt stud!! lit locm. 

[Option 1 for judicia l process: The enhanCI!lllt'111S in subsectio11 (b)(7) art' alternatiw rather than 
cumulative: lw11·ever, if both of th.: emuneruted }ctctors apply in a purticular case, 011 upward 
dt!parturl! may be warranted. 

In the case of a pdrtial/y completed offense em <>(i'ense involving a completed ji·aud thCJl is part 
<{a larger. allemptedji·aud). the t.!/trmsl! is to be dl.'leJmined in occm·dancl! with the provisions 
of§2XI.I (AIIempt. Solicilution, or Crmspirac.:v). whC'ther the conviction is.fhr the substantive <!{l'ensc, 
tlte inchoate <!fl'e11Se (allempt. solicitution. or conspiracy) , or both. illY Application Note 4 in tile? 
Cumlllel1fwy to §2X 1.1. 

Sometimes ojfenses involving fi·audulent statements are 18 U.S. C. § 100/, or a 
general sta!11te. although the <!!Tense is also crJl'ered by omore spC'ci(ic sfatule. Exmnf>les 

include l'l!trie., r l'garcfing t:111T<tll(:\ · trw1suclions. j(Jr II' hi cit §75.;]. 3 ( Stnrct w·i11g li'ansactions 111 
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Evade Reporting Requirem<!nls: Failure to Report Cash or MonetOJy Transactions: Failure 10 File 
Cmn'll(J.> and Aloll<!tCJJ)' Instrument Report; Knmvingly Filing False Reports) would be more! apt. and 
false stotc!ments to CJ customs officer, jl.w which §21'3.1 (Evading Import Duti<!s or Restrictions 
rSmuggling),· Receiving or Trc?fficking in Smuggled Proper(_\) likely would be more apt. 111 certain 
other cases. the mail or wirejl·£tucl statutes, or other broad statutes, are used primarily as 
jurisdictional basesjr>r the prosecution (!f.otlzN· For example, a state arson £?/)imse in which 
ajhmdulent i11sural/ce claim was maill!d might be prosecuted as mail fi·aud. [In certain other t'as.cs, 
a11 offense involving.fi·audult>nt statem.cnts or documents, or_f(tilure to maintain recfuired records. may 

committed in .fimhemnce t?f' the commission or conceolm.mt of mwther ojfmse. such as 
embezzlement or bribi!!:V.J 

(?,f!enses involvingfraudulent ident(/ication documents ond access devices. in violation l?f'l8 U.S. C. 
.H 1028 and 1029. are also COl'l!l'l.>d by this guideline. Jfrhe primm}' purpose <?(tlte of/imse inmlwd 
the unlau:fitlprodl!(:tion. rransfer. possession. or use of identification docwnents tl1e purpose 
violating, or ossisling another to violate, the laws rt?lating to naturalization, citi::l!nship, or lt?gal 
resident status, §:!f.2. I or §2L2.2. as oppropriatt?, rather than this guideline. {In the case of an 
o/ft!I/Se involving falsi! ident!fication documents or access devices, an upward departure may be 
warranted (f the actual loss does not reflect the of the conduct.] 

((the indictment or il!f(mnarion St'llingforth fltr! cow1f rif'conviction (or a stipulotion cls d.:scrihed in 
§/ B1.2(ai) establishes an o(li.•nse more cow red by another guideline. appZv that guide lint! rather 
thonthis guideline. Otherwise. in such cases. this guideline is to bl' applied. blll a departure may be 
warramed. 

11. ({the defendant is convicted under 18 U.S. C. § 225 (rt'laring to a continuing .fin,mcial crimes 
enterprise), the <?ll'ense level is that applicable to the underlying series of £?/l'enses comprising the 
continuing.flnancial crimes enterprise. 

[Option 2 for judicial process: 

I 2. (f the q(limse involved a violation c?( cmy judicial or administrative order. il!iunction. dt!crt!e. or 
process not addressed elsewhere in the an up11·ard departure IIICIJ' be warromed. If it is 
established thor an entity rile defendant controlled was a party to the prior proceeding, ami the 

had knowledge oft h.: prior decree or order, an upll'ard deport uri? pursuant to this note may 
bl! warranted, even (/the d4endant lt'OS not a spec(/lcally named party in that prior cast>. For 
<?xamplt!, on upward departure may he warranted in the cas,• £?(a whose business was 
previously enjoined fi'mn selling a dongerous product, but who nvn.:theless engaged in fi'oudulent 
conduct to sellth.c product. Hmt'<!Wr, em upword deporture based on conduct addressed elsr!where 
in the guidelines (e. r .. ct l'iolation a condition c?lrelease, addressed in §2.1 1. 7 (qtfense Commitred 
While 011 Release) . oro violotion <?J'probotion, address('c/ in :§4A 1. 1 (Criminal HistoJ}' Categm}')) is 
not authorizer) under this note.] 

13. In cases involving theft r?f'information from a "protected computer''. as de.finccl in I 8 U.S. C. 
§ I 03U(e)( 2){A) or (B), Cl/1 upward dt!parture nwy be lrCJrronted if' the sought the stolt!n 
property to further <t brooder criminal purpose. 

Hqckgrmmd: This guiddine covers ojfenses involving theft, stol.:n propttrty, property clanwgct or destnft'tion, 
fimtd, forgery. and cowiLL'I:Jeiting (other than otlimses involving altered or cmmteJfeit hearer ohligations 1.?/ 
thl! United Stoles). It also CtJ\'ers <?ffenses involving altering or removing motor identificcllion numbers. 
ln?/licking in automobiles or allfomobile parts with altered or oblirerated idemificcltionntlmbers. odometer 
lc1ws ond regulations. ohsfrt1cli11g correspondence. the fols(/icotion or relating to CJ 
he;:,Jit l'lctl l .:,,,.,., ... cf h1· t/i(' !:.mpio.lment Income :kt. (/nd rh, f(,i/w.· ;,, muintaiil. 
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jitlsiflcation of documem:i l'l!lfuired by the Labor A1cmagemem Reporting and Disclosure Ac1. 

Becausefederalji·cwd statwes q/ien are written. a single pal/em <?(offense conduclu.wal£v 
can he prosecuted under several code sections, as a result the oj/ense !?/conviction may be somewhat 
arhitrwy. Furthermore, most fraud statwes cot·er a broad range I?( conduct with rem<! variation in severity. 
1he spec{/lc oj)imse clwracteristics [and cross re.ferem.:es] t..'Onlained in this guideliM are designed with these 
considerations in mind. 

[Note: Depending on decisions made with respect to "loss," background commentary on loss can be 
added.] 

Consistmt with stallltmy distinctions. an incrl'as<!d minimum ojfmse level is provided.for the theft of 
1111d<!lilvred mail. Theji vfzmdelivered mail wilh a and the scope c?lthe t/J(di 
Jn(l_\' be difficult to ascertain. 

11zejijrom the pctrson uf anotlter, such as pid?>Ockr!ting ur non-forcible purse-snmching, receives an 
enhanced semenct' because the increased risk of physical injwy. This guideline does no/ include an 
enhancemell/ fi)r ji-um rlze person hy means orjear; such crimes are robberies and are covered 
under (Rohbe1yJ. 

A minimum o.flcnse lew/ oj'1-l is prm:ided.fhr involving mz orgcmir:ed scheme to s1eal vehicles 
vr whide parts. Typically, the scope a,( such activily is substantial, but the 1•alue of 1he property may be 

d[jjir:·ultlo ascertain in individual cases beccmse the stolf!n property is rapidly resold or othenvise 
disposed c?!'intlze course offense. That/ore. tlze spec(tic offense characteristic vf"organi::.ed scheme" 
is used os an altt?nwtive to "loss" in selling u minimum of(t!nsct level. 

Use <?tfa!sc pre1enses involving chariwh/e causes and government i..lgt.?ncies enhances the senlences 
clefendanls who lakl! adwmwge of victims· trust in govemlltl!lll or law el(/'orcement agencies or the 

gl!nerosity and charitable motives of victims. Taking odvantctgct of a victim's selj:interest does not mirigate 
the sericillsness ojji·audulent conduct; rather. d<!jmdants who exploit victims· impulses or tmst in 
government create particular social harm. in a similar vein, a defendant ll'ho has bet!n to civil ur 
administrative procectdings for t!te SOllie or similurji·auclulent conduct demonstrates aggravated criminal inrent 
and is deserving of' additional punislmzem Ji>r not conforming with the req11iremen1s c>tjudidal or 
orders issued byfederal, state. or local administrative ogencie>s. 

Subseclion (b){9i(B) implements. in a brouder fimn. the instruction to the Commission in sec lion 
110512 qj' Public Law 103-322. Subsection (h)( 11) implements, in a broader .f{m11, the instruction ro the 
Commission in Sf!dion 961 (m) of Public Luw I 01-73. Subsection (b)(J 2j implements rlzt' ins/mclion rv the 
Commission in section 2507 c?lPublic Law 101- 647. Subsection (c/}(1) the instruction to the 
Commission in section 805(cJ ofl'ublic law I 04- 132. 

§2Dl.l. L11 ccny. Embezzlement. .tnd Othct Fm ms of T heft. Receiyiug. T1 anspm ting. 
Tt .in.'lfctt in g. Tt :tnsntitting. 01 Stolen Pt opet ty 

(a) Base Offeuse Level. 4 

(b) Specific Offense Chatactexistics 

(1 ) If the loss exceeded $100, inctease the offense le vel as follows. 

(Apply the Gteate:st) I11ct Cn5e in Level 
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(A) $100 or less ItO i IICI ease 
(B) More than $100 add 1 
(C) More than $1,000 add 2 
(D) More than $2,000 add 3 
(£) Mote than $5,000 add 4 
(F) More than $10,000 add 5 
(G) More than $20,000 add 6 
(II) More than $40,000 add 7 
(I) More than $70,000 add 8 
(J) More thau $120,000 add 9 
(K) More than $200,000 add 10 
(L) More than $350,000 add 11 
(M) More than $500,000 add 12 
(N) More than $800,000 add 13 
(0) Mote than $1 ,500,000 add 14 
(P) More than $2,500,000 add 15 
(Q) More than $5,000,000 add 16 
(R) More than $10,000,000 add 17 
(S) More tha11 $20,000,000 add 18 
(T) Mote than $40,000,000 add 19 
(U) Mote than $80,000,000 add 20. 

(2) If the theft >MS from the person of another , increase by 2 

(3) If (A) tmdeli vcrcd Uuited States rnailwas takeu, or the taking of Stith item was 

(4) 

an object of the offi::use, or (B) the stolen ptoper1y received, trauspor1ed, 
transfeued, ttaBsmitted, or possessed ttndeliveted United States mail, and 
tire offi::nse level M deteunined above is less tharr level 6, increase to level 6. 

(A) If the offi:use imolved more thau miuimal planning, increase by 
2 levels, or 

(B) If the offi::nse imolved receiving stolen property , and the defendant 
was a person in the bttsiness of receiving ttltd selling stolen propcr1y , 
iiiCICMe by 4 levels. 

(5) If the offense involved an orgauiz:ed scheme to steal vehicles or vehicle parts, 
mtd tlte offi:nse level as detetmiued above is less thmt levell4, increase to level 
1-4: 

(6) If the offeuse --

(A) sttbstautially jeopa1 dized the safety aud sottndness of a finaueial 
or 

(B) affected a financial instittttion tt11d the defcndmtt derived more tlmn 
$1,000,000 i11 gross tceeipts fiom the offcuse, 

increase by 4lcve!s. If the testtltntg offense level is less than level24, increase 
to level24. 
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(7) If the offense it ol ed . k •v v nnsapptop · r f 
01. intended that the offw;: a tt sect et and the defendant 

otetgn mshument,dity Oi fo .t'Ji t . cue t any fOieigtt govenn ent 
, rcri:Y• ageu, mcrease by 2 levels. " , 

\ ' C1oss Refc1e11ce 

(I) taken, ot the taking ofsuch Oi couholled substallce 
sto en ptoperty •ceeived ttansported t obJect of the offense, ot (B} tl e 
vvas a filealln, dcstmctive' device e , h:ttlsmittcd, Oi possess:d 
:!'ply §2Dl.l tUulavvful Ot controlled substar ce 
C Ol Con,pilaq) §2DZ I' '<J'jrtmg, ExpOIIiug, 01 T!Offi<ki: g' 

onspuacy) §2Kl 3 tU j fi l . II awful Possessiot • tt I , E 1 • ' · u avv4l Receipt p · I, H empt 01 
xp ostve Matetials, Ptohibited Tta:t >ossess•.on, ot TtanspOitation of 

ot §2K2.1 tUnlawful Recei t Po tsae_hons lmolvmg Explosive Matetials 
Al•uumritiou, P•olribited Ol Tt of Fil""' "" ;; 
appwpmttc, tfthe tcsultingoffense lc I _vo vmg Fueatms Oi Ammunition) as vc ts gtcatet tha:tl that dete . d b ' lllliiiC a Ove. 

If (A) a fitcrum, destweti ve device I . 

Sratz1tm;v p 1 ovi! · m z. . . '" .5. 
1 rJ(b), z31Z-z3 '7 

z9 boS.C. § S{)J(c). Fm t 't 659, 66Z, 66.f, 17(}z 17(}8 183' 18JZ 10/IWSQUlOij · · '3 • ,1 1,1 Y' 0 V2St0il{ A l· / , ' !ol£.10. ppenutx A (Statuto1y 

Avvh"c<.diqn }fp;eJ. 

I. •.• I ppllcatiOJl 1mt7 actions) "'"'" ) tiC I I ve ae vice II we defin I • '1 e . ..a m me 4:>mmenta;y '" fl N 01 e than minimal , 'LfT " to §1B IT /7f ,. . o• J 'eal m, and ru t .. I 

TI aae sec1 et" t' c. , . ,8 " .... ejmea Ill 1 us.e. § 1839(3). 

and ''foi e ign agent, we defined in 18 u.s.e § 1839 ru · 1 ll/ and (2), 

2. "f; " oss nzeans ihe valaif • lc 7 t; V ne y/ vye/ 1J> A lc I ta en 07 aest/ oyed the {o . r IU Cll, aamaged, 01 destl 0 7 e 1• • 

mw ket •••'•e ;, diffi ;• " ne mw ket oulue of h\e pw ,;;;'/"· .., "'""' liy, ""'" P' ope• ly ;, 
measwe loss in som;:t' o asce71am1 o; inadequate to measwe 1n:ll Whele the 

• 1 , TZCiiVuy IWiil ot1e VI·· ' 
mctuae the inte; e . " 

1 
"'«'-" as 7 easonable 1 eplac . ,cilm, tne com t may d: s1 mw cowu r b em em cost 1 

"' · •. umaged t1w. ' · '/ '"'' "" ean,.dhad t' e/ • b ",.,.,'"""· Lws duel . • wss 1s ne cos" c . n ;ana.s not ee 1 , 1101 
£mmvb:o. (I} huhecweo /, "!. '· """" exceed the ,.,, • 0 , ,.'"'"""'· II nen 1" apeny ;, 
occ 7 • cU u a c1e lc n a ne p; ope b I an eo ij thee leek' • < w nw11ey 0 'e .• , . "Y "" aeJhayed *. ' "' mwnr+ • 'b '" '·me "'oo" "" • , · tu mg a ,.;,;e' .• , . ,Y "'""' naa "'"""\ed '2j • t' ' ""'mat "ouldha n::, •ne •vss zs tne va 1 c.1 , • 1 • I Ill 71e case ofa ' 1 ve IUe vJ llie even if·l.ze I . I . uernaant app ehenJcJ 
w· . " """" " "'"' ' . ,. " nm me uff · , ,e"u 1mmemutely 

, . "'" "' "'' "" ma!dn- 0 ;; • , , · conauct mvolving a l 1 • o J auaUleni wan 01 
Cl ea'"· 1 

1

• 1 e OWl Oi uemt , ,1 f .. cwa "'l'l'nc .: I 
tne ,."'""""''Y tv , ,

0 
me,,;, tv be dete · ,; "' "'"" un/a,.fal 17.1 tnauaandDeceit:) nnmea unael hzeplindples t c · ' . . se ]vim m 

in ce1 iain cases fJe ' 'uri 0. nse may involv · c lOSS. rvl exwnyle a J r ' • "'a seizes v) 17 Wlsacrions ·,I . 
shiflb'8 .:.: ... "';k··· 55, eeefi "'" a ,':!'."'""':." ;"'""" ;, a llll 10 anoihei in a sei . r . . ' •ms em e .... lement by zes Uflltne 11 ansaclions ove; a six . t' -1/l0/2 it 
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pe1 iod. In rhi:s example, the fo:s:s i:s ss.eee (the amowll £ake1J, not $4S,eee (the swn ojrhe nine 
11 ansactions), becaUJe the additional tJ ansactions a'ia' nor inc1 ease the actual 01 J>otentiallo8s. 

112 s&oten p1 opetlj vr enses t ecez vzng, 11 an:spo; ung, u an:sJ 11 zng, n allsnznnng, 01 possesszng s on!n 
.r r • . r l r . r , l • r • • r • t 1 (j' P' ope;' I 17Je 1033 iS lilt VQlUe vrrne SlOleil pi opel,, ae&e; llllllea as ill aner 0. ens e. 

, fJe . l • 7 "i 1y . 7• , • , "p , m an o/. me IIIMI zmn:m; m acces:smg, 01 exceeamg autn0112ea acce:s:s to, a1 otectea 
t" 1 fi ,. /B} ,, ,. 7

' t' b' tt t' comptt e1 as Uo/ilea m 1: . . 1 l l 01 l , •o:s:s mclUae:sne 1 ea:sona Ill co:sone 
vicdnz of conducting a da1nage assessnzent, 1 es£01 ing the and datu to theiJ condition p1 io1 to 
t' fJe , , , . . . .. ,.. . ne err nse, ana any twz ; e venue aue 10 uue11 upuon uyse1 &;zce. 

u.ru tal ge; , a re;nyea rne.r , ne ornse ve zs 1oe ae1e1 nnnea zn acco; aance Wl11Jne p;ovtslof2s 
'"§Zit·.' , ?.f" · 5 ,. ·· ·· e · ; ' t' ·7 

• 
1

• • J t 7 b 1 
,. fie 

., .r r b ,. 'b} r'j .t t 1 'b 1, • r •1r • • 'f7: . 7 
J . rm 111e pa1po:ses oy:sa :secuo1z t t 1 , 1ne lOss nee a no1e ae1e1 nnnea wun p; eczszon.ze cou1 1 nee a 

I- L b' . r r ' • 'f ., b' . c_ • =. . 1 c_ OIHJ nzaxe a 1 easona 'e e:stunate or trze tvss . gz ven 11e a vaua n; lllJOI nzatzon. rn1s estuna1e, JVI 
exanrple, ;nay be based upon the app; oxinzate lllanzbe; vf victin1s and the ave; age toss to each victinz. 

PJ" P I ri I • /' 7 f[ 01 onmo1 e gene1 a<Jactol:s sucn a:s tne :scope an am at1on c;rtne CT.f1.:!11Se . 

4. The l-os:s include:s any unautho; i.:.ed chu; ges n2aare with stolen c; edit ca; ds, bu; in no event l-ess than 
s·ee ' -me · 1 §§Zir'' 7f · · 5 ,. ·, 1

• e · 7 'r,;!' · 'F ' 1pe1 CQIU. rnenpl, OlZCllUlJOIJ, Of 4Jil3)JJJUCY UllUl 1 . 1 ( IUllU 

and Deceit:). 

5. Cont1 oll-ed :sub:stances should he valued ai tlzei1 estin1ated st; eet ralue. 

6 "b' ' ,. 'b' .. '5: 1 ., . , 1; t I · 1 'y b · 'b ' 7 1
' . naeu vel eannea1are:s man meam man na 1as 1101 ac1ttaueen 1 ece1 vea 4JJ 111e aaa1 e:s:see 01 

, .. .. 7 7 .,1, 1°. 17 ,, , .. ,h; 
1113 zt mclUae:s man mw 1:5 m me aawe:s:see s mauo:r. 

7. "F; ont the pe1 so11 vfaJzothe; " 1 e:{e1 s top; ope; ty, taken the use vffu; ce, that •vas beb2g het'd 
by anothe1 pe1 .1011 OJ was 1viihin a1 m:s ' 1 each. E:xample:s inch• de pick-pocketing 01 non:foJ cible pw :se-
:snatching, such a:s £he iluJt ofa pw :sefi om a :shopping ca1 £. 

8 -'! b ' · l1.,..l r_q r · , " • r r , 1 r t • 1 1 • 7 ., • 1 
. ven1t1eso; p;ovzaesan 

alte; native nzininnnn ;nea:su; e vflws in the case vfan ongoing, sophisticatea' ope; ation such as an 
auto theft 1 ing 01 "chop shop. " "J'ehic1"es" 1 efo; s to all finnls uf vehicl·es , incluuring ail c; uft ana' 
tvafe; c; uft. 

9. "Financial institution." a:s u:sed in this guidel·ine, is defined to include any institution desc1 ibed in 18 
US.C §§re, 656, 657, Jf795-1f797, and 1914, any :stare 01 j01 eign banlc, t1 u:st company, c1 edi; tmion, 
insm ance company, in ve:stmeni conpany, mzdualfimd, :sa fbnilding and t'oUIJ a:s:sociation, union 
01 emplcryeepemionfimd, any health, medica{ 01 }w:spiral imm ance a:s:sociation, b1 oke/3 and dew'el3 
1 egi:stel ed, 01 1 equil ed to be I egiJ£el ed, ovith the Seem itie:s and Exchange eommi.uion, fotw e3 

commodity nte1 chani:s and commodity pool ope1 at01:s 1 egi:s£e1 ed, 01 1 eqttil ed £o be 1 egi:1ie1 ed, lvith the 
eommodity Fcdzo es 1i ading CommiJ:sion, and any :similUJ enrity, whethe1 01 not illS tiled by ihe jede1 a/ 
go ve;nnaent. "Union o; e;nployee pension fund" and "any health, nzedical, 01 hospital inszaance 

• • " J b · ., .. r r 1 .. r 1.1 1 • 1 . .. 1 1 
QJSOCIQllOJJ, QJ tLSta U VVt_. p; llllUI Jt JllClUUe 101 ge pell3l01lJUIIU$ ihUl St!l VC 1/lUitj !liUl VlUUUl3 (:: 
pens ion fand:s of la1 ge national and inteJ nationa{ 01 ganL.arions, unions, and co1po; ations doing 
:snbstantial in£e1state bnsine:s:s}, and a:s:sociation:s that zmde1 take to p1 pemion, disability, 01 
olhc; {;enr.:.fit.s rh;o; nu!:clicul 01 ho.'Jpita/i_ation insto ance) 10 hu ge nznnbcts o/J,CIJOJJJ . 
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m P<"moal •-&J:'"' ""qm tv tho J,,/. uffime," as we , . lin. '8 li tJ e ' ' m mttlngibF ' .. I ' ' "T""""t ,,J;,id-- ''y a m .: . . * 98:> / ol C..fl "'• >ViliC1 is ob"". r , . J vtll tne V'J.4in , . ' uull ' 1 othe1 tl 
> •I"/ I'/ '"""" "'"'"" . ' " " mcoud.- ., """ .,. , · ' m mdi,.cily .., a 
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1 r 
l l . 
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13. 
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If tho 

0

« . ""'"P"m> that the r? 
. • '/"'" "''ol • • fi "J!'"''" ;,o, .. d 

vzowtioJz of '8 U s "a tne; OJ embe ... . 'eJ I 
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"''oct w ioodioect , ")JJSJtimo ufio ru , "' OJ '""" plan OJ ex '" "" "'" di3c><tio 

o: ' "P<': :,jn .. a"'r. conn 
"" n OJ "'" po'on o, 0 ' ''"0 ""' "'" .. . " j P' opeo"' of•uc. ' r• .. otheo " . "'""t•m•wy authoo it " pwn, OJ ""' "'' 

f:ttrze oflcme imol r t' • y 

00 

,._.,ibilit- ;, ,,: 
, .r , vea ncn b IJ nl;. 

ur: u me aefendanf I J ':' e!lll 
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, 
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e . . . , . ,. . . .. . , . . (fc , t . . , '/ ,, ,, ft r OII:St:Slellt Mfil :stwutmy at:miiClZOns, an mc1 ea:1ea nmumnm q me 1e 11e t:s p1 ovtaca p:n me mer 0 
una'eh"ve; ednndl. Tfn:.fi ofundeNve; ed;nail' inteife; es with a gove1 nnzeniuifiznction, and lhe scope ufthe theft 

b ''fft , . muye U•) to a:sce1 tam. 

Vzcftfi onz tYze pe;soJt vfanoi;)e; , such as pickpocketing 01 non:fo; cibl-e pu;.se-snutching, ; eceives an 
e11hanced :se11te11ce becauJe uf tfze inc1 eased 1 iJk ufphyJical injwy. Thi:s gaideli11e docs 11ot include Wl 

ellhallcementjOJ thefts fi om the peuon by me all$ iffoJ ce 01 fem, :sncfz c1 ime:s me 1 obbe1 ie:s. 

71. . • (fe , ' r '=I . . , ' 1(, (fe . ' . . ' , . • , ' . , lfllllJIIltanz vy;oe ll!Vel v; llS p; ovzaear; VTILSes zn vo1 vzng an o;ganu.ea scnenze 10 s1eut venzcres 
r · 1 ..,., • 11,.. ,, c r • • • b · 1 c r r r r r • 01 11emc1e pUi t:s. ryptcany, 1r1e :scope 0 sucn acttl1lty u su sta11t1m ILL. tne vmae cr.rtne :st01e11 p1 opel lJ, 

b. t ··• 1 • r u ,, · · 1 r • u r r • . ll' r. • r r r co11z 1nea Jvzm an enzancenzentJUI ;no1 e 1nan nHnznJatpnannazg wotnu useo res an ill an VJJlillSe tevet o_rat 
' . '=I) b . ·' ' '"·' . . .. ' ;, ''ffi '· . . . . . ,. 'd ' b t' teast l,Ul uze vatae urtne p; ope; 'Y zs pu; ''cuta;' to asce; 1aan 112 casesecausene 

1 r • • ,, r 1 r • t • 1 c · t 1 /' 1 r (fe Tf r 1 1 • ft JlOlelt p; ope; 1)> lSI UplU1 I eSOlU 01 Oifl€1 rPJS€ Ut3p03€U 0 znne COtliSe o/lile V) IJJ€. ie!J eJVI e , 1ne 3p€ClJC 
(fc 1 t • ,• Ctl • 1 I It • I f , •' t "' CC • t• ' 1 1 fji J r 0. n:se cna1ac eJI:suc uJ vJgam_ea:scneme 1:s n:scaa:s a11 atH!JilUltl'eo 1V33 m 3e nng me tij,ense 

SubJection (b)(6)(A) implemenn, in a b1 oade1 ja1 m, tlte inst1 uction to the eommiJ:sion in Section 
961(m) ufPablic Law Iel-73. 

§281.3. 

S b ·· Cb)/6)tfl). 7 7 
• • • e . . . S . .Z5e7 r n b'' L 1 e' 1 1 t mlpn;ments trte m:st1 tlcttoll to tne 45mmtsston mectwn or1 a ucaov 11 

Pt opet t;y D;,m .. ge 01 Desh uction 

(a) Da:se Offem:e Level. 4 

(b) Specific Offense Cha:tactetistics 

(1) If the loss exceeded $100, rnetea:5e by the eouespouding number of levels from 
the table in §2D 1.1. 

(2) If urtdeliveted United States mail wa:5 desttoyed, a:ttd the offcMe level a:5 
dete11nined above is less than level 6, iucrea:5e to leve16. 

(3) If the o:ffeme imolved more tha11 minimal pla:t01ing, inctca:5c by 2 levels. 

(c) Ct oss Refet encc 

(1) lftheoffi:nse imolved a:tson, or ptopett)' damage by usc ofexplosives, apply 
§2Kl.4 (At:Soll, Ptopcrty Damage by Usc of Explosives). 

(d) Special lnstt uction 

(1) If the defendant is com icted under 18 U.S.C. § IOJO(a)(S), the minimum 
gttiddine swtence, nomithsta1rdit1g aHy other adjttstmeut, shall be six mouths' 
impt isor rme11t. 

Ct>mmeJdtll]' 

StpMm e Apvi.>ipn.\. 18 U.S. C.§§ 1eJe(u)(5), 1361, 1363, 17fJ.Z, 17eJ (ifeandw7ism 01 maliciom miJchief; 
• 1 d' ' ' · c • r ' • 1 r 1 •··· 1 ' ' f • . f ,. f /St · ' li2C11l Jllg cte:SU liCtiOil 0 lllQI1 IS liJ COl t'ea • 1 OJ QCfUii2012Ul S1U'tt lJ/j p; , 4!tit 1 ppcnacc 7 ( UililOij 

fna'e.x) . 

36 



r1ppl-ication i\'v1e3. 

, ,,, 11 • • 7 7 • , • I fi I. .I e . . § 'B, , 1· • , • • 1. 1vwl enan mmlmw pn:ummg IJ ue;nea m me •or 1.1 tJ>PUCattvll IJIJtl ucllon;s . 

z v I • . rr . I· I . I e . . §ZB, , 't E b I 1 I 8 I .a•na•zon O)IOJJ zJ mscmsea m taeommemwy 101.1 r m ceny,m ez"temem, anutne1 ronns 
of Theft). 

3. "UndeliveJ ea' United States nzail" nzeans ;nail that has not been t eceived by the add; essee o; his agent 
•• I I •I! 1 • • 'I II ' •lb 7 21 liJClUQ€3 112Ul1 hiUl JS liJ 1 ze UUUI essee S 1/lQll OX . 

rl ' I '"tf I I I t ! • 
7 1 ry fi t . n some cases, ne mone1wy vo1ne cr.r Je p1 opel 1 aamagea 01 aes 1 oyea may 1101 aaequme1 1 e.rec 

the extent uf#ze hatnz caused. Fo; exu;nplet tlze Jest; nction vfa $5()0 telephone line 01 interfcZ; ence 
with a telecommnnication;s k may carue an illfel 1 nption in se1 vice to thoruands vfpeopfe foJ 
seve; al how s, tPUh aftcndant life-tin eatening deluy in the a'elive;y ufente; gency nzedical t; eatnzent u; 
diJI uption vfothe; imp01 tant go vel nmemal 01 p1 ivare se; vicCJ. In snch caJe;s, an npwm d depw tw e 

b I fkg_ 'EZ .z q' I • 1 ' • ? - 'EZ r 'f) . . '"6 I I; . v I maye wa;; anteu. . t 7l.YJZCu• II!JWY., '1 . rw np£1on v)Ovel mnen£at 1 zmc£w1 , ana 
5'EZ '=I <p b'. W ifa '} l .lllUUCe Je. 

9 I 5 b A " ( • I 1 17 
• 1 • I e • • • 1 • 8fr/'} £ Q b 7 " t 1 qc gnmncr. 11 secuon ta zmpn:;mems 1ne ms11 uctzon to tneomm1ss1on m secllviiJ(C v1 1 a 11ca•v 

10=1-132. 

§2Fl. l . F1 and .md Deceit: Fm ge• y. Offense!) hnvlving Altered 01 Counte1 fcit lush ume11b Othc1 
th.m Coun tcJ feit Bea1 e1 Obligations of the United States 

(a) Base Offunse Level. 6 

(b) Specific Offense Chm acte• is tics 

(I) lfthe loss exceeded $2,000, the offense level as 

the Greatest) Increase in Level 

(A) $2,000 or less no inc1 ease 
(D) Mote than $2,000 add 1 
(C) More than $5,000 add 2 
(D) Mote than $10,000 add 3 
(E) More than $20,000 add 4 
(F) Mote than $40,000 add 5 
(G) Mote thmr $70,000 add 6 
(II) Mote than $120,000 add 7 
(I) Mote than $200,000 add 8 
(J) Mote thmt $350,000 add 9 
(K) Mote than $500,000 add 16 
(L) Mote than $800,000 add 11 
(M) Mote than $1 ,500,000 add 12 
(N) Mote than $2,500,000 add 13 
(0) Mote than $5,000,000 add 14 
(P) M01e than $10,000,000 add 15 
(Q) Mote than $20,000,000 add 16 
(R) Mote thaH $40,000,000 add 17 
(S) Mote than $80,000,000 add 18. 
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(2) If the imolved (A) mote thau minimal plattliing, ot (B) a scheme to 
deftand mme thtt11 one victim, inctease by 2 levels. 

(3) If the offi::use imol ved (A) a misteptesentation that the defeudant vvas acting 
on behalf of a chtuitablc, cdncational, teligions 01 political Olgttnizatiou, ot a 
govemmwt agency , ot (B) violation of any jndicial 01 administ1ative otder, 
i11jnnction, dectee, or process not add1essed in the gt1ideli11es, 
i11ctease by 2 levels. If the 1estdtiltg offense level is less tha11 lcvcllO, inctease 
to lcvellO. 

(4) If the offense imolved (A) the conscious 01 tceldess tisk of set ions bodily 
injttty , or (B) possessio11 of a dangetous (iuclnding a fit em m) in 
con11ectiou with the offense, increase by 2 levels. If the resulting offense level 
is less that• levell3, i11c1ease to level13. 

(5) If the offense involved the use of foteign batrk accot111ts or transactiot,s to 
conceal tl re true nat11r e 01 extent of the fraudnlent eondttet, at rd the offense 
level as detemrined above is less that1 level 12, increase to level 12. 

(6) If the offense .. 

(A) substantially jeopardized the safety at,d :sot1ndne:ss of a finat1eial 
instit11tion, or 

(B) affected a fillatleial institotion attd the defendant de1 i • ed more tltatt 
$1,000,000 in g1oss receipts ftom the offense, 

inctease by 4 levels. lfthe resttlti:ng offi::nse level is less than level 24, increase 
to lcvel24. 

(e) Speciallnstr net ion 

(!) If the defendant is convicted ttndet IS U.S.C. § 1030(a)(4), the minimmn 
gnidelntc sentence, atty othe1 adjnstmcnt, shall be six months' 
impr isornnent. 

Cvmmenfm v 

Smtuf01 p P10vi.1ions. 7 US. C.§§ 6, 6b, 6c, 6h, 6o, 13, 23, 15 U.S. C.§§ 50, 77e, 77q, 77x, 7-Bj, 78ff; 80b-6, 
1644, 18 us. c. §§ 22s. 285-289. 471-473. see. s1e. 659. we1-JOfJ8, 1010-1014, 1fl16-1fl22, 102s, 1026. 
'()28 'fJ29 '()Jf)/ / lj '()]' '34 1 '34' 23 '4 2J '5 ,:;: 1d'•' 1 

' t ' · · ":) '7f 1
' l , I , 1(1TI4 , 1 J, T 1 - 1 't,1,1 . 1 01 tltf4IIO/lal SIQ til vi)' pi OVISlOiltJ , J'PeilCtlX 

A (Stututv1y Index). 

t1vplicativ11 }futgs. 

l. r-: fj . . . §2,...., TfbJ /3;1 •• •• .1 t1 1 t' if.. t. 1 ne acr UJ l11lCJhJ lJJl 1 . .1. { { Ql e UUCIIIUil VC 1 CUIIJhJU ill e. 1 JIZ Q paiZCUlUI 
howe vel, both ofthe emmw atedfoctOI s applied, an zp11 aJ d tw c migllf be ""all anted. 

2 ,,. < . 1 • • , 1 . , r , • • fb} 'Zj ?fJ.;l . , q 1 . t 1 C . , § 'B, , . li'AVI e tnan llltflunat ptuJnnng tJuvsecuon t tt zs aeynea tnneonznJellta;y lOiJ . l 
71 r• ,. r ' ,. [ xpp11CUil012112SU tlC1201lS . 
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3. "Sc!teme to defiaezdmm e rhan one victim," us used in subsection (b)(2)(B), ufeJ s to a design 01 plan 
zo obtain smnething vfvaluefi 0111 nzo1 e than one pe1 sun. 1n this coniexi, "viciinz" 1 efei s to the pet son 

. · 1 · r r / 1 • r· fy 'F.' · fi 1 • r • r • r r r 01 em1tyy om •n1cn p:mas a1 e 10 come ao ect1 .nus, a wtl er aua 111 Mncn a smgn" te1epnone 
calf was made ro th1 ee distincr individuals ro get each ofihem to in vest in a pyJUmid scheme wouh:l 
• r r • r r .r • t · b · r r ·ry 1 r r 1c r r 111 vo• ve a scneme 10 aq a au mo; e man one VIC 1111,at passlitg a) auatnenn enam sea cnec ovowa 
not, e veil though the make;, payee w1d/o; puy01 all might be conside1 ed victims fo; othe; pwposes, 
such as ; e:Hitution. 

::1 f1 b .. 'b) /:1) 7fj . ' fj . t fO . . . . ·' " ·' ' r ' t t. .a sec11on r t t p1 o vzaes an WA wnnen T' a nns1 ept esen1auon ana, uze Ue.Jt:.llaan was ac zng on 
b ' if r ' . b' ' .. ' r· • r· • ' . . . 

sa sect1011 aoes not uppt to conw•c• aaaJ essea e13e1men! lit me gwae11nes, a vlvlaiiOII 0 a 
,. . c ' / ' ' ' . §Z" r /e:ff e ... 'WI ., R ' 7) . ' . " conaztzon OJ 1 etease (UUUI essea ZIZJl. ( enJe tJJJllnzueuzne on 1 en:;ase 01 a vzolatzon UJ 

b • / rr I • § 1 1 ! ! /e • • t n• • e p1 o at1on 1 aaw eossea lit'tJ •. l r 1 1mma uiSIVIJategmYT. 

6. &me fi audulen; schemes may ; esal£ in multiple-count indictment:s, depending on the iedmical 
r • r t' fji 'F,' r . • r r 1 b r r r f etemem:s ne OJ eme.ne cumamn ve wss p; oaucea 4J a common scr1eme 01 cow se u] conaac 
r r 1 b 1 • 1 • • • r fje r 1 " r .r b r . c • I· 'T snowa e useu lit ae1e1mmmg tne ornse tel:'et, 1 egw all!J3 or me num e; o/Cvtmts uJ con vic wn. !:OiM e· . 'FI n • 8 s· r '( , e . 7 napu!Jll ee, ru;' t Vitn pte . 

. au.zazzon VJ toss zs azscrosea n2 lneoJnnzen u;y 101. t ( a; ce;,y,nz anau1e1 roJ;ns 
r 'F,' rt} 7'f . . r r • • r r r, r • • r r r ry, t 1c ·, VJiiif .s Jll tttt;T cases, ross as lilt 11ULae VJ 1ne nzoney, p1 opellJ, 01 se1 vzces nJuauraua en, n 

7 • 7 • 7 7 • .. I 7 • • 'I 7 1 r r j 1 r 7 i' fj"e 1 aves llVl, J 1 exaJnp1e, zncnzae llllel es trze vzctznt coa1a YJU ve ea; nea on sucn JUnaos naane uy nse 1201 
r e . . .,, 'I . . c §ZK' I f7l ' 5 , .. , . e . ·r 

y u JJ g; ea1e1 lhUIJne ac ztaa toss. 1 equen a , 10Js "' ar aaa case •vane 111e sanze as 212 a 1ner ca:se. 
Fo; exanple, ifb'Jefiazul COilS iS ted o.f.selfing VI Utie;npiing iO sel-f $48,880 in h'OI tft{ess S€CUI iiies, 01 

1 ep1 e3enting that afmged check fa; 548,()()() was genuine, the {OJs ••outd be 54(),()()(). 

The; e a; e, ho tile ve;, instance;s e aa'ditionalfactoJ s a; e to he cons ide; ed ill dete;nzining the lw:s 
o; intended lo3s. 

(ll 1e1 uua'lnvoi''Ping }vfiJJ e121 ese1Hation qfthe J'cu'uc qfan ltenz 01 P1 oducr Suhslitzditnt 

Afi aud nzay involve t{Je nzis; ep; eseniation vfthe value ufan itenz t{1az a'oes have son2e value 
/• . •t 1 r • 1' ! JV/ r r r fe r f r ! • fy rm com1 ast to WI 1 em lhat 13 wo11mes3 .1e1 e, J01 exampte, a aernaan r aumuenn 
1 ep1 e:sems that stoclc is ••m rh 54(),()()() and the sfoclc i3 th only $1(),()8(), the loss is the 

1 b , ' , . , 1 lc ! ! (• 53() ()()()) ! • , • UIIIOU/h :JP JVI1lCll 111e SlOC U:>UJ ove; VU1ttea (l.L,I . 112 U COSt lllPOlVZI28 U 
• t t• . 17 ,. .. c 1 f t' l • i7 '"fie nus; ep1 esenla zon conce; nang uze quaany UJ a consunze1 p; oai«ct,ne toss as 111e ar_r1 ence 

be !>Peen the amozmt paid by the victim fo1 the p1 oducr and the amozmtfo1 m'tich the vi dim 
could 1 eseh' the p; oa\Jc t 1 ecei ved. 

39 



fb) F1 authd-cnt Lpan Application and Gnd1 act A octo en1ent Case ... , 

lnfi awlmi.mt l-oan appHca£ion ca:se:s and conn act p1 ocw cmcnt ca:sc:s, the lws is the acttJal 

4rze an2oun vr r1e toon 1104 1 epa1aa n1e u1ne 1ne V) t!inse 2s aJ:sco11e1 ea, 1 eaucea 7 112e an1ount 
_, r r r· · . •1 • • 1 r / _, .r 7 f7 1 1 t Jne n:!na•ng znstnallon nos 1 eco ve; ea t 01 can expecJ 10 1 eco ve1 J onz any a:s:se1s 
sean e the loan. Hhi!J e the inteJtdedlws is g1 eate1 than the actMl fo:ss , the intended 
lttsJ is to be us eri. 

T , r J J 1 • J b • 'fT J 1 1 • • , J 

(c) Cpnseq uenthn' Da1nagg.\ in 1°1 oca1 gnJeJd F1 una' una' A otfuc/ Sub...<tifllfioo Cas¢;> 

(<l 

In conh as£ to othe1 types ifcases, loss in a p1 ocw ementfi atJd 01 p1 oduct substittllion case 
• I r ' J• 1 b ' I • I r ,r ( mctuae:s not om w1 cct aamages,m a1so conseqttentzm aamages ula e 1 easona • 
fO b1 1: , . . I • , fi! , b . . ffo I , 1 1 eseea n!. n:n exampre, 111 a ca:sc mvai\11118 a ae_rnse p1 oauct :su 3l2/ntzuJl q me, t 1e to3J 
. , , , ' . b 10 b, . f" lc . b ''t ' . . , mcwaes me govemmem 3 1 ea:sona 1 J 1 e:seea 11! co:srs o/illa mg 3tt 311 we 11 amacttan3 ana 
hanch1ing 01 di:spo:sing vfthe p1 oduct deli vel ed 01 1 e£1 ojilting the p1 oduct 30 #tat it can be 

1 10 •. . . , , , ,., ., f" bl . f" 'IJ' 

, b 1 ' • • , . t' , , , , . . f" tne 1 easona t p:n e:seea 1e aamm13t1 WIve cos 10 we goven1ment ana otr1e1 pa1 t1czpants vJ 
, • t' ,, t t ' fji ' , , . , t' 1 epemmg 01 tOll ec mg me p1 ocw emen ac 1011 aro.!c1ea, pno any mu easea cos 10 p1 ocw e 

,J J t • • J J , J 1 bjl 10 b' T I • f" 1ne p1 oa1tt o; se1 v2ce zn VOl vea 17201 n as 1 easonu ' J ; eseeu :tllttnJJ0/2 Of I ea:sonu ' 
10 b' ,• ' ' ,. · '' ' ' , • n · 17 ' J 1 e:seeu te ct,nsequenuat uan2ages a11 ec ' til u2e catCU1U12VIl liflOJS 212 p1 vern ensent] uaa 

' ' t b ··· ·· '1 · ·' · ' ' 17 tj! b · t' '. I anap;ouuc su stncnzon cases Jeyects 1nat sacn aan2agesyequen 1 oJe sa s1an 201 uz sac1 

DiveJ .>ivn <afGqveJ mnent p, c'g' wn 

In a ca:se in' olving divc1 sian ojgove1nmem p1 og1 am bCIIejifs, lo3s i:s the vahze vjtfte benefits 
di ve1 tedfi om intended 1 ccipients 01 ttSc3. 

D . D ..../. ·e '/ t1 vz3- MWZI acra:ses 

• · ' · D · B f • · • · · ' · • · r =1e f:f 5 e § zr6 · · ·ry ill a ta:se liiVOivlllg aaviS-4JCOII 1 Ci VIOitliiOil (Q PIOIU(I0/1 C/1//llllall 

t ' • ·a F::! 5 e § ·ee '7 ·• • · t' ''ff b · ·• • '1 · • p1 osectz ea unae1 10 •• 11 , tile ,,;ss 2sne Uif.il encee1 n een rne 1 eqzn1 ea 
and actual n ages paid. 

8. JrOJ the Jllll )>osc:s t?.fsubscc/it11l (b){l). 1he fv.s.s need no1 be dcre; ntiJJt!cl n ith p1 eci.sion. The COlli r neecl 
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om ma e a 1 ea:sona e e:nmme 0ile 10:s:s, gnen me amnu n; ilij 1ma lvll.ills e:sttma e, JOI 
exan1ple, Jnay be based on ;{Je app1 vxiiiJaic nunzbe; of victinzs ana' an estinzute of the a ve1 age lvss io 
each victhn, 01 onnzot e gene1 a/fuciot s., such a:s the natal e and du1 uti on vfthefi a ad ana' £he 1 e venues 

1 b · ·• · r: fJe • • · ·,.· ' '· ' · gene/ ate a 7 stm11a1 opemtwm.ne U.[ nae1 :s gam rom comnm1mg tile 1 a au t:s an wtelllatt ve 
• • 1 • r r· ·z_ • '1 1 1 • 1 t 1 esunza1e 1nar 01 auJaJ ny u>nT anae; e:sun1a1e trJe ,,s:s. 

ora 1aJge1, a11emptea1 aac. , tne Cl.[ mee ve1 t:s toe aerennmea m acc01 aance wnt me p1 ovwon:s 
vf§2X1.1 (Auenpt, Solicitwion, 01 Con:spiJUcy) wheHw the conviction i:sjb1 tile sab:stantive vffinse, 
I . ' fji / · ,. ·. ·. . '} b ·' 7f '. . " · ' . ' he mcnowe v_pm:sc rattemp1, :soncuwwn, 01 con:spn acy, o1om, lll'tl.{O JJPIICatton NOie =t m tile 
Commenta1y to §2Xl.J. 

/9 . b" . r 1 7 1 
· ' 

1 1 • /r. 1 bly (U a piliJJUIJ o uectz ve uytneyaua was nun-nzvnetu;y, 01 tneJ aaa causea u; 1 zs ea ; easona ' 
foi eseeabl-e, su!Y.stantial tzotz-nzonetu;y Ita; nz, 

(b) fol:se :srarement:s >vel e madej01 the pmpo:se of facilitating some otl1e1 c1 ime, 

(c.) •' 1ne fJe l bly 10 b' , . ' Cl.[ n:se caasea 1 ea:so11a 1 1 1 eseea m, pnys1cw 01 p:sycholvgical ha; ;n 01 :seve1 e 
enzotional 11 a alit a, 

/ 1 fJe l 1 • 7 • •7•1 J• (Cl tile Of. me enaange1 ea natwnw :secw2ty 01 lllllllUJj 1 eaames:s, 

flte offeme caused a lo:s:s ofcmrfidwce in an inpm twd imtitafion, 

tne vy nse til vo1 ve tnezo•vuzg enaunge; ;ne;n OJ h1e JOt vency UJ one o; ;no; e pzcftnzs. 

tv aS :SO 0 vlOU:SI f fnOI flO vile IVOUlCf :SeilOU:Sl CO/l:slctel 110n01lll8 ll. ill :SUCil Ca:ses, a 
do >m>val d ckpw tw e may be >vall anted. 

" ejfe · I · " · ' · ·q . ' · ' ' . . . ' ·. "8 t:f 5 e lLILSe:s lllt'O vmgrauament taenn.rcatwn aocamem:s ana acce:s:s aev2ce:s, m vlOlOIIOIJ v) •• • . 

1%. 

§§ '928 ' 'e29 ' ' b t' . . ' '. W' ·f . c ' fJ 1 ana 1 , we mso covel eu 4JIIU gwaeune. ne1 e ne p1 m2wy pmpo:se 0 t11e v) in:se 
involved the unfa nful p1 odaction, t; ansfe;, posses:sion, 01 tlse uf identification a'ocunzents fo; the 
pu;pose vf violating, 01 assisting anothe; to violufe, the lu ws 1 elating to natzc; 

r 1 • 1 , 1y §2f;2 r §Ztz Z • , t' 't §2 r:;.r r r 1 c 01 tegm 1 eswem :stata:s, appt. 1 01., a:s app1 op1 mte, 1 a net 1. m tne case OJ 
17 · 1 • c_t • r .·c: • r • • • • 1 b an 0Jcnzse znvorvazg]Utse zaelltijitatzon aoca11zetu:s o; acce:ss ae vzces, an apn>at a a epa; tale 1naye 

wa;; u;u ea wne1 e tne ac:tuat toss aves no aaeqaatet 1 erec uze se; zvusness tJTlne conauc . 

fj tlte fi a ad exploited vahtel able . . , p 1y vzctnns, an enrzancenzeni' wz1 appt . ee1.1 (.tlate Ci ime 
l.fotivai'ion 01 J'ulne1 ab11e J'ictina). 

'-3 -s ·· fJe · r · '' t · · ' 1 '8 &se § 'ee' 

statemem:s to a ca:s•om:s r:ace1, TJ FPmcn :; .1 u e• ••omae mm e up1. 1il ce1am otne1 ca:ses, me 
., . , . ' ' •f 1 ( [y b I ' ' ' , • ·ry . . ,. t. I nzau 01 w11 e J auu stat zues, 01 01 ze; 1 en::2 z Pe11 oaa SlUl znes, a; e toea p1 anza1 n as JUI zsa1c zo11a 

b r ,r ( c . ,, fJ ,.. , , . (fc , fi , r • u:se:s J"' 111e p1 o:sectllOJl 0 0111e7 o/. ro1 examptt, a :swre w so11 0. me '""e' e ur auwucm 
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iluw ance claim sva:s mailed migld be p1 o:sccated as mailfi attd. Whc1 e the indictment 01 infoJ mation 
··· ro ·' ·' · ' · ·· ( ·· • ·· • ·b •· -§'fJ'z(r}} · b''l fJe SeiilltgTI liZ tl'2e COHill V) COIZVJCiZOIZ (OJ Q SllpUlUllOIZ US UeSCJ l ea est a llS l€3 Ull U.[ Jl .. \e 

·;, 'b ·' .,,. ;,t' t ., I· t' tl §Zr:;.' • e·· · · · mOle apu COPCI CCI'} WlOtnCI gmaenne, oppl 7la gwacllnC I a i1C11a1111.1 . ii1CI Ji ISC, 112 S t!Cil 
§Zr:;.' , . b ,. , b . , . .• . , ,. b . , 1 ca:se:s, Ll.l z:s toe appuca,tn a aepw na c) om me gmaerme:s maye COJISlaCJ ea. 

14. "Financial institufion," us a3 e.d in this guideti"ne., {s a't:.fined to include any institution desc; ibea' bz }8 
US. C.§§ zf), 656, 657, Jf)fJ5-1fJfJ7, and 1814, any state 01 fo1 cign bank, fJ rut company, c1 edit anion, 
bou1 ance con1pany, in vestuzent conpa;ryt nnduulfizna', su vings (building and lvun) associatioJZ, union 
u; enployee pensionfuna: any heaitlz, ntedical OJ hospital insu1 ance association, b; oke; 5 ana' dealEJ s 
1 cgi:ste1 ed, 01 1 eqzti1 cd to be 1 egi:ste1 ed, with the Secw itie:s and Exchange Commis:sion, fiztw es 
commodity me1 chants ana' commodity pool ope1 atoJJ 1 egi:stc1 ca', 01 1 eqail ed to be 1 cgi:ste1 ed, rvii{• the 
Commodity Fatw e:s R ading Commi:s:sion, and any similw entity, >Phethel 01 not imw ed by the jede1 W1 

goPemment. 11Union 01 employee pen:sion fima'" and "any health, medical, 01 hospital imw ance 
• •' rc ! b ' 'I., ' I ! • C. ! ! • J • • I r .:;..._.. as:soctanon, as ruea a ove, p11mw uy IIIClttae twge penstonjtma:s trlUt :se1 PC matry mml'wtmr:s t1LJC 

pen:s ion fimd:s of lwge national ana' intemational or ganLations, rmion:s, and cmpot ations doing 
b • • r • , b . ..I r • • 1 • r • L • r • !• .L•!• Stl s1antzua znte1 sauteu:sotesJ;, ana assoctatzons trza1 unae; taxe top; ovtae pe12szon, aJsavntty, 01 

tf b If• ,. , ! . • ,. , . . 7 ' ' b c o ze;enqt:s ;new cat 01 nospztatzzazo;z lJJSUJ ancc 10 tatge nanzeJJ vype1son:s. 

f fJe ' 11 b 1 
'· ' " b ' ' · 1;, · ,. ' '' fe 1 

' r If · ' T). ; 12 u1 nse snaue aeetnea 10 naveJzz staJnta1 Jeopal ah.ea ute SUJ ty ana sounaness VJ UJinuzcza' 
• ,.. rr •f" r11 (fi 1 1 • • 1 • {, • r b 1 • 1 1 
IIISihUfZOII y; a:s a co11:seqaencc o/me «ren:se, lf1e 1113tll utzonecame m:s01 vent, :su :stantlan 1 em1cea 
b fi . . 1.1 b! ! ! • ' c fly ! 't . ene,rt:s to penszone13 01 msw ea , wa:s ana n! 011 aemana 10 If.) any aepost, paymem, 01 
in veshnent, tva::s so arepfetea' of its a.s:set.s as to be ji.;1 cea' to nte; ge •vith anotYte; institution in o; de; to 

• • •• ' 
1 

• b · ·· 1 
• y r rt• b 

• 6 "F.' • ' • • · • ·; s • eee eee · · · fi t • fJe " • · 1 .ne aepmaant aet 1 vea 11101 e ilan , , , m g1 o:s:s 1 ece1p.:s ) omne o;: n:se, as a:sea m 
.L • li,.l / .q /-Q.I ! f.. , r r • f . 1 I £.. 1 • r • • I ! I., t 1 A! Mo:sectzon t11JtuJ(D), gene1 auy meam mat tne g1 o:s:s 1 ecetpt:so me aeJtmaant mw vlattPuy, 1 a nc1 .nan 

t " · · · • • ' 5 • eee eee "6 · · fi • • fJe " · ' ' 'I · • o au pa; 12t1po1ns, exceeaea1 ,1.1 oss 1 ecczp1s J onz 1ne U) JJse liJcuzaes arpt ope; 1y, ; eat 
, 'b' . . 'b' ,., . .L• . ,,. I.. . ,. ·I., 'c 1 {:/' o; pe;sollat, tallgl 11e v; unung2 te, tvn2cn tJ ooiallzect au ectty u; titan ecny as a; estut o/3tttil 

SM. 18 u.s. c. -§ 98z(aJf4J. 

1 7 lf t 1 r r 1 • • • • ! I '8 f::f 5 e -§ zz-5 l ( ' '• • 7 • r • 1. 11Je aqenaant zs convzctca unae; 1••• t e1u tng 10 a conunuzng rnanctat c; unes 
• ..I '' {:I:. ' ' • / ' !• .L! • ,, ' f... . r {:I:. • • ·' ente;p; tse;, nze 0Jiellse t)2; vet JJ t1a1 app1tcao1e 10 1ne a1Jae1 1Jzng se1 ae3 uy&))l!llses co1np; lStng 1ne 

"continuing financial c1 ime:s ente1p1 i:se." 
'8 ff rh .. 'bj /6}7fj CfJ} ,. •• ! "b b ,. b' ,. t' 't' fJe . ! ! 1 . l seen on ( ( t o; ( appnes, rne; e snane a 1 e uuu te p; esunpuon1tal 7te u.rnse lit t'Ot vea 

"11101 e than minima{ planning." 

fj * r Tl • • ! r• • 1 • I' ly ' • 1 • Ffi ! Tl • ' ' • ' ac g; ounu. 4tJ gaauenlle 1s aesJgnea10 app 10 a w2ae vat tel u; aua cuse:s.1e :stalaloty ntaxznta11z 1e1 1n 
C • • ' C r fJe • fi T.' • I !• r ' r• k fJe r ' • • ' VJ nnp; zsonntellt ]VI ntwt s ucn v..rnse5 23 J ve yea1 s. ne gznaeune aves 1201 nn Uj llse en a; acte; tsttcs 10 

'fi 1 ,• fJ It! I r 1 • ' • b '1 .,. • r .. C fJ specl)C coae sec11ons.ecause) ae1 01) amr :SlUiute:s we :soroaw •omen, a :smgm paiiem 
t t 7' b t I l I r • 7.< .C t • r t t (f C • 1 • conaac1 ttJuau tulle p; wecu ea anae1 seve; at coae sectzon:s, as a 1 esuu OJ •vrucnne 0. ense OJ con vzcuon 

may be :some n>hat a1 bit1 my. Fwthe1 11101 e, mo:stfi a ad :statate:s co Pel a b1 oad 1 ange ofcom:fact with ext1 eme 
Pal iafion in :se 11e1 ity. 

E. . . ! 1y f' • I I• • 1 1 I • ' ' 10 ' ' ! ' ! • • r mpazcm anat se:J t7fp1 e-gwae111ze:J p; actJcc :JI10IP<ea t mt tne mos1 llil)JUJlWiiTClUJ s 11101 ae1e7 mmea 

Soplli.SiiCUleU 01 I epea ea. 7 CCVI QliJgt I Ul140tl8illi1Cj QJ e 2111)Je1) Cl, 14C3e Ql e lflC p; lfllUlj) CIOIS upon H11Cil 

the gnidefine ha:s been ba:sed. 

!I:' , • , {:I:. • , , , • • 1 • • • • • • • 1 me ex£enf fo Jilntcrz an VJJl!nse JS ptuJZnea o; soprnstzcatea zs unpr>llUid lit asJCJStllg lis po£enila 
I r'i r r 7 1 C.l fje 7 • t 1 , C. J , 1 I 7 1 na; ana tne aange; ousnes:s VJ 1ne 0. nac;, znaepenae;u VJ 1ne ac1 aat na; nz. cvnzptex scrzenze o; 

1 epeatea' incidenl:s offi aud a1 e of an intentimt and potential to do comidet able hU1 m. In p1 e-
• 1 1• .1 • r , I I • ·q . • , • lfy • I • 1 • JJ 1 g tilCfCl IJICJ p; acncc, rn1s )UtlVI nucr tl sJg liiFCUill anpacr, eJptctan til J uuas 111 vat c?Jng Jlliatt ttJ.\3 es. 
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1 I• ry. , I • I I• • fi .z 1 I 1 , 1 , I • 10 t • , z ceo; aznga , •ne gazaeune specy es a .. te ve1 ennance;ne1u svnen ants rc o; ts p; e:sent. 

Use of :false p1 etenses involving chm itoble co uses and go vemmeni agencies enhances the senrences 
of defendunis who toke odvoniage uf victims' t1 ust in govemment 01 lo1v enjt>1 cement agencies 01 thei1 

· r r • • b' ·· '/i lc' 1 • c • · • lj' · . r ·• , .r gene1 ostt)> ana cna; nu 1e ;nou ves.a zng aa vantage v; a vzctznz s :se znte; es1 aves not nntzgaae rne 
se; iousness offi aadnl-ent conduct. !lowe ve;, defendants exploit vic£bns ' cha; i£abfe bnpalses 01 t; ust in 
govemment C1 eote pm ticalw social !2o1m. A defendant who has been subject to cirn'{ 01 adminis£1 otive 
p; oceedilzgs jo1 the :sante ot :sinzilu; fi auarul-e;z£ condnc£ denzonst; ales ugg; a a::-ateu' c; inzinal inte1z2 and is 
dese1 vi;zg vfaddi£ionai' panishnzentfoi not co;ifo; lllilzg tvi£h the ; eqab enze;zfs vfjudicial p1 ocess v; 01 a1e; s 
issued byfode1 w', state, 01 loco{ odminist1 otive agencies. 

efJ ' · 1 • c · · · • • & · • -s · fJ :J enses tnot mvo ve tne use u) 11 mz:sactwns 01 accounts outszae trwmteatotes m on q VI t to 
1 •1r • fi• 1 • • 1 7 • 1 • 7 ry, I • 7 I 7 1"" 7 • • • 1 1 • conceo. u zcztp1 o.rrs cvza c1 2mmw conanct m vOl ve a pm tzcma1 1 mgn te vet o/sopmstzcot10n ana comptexzty. 

'FJ ffo ''(fi ' ' . ' . ry. . . . ' . B. ' . 1ese a1 e ao. ctnt to ae1eci a;Ja ; equu e cost1 1/ave;s tzgatzons ana p1 weca£zons.lptvntattc p; vcesse:s 

Subsection fb)(4){B} implements, in o b1 oode1 fonn, ihe inst1 action to the Commission in seeiion 
lle5J.z ofPubHc Low JeJ-J.Z.Z. 

Subsection (b}(6}{A) implemenfS, in o b1 oade1 jo1 m, the insh action to the Commission in Section 
961(m) ofPubHc Lwv Jei-73. 

&bsection fb}(6}(B} implements the inst1uction10 the Commission in&ciion 25e7 vfPubi'-ic Law 1e1-

Subsection (c) implemeni:s the instJ action to the Commission in secrion 8e5 ifPubt'ic Low Ie4-13.Z. 

Conforming Amendment to§ I B 1.1 

§lBl.l. Application Instructions 

* * * 
CommentarY 

Application Notes: 

I. The following are definitions of terms that are used frequently in the guidelines and are of general 
applicability (except to the extent expressly modified in respect to a particular guideline or policy 
statement): 

* * * 

(f) "More than minimal planning" means more planning than is typical for commission of the 
offense in a simple form. "More than minimal planning" also exists if significant affirmative 
steps were taken to conceal the offense, other than conductio which §3CJ.l (Obstructing or 
Impeding the Administration of Justice) applies. 

'l\Jo1 ethan nziniJnal planning" is a'ee;nea'p; eJenf in any case involving ; epeafed acf:s ove; a 
• I C , • 1 't • I . 1 , 1 • , ry. • e •ry. t'' pe1 toa o/ll11le, Wilds tts ctew nw1 eacn msrwzcc rva3 pw et opp01 1 nne. ,illS 

J.; ., 1... • '1... c I.. . v auyust1nen1 H·lll appLy cspecJanyJ1 equcnity 211 p1 ope; ty VJJenses . 
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In an assault, for example, waiting to commit the offense when no witnesses were present 
would not alone constitute more than minimal planning. By contrast, luring the victim to a 
specific location, or wearing a ski mask to prevent identification, would constitute more than 
minimal planning. 

In a commercial burglary, for example, checking the area to make sure no witnesses were 
present would not alone constitute more than minimal planning. By contrast, obtaining 
building plans to plot a particular course of entry, or disabling an alarm system, would 
constitute more than minimal planning. 

Jn a theft, going to a secluded w ea ofa st01 e ro conceal the stol-en Uem in one's pocket lliould 
not alone coJLStitute IIJVJ ethan nzbdnzalplanning. llo•ve ve; , 1 epeated in:stance:s of.st•ch thefts 

' • ' ' • 
1

, • • ' ' • tF ., ry fa '· · 

especzan Yatua n::; uent coznae o IUIIJea, wotzra con3 nzue 11101 enan nnnznaa1 ptannJng. 

b b , 1 
• , 

1 lc' ,. t 'b IQ' b lc . , , 1
•

1 1 ry nan em e. •temem, a smg•e m mg accompnsnea 7 ar•seoo enoy ovoma conswwe om 
111 inimalpfwming. On the o£he1 hand, c1 eating pw chase 01 a'e1 s £o, and in voices fi om, a 
dunnny co1po1 arion fv; n2e1 chandiJe: that tl'as neve; a'efipe; ed svotu'd constitute 11201 e than 
minima/planning, a:s would se vel al instance:s vftalcing money, each accompanied by false 
eni1 ies. 

Confonning Amendment to §2K 1.4: 

§2KI.4. Arson: Property Damage by Use of Explosives 

(a) Base Offense Level (Apply the Greatest): 

* * * 
( 4) 2 plus the offense level from §2D 1.3 (Property Damage or De:str uction)§2B I. l 

(Larceny. Embezzlement, and Other Forms ofThefi:; Receiving. Transporting, 
Tr<1nsterring. Tmnsmitting. or Possessing Stolen Property; Property Damage 
or Destruction; Fraud and Deceit; Offenses Involving Altered or Counterfeit 
Instruments Other than Counterfeit Bearer Obligations of the United States). 

* * * 
Amendment to §3B 1.3 to move illustrations relating to abuse of trust from theft guideline to abuse 

of trust adjustment: 

§381.3. Abuse of Position of T rust or Use of Special Skill 

* * * 
Commentary 

* * * 
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3. Tht! followillg additional iflusm7tiom; C!( an a/)l{st: of a position q( trust p11rtain to or 
e1nh1!z::.lement jiwn employee pension or welfare plans or labor unions: 

(A) If the offeme involved tlu:ji or embezzlement ji-om an employrte pl!nsion or lvelfure plan 
and the defendam was a of the bmejir plan, UJI w{justment under this section for 
abuse (?(a position oltrust will apply. "Fiduciary of the benefit plan" is in 29 US. C. 
§ l 00](] 1 j(.4) to mean a person who exercises any discretion01:v authority or control in 
respect to the manageme111 of such plan or exercises awhority or control in respect to 

or disposition of its assets. or ll'ho renders investmell/ adviceJhr a fee or other 
dirl!ct ur indirect compensatio11 with respect to any moneys or other property of such plan. or 
has any authority or responsibiliz)! to do so, or who has (//1y cliscretionwJ' autltorit_v or 
responsil>ility in the administration o_(such plan. 

(B) if tilt• offi.•nsl! involved tht!.fl or t!mhe::.:?.lement from a labor union and the de.fi:ndc1nt was a 
union q.{/icer or occupied u position in the union (as setf(mh in 29 U.S. C. §' 501 (a}), 
an atljustmentunder this section for an abuse c!(a position of trust wi/1 apply. 

* * * 
Issues for Comment: (A) The Commission invites comment on whether Application Note 10 in the proposed 
amendment should be alternatively stated in the guideline as an explicit cross reference to apply the most 
applicable guideline, if the resulting offense level is greater than the offense level obtained under the proposed 
guideline. 

(B) The Commission invites comment on whether any of the specific offense characteristics in this proposed 
consolidated guideline should be eliminated because of infrequency of use or other good reason. If any such 
factor should be eliminated, should it be replaced with commentary encouraging departure? 

§§281.1 (Theft) and 2F1.1 (Fraud) 

4. Synopsis of Proposed Amendment: The Sentencing Commission has identified the definition of loss in 
fraud and the.fl offenses as an issue for consideration during the 1997-98 amendment cycle. The genesis of 
Commission interest in many of the issues raised about the definition of loss is summarized in the Loss Issues 
Working Paper (10-14-97) that is part of the Commission meeting materials generated in connection with the 
October 15, 1997 public hearing on clarifYing the definition of loss. This paper and the transcript of the public 
hearing on the definition of loss are available on the Commission's website (http://www.ussc.gov/) or from the 
Commission. Following are two proposed options for revising the definition of loss for fraud and theft 
offenses. Both options envision one definition of loss for both fraud and the.fl offenses. 

Option 1 provides a dramatically simplified and shortened definition of loss that has the same core principles 
as those found in Option 2, but without the additional rules and guidance found in Option 2. The formulation 
in Option 1 arguably provides maximum discretion to sentencing judges and minimal guidance as to what 
should be included in, or excluded from, actual loss. Option 2 attempts to provide more guidance 10 courts 
on how to resolve issues that have arisen in the case law and elsewhere about the current definition of loss. 

Both options propose adoption of a general definition that loss is the greater of the actual or intended loss, 
and that actual loss is defined to include "reasonably foreseeable harm resulting from the conduct for which 
the defendant is accountable under §J Bl.J (Relevant Conduct)." Adoption of this provision would provide 
an explicit causation standard for the determination of actual loss. Option 2 raises the possibility of limiting 
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the relevant harm (both actual and intended) to "economic" harm. 

Both options provide that intended loss is the "harm intended to be caused by the defendant and other persons 
for whose conduct the defendant is accountable under §I BI.J (Relevant Conduct) ", with Option 2 raising the 
issue as to whether intended loss should be limited to those consequences "that realistically could have 
occurred." 

The balance of the language proposed in Option 1 also appears in Option 2 but, again, without additional 
rules or guidance. Language is proposed to be added to the background commentary that provides an 
operating principle for the use of the amount of loss, namely, that it "serves as a measure ofthe seriousness 
of the offense and the defendant's relative culpability. " Additional language is proposed for the commentary 
in both options that emphasizes the fact-based nature of the determination of loss and the importance of giving 
appropriate deference to the sentencing court's determinations, and that invites departure where loss 
"substantially understates or overstates the seriousness of the offense or the culpability of the defendant. " 

In addition to the provisions summarized above, Option 2 provides added specificity in a number of areas: (A) 
departures; (B) estimation of loss; (C) time of measuring loss and credits against loss; (D) interest; (E) special 
rules. 

(A) Departures: In addition to the genera/language inviting departure where loss "substantially understates 
or overstates the seriousness of the offense or the culpability of the defendant", Option 2 lists a number of 
grounds for invited departures, most of which can be found in the current commentary. Option 2 also provides 
an option for including selected non-economic factors as specific offense characteristics instead of only as 
possible departure grounds. 

(B) Estimation o.Uoss: Option 2 provides a nonexclusive listing of factors (most of which are in the current 
commentary) that a court may use in estimating loss. Two options are provided for how gain might be 
fashioned as such a factor: either provide for the use of gain as any other factor, or provide that it may be used 
if gain exceeds loss or the loss is difficult or impossible to calculate. 

(C) Time ofmeasuring loss and credits against loss: This provision raises the issue of whether there needs to 
be an applicable or limiting time frame on what is to be included in loss (such as, "at the time the offense is 
detected"). This provision provides. in effect, that loss is a "net" concept, for both fraud and theft offenses, 
in contrast to the current rule that expressly uses such a concept only for certain fraud-type offenses. The 
determination of loss is a "net" concept under this proposed rule in the sense that the loss amount shall be 
reduced by the value of certain items, including money, property, or other economic benefit pledged, returned, 
or otherwise transferred to the victim before detection of the offense. valued as of the time of pledging or 
transfer {zmless the defendant causes the reduction in the value of the collateral after pledging or the increase 
in the loss, after detection). Valuation as oft he time of detection would eliminate the effect of most fluctuations 
in value of collateral from affecting the offense level. 

(D) lnl.eJ:m: Option 2 provides two options for dealing with interest. One would respond to the circuit court 
decisions that allow use of, for example, bargained-for interest, and explicitly exclude interest from the 
determination of loss. except as a possible departure ground. The other would continue the exclusion of 
opportunity-cost interest but provide for inclusion of interest if it "was bargained/or by a victim as part of 
a transaction which is the subject of the criminal case" or if the victim "transferred the funds lost as a result 
of the offense from an investment account on which interest or dividends were regularly earned. " 

(E) Special rules: This provision provides rules for special cases. including retaining the current rules for 
stolen credit cards, diversion of government program benefits (proposed for modification or elimination), and 
Davis-Bacon Act cases. This provision proposes adding rules on sting operations (to respond to case law that 
excl11de:s jiwn intended loss amounts Jhar were unlikely or impossible because il?[ormants or government agenls 
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were the only "victims '') and Ponzi schemes (to choose from divergent precedent a rule that provides that loss 
in such cases shall be based on "the net loss to losing victims, i.e., the sum of the net losses to each victim who 
lost all or part of this principal investment as a result of the fraudulent scheme''). 

Option I 

§281.1. Larceny. Embezzlement. and Other Forms of Theft: Receiving. Transporting, 
Transferring. Transmitting, or Possessing Stolen Property 

* * * 
Commentary 

* * * 
Apo/ication Notes 

* * * 
2 "t , t' l £ 1 .. lc , r 1 .. 1 e ,. 1 • .oss meansne v01ue u1 trze p1 ope1 ty lQ en, aamagea; 01 aesli oyea. amm 11 , •men p1 ope1 ty zs 

taken 01 des£1 vyed the loss is the foil mw ket va{ue of the pw Ncuz'-a1 p1 ope1 ty at issue. Whe1 e the 
k ' ' . ''fji , t . . ' ' , t t' . '. ·' ' nza;ea va1ue a-s au. catt to asceJauz 01 znaaeqaa1e to nzeaszn e na; naone vtcu;n, uze cotu 1 ;nay 

;neasza e lv:ss in sonae othe; uray, such as 1 easonablc: 1 ep{acenzent cost to the victinz. Loss a'oe:s not 
include tlze inte1 est that cow'd have been ew ned had the fcmd!> not been stolen Wizen p1 ope1 ty is 
danzagea', Che 'toss is zhe cosi u[1 epab s, not to exceed the loss had ihe p1 ope; ty been desi1 oyea'. 
£: ' /1-j r ' r · ' pt r t k 1 .1 1 • 11 ' t' ! ! ' ;xanmms. (llll tne case vya Irk) u) a c mc 01 money v1Uel, me to:s:s z:sne to:s:snat wouw nave 

1 ·r .1 , 1c , , 1 b I , /Z) , .• r 1 fe , . , 1 , occUJI ea !TII1e wec 01 morzey 01 aet naaeen cane a. r ill me case ora appt enenaea 
/c' r • 1 1 1 • r r r 1 r 1 • 1 ·r; r • 1 • 1. ,. 1 fa ut;g a \1eruc1e, tile tVS3 zs tne vatae vy1ne venztn! even zrt1e verncn; zs ; ecove; ea Jnunea1a1e1 . 

111 ce1wm cases, Wl Cif. nse may m 1101 ve a se1 Jes vfll a/lsaciiOJZS wmzout a COli esponamg mc1 ease m 
loss. FOI exanple, a a'efendam may embe ... d·e 55, eeej 0111 a ballk ulld conceal this embezzlement by 
shifting this amouni:fi om one accoun; fo anod1e1 in a se1 ie;s ofnine 21 ansactions o 11e1 a six-month 
peliou'. ln this example, the loss is ss.eee (the amount ialcw), not $45,eee (the :sam ofihe nine . b , 1 ,. • 71 • ,. 1 • 7 1 1 1' 1, t1 ansactJom ,ecause tne aaaztzonw 11 wJsactzom aza not mo ease tne actuw 01 p01emzw toss. 

111 p; vpe1 'Y V) nses ( ecez vuzg, 11 anspo; nng, 11 anJTJ 1 zng, u ans1nztnng, o; possessuzg szo1en 
r) ,1 , • ', , c ·J ' , , ' . , . t, (t (fe p1 opeuy, me toss z.s me vwae u) ne sw1en p1 ope1 ty aetenmnea as m aner crme. 

"Loss" is the grealer of the actual loss or the intended loss. "Actual loss" means the reasonably 
foreseeable harm resulting from the conduct for which the defendant is accountable under §181.3 
(Relevant Conduct). "Intended loss" means the harm intended to be caused by the defendant and olher 
persons for whose conduct the defendant is accountable under §I 81.3. Loss need not be determined 
precisely but may be based on a reasonable eslimate. 

Because of the fact-based nature of the determinations, the sentencing judge is in a unique position 
to assess the evidence and estimate the loss based upon that evidence. Accordingly, the dis/riel court's 
determinations in this regard are entitled to appropriate deference. See 18 U.S. C.§ 3742(e) and(/). 

There may be cases in which the loss substantially understates or overstates the seriousness of the 
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offense or the culpability of the defendant. In such cases, a departure may be warranted. 

01 Oil nzo; e gene; at yuc1oJ 3 :SHcn a:sne scope ana au; a1zon vr•ne V) nse. 

4. The loss includes any anautho1 ized chu1 ges nzade sPi1h stolen ct ea'i; ca; ds, but in nt' event leJ3 t{zan s·ee I &z.e 1 1 §§ZK' • 71" 1 s I · ·t t 1 e · ? 'zr:::· I r .-. • ?l pe1 cam.ommemwy rot. t t nempt, ollcz a zon, 01 4Jnspn acy: w za 1 r.1 (l 1 aua 
and Deceit}. 

5. eontmlledsubstances shotdd be vw'md at theil estimated st1 eet value. 

* * * 
• 5 • r r , , • r r b · CfJ:} nl r r , jl 1 1 r r r , r 1 . 111 cases IMel e tne wss aetennmea unae1 t (t aoes llvfJmt captw e me naniifatiless OJ 

the conduct, an upnaJddepai tza e lltay be iVUI 1 a1ztea'. Fo1 exanple, the zln:.ft vfpe;sonal info; nzazion 
• 1 • 1· r r 1 • r r r • '} • r b. f " r • • 01 w; zungs nzemcat ; eco1 as, ea11cattonat 1 eco1 as, a a1UIJ. ;nay znvot ve a su s1an JUt zn vaszon 

r · · t , 1 1 17 1 b r7 1 b f r 1 1 • • r b 1 • 'b) <•:) UJ up; 2 PUCy ill e; €31 1t1Qi JVOUtUilOl € UUUI esse a 11ZOJ2e1UIY lOSS pi OVlSiOilS Vj SU StCliOIZ r ( l . 

63. * * * 
7-1. * * * 
85. * * * 
96. * * * 

ffJ 7. * * * 
H 8. * * * 
+ZY. * * * 
-BJO. * * * 
Hll. * * * 
+612. * * * 
Background: The value of the property stolen plays an important role in determining sentences for theft and 
other offenses involving stolen property because it is an indicator of both the harm to the victim and the gain 
to the defendant. Because of the structure of the Sentencing Table (Chapter 5, Part A), subsection (b)(l) 
results in an overlapping range of enhancements based on the loss. 

Along with other n.dewmtfi:u;wrs under the f!,uidelinc>s, loss serves as a meas11rt! of the seriousnc>ss of 
the <?tknse and I he> 's relativl! c:ulpability 

* * * 
Option 2: 
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§281.1. Larceny, Embezzlement. and Other Forms of Theft; Receiving. Transporting. 
Transferring. Transmitting. or Possessing Stolen Property 

* * * 
(b) Specific Offense Characteristics 

Anvlication Notes: 

* * * 
(8) If the oflcnse involved one of the fo llowing aggravating tactors: (A) the 

primary objective of the oftense was non-monetary; (B) the ofti!nsc caused or 
risked substantial non-monetary harm; (C) the offense was committed for the 
purpose of J·acilitating another felony offense. other than an offense covered by 
this gttidt!line; (D) reasonably foresteeable (i) bodily injury, or ( ii) psychological 
hatm or emotional trauma that is substantial and severe; or (E) a reasonably 
foreseeable risk of substantial loss in addition to the loss that actually occurred, 
increase by (2] levels. If' the offense involved more than one of these 
aggravati ng facto rs. increase by (.t] levds. 

* * * 
Commentary 

* * * 

* * * 
2 "f:. II , 1 1 r I lc 1 ' 1 t 1 e 1• '1 ' t . . o:ss naean:s lrte vatne vyt1e pi ope; ty ta en, aanzagea, o; aesry oyea. 4 uznu; n , tPnen p; ope;y zs 

taken 01 dest1 oyed the loss is the foil muJicet of the pw £iculw p1 ope1l)> ut iJsae. Whe1 e the 
lc 1 • 1'(/i 1 ' ' • • 1 ' 1 ' • • 1 ' 

ne1 e t1e or nse lllP'Ol P'ea mu mg ur uuaunmr wun 01 c1 eaz cwa appncu11on, OJ ome1 
conduct in volving u loan 01 c1 edit cw d, the loss is to be dete1mined unde1 the p1 inciples set fm th in '' e §% r:;:! ! r r:;: I I B . 111e ,mmentu1y tO L I.l p 1 uua anu ecew . 

H" 1 (fe · I 1 lc' 1 1 • 1 1·t 7 t• , · . 1 1 r 1 

T , • (fe • 1 ' f , • •,1 1' • ' 111 ce; laan cases, an OJ nse n•ay zn vot 11e a se1zes u1 t1 aJJsacuon:s a co1 1 esponazng znc; ease "' 
foss. F01 example, u defendant may embeu .. le $5,000fi om u bunk und conceal this embezzlement by 
shifting this umoantfi om one account to unothe1 in u se1 ies ofnim tJWJsudiom u six-month 

' 
7 

T ' > • 1 
' 1 1 • $ - eee / 1 t lc $ t - eee r ' > • pe;Joao 1JJ rn1s exa111pn:., tne 1vss zs.,, tttze unzoanta e;r, not=t::>, (t1e szon o/ifie ;une 

11 unsactiom), because the udditionul ll unsuctions did not ina ease the uctuul 01 potentiullvss. 

ill J£onmp;ope1ty uf.WSes (ieCetvlllg , tJU11:5)JOillllg , £1011:>) 1/lllg, liUitSmt2tlllg, OJ pOSJ CJJIIIg JIOICil 
· '} f 1 1 • I 1 rt 1 

• 
7 t 1 

• 
1 

• '
7 (f (fo )JI opeity, ne l OS.! lS t1e I>OlllC Of ne JiOiell pi Opelj aete/llllll eU OJ Ill U iflc:T o/. liS C. 
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1. "Loss" is -.:reat11r ol tire actual loss or the intended loss. "Actual loss" me ems I he reasonablt· 
jbreseeable [e,:onomh·j iJcmn resulting/i"om the conduc1 jtll' which 11Je defendant is accountable 1111d;r 
,0 lJ 1.3 (Relf!vant Conduc/J. "Intended loss" /1/l'cms thl' f economic] harm intended to be caused by the 

aJI(/ other per.,·onsj(Jr whose cmuluc1 the defenclant is uccmmtahle unckr §llJJ.J {(mel that 
could hmv OC('II/Tecl.J. 

(A 1 F:st im(Jfion of For the purposes of subsection (h) (I). loss nt.?ed not bi! 
detl.!rminl!cl precisely. The court need only make u reasonaMe estimate of the loss. 
g.i\·en the available information and ciS appropriate under the 
cirntmstcmc:es. measuring factors such as the jiJ!Iowing: 

f I) 

(2) 

(J) 

(./) 

(5J 

[Gain. Oplion A: 
[ffi) 

[Gctin. Oplion lJ: 

the jcu'r mark!!l \•alue t!l the property, or utha thing t!l value, tak!!n or 
othe1wist.? unlawful()' misapplied. misappropriated. damagt!d, or 
destroyed: 

the cost to the l'ictim r?f'rt!placing property taken, damagecl. or destroyed: 

the cost c?(repairs. not 10 exceed the replacement cost hacllh<t property heen 
cles1royed: 

1he apprc>ximctle mtm/ler t!l \'ic:tims and an estimmc the m·aagc loss to 
euch t·ictim: 

th11 s<·ope am/ dumtion c!l rhe offi.'nst'. or rerenues generated by similar 
opera/ions: 

the gc?in 10 criminal(t' 1·esponsible participams from coJJmJilling tht! t?{J'ense.] 

/(fiJ [fllre gain the: foso.; or tftlre loss is d[fficult or impo.\siblc: 10 cafcufat11. 
the gc1into criminal(!' rt'\{XJJlsiMe participants from commifling th<! ()(/enS<'.} 

( lJ) fTill!e ofAieawrinJ! /.oss.l Credits Avainsr Loss. [in general. loss is 10 he measured 
01 the time tlrt.? f!{(ense is detected (W'.,.. when either a victim or lmr enforcement first 
clevelops a rl.!asonable suspicion 1/ral em has occurred. or is occ:urrin7,J.} 

M(lney. properzr. or other beneji1 pledged, retumt!cl, or otht?rwise 
1ransterred 10 lire (includin;:: St'rvices performed) bej(Jre cletecrion of the 
otjimse shall be valued at the time ofp!t?dging, rt!llfm, transjltr. or peJformcmct!. M 

the casl! may he, ami shall he credited in dl'termining the amount of loss. 

Paymelll.\ , prop<!rly transfers, pleclf.?l'S of co/lalerctl, or sen'il'c!s performed c!{ler 
dt!tedion of the offl!nse shctll not /le credited. ;lmounts rccOI'ered. or readily 
rcC(J\'erablt·. 1hrough c:h•il pmcesses c!fier detection lfw t!{l'eme also shall ill)/ be 
crt!dited. 

1/oll'ewr, [(acts or omissions for trhidr the de_fi'ndant is diminish the 
\'OIIIt' ofpleclgecl assets after fJ/edging. ur utherwisc increase the economic harm ajif!r 
detection o(11Je tire loss shall r<!}lt!c:t that increased net harm. 
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[(C) interest Not included. For the p111J10St'S of subsr!ction (b){i), loss does 1101 include 
illlerest of kind: holl'ever, in WI appropriate case (.e.<J .. [j'intaest was bargained 
Jc)r as part of a transaction that is the subjt•ct <?(the crimi11al case), em upward 
departurr;: may he warranted bosecluponthe loss of interest.} 

[interest. Oprion /3: 

[(C) Interest. Loss shall not include imeresl the victim l'ould have l?amed had the offense 
not {f.d..... "oppormnity-cost interest"). llllerest shall be inc:luded if: {(i)j 
interest was bargainee/for by a victim as purr of a transaction which is the suhjecr of 
the criminal case[. or (ii) the victim transferred the funds lost as a result £?(the 
offense ji-om wz invt!slmenr account on which intert?st or dividends were regularly 
earned.] 

(D) Special Rules. Thejollowing special rules arl! to be used in determining loss in the 
situations indicated: 

[Option A: 

[Option B: 

(I J Stiny Ouerotions 

In cast!s involving rile participation an informam or zmdercorer 
govt>rnment agem. intended loss i11dudes economic harms 1he dejemlant 
inrencled, if accomplislnnt'nf of I he clefem/anr 's goals H'ould ha\·e been 
unlikely or iiiiJ)OSsible becmtse <!(rile panicipcllicm <?(an il(/hmwnt or 
undercm·er governmem agent. 

i:!) Pon::j Schemes 

in a Fonzi-/_qJe schemr!. loss is I he ner loss lo losing victims, i.e .. the sum of 
the net losses ro t'ach \'ictim who lusr ali or part (){his principal inv(•stment 
as a resu/1 of thefi·audulellt scheme. 

0) Stolen Crl•dir Card\·, Access De.>vices 

(4) 

(5) 

In case:; involving stolen credit or access dePic<!s, the loss includes any 
wwurhorized chargt:s made with the stolen credit cards (or purloined 
numbers). bw in no event less than $.100 per card. 

Diversion o(Govemment Prof,{rcllll f/endits 

[in a case involving diversion o,(govemmenl program be11e.fits. loss is the 
value benC!;/ils derived ji·om intendt!d recipienrs or uses.] 

{In a case im-'olving diversion ofgm'emllll.'nl benefits, me the gain 
to tltt? criminally rl?sponsible parlidpanrs c1s the loss. in I he case gmnt. 
the loss is the amou11t c!f'rhe grunt. ln the ofa loan. rite minimum lm;s 
is the savings in imerest over tltt' life loan compared with alternatiw 
loan terms.f(Jr which flit• defendanlwrmld have qual[fied.] 
Davis-Bacon Act C'oses 

in o case involving o Davis-Bacon Act violation (a vivloticm US C. 
.if 276a, prost'CIIted under 18 U S.C. § 1001), t/i(' loss is the 
d(ff.:rence I he le;-!.1111)' required und w:tua/ 1r ugt's !'aiel. 
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[Non-Economic Factors. Oprion A: 

[(E) Comirkrations. There may bl! cases in which the loss substantially 
underslates or 0\'erstates the seriousness of the ojfense or !he <:ult)l(hili(v of the 
c!efendanr. In such cases. a depar/ltre may he warranted The fo/l(Jlring is a non-
exhaustive list of types of circumsrances which the court may considl'r in determining 
whether a clepanure may be warranted: 

{1) 

( 7' _, 
the oj/t•mv endanf{erl!d narionol security or militmy rl!oditwss; 

the caused a loss of confidence in an important instirution: 

the rdi".!nsl! endangered the sol\'em:v or financial security o( rme or more 
1•ictims; 

(-1} r!Je gainji-om rhe oj]i!nse substantial(v the af.'gtr!gale 
loss to the victim(.')_); 

(5J bur j(-11' the exclusion above, r!Je loss would have included u substantial 
mnounr <?f'imeresl that was bm;l!,ainedjhr by a victim as port ofa transaction 
which is the suNect oftht• aiminal case: 

(ni the offense inmlved [ten or more victims.) fa large mm1ber ()(victims:} 

( 7) rile loss significantly I!X(''t>l!ds thr! greater d<!fendunt's clcllwf and 
imended personal gain; 

(8i the loss intl?nd<!d by tht! de.fi.'nc/am signi/lccmt(v excet.:ded the amount that 
realistically could have or.:curred} 

f No11-Economic Factors, Option B: 

({E) D.:tulr/tll'e Considrratjons. There may be cases in which the loss substanlial(v 
umlerstares or m•erstates the seriousness of the or the <:uleobiliZF of the 
dt:f'endant. In such cases. a departure may ll'arranted The jiJ!lowing is a non-
<?xhaustive lisr <!lt;pes of 1rhieh thr! court may consider in determining 
whether c1 departure ma}' be 

(1) 

( 7' _) 

(3) 

(-IJ 

a primmy objec::tiw of the offense was 

the C?/Tense caused or risked substcmtialnon-monetctry hurm: 

.false stmements were made? for the purpose of fitcilitating some other crime; 

the of/'ense ccwst?d physical or p.,ydwlogical hctrm or sevae l!motional 
(/'(11/l/1(J,' 

f 5) till! <dli:mse endongered national security or militm:v readiness; 

(6) 1/ie <?[/ense caused a loss rl COJ?fidence in a11 important institution; 
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victims; 

{8) the dt'jmdant 's gain from the offt!nse substcmtial(v exceeded the aggregatt? 
loss to the l'ictim(s); 

(9) the created a serious risk great a t'conomic harm than 
the loss that occurr<!d: 

(1 0) but for tile .txc/usion above, tile loss would haw i11cluded a substamial 
a//J0/1111 q(interest that was bargaint:d.for by o victim as part ofa transaction 
which is the .subject the criminal case; 

(]I) the of/ens<! involved [ten or more victims:} [a large number q(victims;] 

(12) I he fuss exceed.; the greater of fill' defendant's actual and 
intendl?cl pt!rsonal gain: 

(13) the loss i11tended by the de.f(!ndanl exceeded the amount that 
could hm·e occurred} 

(F) Armmnriaft• Defim:ns·e. Because <!ltlle jc1ct-based nalllre of the determinations, the 
Sl!lltt!ncingjudge is in a unique position to assess the eviclenct! and approximate the 
loss based uponth1t evidmr.:·e. Accordingly. the district court 's detaminutions in this 
regard are entitled to apprvpriate defi:rence. See 18 U.S. C.§ 3742(e) and (fl. 

3. Fo1 the pU1poses vfsubosection (b}(J), the {oss med not be dete1 mined with J» ecision. The cow t need 
I- L b I , • C , I > • > • 1 b l • C • X.> • • C omy maKe a 1 easo11a ll! esumate 0 111e 10ss, g1 vcm tne avw1tl 1e ll(it'lmatiOII. rms est1mate, )vi 

e.xantple, nzay be based apo11 the app; oxinzate llUnzbe; vf vic£ilns and the a ve1 age loss tv each victinz, 
1 10 ' 1 1 I 1 ,• C,> f/e o; on nzo; e gene; Ul J cao; s sucn as ane scope ana au1 a UJ ane Vf. nse. 

4. The loss inc{udes any unuuthui i.t.eU1 cha1ges ;nude •vith stolen c; ea'it cu; Js, ba2 in no event less than s·ee ' ' ' §#X'' 'S4 " ' 5 •· •, t' e . ; 1 Z1;. ' r 'T 1 7Jpe1 CUI U.OiilllltJUUij iOJ.l ( lle11pt,Ol1Cl1U lOll, OJUilSpll UCJ: UilUJ 1.1 ( I QUQ 
and Deceitj. 

5. Coni1 oh'-ed substances :should be caluea' at theil estinzated sb eei value. 

* * * 
'5 T r . r r r . • ' r b 1 • 'b) / r-j 1 I r . .r r r , r J . 112 cases u>ne; e i/Je toss ueae; nzuzea unae; l (1 aves no JUU capiaJ e 11ze nu; nqanJess VJ 

63. 

7-1. 

85. 

96. 

+rr 

the conduct, a11 up oval d ckpw tw e may be •va11 allied. F01 example, the theft ojpe1 sona} ilifi:n mation 
01 w; iting:s ;nedical 1 eco1 dos, educational; ceo/ a's, a dia1y} n2ay involve a osubstuntial invasion 

r • • f . ,, , 1 r , b 17 r b . r , r • • r b . • 'b) Cl-} OJUpltVUCJ lf21!1 eSl lhUI tVOUIU IZOte UUQI esse a 7 lflC /IJOIJt1UIJ1 1033 pi 0 PiS lOllS Clj ((l. 

* * * 

* * * 

* * * 

* * * 

* * * 
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H8. 

-H9. 

+3-10. 

HI/. 

+6/2. 

13. 

/4. 

* * * 
* * * 

* * * 

* * * 

* * * 
1( the receiwd em enhancement under subsection (b){?) hut that enhancement does not 

the extent or seriousness of tilt> conduct inmlved, an upward departure may he 
warranted. 

Under subsection rb)(7)(D)fi0. psydwlogical harm or emotional trauma shaft be considaed to be 
substantial and if it is r!lprolongt>d duration and. as a result ofsuch harm, the victim received 
medical treatment or other professional assistance. 

Under subsection (bJ(7j(Ej. a risk qf additional loss shall he L'Onsiclerecl ''substantiaL''!( the court 
do!terminr;s that the additional risked loss would havt! increased the actual loss, as under 
subsection (b)r 1), hy at least 4 levels, had the risked loss actually occurred. (f the risk of loss was 
greater than 4 le,.vfs, em upward departure may be warranted. 

* * * 
Background: The value of the property stolen plays an important role in determining sentences for theft and 
other offenses involving stolen property because it is an indicator of both the harm to the victim and the gain 
to the defendant. Because of the structure of the Sentencing Table (Chapter 5, Part A), subsection (b)(J) 
results in an overlapping range of enhancements based on the loss. 

Along with otht•r relevamfhctors unda the guidelines. loss serves as a measure of the seriousness r?t' 
the nJJt!me and the defendant's rt!lative culpability. 

Option One: 

§2Fl.l. 

* * * 

PART F- OFFENSES INVOLVING FRAUD OR DECEIT 

Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instrument<; Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 
7. l'uluution uflo.\3 iJ clisC 21JJctl in the Connnenfcn;·lo §281.1 (La; CCII), E;nbc __ knJc;d, ancl Orhc1 Fo; n1s 
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r 'F.' ftj 1 · 1 (t 1 • 1 1 r r • r r ''y . -k • (/j illlf . :rs m t wr cases, wss zs tne vwue vytne money, p1 ope1 ty, 01 set vices wna>>Juil w en, zt ' . 10 ! . ! ! . t . ! . • • f 1 , , 1 li 1 , 1 , fje . aves not, T' exanpte, zncn:zue zn e1 esa 1ne vzcunz coa1l nave ea1 neu on stttil)JIJUJ rzaa zne VJ. IZSe JZV1 
1 e • , , • . r ,, • • 1 L • • £! 1· ·, ,. e · .l •r 

OCCUI I ea. lJIISZSl€Jh Ji>U'il I he p; OVlSlOilS UJ foXY .1 (71/leJJzpt, OOUCUU, lOll, OIOilSpll UCj), if Qfl 

o 11 zs g1 eate1 tnan tne acttta• •ws. n eqttent• , 1oss m a) attu case IV! lie tile same as m a trze.r case. 
r01 example, ifthe:ftatalconsistedofselling 01 attempting to sell $40,000 in liiOJ tldess sec til dies, 01 

1 &pi esenting that afihged chedfm $40,000 was genttine, the foss wom'dbe $40,eee. 

The1 e a.1 e, howe L'el, instances n:he; e aa'a'itionaifacto;s a; e zo be cons ide; ed in dete1n1ining a he loss 
01 intended foss. 

(a) F1 aud In11olving lvlis1 ep1 e;>eidcdivn qfth¢ J'<.f{ug qfyn lf¢111 01 )n, ocluct Snb.stitntiun 

Afi azul nzay in valve the nds1 ep; esentaiion vfthe value ofan iienz i{zut a'oes ita ve son2e value 
c . ( • · ,, · 1 1 H" (o 1 1 r r , 6 1 1 'y t zn conu as 10 an ate;n n2at zs .ne; e, T' exan1p1e, a ae.ftnaaJu 1 auaan!nts 

1 ep1 esents that stock is 1vo1 th $40,008 and the stock is wo1 th only $10,eee, the loss is the 
antoant by •vhich the szock u;as ove; valued fik 1n a case involving a 

• ( • 1' !·. r r 1 ,, ' • 1 r· fje IIIISJ ep1 esellta 1011 conce1 mng me qttwuy ora consume1 p1 oauc1, me t03S zs tne ctQ 1 ence 
be/nlecn zhe wnotmt paid by the victim /vi the p1 odttct and the amountjo1 1vhich the victim 
could; e:sell £he p1 oduct 1 ecei ved. 

fb) F; auchtlent Lopn Applicatic"J and Con;; uct P1 pea; e;nent Ca.se,J 

In fi uaduknt loan application cases ana' cont1 act p; ocu; enzent cases, the loss is the actual 
loss to the victim (01 if the foss has not yet come abottt, the expected foss). Fm example, if 

! (e r:J, t (, ' , 1 1y b1 
• , b . 10 11 ' C1 • • , ' • a j auatttenu o tams a IOWI :Ji 111131 ep1 esemmg 7te vwue CifntS asseiS, trze wss IS 

.. c , l 1 • 1 1 • , fJi:. . 1· J , 1 b ·' 1 me amowu 0 trlC :oan 1101 1 epu1u at tne tzme tne 1s msco ve1 eu, 1 ecmceay me amonm 
1 , 1• • ... ... , 1 / 'r, . 1 1 Inc n:namg mstllttuon na:s 1 ecove1 ea (OJ can expect to 1 ecovel 1 om any asse1s pn!crect to 

the low1. /lon;eveJ, whe1e the inlended{ws is g1eaie1 than the actttal fos:s , •'he intended 
lvss is w be wed. 

T t ' 1 1 1 • 1 b • ·r:r ly ! ' 0 11 

conaucr.on ve; :set a aernaan1 ntay unae; stale nzs ae 23 10 a L1ntuea aeg; eeo o tatn a 
, 1 • 'b . , . , , . ly , '10 10 expana a g; aut expo; 1ustnes3 n:nzcnne genatne1 e;q?ectea to; epay anar; 
n•hiclz he woahl have quafijiea, at a highe; inze1 es£; ate had he ;nude i1 utliful disc los a; e, ba£ 
1 

• b' ' '/ 1 b ' 10 b · 1 ne zs una n: 10 ;epuy 1 Je 1vanecause vyso;ne UJ!TJeseen evena en1 u;go unposea 
011 g1 ain exp01 ts) which would have caused a defattlt in any event. In s ach a case, the lvss 
detennined above may o ve1 state the se1 iotoness vfthe defendant 's conduct. When the loss 
1, • I b • ·r:r tly 1 , , f, 1 • r 1 IJ ! ,, aerennmea a ove s1gno CUI II unae1 s1a1e:s 01 ove1 3 a1es me senoasness oytne atpmaam s 

conduc£, u;z up tva; d 01 dotvnsva; d depa; tu; e n2ay be tt::a;; a; a ted. 

(c) Con,lel]Ut;;niigl Dtmmge.s in p, OCl/1 ement Fl aud and p, oduct Subsiilution ewes 

In cont1 ast to othe1 types v/cases, loss in a p1 ocw ementfi aud 01 p1 oduct substittdion case 
· ! 1 , fy d ' t 1 b , I ( I .1 .r , b ly mcttzaes nm om 11 ec aanmges,w W30 conseque1na1 aamages mw e 1 easona 1 
10 b ' .... 1 

• • ' • 1 (e 1 b . . fJe 'I ' Jl esceu te. l o; exani)Ae, zn a caJe UJt'Ol v2ng a aernse p; oauct sa stdatJon o/. nse, toss 
• 

1 1 I 1 
'' b 'y 10 b 1 

' ' -k · b ''t ' t '· 1 mcitlaes 71e s 1 easona ' T' eseea m cos1:s Cifllta mg sa Stttllel ansac11011S ana 
handling 01 clisposing of the p1 odttct del-i vel ed 01 1 eiJ rifiiiing the p1 oduct so that it can be 

1 li:J · . . ' 1 1 1 
' ' ·' b'y r b' · ' ··5'· zoeaJ 1 u.s Jnre.nae.aptnpo.se, pnzs 1ne go "e; IIIII tiil s 1 eusona ' ;u; eseca tc cosr v.r; ccrru•g 
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the actual 01 polenlial dis1 tplion to gove111ment ope1 alions caz.ued by the p odttd 
b ,•, ' fJ:' • 1 , • ,I I fJe • I li! I 1 • I I , uz u1e case vyyaua 0. cnng a aq nse cant; act awa1a, 1vss znctzzaes 

,1 b!y r bl 1 • • , ,. , t , 1 t 1 tl ( . , r 111e 1 easona ' J"' e:seea re awmm:s11 wz ve co:s1o me gOMIIzmetz ana oriel pm 0 
.• ,. • 1 t ( (f • I I • I , , t epewmg ot con ecrmg 1ne p1 ocm em en ac zon a.recrea, pws any met ea:sea cosr 10 pt ocw e 

. .1 1 1 • • r 1 .1 1 b1' r b' ,. 1 • r 1 ry, tne p; ocn.tcl o; se1 vzce Ul t'Ot vea 11101 nus ; easona 1 )VI eseea te . tnctasJon VJ ; easonavz 
(" b r • • 1 1 ,. 1 ; • ,, 1 r • r 1 • f7 1 JOI eseea n; consequenna1 aa1nages au ecu ua •nc catctuutzon vytvss lfl pr ocu; e;nenty ana 

I d 1 b t '1 ( fl , , 1 t I I ·ry b , 1• I • 1 anap; eruct 5zt s 2ua ton cuse:s ; erect..s n1u sucrz aanzagesr eqttenn a; e sn stalillUt 112 sucn 

(d} Divgl sion <ZfGpvgt nmgtd Pt og1 am Benefill 

ln a case involving diveuioti vfgovel mnent p1 og1 am bem:fits, 1i?ss is the value rfthe benefits 
divel tedfi om intended 1 ecipietzls 01 uses. 

(1V Davi:s -Bacon Acl Case.s 

F • I • D . B 1 . . , 1 . ( • I 1. r :1() f:f 5 e § .Z r6 . . lry ill U true JfiVOlVtllg UU VIS - UCOit 1: C: 4 {Q VIOJQlZOJt Vf 0 . a, Cl Ji/llilQU 
1 I I 'Bf:ffie § '()()'-) tl I • 1l ''fje b 1 1l I I, • I pt o3ettuea tmaeJ 1: •· 11 , ne ws:s zs me ao. 1 encee1 >veen me 11!gau 1 equa ea 

and actual rvages paid. 

i. ''Loss " is the grl!oter of thl! ac:t ual loss or the imended loss. ual loss" means tht! reasonably 

98. 

foreseeable harm resulting ji'om the conduct f or ll'liich the defendant is accountable under §I 81 .3 
fRI!Ievanl Conduct). "Jmendl!d loss" means the harm intendc•d to be c·aused by the dejimdanr and othl!r 
pi!rsons fur whose co11dw.:t the defelldant is accoumablt! under §1 BJ .3. Loss net!d not he dt!tl!rmined 
precisely hut may brt bast>d on a reasonable estimOf(!. 

Brtcause oft hi! fact-based nol!lrc..' oft he determinations. the sentencing judge is in a unique posilion 
to asst?ss the evidenc..'e and estima/e the loss based upon that evidence. Accorcling/y, the district court ·s 
determinations in this regard are entitlt!d to appropriure dl!jerence. S('e 18 U.S. C.§ 3f.:l](e) c'tnd (f). 

There mttv he cases in ll'hich 1he loss substallfiallv understates or overstates the seriousness of the 
offense 01: the culpahiliry of the de.f(mdont. In .wci1 cases, o may he warranted. -

es11mwe 1nw at amw ll flitn zmue1 eswnare me !03S. 

'e b ' I • I , 1 I I , • I I b .• fb} /17 I • lry • 1 1 I r 1 r . Jt ca:ses ill nnzc12 1ne n?ss ae1eJn11nea toJaeJ su secnon t {1 uoes JJOlJ an capru; e n1e natJJijanzes:s 
and:se1 ioasness ofthe cotzdtiti, w1 t<p>•w d depm tw e may be nUll a12led. Examples may inclnde the 
follon;ing,. 

/ ,.l • b • 1 • r 1l C I I {; I I • lc I b 1... t'V ap1 zntaty o uecn ve o:r'ne.p auu •vas non-;nonetcuy, o; trzep aua cause a 01 ; zs ea 1 easona ty 
fm e3eeable, sub:stanlial no1z-monetwy hw m, 

fb) false slalemellts "e1 e madej01 the pwpose v/focilitating some othet tl ime, 

fc7 , I % I bly bl I • I lfiC liSt CUUSCU I CCIS OJlU 1 ) J1 e .\ CCU i C, p t1) 3lCU1 t>l psycholog.ica f /; atnz 0 1 
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entotionu{ 11 aantuJ 

(dj t (f 1 1 • 7 ... .,... ,. he o/. cnacmge1 ea nattonm secw ny 01 mm•wy 1 eaamess, 

tne qr nse causea a wss o/COI!raence m an tmpm I Wit msmtlttOil, 

tne qrme Ill flO! Pea tncwwmg enU'Ungc1 mwt o/lfle so• vency Oj one 01 mo1 e fltCitms. 

In a few instances, the loss deteJndnea' unde1 subsection fb) (1) nzay uve1 sfufe the se1 iousness ufi{Je ff 'f.' . J , , , fe 1 • t. . 1 t '. ' . ' t ', t CY£ may occw, JOI Jvr1e1 e a aernaam a temp1eao negmta•e an IIISII amen 1na 
b • y 1 f ' ,J t f f • y • f 1 • • , T 1 u>as so o vzoaslyauau1en1 rna no one n>oa1a se1zoust conszae1 nono1zng za. 112 sacn cases, a 

wa1 d depu; ta1 e nzay be wa; 1 anted. 

+t9. * * * 
t%10. * * * 

Btl. * * * 

+4-12. * * * 

+513. * * * 

+614. * * * 

+715. * * * 

tsl6. * * * 

Backgrmmd: This guideline is designed to apply to a wide variety of fraud cases. The statutory maximum term 
of imprisonment for most such offenses is five years. The guideline does not link offense characteristics to 
specific code sections. Because federal fraud statutes are so broadly written, a single pattern of offense 
conduct usually can be prosecuted under several code sections, as a result of which the offense of conviction 
may be somewhat arbitrary. Furthermore, most fraud statutes cover a broad range of conduct with extreme 
variation in severity. 

* * * 
Along with other relevantfcu:/Ors under till! guicle/in<?s, loss serves as a measure of the seriouSil<?SS of 

the and lht• dq/cndant's relative culpability. 

* * * 
Option Two: 
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§2Fl.l. 

PART F- OFFENSES INVOLVING FRAUD OR DECEIT 

Frnud and Deceit: Forgery: Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
Non-Economic Factors, Option A: 

A!2Piication Notes: 

[(7) If the offense involved one of the l'ollowing aggravating factors: (;\) the 
ptitmuy objectiw of the was non-monetary; (B) the ofli:!nsc caused or 
risked substantial non-monetary harm; (C) the offense was committed fi.)r the 
purpose of faci litating another tclony offense, other than an offense covered by 
this guideline; (D) reasonably foreseeable ( i) bodi ly injury, or (ii) psychok,gical 
harm or emotional trauma that is substantial and severe; or (E) a reasonably 
forcsceabk risk of substantial loss in addition to the loss that actually occurred. 
increase by 121 levels. If the oiTcnsc involved more than one of these 
aggravating factors, increase by 14Jievcls.] 

* * * 
Commentary 

* * * 

* * * 
. ammzon m meommemwy wt . 1 1 a1 ceny, m ez.,.n;mem, ana1e1 101 m:s 

'"'F.' ftJ -A · ·' 'f 1 
• t' 1 rt' ' · 1 

,. 'ry · fc ·• uyrzq.J lll tnr:y cases, 1oss zsne va1tze OJne nzoney, p1 ope; 1y, tn se; vzces zonan:rau 1u en, u 
1 J r • r r • 1 • r • • 1 7 7 t r r r r .t' (fe f aoes not, 1 o1 exa;np1e, lllCUtae une1 esr tne vzctznt cotua rza t1e ea1nea on sucn rznas naa 1ne 0. nse no 

d e • • 1 1 • • r§Z7(' ' f 5- !• • ,. e • • C 

0 n zs g; eu1e1 tnan uze acu1a 1vss. 1 ; equenu , tws zn a; una case n: u1ene san2e as "' a 11er ca:se. 
F01 e;campfe, ifthefiandconsi:stedof:seHing 01 aitempling to :seH: $4(},(}(}(} in wm tM-ess :seem itie:s, 01 
1 ep1 ese1zting that ufo;ged checkfv; S48,88e has genuine, ihe loss woula' be 540,608. 

The; e a; c, honeL?l!J , in:s;ance:s rvhe; e additioilalfocto; s a; c tv be co12side; ed in Jete; nzining rhe lws 
01 intended 

(rJ F1 and ln volving lvfi.s1 ¢1)1 ¢3entuaon o.,fthe J'alue tzfan ltcn1 01 P, ocfnct SubstitutioiJ 

Afi uua' nzay involve the ;nisi ep; esentation ufthe value ufan ifenz that does ita ve so1nc value 
/• • ' ' • • 1 , 1 • • , , JJ'' J , , ,. , 1 fi , , . ry pil conn u:s1 10 an uenz 11101 JS wo; 1n1es:s . nc1 e, 1 o1 exanzpn;;, a at.:rcnJaa;u J uuazuenu 

1 
·, t 1 1r. · ·1 5#7 eee ' 1

' 

1 1c · ·1 ry s · e eee 1

' • • 

1 

' 

mz:s1 ep1 esentunon conaumzg 111e quamy vJ a comnme1 p1 oa11t1, tne nn:s tile en; ence 
bctn een t{Jc antoznll paia' b; the viciinJ fin the }Jt oc.lnct anti ihe anJotnd foi "hich ihc c ictin1 
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could 1 e3eH the p1 oduct 1 eceil'ed. 

fb) Fl qud11fent Loan Appliwtipn pnd Conti pet P1 pew emenl Case3 

1nfi audut'enr lvan appfication cases and cont1 ac£ p; oca1 enaent cases, the l"Os:s is t{ze actual 
fuss to the victiln (v; if the 1'-os:s ha:s not yet conJe abont, tfze expected lws). Fo; exa;nple, if 

7 1 'f; ttd 7 'y b' • 7 b • ( ,1 7 C 7' • 7 7 ' a atrnaam; a tne!llli o tulll3 a many illl31 cp1 e3en mg me Mme lfrtl3 U33et3, tile !033 13 
1 ' rf 1 1 ' • 7 ' 1 ' 1 (fe . ,. 7 7 1 b f 1 f tnc anzoun; orne roan no• 1 epala at rne tune tne o.r nse J:S azsco ve1 eu, 1 eaucea 7ne an Joan 

11 J I• • 1" 1" 7 I / t. ' . 1 7 " 1ne tena1ng zn:stttuuvn na:s 1 ecove; ea (VI can expec to 1 ecove1 J onz any assets pn:.crea 10 
secw e the loan Jloneliet, whet e the it/tended lv.s:s i:s gt eate1 than the actuallo3s, the intended 
lws is tv be UJed. 

T .J t J ' • 1 b ' 'ft ty J t 1 • 1 ,I tn son2e caJes, 1ne lOJ:S ae1e1nunea a ove 1nay sagn!Tcun' unae1s a1e 01 ovelslaa! 1ne 
• C,I t t • 1 , T;, 7 1 1 7 I • b • ' '':y seJzous;u!ss <lj ;ne ae;rnaa;Jt s conauct. ro; exanzpte, nsne; e tile ae;rnaaJa su stantzan 

ande1 stated his debts to obtain a l-oan, he ne vet the less t epaid, the l"Oss detct ntined 
b ( 7 'f' ' 7 

" fi t 7 
' fy t' · fc r 7 t 1 b '' 7 r 1 

'' a ove t ... e, o •oss 1vn •enanmw t 9 ec aaequwe111e 11s OJ n7:S3 et ea ea 7 me aqo!naam s 
I c ':y I IE I I ' , • 'b ' I• . , I I b' . 

(c) Cp11Jegugnliq/ Dpn1pgcJ in P1 pc1a ¢11/etli F; uud c2nd P1 oduct Sub;HihnipJI Cuse.> 

ln coni/ us; to othet type3 ofcau3, lo:s3 in apt ocu1 ementfi aud ot p1 oduct sub:stitution cUJe 
• 1 I , ':y 7• , I b , 7 • ' I 1 ,1 ( by mcwae:s 1101 om em ect aamage3, Ui w:so co113equemzUI aamage3 ma lvet e t ea3ona 1 
fO b' J;: I • • I • 1 C I b ,• ,• (je ,1 I rtcseeu tt. 1 01 exansptl!, zn a case znvotvtng a aeJense p; oauct su statauon ur. nse, tne ,,ss 
' 1 1 .I • ' by fO bl r k' b ' ' , I tnctuues rne gvvetnnJetn s 1 easona 1 J ; eseea te costs VJ1liU ang sa stilate n ansacttons una 
handling 01 di3p03ing of the pi oduct deli vel ed ot 1 ett v.fiiting the pt oduct 30 that it can be 

1 fO • • . 7 t 1 , t , • b ':yJ' b 1 , r . ·ry, · 

; epewmg ot cmt ectmg tne p1 ocw em em actzon u,recteu; pms any mc1 eUJea co3 10 pt ocut e 
·' , • • 1 1 ,t , b':y r b' r 1 • r b':y 1ne p; oatzct ot se; vace 211 vot vea ana1 n•us ; easona t)"Ot eseea te. lllttaston vyt easona 1 
fO bl ,• I I ,. ly . I ' I , • c, . I J 1 eseea te consequenuu aa1nages au ecz 01 1ne catcatauon VJ tws zn p; ocu; enzenty aua 

1 1 b . . q ·; , I ':y b . , . I UIIUpi oauct su 3Matwn ca:se3 t e,rect:s nat sacn aamages; equentt we 3U 3tant1m m :sue t 

ca.re:r:-

DiveJ .lion qfGo ve1 11112¢111 1°;pg1 an1 Benez.fit> 

111 a crue imolving dive;:sion cfgovenmlentp7ogtam bemfir3, lo3s i3 the value vfthe bem/it:s 
divet tedfi onz ilnenarea' 1 ecipie12ts 01 uses. 

(e) Dtll'is-Bacon Act Ca:se:s 

. ' . B . B f . ' · / · ' . /' '() b' 5 C y .Zt-6 . . '':y n a ewe llllmllilllg aal't:S- aCOil7 ct vi01UftOtl ta vlO!Uiton v)4• . .4:4, ct lmmau 
1 ' ' 18f:JSC 1, , ... l'(fo b 1 , I '':y . ' 

ana ac2 nat n:ages paur. 
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7. ·'Loss" is the greater rhe ocrtwf loss or the inll!ndt!d foss. 'Actual foss" means the reasonably 
jbresel?llhle [economic] harm resultingji·om tilt! conduct j()r which the is accountable under 
§I Bl.J r Relewmr Conduc(J. "Intended loss·· me ems the [economic} harm intt?nded to bt.> hy 
the dc!}endant t111d other persons for whose conduct the dejimdanr is accmmtable under §J Bi.J [and 
that could haw occurred]. 

(.4) F.stimcltion o[Loss. For the purposes ofsuhsecrivn (h) (I). the loss net!d not be drttennined 
precisely. Tht? court llt:'t!d only mokt! (I reasunahle estimate of the loss, given the availohfe 
i'?fhrmaticm and considering. as appropriate undC'r the circumstances, measuringj(Tctors such 
as thl! fol!mring: 

Gain, Option A: 

Gain, Option B: 

(I) the fair market \'alw.! (!!'the property. or or her thing of value. takt!n or utht?rwise 
misapplied. misappropriated, damag<!d, or dC'strvyed: 

(2) the cost to !he victim ofreulacing [Jropt!rty taken. dc1maged. or destroyed; 

{3) the cost rt!pairs. not to t?xceed the replacement cosr had the pm]Jerly been 
des frayed: 

(4) the appro:x:imafe number ofviclims and an estimate oft lie cn'N·age foss to each victim; 

(5) the scope and duration <?{the or re\·enues g.tneratt!d hy similar operations; 

[(6) 

[(6) 

the gain to criminally responsible participcmts.fi·om ,·ommilling the oj)'ense.] 

if the gain exceeds the foss or ff' the loss is dijjicu/1 or impossible 10 calculate, the 
gain to rt!sponsible participants from commilling tht! (dl'ense.] 

{B) Time o(Jleasurin'{ f.oss , Credi1s A{'ainst l.nss. In general. foss is 10 be measured at 1he time 
the offcmst! is detected (id,_. when either a vktim or lc1w el!/'orcemelll fir.,·t develops a 
reasonahle suspicion that an o.(limse has occurrctd, or is occurring). 

1\foney. properly. or other economic bmr!}ltpledged, returned. or orlwrwise transferred lo 1he 
(including services pe1jonned) bc>.fcwe detection q(tht! (?ti'ense shall be vaflled a/ tht! 

time q(pkdging, rl'lurn, transfer. or pe1fonnant'e. as the case may he. and shall he crediled 
in determining the amount (?t'loss. 

Payme111s, properly pledgt's of collateral. or services pc!1formed after detecliun of 
tht! o.ffense shall not he credited. Amounts recoveree!. or through civil 
processes afit!r detection of the offense also shall not be creditt!d. 

/1(Jlt'ever. ij'acts or omissionsj(JI· which the dc.'jctndant is accounrubfe diminish the value of 
pledgt?d assers q/ier plec('{.ing, or oth<!IWise increase rhe rtconomic har111 c?lier defet'tion (>/rhe 

the loss shalf rejlect !hat increased Ill!! hwm. 

I ntcrest, Option A: 

(((J fnlt'rt!st .Not Included. For the fJUrposes (?lsubsecticm {b){ I). loss does not illclude int<!n•st (l 
Ul/ l' ki11£i; h!JireV,'I'. ill :m <1/)fl!'Ofll'llffe CtiS{' ((4;..,. i(il1fei'L'St H'c /S f >,/l'gcf/lll'c//;1/' II" /)Cir! :!/.(/ 
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lmnsaclicm thlll is the! subjc.•cf <?f'lhe criminal case). an upward departure may he 1\'arranted 
based upon the loss <?/interest.) 

Interest, Option B: 

[((:J lntere<ot. Loss shall no/ includtt infl•rest the Fictim could have earned had the not 
interest "'). lnlt!rest shall be included tf [(i)j interest was 

bargainedfor hy a victim as part of a transaction which is the the criminal case[ 
or (iiJ the victim transferred the funds lost as a result of the offi:nse Ji"om an im·estment 
account on which interest or dividends 1rere eamed. "} 

(/)} ,<.·nedal Thefhllowing sp<.?cial rules are to be used in dc.•termining fuss in tht! situutions 
imliC'ated: 

Option A: 

Option B: 

(I) Sri II){ Opt!rations 

In cases involving the participation informam or undercm·er governml!nt agent. 
intended loss includes economic.· harms the defenclant illlended. e1·en if 
accomplislunent of the cll:fimdant 's goals woulcl have been un!ik<.?ZI' or impossible 
ht•c.'ausc aft he participation of a11 it!fimnant or tmclercm:a gowmment agc.•nt. 

{1) fon:i Schemes 

In a Pon:!i-type scheme, loss is the net loss to losing rictints. i.e .. the sum o_{tlze lll!t 
losses tu eaclz victim who lost all or part of his principal inwstmem as a rt?.wlt o,{lhe 
.fraudulelll scheme. 

(3) Srol.:11 Cards. Access Devices 

f-1) 

(5) 

In c.'aSt'S involving .wolen c:ards or access devices, the loss includes any 
wtallthori::.ed charges made with !Itt! stolen credit cards (or purloined numhersJ. bur 
i1111o ewnt less than S I 0() per card. 

Diversion of Gnvemmem froy;r<au 

In a C(tSe involving diversion ofgon•rnment program benejits, loss is the value of the 
benej/ts derh·ed from intended recipients or 

In t't case involving diversion of govemmem program bent!jits, use the gain to the 
criminally rctsponsible participants as the loss. In tlte c:ase r?f'a grunt, the loss is the 
wuowu <!(the grant. in the cas.t q(a loan. th.t minimum loss is the scn·ings iu i111erest 
orer !It<! life c!fthe loun compared H'itll alterncllhY! loan terms fcw which the de_jelf(/am 
lruulcl have <Jualijied. 

Act Caws 

In a case inmlving a Davis-Bacon , let l'iolation (a l'iolcuion c?{-10 V.S.C. § 276a. 
triminolly prosecuted under 18 U.S. C. § 1001}, the loss is the c/U}i.:reuce hetll't:eltthe 
legally n 'cjuired and actua!Jragl!s paicl. 

Non-Economic Factors, Option A: 
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Departure Considerations. Thr!rc nwv be cases in which the loss .wbstamiollv 
or owrstates the of th<! or the culpability of tl;e 
In such cases, a departure may be warranted. Th.t fo!lo ll'illg is a 11011-

exhaustive list q(types qlcircumstances which the court may consider in determining 
1rhether a may be warranted: 

(I) the oflense endangered national St'Curity or militmy 

f'l_J the ojji•nsr! COI/SI!d a loss (?f COJ!fid.:nce in an importcmt instill/lion: 

(3J the emlangl!red tht! solvency or jinanciol security rm11 or more 
victims: 

(-I) the dt{endant 's go in from the offense substantially the aggregate 
loss to thr! victim(<:): 

r 5) but for the exclusion a hove. the loss would have included a substantial 
amotlllf of interest that was bargoin<!d for hy a victim as part cla transaction 
which is the of the criminal case: 

(6) lh<! (4/'ense invohwl {tell or more victims][a Iorge mrmher 

(7) th<! loss signijicunt(v exceed-; 1/te gremer of the t!ejenclant's aclllal and 
imended personal gain; 

the loss intended by 1/te defendanr significantly !he amount that 
reolistical(v could have occurred.] 

Non-Economic Factors, Option B: 

[r £) Departure Considerations. There may he cases in which the loss understates or 
overstates rhe St•riousness of the offense or the culpability ofthe dtfmdant. In such cases. a 
departure may be l!'arranted. 7hefollowing is a non-exhaustive list t?(circumstances 
which the court moy consider in delermining tl'lu:ther a ckpar/ure may he warronled: 

(I) a primary oNectire (?(I hi! was non-mvnerwy: 

r 2) the o.ff'ense cousl!d or risked s ubstamiul non-moneta1y harm; 

(3) false stalements lt'ere made for !he purpose offi1cilitating some other crim.t; 

(4} rile c?tl'ense causl!cl physical or psychological harm or severr! emotional traumc1: 

(5J the (Jjfense national security or military reculinc•ss: 

(6) !IIC' c>f}imse caused cl loss of COI?fldence in an important institution; 

(7J the offense endangac•cl the soh·ency or[inancia! security c?(one or more victims: 
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98. 

vicJim(\'): 

(9) the q{/i!nsl! crl!ated a risk weatcr economic: harm than lilt! loss 
that actuai(F vccurrecl: 

(I 0) hut for the exclusion ab()l,:e. the loss II'Ou!d ha1·e inclucled a subswntial amo1mt of 
interest that 1ras bargained for by a 1•ictim as port of a tran!;.action tl'ltic:h is t/,,. 
suhject of the criminal case; 

(/1) tire o}ft!nSe illi'Oived [ten or IIJOrl! vic:tims;j[a larf.ie numher 

( /1) the loss s ignijicamzr exc.:l!l!ds the of clefenclant's t1ctzwl and intended 
personal gain: 

(I 3) tlrt! loss imendecl by the dtfendcml significantly exceeded the amount that realistiwlly 
could have occ::urrt!d.} 

(1·1 ' lrmrorwiatc Det(mmc.:. Because of tire fact-hased nature of the determinations, tire 
Sl!lltl!ncingjudg,• is in a unicJlle position to thrt l'Vidence a"'! OfJproximate the loss basrtd 
upon tlwtevid.:ncc. ;kc:ording(v. the district court's dl•tenninations in this regard un! entitled 
to clppropricue S..U:. 18 U.S.C. § 37-l]{eJ ami rj) . 

on1 tna e a 1 eusona n:; eszunaze VJ rne 1oss, g1ven zne avauu te lfJTIIIIUlJVJJ.iltS es11naaze, JVI 
example, may be based 011 the app1 oximate nnmbe1 of victims and an estimate vfthe a vel age .'oss to 
each viciin1, 01 on nzw e gene1 alfocim s, such as ihe 11aftv e at ad Jut at ion vj1hefi azul and the ; evenues 

• I b ' 'I • ::rJ a:. J. o • C. • ,. • 1 C. 1 • 1 , • genet a1cu 7 JJnznu/ vpe1 ataons. me V)ftllaet s gazn )1 onz co;nnzntliJg tnc )1 a au as an a de; nau ve 
esn;nute li2Ul o; azna; n •van unaet estan1a1e tne 10ss. 

* * * 

'() T • 1 • 1 .1 I I • 1 1 b ,• I f' • .r I r I 1 . tlzcases 111 >vmcn me wss aetemmzea unae1 sa secuon t :Jl t; aoes IIOIJttny cap1w e me rza1nqmness 
andsc1 iou:sncss ofihe conduct, an uptva1d u'epu1 au; e ;nay be •va11 anted. Exanaples 112ay include the 
r fl . 

JVUVWJ/18. 

• J.. • • r r C. r r c. r r • l. r bl... (llJ a p1 znta1y oo;ecu ve vytnep aua was 11011-nzone£ary, 01 tnep ana cause a 01 1 asxea 1 eaJona '..r 
fin eseeabf-e, substantial non-nzonezary ha1 na, 

(b) false staienzent.s tve1 e IIJaa'efot the pzupose sonae oihe; c1 iJne, 

vffe113e cawed 1 easonably fi;1 eseeabfe, ' • r piijJlCUt 01 psychological hm m 01 seve; e 
.• , 1 

C/120120/JUl 11 UU/1lU, 

, (je ' ' . , . .,. ,. rw JTJe V£ nse enaange1 ea nano111aa seca1 aty OJ IIJhhUIJ 1 eawness, 

(i! 1 ffc 1 1 C fi I • • • ,• • 2111! &.rn:se cause a a n:r.s:s 0 COtijLlence zn an unpo1 iuJJt Jnsniutzon, 

(f) ,r ffc ' T I , 1 lc ' I , C.r I C 1ne q nse ZJJYO' vea •nellotvzng enaange1naeni o/lfle so1 vcncy oyone OJ 11201 e Pictims. 

bt afc n inJfunccs, the loss dcteJ nzincd undc1 snbsccfion fb)(l) IIIUJ ove1 siatc 1hc scr ioztJness vfthe 
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fji!. 11' . r ' ' ' fe ' ' t' · ' f '· ' · ' ' '' · v) me.1113 ma; occw, ]01 >Mel e a a tempter:ro negollme an mJif umem mat 
b • y 1 1 • .l 1 7 • y • 1 f • "t T I was so o v•vast r auaanuu ina• no one n;oznu :se7zonst cons1ae7 nono1 uzg n. 111 sucn cases, a 

doJVn wa1 a' a'epa1 tzn e n1ay be n>Uil anted. 

+t9. 

triO. 

Bll. 

+4-12. 

+513. 

+614. 

tT15. 

+616. 

Non-Economic Factors, Option A: 

[17. If the defi.•m!anr receil·L•d 011 enhancement zmda suhsection (/))(7) hut that enhanceml!nt does not 
adequately re,tlect the extent or seriousness concluc1 involved. on up)l'(trcl det>arture may be 
warranted.] 

[18. Under subsection (h}(7)(D)(ii), psyclwlo!::,7fcal harm or emotionaltrcwmc1 shall be considered to be 
substantial and se1·ere flit is ofprolonged dwation and, us a result t!f'such harm. the! \•ictim rt'ceh·ed 
mediccd treatmem or other professional assistance. 

Unda subsection (b)(7)(£). a risk of additional loss shall be considered "suhstantia/" ifthr: court 
determines that the additional riskt?cl loss woulcl have increased the actual loss. as determined undc?r 
mbsection (b)(!). by c?l least../ IC'vt'is, had the risked loss th'curred. {(the? risk was 
greate1· than .f levels. an 11p1rard departure may he warraml!d.} 

Background: This guideline is designed to apply to a wide variety of .fraud cases. The statutory maximum term 
of imprisonment for most such offenses is five years. The guideline does not link offense characteristics to 
specific code sections. Because federal fraud stallltes are so broadly written, a single pattern of offense 
conduct usually can be prosecuted under several code sections, as a result of which the offense of conviction 
may be somewhat arbitrary. Furthermore, most fraud statutes cover a broad range of conduct with extreme 
variation in severity. 

Along with other re/evantj(Jctors unclt?r the guidelines, loss as ct measure of the seriousness r?l 
the offense and !he defendant ·s rela!ive culpabiliW 

* * * 
Issues for Comment: 111e following issues for comment solicit input on possible changes to !he definition of 
loss in §§2Bl.l and 2FJ.l to clarify the Commission's intent, resolve issues raised by case law, and aid in 
consislency of application. 

(A) Standard o(causatinn: The current definition of loss in §§2B 1.1 and §2F 1.1 does not specify any standard 
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governing the causal relationship between the offense conduct and the harm caused. The proposed definition 
does include such a standard, using the concept of "reasonable foreseeability" as the touchstone. The 
Commission invites comment on whether such a standard is needed and, if so, whether the proposed 
"reasonable foreseeability" standard is preferable to other alternatives, such as a "but-for" causation or 
"proximate cause" standard. 

The Commission also invites comment on what, if any, limitations should be placed on loss amounts that are 
included using the new causation standard, such as whether to limit the inclusion of "consequential damages. " 
The current loss definition provides for inclusion of such damages only in contract procurement, product 
substitution, and certain computer crime cases. Would the creation of a causation standard obviate the need 
for commentary governing consequential damages? If not, in what cases, if any, should consequential 
damages be included, and how should they be defined and determined? For example, should language be 
added that specifies whether loss includes or excludes the costs of investigation and prosecution? 

(B) Fair market value: The current definition of loss in theft and fraud uses the concept of fair market value 
as an important factor in determining loss. The Commission invites comment on whether this concept should 
be clarified to specify, for example, whether retail, wholesale, or black market value is intended, depending 
on the nature of the offense. In addition, the Commission invites comment on what value should be used when 
the black market price is different from the price on the legitimate market. Sgg., United States v. Ellerbee, 
73 F. 3d 105, 108-09 (6th Cir. 1996) (using retail price of stolen compact disks instead of lower price for which 
thief acquired and sold them); United States v. Mount, 966 F2d 262, 265-67 (7th Cir. 1992) (using black 
market price of stolen postseason baseball tickets instead of lower face value). 

(C) Interest: Although the definition of loss in the theft and fraud guidelines excludes interest "that could have 
been earned had the funds not been stolen, " some courts have interpreted the definition of loss to permit 
inclusion in loss of the interest that the defendant agreed to pay in connection with the offense. Compare 
United Stqtes v Hovle, 33 F.Jd 415, 419 (4th Cir. 1994) ("[l]nterest shall not be included to determine loss 
forsentencingpurposes. "), cert. denied, 513 U.S. 1133 (1995), wjth United States v. Gilberg_, 75 F.3d 15, 18-
19 (1st Cir. 1996) (including in loss interest on fraudulently procured mortgage loan) and United States v. 
Henderson, 19 F3d 917, 928-29 (5th Cir.) ("Interest should be included if, as here, the victim had a 
reasonable expectation of receiving interest from the transaction."), cert. denied. 513 U.S. 877 (1994). The 
Commission invites comment on whether the definition of loss should be clarified to (1) exclude at/forms of 
interest in all cases, (2) permit inclusion of bargained-for interest and/or interest that was lost because the 
victim(s) removed money from an investment vehicle or instrument to provide funds to the defendant, or 
(3) allow consideration of interest either in all loss calculations or as a departure factor. If lost opportunity 
cost interest should be included, how should such interest be calculated? 

(D) Credits against lass- received by victims: The current loss definition instructs the courts to reduce 
the loss figure by the value of payments made and collateral pledged in fraudulent loan cases, and by the value 
of substituted products in product substitution cases. Some courts have extended this concept to other types 
of cases. United States v. Mqurello. 76 F.3d 1304, 1311-12 (3d Cir. 1996) (calculating loss by 
subtracting value of satisfactory legal services from amount of fees paid to bogus lawyer); United States v. 
Reddeck. 22 F.3d 1504, 1513 (lOth Cir. 1994) (reducing loss by value of education receivedfrom bogus 
university). l11e Commission invites comment on what credits should be applied in determining an appropriate 
loss figure where the victim was given something of value in connection with the offense, and how such a 
crediting principle might be articulated. For example, what paymenls, if any, made by a defendant should be 
credited against loss? The Commission further invites comment on whether the crediting principle should be 
used and similarly applied in both theft and fraud offenses. 

Furthennore, the current commentary also credits only those payments on a loan that have been made "at the 
time the offense is discovered." The Commission invites comment on whether this the most appropriate "cutoff 
point" for crediting such payments. Should the commentmy include a definition of "at the time the offense 

65 



is discovered" that would specify, for example, discovery "by whom" (such as by the victim or law 
enforcement)? 

The Commission invites comment on whether there should be an adjustment or an invited departure for 
situations in which a defendant demonstrated the intent to make additional payments but was apprehended 
before he could do so. 

The Commission also invites comment on whether funds that a defendant has "misapplied" to an account but 
not withdrawn should count as loss. Compare United States v . .Johnson. 993 F2d 1358, 1358-59 (8th Cir. 
1993) (no), with United States v. Strozier, 981 F2d 281, 283-85 (7th Cir. 1992) (yes). 

The current loss definition calculates the value of collateral based on the net proceeds of the sale of the 
collateral, or if the sale has not been accomplished prior to sentencing, based on the market value of the 
collateral reduced by the expected cost of the sale. The Commission invites comment on whether fluctuations 
in the value of collateral after it is pledged should affect the loss figure, as is the case with the current rule, 
or whether the Commission should change the rule to value collateral as of the time of pledging, so changes 
in the value of collateral do not affect the loss determination. g.g... United States v Barrell, 51 F.3d 86, 
90-91 (7th Cir. 1995) (including in loss the drop in value of property securing fraudulently obtained loans). 

The Commission also invites comment on whether special rules are necessary to govern loss calculation for 
Ponzi schemes, and, if so, what those rules should be. (Note: a Ponzi scheme is defined as "a fraudulent 
investment scheme in which money placed by later investors pays artificially high dividends to the original 
investors, thereby attracting even larger investments." Bryan A. Gamer, A Dictionary of Modern Legal Usage 
671 (2d ed 1995)). c..g.. UniredStates v. Holiusa, 13 F. 3d 1043, 1048 (7th Cir. 1994) (holding that loss 
does not include "amounts that {the defendant} both intended to and indeed did return to investors"). 
Comoare United Stares y. Orton. 73 F. 3d 331, 334 (lith Cir. 1996) (holding defendant accountable only for 
"the net losses of all victims who lost all or part of the money they invested") JJ!i1h. United States v. 
Carrozzella, 105 F. 3d 796, 805 (2d Cir. 1997)(holding that defendant should not be credited with amounts 
repaid to victims of a Ponzi scheme "as part of a meretricious effort to maintain {the victims'] confidences." 

(E) Dblersion q[governmem The Commission invites comment on how loss should be determined in 
fraud cases involving the diversion or misuse of government program benefits and kickbacks. For example, 
what is the loss in a case in which a doctor acquires a patient by paying a kickback in return for a referral, 
provides necessary medical care, and is then paid for his services using Medicare funds? Does the current 
or proposed commentary adequately cover such cases? 

(F) Gain: Courts have disagreed about when the current loss definition allows an offender's gain to be used 
in lieu of loss. Compare United States v. Kopp. 951 F2d 521, 530 (3d Cir. 1991) (holding that gain cannot 
be used if loss is measurable even if loss is zero), with United States v. Haddock. 12 F. 3d 950, 960 (1Oth Cir. 
1993) (allowing gain to be used as alternative at all times). The Commission invites comment on whether and 
in what circumstances gain should be used in lieu of loss. whether gain should play a part in the loss 
calculation, and whether there should be some adjustment or departure if gain differs significantly from the 
loss figure. The Commission also invites comment on how gain might be calculated: e..g... should there be a 
"net gain " concept. or a distinction between a defendant's personal gain and the gain resulting from all 
offense conduct? 

(G) lntended loss: Under the current loss definition, intended loss is used when it is greater than actual loss. 
The proposed definition extends this concept to theft cases as well. The Commission invites comment on 
whether the current rules should be changed to provide that loss is to be based on actual loss, with intended 
loss available only as a possible ground for departure, or whether some downward adjustment for defendants 
whose actual loss is greater than their intended loss is warranted. 
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Furthermore, courts have disagreed over whether intended loss should be limited by concepts of "economic 
reality" or impossibility. Compare United States v Moored. 38 F.3d 1419, 1425 (6th Cir. 1994) (focusing 
on loss that defendant "realistically intended''), with United States v. Lorenzo 995 F.2d 1448, 1460 (9th Cir.) 
("[T]he amount of[intended] loss ... does not have to be realistic.''), cert. denied 510 US. 882 (1993). The 
Commission invites comment on whether, if the substance of the current rule is to be retained, intended loss 
should be limited by concepts of "economic reality" or impossibility, such as in a government sting operation 
where there can be no loss, or in a false insurance claims case in which the defendant submits a claim for an 
amount in excess of the fair market value of the item. 

(H) Ri5k o.floss: Under the current loss definition, a defendant might obtain a loan by fraudulent means but 
be accountable for zero loss because of pledged collateral and payments made prior to discovery. A defendant 
in an investment scam might likewise be accountable for zero loss because the risky investments he made were 
fortuitously profitable. The Commission invites comment on whether the definition of loss should be revised 
to include the concept of risk of loss, or, alternatively, whether the guideline should be amended to provide a 
higher minimum offense a floor offense level of [12 to 16]) or an added an 
enhancement of [2-4} levels), so as to ensure higher punishment levels for defendants who expose their victims 
to the possibility of a loss, although their offenses may result in low actual loss figures. If any such 
amendments are warranted, what role should risk of loss play in determining the offense level? See §2F1.1, 
comment. (n. 7(b)). 

(I) Loss amounts that over- or understate the significance o.frbe offense: The Commission invites comment on 
whether to provide guidance for applying the current provision allowing departure where the loss amount over-
or understates the significance of the offense. See §2F 1.1, comment. (n. 1 0). More specifically, the 
Commission invites comment on whether to specify that where the loss amount included through §1 B1.3 
(Relevant Conduct) is far in excess of the benefit personally derived (or intended) by the defendant, the court 
might depart down to an offense level corresponding to the loss amount that more appropriately measures the 
defendant's culpability. Alternatively, the Commission invites comment on whether to provide a specific 
offense characteristic (fL$.. calling for a reduction of [2-4} levels) or special rule in the definition of loss to 
reduce the offense level in such cases. 

(J) Additional special rules: The Commission invites comment on whether there is any unique category of 
cases, other than those mentioned above, for which a special rule for determining loss is necessary or 
desirable. For example, the current loss definition in §2F 1.1 has a special rule for Davis-Bacon Act cases. 
Should that rule be maintained, and, similarly, are there other types of cases for which a special loss 
determination is warranted? 

Theft, Fraud and Tax Related Issues 

5. Synopsis of Proposed Amendment: The following amendments (described in Parts (A) through (D)) 
address issues related and subsidiary to the revisions of the theft, fraud, and tax loss tables that increase 
penalties and build in the more-than-minimal planning (MMP) enhancement. 

(A) Deletion of More-than-Minimal-Planning (MMP) Enhancement. 

Synopsis of Proposed Amendment: Deletion of the MMP enhancement involves the following issues and 
guideline modifications: 

i. Removal from§ 1 Bl.1 (Application Instructions) of certain comment01y describing features of MMP 
that are no longer applicable in view of the proposed amendments to the theft and .fraud loss tables. 

1l1e language to be deleted is principally that which describes the "repeated acts" and "concealment" 
prongs of MMP. The definitional commentary for the "planning" prong of MMP needs to be retained 
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because a MMP enhancement will continue to be a specific offense characteristic under the 
Aggravated Assault and Burglary guidelines. The example in the last sentence of Application Note 
4, which currently refers to the cumulative application of the MMP adjustment from the fraud 
guideline and an aggravating role adjustment, could be replaced with a similar illustration from, f..Z_, 
the Burglary guideline, or the sentence could be deleted entirely. The amendment language shown 
below deletes the sentence. 

ii. Removal of the MMP enhancement from the Theft and Property Destruction guidelines, with 
conforming commentary changes. 

The two-level MMP enhancement exists in the 17zeft guideline (§2Bl.J) as an alternative to a four-level 
enhancement for being in the business of receiving and selling stolen property. The latter 
enhancement is assumed to incorporate MMP. Hence, when the two-level MMP factor is deleted (and 
incorporated into the loss table), the remaining enhancement for fencing stolen property needs to be 
adjusted from a four-level to a two-level enhancement. This particular specific offense characteristic 
(SOC) was applied in 57 (I.8%) of the 1996 theft cases and 40 (I.2%) of the I995 theft cases. 

iii. Removal of the MMP enhancement from the Fraud guideline, with conforming commentary changes 
in §2Fl.l and the Multiple Count guidelines. 

The MMP enhancement in the Fraud guideline currently exists as an alternative to a comparable, two-
level enhancement for "a scheme to defraud more than one victim." In carrying through the decision 
to delete a separate MMP enhancement and fold it into the loss table, the Commission conceivably 
could elect to retain the enhancement for multiple victims. According to the Commission's Intensive 
Study Sample (ISS) assessment, an estimated I 0 percent of all fraud cases involve more than one 
victim. However, because victim information currently is not well identified in the sentencing 
documents the Commission customarily receives, it is likely that the actual number of multiple victim 
cases is substantially higher. retention of the multiple victim enhancement may effectively retain 
the MMP enhancement in a substantial number of cases. 

T11e background commentary also is modified to reflect the view that loss is a better measure of offense 
seriousness than whether the offense involved minimal or greater planning. 

i. RemovalofMMPfrom §IBJ.J: 

§IBJ.l (Application Instructions) 

* * * 
Commentary 

Application Notes: 

I. * * * 
(/) "More than minimal planning" means more planning than is typical for commission of the 

,ff, • • l fi 111f, ,I • • I I • II I • ' •C • "fi ' fJi ,• o11ense m a s1mp e orm. lVOI e man mzmmaz pwmmzg wso exms lj szgn(Ttam Uf.ry mall ve 
t · 1c · • • • (fe · • · • • · · • · • -§3e • t /eb · · · S epJ lfcl e iO en iO conceUt lYle o/. liSe, VI Tic/ man tunCttzCI 10 lvf1/CYIJ. ( Sli UCil/18 01 

Impeding the Administ1 arion ofJustice) applies. 

II ' < • I • · I I • rr • I 1 1 • • I • • I 
tOOl C iiltl/1 1/ill/illltll jJlU/1/llJJg 13 UCeJJJCQ p; C.SCIH ill CfiJj CUJC lilt Ol t 111g 1 CpCtliCCI UCI3 Ot CJ a 
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• 1 r · t •. • t .t • t • ry, pe1 tva vytone, wness u zs creal rnat eacn nastance was pa1 e1 oppo1 tune. 
fj ., , .• , , . (je 

In an assault, for example, waiting to commit the offense when no witnesses were present 
would not alone constitute more than minimal planning. By contrast, luring the victim to a 
specific location, or wearing a ski mask to prevent identification, would constitute more than 
minimal planning. 

In a commercial burglary, for example, checking the area to make sure no witnesses were 
present would not alone constitute more than minimal planning. By contrast, obtaining 
building plans to plot a particular course of entry, or disabling an alarm system, would 
constitute more than minimal planning. 

in a theft, going io a secluded a1 ea ufu .. HOI e to conceal the 3£ot'tn iiena in one '3 pockeJ tvozu'd 
no£ alone coJZJiiiafe ntol ethan naiJtilnalplnnning. !lowe ve1, 1 epeuted instances ofsuch thefts 

• · 1 • · •• · · • ' · s· ·I ;, :; · · 
espectau vwua te ttem cowue o tame a, >voura consltlate 11101 e tnan mmmtw pmnmng. 

T b r • r 'lr: r• r 1 b fill b lc II ,• . • , 112 011 em e .... temcmt, a smgte 10 mg accompusneu :y a; tseoo ent1y >POuta conswme om 
nzin inza{ planning. On ihe obie1 hand, c1 eaa ing pn1 chase 01 are, s to, and in voices fi VIII, a 
danuny co1po1 ation ju1 n1et chancl-ise that was ne ve1 deli vet ed tvould cott:stitu£e nzo1 e t{zan 
naininzal plunning, as lvould :se "e' at' in:siances ufaaking nzoncy, each acconpanied byjalJe 
ent1 ies. 

* * * 
4. The offense level adjustments from more than one specific offense characteristic within an offense 

guideline are cumulative (added together) unless the guideline specifies that only the greater (or 
greatest) is to be used. Within each specific offense characteristic subsection, however, the offense 
level adjustments are alternative; only the one that best describes the conduct is to be used. 4 in 
§2A2.2(b)(3), pertaining to degree of bodily injury, the subdivision that best describes the level of 
bodily injury is used; the adjustments for different degrees of bodily injury (subdivisions (A)-(E)) are 
not added together. 

Absent an instruction to the contrary, the adjustments from different guideline sections are applied 
cumulatively (added together). F01 example, the ad:fustmenrs fi om §2Fl. J(b) (2j (m01 e ;han minima{ 

' . g) '§jfP ' /:14 •• R '::j ,. ' ' ·· ptUillllll una:1.1 t gg; a vaung 1 o1e a; e appnea czuJZa,uu vet . 

ii. Removal ofMMP from Theft & PropertY Destmctjon Guidelines: 

§2Bl.l. La rceny. Embezzlement. and Other For ms of T heft; Receiving. Transporting, 
T ransferring. Transmitting, or Possessing Stolen Property 

(b) Specific Offense Characteristics 

* * * 
(4) (A) If the imolved 1110te than 1niuitnal pia-tilling, by 

2 01 
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fB1 If the offense involved receiving stolen property, and the defendant 
was a person in the business of receiving and selling stolen property, 
increase by 2 4 levels. 

* * * 
Commentary 

* * * 
Application Notes: 

1 " ' 11 1
' • • ' ' • ""r..i: " d "-1 tru t' d . " d•r. d. th C I . Jii 01e man mmm1wp.wmmg, ,;.reann, an ues c tve evrce are e1 me m e ommen ary 

to §1 B1.1 (Application Instructions). 

* * * 
':3 if b ·· 'bY6)Sfj 'B) ,. ·' '"b b 1 t b' t' 1

, 

1 t' f/e · ' ' r . seen on 1 1 r 01 t appues, me1 e snaue a 1 e w a 1e p1 es a11p 1011 •na•ne Ctjllse m vOt vea 
"n201 e tfzan n1ininzal pl-anning . ., 

+413. * * * 
+51 .f. * * * 
+615. * * * 

Background: The value of the property stolen plays an important role in determining sentences for theft and 
other offtnses involving stolen property because it is an indicator of both the harm to the victim and the gain 
to the defendant. Because of the st1uctw e of the Senrencing Tabl1! t'Chupte1 5, PQI t A). subsection fb)(l) 
1 e:wlts in an oveJ1'apping 1 ange ofwhancements based 012 the loss. 

Tf ' 7 I• ' 1 7 1 10 1 r • • 7 7 • 7 • 7 • l I 1 fje ze gu1aeunes p1 0111ae an ennancenzenr; ; ;no; e lhUil nzznZJnat ptunnJilg, wnzcn znc aaes nzos' vy nse 
b 1 · • r • fji ,. 1 !1 • r • nr • r . r , • r• 1. c e1a viOl l/2 vOI vmg 0,4 112Ull ve UCiS 012 112UIIlpti'; OCCa:SI0/23. YIU/2122128 UIICl/ epearec:r aclS U/ e IIICtJCail ve OJ an 
• 1 1 • I 1 • t I • I b' I 7f 1 I • • ft I f I f • I ''fji ! 1 • C mtemJon anc:rpotemm to c:ro cons1c:reJ a •e i1Wiii.ISO, pwnnmg IS oren 1 em eao mc1 easeu auczmzes OJ 
cktection andp1 mif. 

* * * 

§2Bl.3. Property Damage or Destruction 

* * * 
(b) Specific Offense Characteristics 

* * * 

(3) If the offcuse imolved more tlrtmmiuimal plamtiug, iuetease b:y 2 levels. 

* * * 
Commentary 
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* * * 
Aoolication Notes: .. 

I ,, r t' . . I , . , • , fi I . ·' e . § 'B' ' 7f ,. 1' T •• 7 1. lVJOI enan 1/lllllillut ptwmmg IS l/1 me tor I. I (}/JIIlCallOn111Stl UCllOil:L 

.Z.:.I . Valuation of loss is discussed in the Commemmy to §2TJ 1.1 Embe::demmt. and Other Fom1s 
ofThefO. 

?72. * * * 

>1-:3. * * * 

111. Removal of MMP from the Fraud Guideline: 

§2Fl.l. Fraud and Deceit: Forgery: Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) If the offtuse imolved (A) more than miuimal planning, 01 (B) a scheme to 

deflattd more than oue victim, incte<'t'le by 2 levels. 

ffl(2) * * * 
t4)(3) * * * 
t5)(4) * * * 
(6)(5) * * * 

Commentary 

* * * 
Application Notes: 

* * * 
.Z "'11 1

, • • ' ' • " ' b t' Cf:J) ':?} 7fjj . ' fi ' . 1
, e 1 1 § 'B' ' . lVOI e lhUIJ IIJllllJ/lQl ptUillll12g (SU JCC lOll r ( ( 23 ae)JlCa lll lYle iOT 1. 1 

'11. r• 1 ' T • 1 • 7 I pp11CWIO/ll11Sl1 UCllOIIS . 

3. "Scheme io de-'.ftuudmVI ethan one victim, " a:s a:sed in subsection (b)(2)(B), 1 eje1 s to a design 01 plan 
to obtain :soJnething ofvaluefionz nzm e than one pe;son. In this contexr, "'Pic tint " 1 eje1s io the pe; son 

• .c. , • , t' I' ' ,. 11.. "1"1 • .c. '. ' 1 , • ' ' ' 01 entity )I om IVmcnnejullaJ Ul e to come a11 ecuy. rnu.s, a lVII ep aua m M1tCil a smgte ten;;pilolle 
cah' was made 2o H11ee dis2illc£ individualJ to get each ifthem to invc:st in apy1amidscheme JVoalr:i 
• I r ' 7 7 t' • ,. b • r I 1 ry 7 I I lc r f JllV01 ve a scnenze to aq aua 11101 en an one vtcullz,at passzng ur uuazuenu enao1 sea cnec wozna 
no£, even though the mulce1 , payee ancll01 pay01 all migh£ be comide1 ed victims fm othe1 pmpo:ses, 
such us 1 estitution. 
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42. * * * 
53. * * * 
6.J. * * * 
7-5. * * * 
86. * * * 
97. * * * 
+TJS. * * * 
-1+9. * * * 
-H/fJ. * * * 
-HI/. * * • 
H /1. • • * 
+513. • • • 
+614. • • • 
fi/5. • * * 
'8 fj b .. fbj /6}1]4] qJ} ,. 1' r "b b ., b' 11 1' 1 1' (fo . r r 1 . r ttt o; t appues, 1ne; c snune a; e zcna•e p; esunzpnoll 1nur rne Jll f 01 vea 

"n101 e thannainin1alpfannitzg., 

Background: 

* * * 

Jt!luence 1enguz n eJ e 1nc unzon;u uyvss ana 111e or 11se n as an t:son:uea c; JJJJe CYfOppu;unuy 01 •vas 
, • 1' 1 r 1 r f r• ly r1r r 1' • /C 1 1r 1r • 10 1 r • / 

SOptllSllCUICU VI I epeUlt!U. 7 CCVI Utng , UlihOngn liiCY OJ e liii)JtiTCi, lnese Ui e lilt pi 11/IUIJ) Cl073 upon C\lillC l 

the guideline has been baJed. 

nut;nynness ana rne aangc; oto11ess VJ •ne &1 naet , u2acpenaent Clj lYle ucuaul nu;nJ. 1 conptex scnen1e 01 
1 epea£ea' incidetJt3 offi aud a; e indicative vf an infcniion and potential to do consitk1 abl-e hu;;n. ln 

• r ,. 1• ,r • 10 r 1 • 'fT • · , · 'y · f7 1 • 1 • " r pte gmaCtmeJ pt acncc, 11113 rctot naa a nnpaCI, espeCian m r au as m vo• vmg 3111011 1033C3. 
f r• " 1r • r r· ' fT Z 1 r r 1 r 1r • 10 1 • 1 

1' ccot wngt , me gmae1mc 3peco C3 Pel ennanccmem 1vnen 11113 rcwt 13 pt e3em . 

The Commission hc1s de/ermined that. ordinarily, lhr: of defendants convicled of fraud 
q{/Z•nses should rcfled the no lure and magnitude of tlw et·onomic harm caused hy their c:riml's. 
the a//Will/1 cclll.H'cl by an c?{fi'nSe is a principolj(l(:/or in determining the of/imsl' h•vel under this 
g11idelin<!. 

• • * 
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§301.3. Offense Level Applicable to l<:ach Group of Closely Related Counts 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 

1 m 11101 e tnan mmm1at ptam1mg J equent1 wn app1 to munrp1e CUU/11 com:>ICtzons JOI p1 ope1 ty 
off.::nses. 

* * * 

§301.5. Determining the Total Punishment 

* * * 
Illustrations o(the Operation o(the Multiple-Count Rules 

The following examples, drawn from presentence reports in the Commission's files, illustrate the 
operation of the guidelines for multiple counts. The examples are discussed summarily; a more thorough, step-
by-step approach is recommended until the user is thoroughly familiar with the guidelines. 

* * * 
2. Defendant B was convicted on the following seven counts: (1) theft of a SZ;e0053.UOO check; (2) 

uttering the same 5Z;OO()S3,0{)0 check; (3) possession of a stolen $1,200 check; (4) forgery of a $600 
check; (5) possession of a stolen $1,000 check; (6) forgery of the same $1,000 check; (7) uttering the 
same $1,000 check. Cow1ts 1, 3 and 5 involve offenses under Part B (Theft), while Counts 2, 4, 6 and 
7 involve offenses under Part F (Fraud and Deceit). For purposes of §3DJ.2(d),fraud and theft are 
treated as offenses of the same kind, and therefore all counts are grouped into a single Group, for 
which the offense level depends on the aggregate harm. The total value of the checks is S+,fJOOS5,800. 
The fraud guideline is applied, because il produces an offense level that is as high as or higher than 
the theft guideline. The base offense level is 6; 1 level is and [Option 1: 2 levds][Option 2: 4 levels] 
artt added because ofthe value oftheproperty (§2Fl.1(b)(1)), wld2levels we added because the 

, • , , • 1 • • • 1 , • C§-2 r:;., , {/;} /Zj ftfjj rr. It· .a 1 1 · conuuct lilv01 vea 1 epeweu uas IVIIil some pwm1mg 1 1 :t. :t 1 r 1 • 1. ne resu mg o11ense eve IS 
9. (Option I: 8Jl0ption :!: 10]. 

(B) Reduction for Cases Involving Limited or Insignificant Planning. 

Synopsis of Proposed Amendment: The Commission's Practitioners' Advisory Group has suggested the 
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following two-level reduc/ion in 1he !heft and fraud guidelines for cases 1ha1 involve only limiled or 
insignificanl planning in 1he evenllhal lhe more than minimal planning enhancement is built into the theft and 
fraud loss tables. For a related proposal, see Amendment I (C), supra. 

§2Bl.l. Larceny. Embe7.zlement. and Other Forms of Theft; Receiving. T ransporting. 
Transferring. Transmitting. or Possessing Stolen Property 

* * * 
(b) Specific Offense Characteristics 

* * * 
(8 ) If the offense involved (A) limited or insignific<mt planning, or (B) simple 

efforts at concealment, reduce by 2 levels. 

Commentary 

* * * 
Annlication Notes: 

l 

* * * 
17. The term "limited or insignificant planning" 1/ll'CIIl.S planning rhar is necessc71J'./Or (·ommission oft he 

o.fknsl' in a simJJieform. 

§2Fl.l. 

* * * 
Fraud and Deceit: Forgery: Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

(b) 

(7) 

* * * 
* * * 

If the otTense involved (A) limited or insigniticant planning, or (B) simple 
cftorts at concealment. re<.luce by 2 levels. 

Commentary 

* * * 

Apvlication Notes: 

* * * 
JIJ. '/lw term "limired or insignUiccmt planning" 11/Nms planning rhat is cmnmission of the 

r!f.fense in u simple jimn. 

(C) Sophistica ted Concealment Enhancement. 
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Synopsis of Proposed Amendment: This amendment adds an enhancement in the fraud and theft guidelines 
similar to the existing "sophisticated means" enhancement in the tax guidelines. This amendment also entails 
some modification of the existing sophisticated means enhancemelll in the tax guidelines and the addition of 
a ''floor" offense level of 12 to both the new and existing enhancements. 

i. Addition of"Sophisticated Concealment" enhancement to Theft and Fraud guidelines. 

Two options are proposed to add an enhancement for sophisticated concealment to the theft and fraud 
guidelines. Option I treats "committing the offense from outside the United States" as a separate and 
alternative enhancement to other forms of sophisticated concealment. Option 2 treats "committing 
the offense from outside the United States" as one form of sophisticated concealment. 

ii. Modification of"Sophisticated Means" enhancement in tax guidelines. 

This amendment modifies the tax guidelines' sophisticated means SOC. In April, 1997, the 
Commission considered modifications that were designed to provide a floor offense level of I 2, 
enhance the precision of the language, and address a circuit conflict. The conflict involved the issue 
of whether the sophisticated means enhancement applies based on the personal conduct of the 
defendant (s..e.&. United States v. Kraig. 99 F. 3d 1361 (6th Cir. 1996)). or the overall offense conduct 
for which the defendant is United States v Lewis. 93 F.Jd I075 (2d Cir. I996)). The 
modifications take into account the Iauer view because that view appears more consistent with the 
usual relevant conduct attribution rules. 

The sophisticated means enhancement was applied in 103 (16.6%) tax evasion (§2TI.l) cases 
sentenced in FY 1996 and 82 (I6.1%) of such cases sentenced in FY I995. The identical enhancement 
in the other two tax guidelines (§§2Tl.4, 2T3.1) was not applied in FY 1995 or FY 1996. 

Two options are presented. Option I is substantially similar to the modifications considered by the 
Commission in April, I997, with minor, non-substantive modifications in the commentary. Option 2 
eliminates the element of "greater planning than a routine tax-evasion case" and generally conforms 
the SOC to the "sophisticated concealment" language prepared for the theft and fraud guidelines. 
However, the definition of "sophisticated concealment" does not include "committing the offense from 
outside the United States" because it seems unlikely that a tax offense would be perpetrated from 
outside the United States to avoid detection or prosecution. Under this option, the planning concept 
is deleted because that element arguably would be built into the offense level if the Commission adopts 
one of the proposed loss table amendments, both of which propose using a tax loss table that is the 
same as, or substantially similar to, the fraud loss table that is amended to phase in more-than-
minimal planning. Without the planning element, the "harm" that is sought to be captured is the 
complex scheme designed to make the offense difficult to detect. Finally, Option 2 retains the floor 
offense level of 12. 

i. Addition of "Sophisticated Concealment" enhancement to Theft and Fraud Guide I ines: 

§281.1. Larceny. Embezzlement. and Other Forms of T heft; Receiving. Transporting. 
T ransferring. Transmitting. or Possessing Stolen Property 

* * • 
(b) Specific Offense Characteristics 

• • * 
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(5} 

ffl(8) 

IJ'the olfense involved sophisticmed concealment. increase by 2 levels. I fthe 
resulting offense level is less than level 12. increase to level 12. 

* * * 

* * * 

* * * 

Commentary 

* * * 
Application Notes: 

* * * 
17. For purposes (?f.wbs<!ction (/))(5). ··.wphisticat<?d mt'ans C(J111[1lex or intricate <?{lcmse 

conduct that is clesignc?d to p revent (?(/he? or its extellt. This enhancement applies 
to conduct in 11'hid r dc!lihemte steps are takr!ll to hide assets or trunsacticms, or both. or otherwise 
mak(' the or its exti!tll, difficult to detect. Thus. thl! use of corporate shells . .fictitious elllities, 
j(>reign bank accoul/ls, or similarly sophisticated actions ordinarily indicate ··sophisticcT!ed 
concealment. •· 

* * * 
"Sophisticated concealment" in the fraud guideline: 

Option 1: "Committing the offense from outside the United States" as a separate and alternative enhancement 
to sophisticated concealment. 

§2Fl.l. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
(5) If the offeme imolved the ose of foteigu bank accoout:s 01 ttan:sactious to 

coucectl the hoe uatme 01 extent of the fl<'1ttdtt!CIIt condoct; and the offeu:se 
level as detwnined above is less than leve112, ine1ea:se to levellf(A) any part 
<'fthe otknse was committed from Clutside the United States, or (£3) the offense 
otherw ise involved sophisticated concea lment. increase by 2 levels. If the 
resulting ollense level is less than level 12, increase to level 12. 

* * * 
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Commentary 

* * * 
Apnlication Notes: 

* * * 
19. For purposes (bj(5)(Aj . ·'United States·· means each of the 50 states. the District t!l 

Columbia. the Cotmnonwealth ofPuerto Rico, the United States Guam. thl! Northern 
Afaricma Islands, aJUI American Samoa. 

For pwposes ofsubsectiun (b}(5HBj, "sophisticated concealment·· means t:umplex or imricare offense 
conduL'tthat is designed to prevenl discoveN:v of the o.ffi.ms<! or its extenr. 71Jis enhancement applies 
l o conduct in which deliberate steps are taken to hide assets or mmsacrions. or both, or otherwise 
make the or irs exft'l1f . difficult to detea Thus. the JLve of corporate shells . .fictitious entitit!s, 
.fiweign bank accoJtnts, or sophisticated actions ordinarily indiuate '·sophisticated 
concealment. •· 

* * * 
Option 2 : "Committing the offense from outside the United States" as a fonn of"sophisticated concealment." 

§2Fl.l. Fraud and Deceit; Forgery; Offenses lnyolying Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

* * * 
b) Specific Offense Characteristics 

* * * 
(5) If the offcMe involved the use of ftJJeign bank aceouuts 01 tllltlsactions to 

couceal the b ue uatm e 01 extent of the fl audulent conduct, aud the offense 
level as detennined above is less than levcll2, inc1ease to levell fthc offense 
involved sophisticated increase by 2 levels. If the resulting 
offense level is less than level 12. increase to level 12. 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 
19. For t{suhsection (bJ(5) . "sophisticoted concealment ., means complex or imrieute ojl'ense 

conduct that is designed ro preve11t discovery c?(l'enst: or its extellt. This enhancernent applies 
to conduct in 11-!tich deliberc71e stq>s are taken 10 hide assets or transactions, or both. or othenl!ise 
111ake ;hi! 11r its extent, dij}/cu/1 ro d<!rect. 77ws. conwtission of the o(}ellseji·<Jm uutsidt• !lw 
United Staf<.:.\, or t/}{• liSt' (l COI'{>Orai t! shells. l'lltities. foreign honk UCl't)l/1/lS. ell' .'illlilarly 
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sophisticated actions indic:u/e "sophisticated concealm<1nt. " 

* * * 
ii. Modification of "Sophisticated Means" enhancement in the tax guidelines . 

Option I: 
§2T l.J . Tax Evasion; Willful Failu re to File Return. Supply Information. or Pay Tax; Fraudulent 

or False Returns. Statements. or Other Documents 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) If sophisticated means were used to impede discovery of the existeneeoftense 

or its extent oftbe offi::nse, increase by 2 levels. If the resulting otTense level 
is less than level 12. increase to Jevel 12. 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 

4. "Sophisticated means," as used in subsection (b)(2). includes conduct that is more complex or 
demonstrates greater intricacy or planning than a routine tax-evasion case. :AnTht? enhancement 

§2Tl .4. 

'db ,. ' I fi I ' , , fe ' . ' (f:s' .. I ,.. . I d h wou,, e appncaapp y, or examp e, otne; c ao/naam u:seu uj no; e (/t7e mvo ve t e use 
!{/(;reign bank accounts or.fi:Jreign transactions, or transactions through corporate shells or fictitious 
entities, to conceal the 1?{/imse or its cxtmt. 

* * * 

Aiding. Assisting. P rocuring. Counseling. or Advising Tax Fra ud 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) If sophisticated means were used to impede discovery of the existenecofl'cnsc 

or it-; extent oftlie offense, increase by 2 levels. rc:-uhin:· otfctl:-..: k\d 
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is k ss than level t 2, increase to level 12. 

Commentary 

* * * 
ApvUcation Notes: 

* * * 
3. "Sophisticated means," as used in §2T1.4fb)(2) subsection (bj(2), includes conduct that is more 

complex or demonstrates greater intricacy or planning than a routine tax-evasion case. nnThe 
enhancement would be oppliedapply, for example, whe1 e the defendant a:sed offihoi e if the ofiimse 
involv<!d the use of/(Jreign bank accounts or foreign transactions, or transactions through corporate 
shells or fictitious entities. to com.:eal the off<!nse or its extem. 

§2T3.1. 

* * * 

Evpding Import Duties or Restrictions (Smuggling): Receiving or Trafficking in Smuggled 
Property 

* * * 
(b) Specific Offense Characteristic 

(1) If sophisticated means were used to impede discovery of the uatme ot 
oftite offi::tlSeo·tTenst! or its extent, increase by 2 levels. If the resulting offense 
level is less than level t 2, increase to level 12. 

* * * 
Commentary 

* * * 
Arzplicatjon Notes: 

* * * 
3. "Sophisticaled means." as ust•d in subseclion rb}(J), includes conduct that is complex or 

demonstrates great<!r intricacy or planning than a routine duty-evasion case. The enlwncemt?nt wou/d 
apply, .fbr example, !lthe c?f!enst: involved till! of foreign bank accounts or foreign transactions, 
or lransactions through corporate shells orjictilious emities. to conceal the r4/CmSI! or irs extent. 

Option 2: 
§2T1.1. 

* * * 

Tax Evpsion: Willful Failure to File Return. Supply Information. or Pay Tax: Fraudulent 
or False Returns. Statements. or Other Documents 

* * * 
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(b) Specific Offense Characteristics 

* * * 
(2) If sophisticated means used to impede discovety of the existence or 

e,<tent ofthe offense, inctease by 2 levels. If the oJiense involved sophisticated 
concealment. increase by 2 levels. 1 f the resulting offense level is less than 
levd J 2, increase to level 12. 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 
4. "Sophisticaieu' nzeans," as used in subsec£ion fb)(2) , includes conchzci that is nzu; e conpfe.x 01 

denzoltJfl aie:s g1 eate1 inti icacy u; pl-anning £han a 1 ozdine itu-e va:sion case. An enhance1nent p; ould 
b r· r 1(, r r t' r r r t r fj3' b /c . . .• .r r e appuea, J ; exantpJe, •vne1 ene aa;t!naan use a CY.f 1101 ean accounls, o; 11 ansacuons llll ougn 
COipOI ate sheU:s 01 fictirious entities. 

For ofsubs.:ction (b){2). "sophisticated concealment" means complex or intricate (?ttense 
conduct that is designt!d to prevent discow1:v (?lthc? offense or its ex!eut. This enhancement applies 
to collduct in trhich ddibemte stt!ps are token to hide assets or trausactio11s, or both. or othenrise 
makl! the ojTense, or its extent. d[[Jicult to detect. Thus, the ust! <?!'corporate shells, fir.:tilious entities. 
foreign bank accowtls. or similarly sophisticated actions ordinarily indicate "sophisti,·cued 
concealmeu/. ·· 

§2T1.4. 

* * * 

Aiding. Assisting. Procuring. Counseling. or Advising Tax Fraud 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) lfsoplri:sticated meal!s used to impede diseovety of the existence 0 1 exteut 

of the offense, inctease by 2 levels. If the offense involved sophisticated 
concealment, by 2 levds. If the resulting oflense level is less ihan 
level 12. increa<;e to level 12. 

Commentary 

* * * 
AQDlication Notes: 

* * * 

80 



3 "5 , . . . t ! " ' • §%"'' -4 'bj 'i} . ! , , • ! . , .1>pn2suca ea n2cans, as use.a Zllll.( r , Hlt1uaes conatzct tnat ts Ill OJ e conzpti!X 01 
denzo1LSh aies g1 eate1 inh icacy 01 planning than a 1 oatine tcu-e vas ion case. An enhancenJen£ would 
b ,. 1 r 1 1 

" 
1 fe 1 1 f}3 1 b k t · ·. 1 1 e uppuea, JOI examp•e, 011ne1 e me ae_rnaant usea OJ. 1101 ean accomn, 01 "wzsacuons tm ougn 

c01p01 ate sheHs 01 fictitious entiiies. 

For pmposes ofsubsectivn (b}(2). "sophisticatt!d concealment., means complex or in/rica/!! <?fi"ensC' 
conduct that is designC'd tv pn:venl discovery of llw offense or its ex/mi. This .enhancement applies 
to conduct in wl!ich delibt!rate steps are lclkt!n 10 hide assets or transactions. or both. or otherwise 
make the oflense, or its extent, difficult to dete<.'l. Thus, the liSt' <?/corporate shells, fictitious entitiC'S. 
foreign hank aceounts. or similarly :mphisticated actions ordinarily indicate ''sophisticated 
cuncealmt?nt . . , 

§2T3.1. 

* * * 
Evading Import Duties or Restrictions !Smuggling); Receiving or Trafficking in Smuggled 
Proper ty 

* * * 
(b) Specific Offense Characteristic 

(I) If sophisticated wete oscd to impede discovery of the natot e 01 e)cistenee 
of the offense, iuete:tSe by 2 levels.lf the offense involved sophisticated 
concealment, increase by 2 levels. If the resulting ortense level is Jess than 
level 12. increase to level 12. 

* * * 
Commentary 

* * * 
Application Notes: 

* * * 
3. For pwposes {?!"subsection (b)(J ). '·sophisticated concealmew " means complex or intricate offense 

conduct that is designed to pre1·em discovery of tlu." or its extent. This enhancement applies 
to conduct in which deliberate s!eps are taken to hide clSSt>ts or transactions. vr both, or othenrise 
makt! the offense, or its e.rtent, dij/icu/1/o detect. Thus, the use ofcorporote sht'lls, fictitious entities. 
foreign bank accounts, or similarly sophisticatl!d actions ordinari(v indicate ··sophisticated 
com.:ealm t' nt. ·' 

* * * 
(D) Financial Institution, Personal Profit Enhancement. 

Synopsis of Proposed Amendment: Proposals considered by the Commission in April, 1997, would have 
modified an enhancement for defendants who personally and substantially profit from financial institution 
fraud. This enhancement is contained in the theft, commercial/bank bribery, and fraud guidelines. In view 
of the substantial increases in the loss table for large-scale offenses, it is proposed to adhere somewhat more 
closely to the minimum dictates of this congressionally-directed enhanceme11l, which requires a minimum 
offense level of 2-1 (approximately a five-year sentence) for defendants who derive more than $1 million in 
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"gross receipts"from specified financial institution offenses. Thus, the amendment would delete the four-level 
increase currently required under the enhancement while retaining the minimum offense level of 24. This 
would avoid unwarranted double counting for offenses involving loss amounts in excess of $2.5 million 
(equivalent to level 24 under the new loss table options). Although the effect of the enhancement would be 
moderated somewhat, it would continue to apply to a broader spectrum of cases than required under the 
congressional directive. 

The amendment also addresses significant interpretive problems regarding the meaning of the current 
guideline phrase "affected a financial institution and the defendant derived more than S1 million in gross 
receipts from the offense." The proper interpretation of this language has been the subject of a number of 
hotline calls and some litigation (although no circuit conflict has yet resulted). 

The amended commentary would address the confusion about the meaning of the phrase "affected a financial 
institution" by deleting that problematic language. The new language would make clear that the enhancement 
applies when the offense is perpetrated against, and the money is derived from, one or more financial 
institutions. 

Additionally, the definition for "gross receipts" would be amended to clarify that "gross receipts from the 
offense" includes property under the control of, or in the custody of, the financial institution for a second 
party, g.g,.. a depositor. The background commentary would also be amended to reflect the Commission's 
intent to implement the congressional directive in a broader fashion than required. 

Because this SOC exists in the alternative to another SOC (regarding causing or threatening the institution's 
solvency), it is not possible to ascertain from the monitoring data exactly how frequently it has been applied. 
However, the data indicate that one or the other SOC was applied in 8 (.2%) FY 1995 theft cases, and 12 (4%) 
of FY 1996 theft cases; with respect to fraud cases, the SOC was applied in 38 ( 6%) of FY 1995 cases and in 
50 (8%) of FY 1996 cases. The SOC was not applied in any commercial/bank bribery cases during either 
fiscal year. 

§281.1. La rceny. Embezzlement. and Other Forms of Theft ; Receiving. 
Transmitt ing. or Possessing Stolen Property 

• • • 
(b) Specific Offense Characteristics 

• • • 
(6) If the 

(*7 substantially jeopardized the safety and soundness of a financial 
institution;, or 

(B) affected a financial and the defendant deli ved 11101 e than 
$1,000,000 in gross receipts fiom the offcuse, 

increase by 4 levels. If the resulting offense level is less than level 24, increase 
to level 24. 

(7) I !'the delendant more than $1,000.000 in gros!' receipts from 
one or more financial institutions as a result or the oflense. and 

.. · l;:\d ,1• 1\..: th:111 2·1. inu\:.t';.' 11 i..-,d 
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24. 

ffl{8) * * * 
Commentary 

* * * 
Application Notes: 

* * * 
11. For purpoSL'S ofsubscctirm (l>J(7). ·'gross receipts ·• means any moneys, funds, assets. 

securities. or other real or personal property, ll'h<!tllrr tangible or illtcmgib/e, owned by. or 
under the custo((v or co11trol of ajlncmcial institution, that are obtoint•d directly or indirectly 
c1s o n:sult 4the offense. 18 U.S. C. §§ 13-14. "The defendant derived more 
than $1,000,000 in gross receipts fiom 1he v:flense," as used in subsection (b)(6jfBj(7), 
gc11c1 uHy means that the gross receipts to the defendant individually, rather than to all 
participants, exceeded $1,000,000. "61 ws 1 eceiptsfi om £he v.ffcnse" includes ullp1 ope1 ty, 

1 1 • "b' . "b 1 '. ' • I:J· . ' ,. ·y · ,. ·y ' r 1 ca1 01 pe1Jonat, 'ang» n! o; uuunga te, n'ntcrz zs o lUJIJeu au ccu 01 znan ecu as a 1 esntt OJ 
such ifj.;11sc. Stt: 18 US. C.§ 982(u)(4). 

* * * 
Background: 

* • • 

Subsections (b){6)'(1tf and (7) implements, in a broader form, the instructions to the Commission in 
Section 961 (m) of Public Law 101-73 and Section 2507 of Public Law 101-6-17, r<!spectin•ly. 

§2Fl .l. 

5b . 't1Y6YB)" I , • • ! 6 ... 5 . ·rer rnb'" f; ·e· ( ( ( i11pteiiJe1JtS Jhe JJJ3 fl UC£10/J iO fiiCOIIl/IJi33iOIJ JJICC(ZOIJ' tifY U hCU U> ll-

* * * 

Fraud and Deceit: Forgery: Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the lJnjtcd Sta tes 

* * * 
(b) Specific Offense Characteristics 

* * * 
(6) If the offense-

tft] substantially jeopardized the safety and soundness of a fmancial 
institution;. or 

(B) affected a financial institution and tire deK:ndru1t deri •ed mole than 
$1,000,000 in g1oss 1eeeipts ftom the offense, 

increase by 4 levels. If the resulting offense level is Jess than level 24, increase to level 
24. 
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Application Notes: 

* * * 
(7) If the de fcndant derived more than $ 1.000.000 in gross rt!ccipts from 

one or more tinancial institutions as a result ofthe offense. and the 
onense levd as determined above is less than level 24, increase to level 
24 . 

* * * 
Commentary 

* * * 
* * * 

16. For purposes qj'subsection (h)f7), "gross rect>ipts" mt?ans any moneys, funds. credits, assets. 
securities, or other reo! or personal pruperZI'. wheth<!r tangible or intangible. owned hy. nr 
under the CIIStodv or t'Ontrol <>fa financial institlllion, that <1re obtained dirt?ctlv or indirect IF 
as a result oftl;e qllimse. i8 U.S. C. §.,'1 13.:/.f. "The defendant derived mo;e 
than $1,000,000 in gross receipts fi om rhe uffem;e," as used in subsection {b)f6tfB}(i}, 
gene1 ally means that the gross receipts to the defendant individually, rather than to all 

11°
0 l dd$1000000 "6 °

0 fi •' (fe ,.. '' , par c1pan s, excee e , , . J OJJ 1 om 1ne OJ. me mcwaeJ an p1 opeJty, 
t t • 'b' . 0 'b ' I . 1 • ff . ' ,. 0 1• I f' I eOl OJ pel JOJtat, lWtgt te OJ tmangtte, IV IICfl IJ 0 lUI/lea ali eel I OJ lllali ectt OJ a I 1!3 lid 0 

Juch offeme. fu 18 U.S. C. § 982(cJ(4). 

* * * 
Backwound: 

* * * 
Subsections (b)(6)(7t} and (7) implements, in a broader form, the instructions to the Commission in 

Section 961 (m) of Public Law 101-73 a11cl St!ctinn 2507 Public [aw I 0 I-M7, r<!spectively. 

s b . q,y6)"-B} 0 1 
• ' 

0 

, . • ' e . 0 

• s . ret- rp b'' t ·e' t t t llllpllWte/113 tile 1113fi tiC II Oil lU tfle l/1 1!Cft0il=' o/l II l1CU II i i-

§2B4.1 Bribery in Procurement of Bank Loan and Other Commercial Bribery 

* * * 
(b) Specific Offense Characteristics 

* * * 
(2) Ifthe offense-

substantially jeopardized the safety and soundness of a financial institution;. 
or 

(B) affi:eted a fiuat rei a! iustittttiou at td tlte defendant derived mote than $1 ,000,000 
iu gross receipts fiom the offcuse, 
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increase by 4levels. If the resulting offense level is less than level 24, increase to level 
24. 

(3) If the dl!fcndant dl!rivcd than $1,000,000 in gross receipts from one or more 
·financial institutions <ts a result ol'thc onensc. <md th-: oflcnse level as determined above 
is less than level 24, increase to k vd 24. 

* * * 
Commentary 

* * * 
Annlication Notes: ..... 

* * * 
5. For purposes of subst?ction (b)(J). ''gross rect!ipls ,. means cmy mol/e)'S • .Jimds, credits, assets, 

securities, or other real or personal properly. whether tangible or inlangible, owned by. or under !lw 
custut(v or control of ajinwzcial insti!Ution, that liN obtained direclly or indirect(v as a result of the 
offense. St!e 18 U.S. C.§§ Y8l(a}(-l), 13-N. "The defendant derived more than $1,000,000 in gross 
receiptsfiom the uffeme, "as used in subsection (b)(rjf!Jj(J), gene1 ally means that the gross receipts 
lo the defendant individually, rather !han lo all parlicipanls, exceeded $1,000,000. "61 o:s:s 1 eceipt:s 
fl 1 fJe " . 1 1 II 1 1 'b 1 • ' 'b 1 1 

• 
1 

• b' ' 1 j om tne v.r Jtse mcwae:s wi pi ope1 ty, 1 ew OJ pe1 :son01, tangz 1e OJ m1angz m, mncn zs o wmea 
, .• , • , .• , ' · r ' fJe s '8&se UlleCII 01 lllUlleCu U:S Q Je:Sllii o/:SaCn uJ. /l:Se.ee 1: . .(tr("t. 

* * * 

Background: 
* * * 

Subseclions (b)(2)(71:) cmd {3) implements, in a broader form, the ins/rue/ions to the Commission in 
Sec/ion 961(m) of Public Law 101-73 and Section2507 ({Public Law 101-6-1 7. 

5 b . CfJ}'Z}'B}. ' 1 
, • • , e . . . 5 . rer rp b'' f; '(}' a sectzon r r t mp•emems ine uzstJ uctzon to tneommz:s:szon m o/1 a uc 11-

Telemarketing Fraud 

6. Issues for Comment: The Commission is examining the characterislics of telemarkelingfraud offenses, 
the statulory enhancemen/ for telemarketing fraud at 18 US. C. § 2326, and whelher currenl adjustmenls in 
§2F1.1 (Fraud), §3A1.1 (Hate Crime Motivation or Vulnerable Viclim), and the policy slatements in §5K2.0-
§5K2.18 (Other Grounds for Departures) provide adequa/e punishment for defendants convicted of 
telemarkelingfraud offenses. 

In conjunction with its examination, the Commission invites comment on the following issues: 

(A) Telemarketing fraud generally. Should telemarkelingfi·aud offenses be /reated differently from other types 
of fraud offenses involving comparable numbers and nature ofviclims and comparable monetmy loss? What 
types of harms unique to telemarketingfraud are no/ adequately addressed by the guidelines? Should §2F1.1 
be amended to provide an increase of [2-8] levels to correspond to the application of the stalutory 
enhancement in18 US.C. § 2326? 
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(B) Multinle victims. Do the guidelines adequately address fraud offenses that impact multiple victims? If 
not, how should they be amended to address this concern? Should, for example, the fraud guideline include 
a table providing tiered offense level increases that correspond to the number of victims involved in the 
offense? If so, what are the appropriate offense level increases and corresponding ranges of number of 
victims? Should such an enhancement be based on the total number of victims or the number of vulnerable 
victims? If the enhancement is based on vulnerability, is it more appropriate to amend §3Al.l to reflect 
multiple victims? 

(C) Revictimization. Commission analysis indicates that telemarketing fraud often involves repeat 
victimization of persons previously victimized, typically through "reloading" (a process in which a 
telemarketing offender targets victims whose names are included on lists of individuals previously contacted 
and victimized) or "recovery services" schemes (a process in which an offender poses as a government agent 
or other individual in a position to help the victim recover, for a fee, the losses incurred as a result of the 
initial telemarketing scheme). Commission analysis further indicates that district courts often enhance the 
sentence under §3Al.l (Vulnerable Victim) in these cases. Does §3Al.l adequately address revictimization 
concerns? To ensure consistent application of this enhancement, should the Commission amend the guideline 
or commentary to ensure that §3Al.l is applicable when the offense involves an individual susceptible to the 
offense because of prior victimization? Alternatively, should the Commission promulgate additional specific 
offense characteristics addressing this aspect oftelemarketingfraud? 

(D) Denartures. Currently, Application Note 10 of §2Fl.l encourages upward departures when monetary 
loss inadequately measures the harm and seriousness of fraudulent conduct. Should some of the listed 
departure factors be converted into specific offense characteristics? For example, should the fact that "the 
offense caused reasonably foreseeable, physical or psychological harm or severe emotional trauma" 
(subsection (c)), or "the offense involved the knowing endangerment of the solvency of one or more 
victims "(subsection (/)), or other factors be made into specific enhancements under the fraud guideline? Is 
so, what offense level weight should be assigned to these factors? In addition, should the Commission 
promulgate any currently specified grounds for departure listed in Chapter 5K as specific offense 
characteristics? If so, what weight should be given these factors? 

(E) Sophisticated means. Elsewhere in these proposed amendments, the Commission has (1) included, on 
a phased-in basis, an enhancement for more-than-minimal planning in proposed revisions of the loss table 
applicable for fraud offenses, and (2) proposed a new enhancement for "sophisticated concealment" conduct 
(defined to include perpetrating an offense from outside U.S. borders). In this regard, the Senate-passed 
version of a telemarketing fraud bill (H.R. 1847, 1 05th Cong., 1st Sess.) directs the Commission to "provide 
an additional appropriate sentencing enhancement if [sic] offense involved sophisticated means, including but 
not limited to sophisticated concealment efforts, such as perpetrating the offense from outside the United 
States. " The Commission invites comment on whether the proposed amendments adequately address concerns 
expressed in the congressional directive. If not, how should the enhancement be augmented to most effectively 
implement such a potential directive? 

(F) Otherfactors. Are there additional factors that the Commission should address, either by specific offense 
characteristics, guideline commentary, or departure provisions, to provide appropriate punishment for 
telemarketing offenses? 

Circuit Conflicts 

7. Synopsis of Proposed Amendment: The Commission has identified the resolution of several circuit 
for consideration this year. Parts (A) through (J) present particular circuit conflicts under 
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consideration. 

(A) Aberrant Behavior 

Sy nopsis of Proposed Amendment: The amendment addresses the circuir conjlicr regarding wlzerher the 
aberrant behavior departure is limited to only spontaneous and thoughtless acts. Compare United States v. 
Marcello. 13 F.3d 752 (3d Cir. 1994); United States v. Gliclc. 946 F.2d 335 (4th Cir. 1991); UnitedStqtes v 
Williams 974 F.2d 25 (5th Cir. 1991), cert. denied. 507 US 934 (1993); UnitedStqtes v. Carev. 895 F.2d 318 
(7th Cir. 1990) with United States v. Grandmaison. 77 F.3d 555 (1st Cir. 1996); United States v. Takai. 941 
F.2d 738 (9th Cir. 1991). Tlze proposal removes the deparlurefrom Chapter One and creates a guideline in 
Chapter Five that limits the departure to a spontaneous and thoughtless act. 

CHAPTER ONE - INTRODUCTION 
AND GENERAL APPLICATION PRINCIPLES 

PART A- INTRODUCTION 

* * * 
4. The Gu idelines' Resolution of Major Issues (Policy Statement) 

* * * 
(d) Probation and Split Sentences. 

* * * 
More specifically, the guidelines work as follows in respect to a first offender. For offense levels 

one through eight, the sentencing court may elect to sentence the offender to probation (with or without 
confinement conditions) or to a prison term. For offense levels nine and ten, the court may substitute 
probation for a prison term, but the probation must include confinement conditions (community 
confinement, intermittent confinement, or home detention). For offense levels eleven and twelve, the 
court must impose at least one half the minimum confmement sentence in the form of prison confinement, 
the remainder to be served on supervised release with a condition of community confinement or home 
detention. The Connuission, ofcowse, has not dealt with the siuglc acts ofabeoaut bch1h iot that :still 
may justify ptobation at highct offense le ocls tln ough depattutes. 

§5K2. 19 Sin!!lc Ad of Abt•rr:mt Behavior (Policy Sta h.•ment) 

oflense consisted of a single act behavior, a do'' nward departure may 
be warranted. A "single act of abcrr.lllt behavior'' a spontaneous and thoughtless 
act. lhis ddinition do;:s not include a course of conduct composed of multiple planned 
criminal acts. l!ven il' defendant is a tirst-time ofli:ndcr. 

(B) Misrepresentation with respect to Charitable Organiz.'ltions. 

Synopsis of Proposed Amendment: The amendment addresses the circuit conjlicl regarding wherher an 
employee of a charity or governmental agency who misapplies or embezzles funds misrepresents that he was 
acting "on behalf of the agency" within the meaning of the two-level enhancement under §2F1.1(b)(3)(A). 
Comnare UnitedSwtes v fr-q-ier. 53 F.3d 1105 (lOth Cir. 1995) with Uui!edStqtes v. Marcum. 16 F.3d 599 
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(4th Cir.) cert. denied. 513 US. 845 (1994). The proposed amendment provides enhancements for both {1) 
the legitimate employee of a charitable, educational, religious or political organization, or government agency 
who commits a fraud by misrepresenting to an individual outside the organization or agency that the defendant 
is acting on behalf of the employer organization or agency; and {2) the defendant who commits a fraud by 
pretending to be an employee or authorized agent of a charitable, educational, religious or political 
organization, or government agency. 

§2Fl.l. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments Other 
than Counterfeit Bearer Obligations of the United States 

(a) Base Offense Level: 6 

(b) Specific Offense Characteristics 

Application Notes: 

* * * 
(3) If the off¢nse imolvcd (A) a iiiistcptesentatiou that the dcfcndaut was 

actiug on behalf of a charitable, cdttcation, teligiotts 01 political 
otg<tllizatiotJ, or a govclliliiCiit ageucy ,(A)(i) the defendant is an 
employee or authorized agent of a charitable, education. religious or 
political organization. or a government who used that 
employment or position as an authorized agent under fa lse pretenses 
to victimize an individual who is not an employee of that organization 
or agency; (ii) the offense involved a misrepresentation that the 
defendant was <m employee or authorized agent of a charitable, 
educational. rdigious or political organization, or a government 
agency; or (B) the onense involved a violation of any judicial or 
administrative order, injunction, decree, or process not addressed 
elsewhere in the guidelines, increase by 2 levels. If the resulting 
offense level is less than levellO, increase to level tO. 

* * * 
Commentary 

* * * 

* * * 

actJIIg onenat v.r a c tal ua n:;, eattcaHonat, 1 eugzous o; pouucu 01ganzzanon, 01 a 
go vel mnent agency. Exompi'e3 ufconduct to •vhich tM3 foctm opplie3 IYOald include o g1 oztp 
ofdefondunt:s who 3oficit con£1 ibutiom too nowexi3tw£fomine 1 el-iefm goni.!.ution by moil, 

1 C. 7 • 7 7• • I • C.. I • • 1.., (:{! 7 • 1 7 I b , I l I • • • • 
a aC)t!IJUUIH n:rzo Ul Vel iS aonattOilS)Vi a 1 t!118l0ltSij Uj)TliUfeu SCilOOt 7 •e1ep120ile 3011Cl1UIJOilS 
1 ' ' b · ' · ' t' 1 (e ' , r ' Y 1 • b r , · r , , 7 o crzw en mem e1 3 m m11cnne )Qt3et ttOI/113 toe OJuna-J ozse1 Jvl tne scno01, 
01 a a't:,fendant whopwes as afedeJat' collection agent in oJateJ to coh'-ect a a'ei'inqaent stuJen£ 
fomr:- Subsection rb)(J)(A) provides <!nhancements fhr a d<!fcmdam ·s use ofjitfse pretl!ns<!s 
to lake advantage of c7 victim ·s charitable motives, or trust in l'l1e 
enhancement in (h}(J) (.:I)(i) applies [l (a) the defendant is a legitimate employee a 

(Jr !-lfJ iilic!lf ,;rgnui_: .. ,tion. or t1 (1'.' !h...: 
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Background: 

false pret.tllWt II'CJS that the defendanr was acting.f(Jr lilt' in teres/ or bcnejir (l the orgtmization 
or agent'." ll'hen, in fact. the defi•ndunl II 'CIS acling .fi)l· personal gain; and (c) tht! r4fi.mse 
vh·timi::.·s 011 individual who is no1 an of that organi::cltion or agt•ncy. For example, 
this would in a case in which the prt'sident (1/a charita/1/e orgcmi::ation 
skims procet•ds from a public bingo game ll'hich the president conclucts unda the jc1/se 
pr.tteuses of raising money solely for the charilable organization. [If this t.!llhancemcm 
applies. do not app(v §381.3 (tlbust' <?(Position ofTmst or Uu o,(Spccial SJ..-iiO.] 

The enlwnn!mt.!lll in (b)(3)(AJ(ii) applies if (a) the clefenclam is not a le}.!itimate employee of 
a clwritahle. educa1iou. religious or political organi::ation or a gm·emment agency, and (h) 
tlu misrt'fii'I!St'nlation 1ras that the cleJimclant was an employee or autlwri::ed agem (if WI 
organi::aticm or agen(V referred to in (a). 

Because the enhancenu•ms in apply in 11Je case in which a defendam uses .tai.H' 
Jll't'lenses to lake udmntage q(ciiCiritahla motives or tmst in agencies. clauses (0 
and (iiJ clo not app(1· (llhe cle.fi!ndwu embezzles moneyji·om the employer organi::ation 
or agen(\' or othenrise commits a f raud clin:cu:d at the organization or agent:v. HowenJr. 
such a defendant 'rho hold5 a position of public or prinile trust ll'ill be subjt?ct to an 
adju .. <>:tllh'nl under §381.3 (Abuse of!'osition of Trust or u .. e c{Special Skill;. 

* * * 

* • • 
Use of false pi eienseos involving cha/ itabfe cauoscs and go ve1 nmwt agwcieos enhances the 

;sentences ofdcftndants who take advalltage ofvictimos ' 11 ust in go vel nment 01 law enj01 cement agencies 01 , . ·. , , .. b, .• 'li k. , i' •• • ' if . . , . . . ·' tneu gene; osny ancr en a; na le naon ves . a ang auvantage ora vlcrznz sse est aves 110' nnngute •nc 
se; iousness uffi auc/nlen2 conduct Iloh'eve;, dtfendant.s tvho expfoit vicfinas ' cha; Uabfe ilnpat'ses o; t; as£ 
in goce1 nment u eate pw ticufw socialltw m. A defendant who has been subject to civil or administrative 
proceedings for the same or similar fraudulent conduct demonstrates aggravated criminal intent and is 
deserving of additional punishment for not conforming with the requirements ofjudicial process or orders 
issued by federal, state, or local administrative agencies. 

(C) Violation of Judicial Process 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether 
filing fraudulent forms with bankruptcy and probate courts violates a judicial order or process within the 
meaning of the two-level enhancement under §2F 1.1 (b)(3)(B). Two options are presented. Option One 
adopts the majority view and defines the scope of the enhancement to include fraudulent court filings. S«. 
United States v. Michalek, 54 F.3d 325 (7th Cir. 1995); United States v Lloyd. 9./7 F.2d 339 (8th Cir. 
1 991)(per curiam); United States v Welch. 103 F. 3d 906 (9th Cir. 1 996)(per curiam); Unjted States v. 
Messner, 107 F.3d 1448 (lOth Cir. 1997); United States v. Bellew, 35 F.3d 518 (1 1th Cir. 1994)(per 
curiam). in Option One, "violation of a judicial order" is interpreted broadly to mean an abuse ofjudicial 
proceedings (presented as both an enhancement and an upward departure provision in coordination with 
the consolidation of theft and fraud proposal, see Proposed Amendment 3, supra.) Option Two adopts the 
minority view and defines the scope of the enhancement to exclude fraudulent court filings. Si:.£, JlJ:1iJE!. 
States v. Shadduck, 112 F.3d 523 (1st Cir. 1997); UnitedStqtes v Cqrroze/lq, 105 F.Jd 796 (2d Cir. 
1 997). In this option, "violation of a judicial order" is interpreted narrowly to mean a violation of a 
command or order issued to a specific person or party (presented as both an enhancement and an upward 
departure provision in coordination with the consolidation of theft and fraud proposal, sec Proposed 
Amendment 3, supru.) 
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a) Enhancement provision: 

§2Fl.l. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments 
Other than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
(3) If the offense involved (A) a misrepresentation that the defendant was acting 

on behalf of a charitable, educational, religious or political organization, or 
a government agency, or (B) violation of any judicial or administrative 
order, injunction, decree, or process not addressed elsewhere in the 
guidelines, increase by 2 levels. If the resulting offense level is less than 
levellO, increase to levellO. 

* * * 

Commentary 

* * * 

At2J2lication Notes: 

* * * 
5. Subsection (b) (3) (B) provides an adjustment for violation of any judicial or administrative order, 

injunction, decree, or process. !fit is established that an entity the defendant controlled was a 
party to the prior proceeding, and the defendant had knowledge of the prior decree or order, this 
provision applies even if the defendant was not a specifically named party in that prior case. For 
example, a defendant whose business was previously enjoined from selling a dangerous product, 
but who nonetheless engaged in fraudulent conduct to sell the product, would be subject to this 

· · Tf · b . . r • ry . r r 1 r r r • f1 • r r· provzsron.21:s :sn :secll0/1 aoe:s 1101 app• 10 cona11ct aam e:s:sea er:seu ne1 e m11e gwaeune:s, :g:g:; a 
. , . c ,. . r 1 / , , , • §.Z .. r /efji e ··. 1 Wr ·• R , 7) VJOIUZ2V12 0 a conad2on u.r; etease taaaJ essea t renseon211221tea1ne on 1 etease o; 

• 1 • • c b 1 • / 7:1 r . § '14 ' , /e . . r rr· • e ' 7) U VlOlUlJOil V) p; 0 UllOil {Utr/ essea lil Y .1 ( I lllllllUtl1lS101jQiego;y . 

This also Ul>pfies ((the t!{/"ense involvt>s a violation specialjudieial process, such 
as a bankruptcy or probctre proceeding. A violation of a spt!cialjudicial process occurs when the 
c?{Jense conclud for which tl1e clejimdant is act·mmtahle invoh·es a misuse j udicial proceeding 
to gain an zmdesen-'ed advantage. For exampli!. a d£>.f"endant who files a fi71se documr!nlwilli a 
bankruptcy court to conct?o! an asset violates lht! bankruptcy process because concealing the assel 
fi·mn Crt•ditors mis11ses the debtor's protec'lio11_from cr.?ditors and gives the defendant WI 
ltndese!rv<!d advantage in lhr:! proct!eding. 

1'l1is enhancemt!nl dues not conduct addressed elsewhere in the guidelint?s (I!. (! . . a 
violc!lion of a condition <?frefeas<' addressed in §2./1. 7 (Commission r1· q/Jense /:Vhi/e Oil Re/eas(') 
or a violation addressed in §4A 1 .I (Criminal History Category)}. 

* * * 
Backrzround: 

* * * 
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Use of false pretenses involving charitable causes and government agencies enhances the 
sentences of defendants who take advantage of victims' trust in government or law enforcement agencies or 
their generosity and charitable motives. Taking advantage of a victim's self-interest does not mitigate the 
seriousness of fraudulent conduct. However, the defendants who exploit victim's charitable impulses or 
trust in government create particular social harm. A defendant who has been subject to civil or 
administrative proceedings for the same or similar fraudulent conduct demonstrates aggravated criminal 
intent and is deserving of additional punishment for not conforming with the requirements of judicial 
process or orders issued by federal, state, or local administrative agencies. Similarly, a dt!ft!ndlmf who 
viol(ltt'S a special judicic1l process dcsen·es addilional punishment because the defi:ndant is taking 
udwmwge procet'tling lo gain em undesern!d adl'Ontage. 

b) Upward departure provision: 

§2Fl . l . Fra ud and Deceit; Forgery; Offenses lnyolyjng Altered or Counterfeit Instruments 
Other tha n Counterfeit Bearer Obliga tions of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
(3) If the offense involved (1\Ja misrepresentation that the defendant was acting on 

behalf of a charitable, educational, religious or political organization, or a 
government agency, 01 (B) violation ofauy judicial 01 admiuist&ative o&der, 
injtmetion, dectee, ot p&oeess 110t addtessed i11 the guideliues, increase by 
2 levels. If the resulting offense level is Jess than Jevel lO, increase to level tO. 

* * * 
Commentary 

* * * 
Analication Notes: 

* * * 
5. Subsccvion fb) {J}(B) p10 vides atJ adjusVmentjOJ 1ft he de.fimdcmt commi!led a violation of any 

judicial or administrative order, injunction, decree, or process, WI upward departure may be 
warmntt!d. /fit is established that an entity tlze defendant controlled was a party to the prior 
proceeding, and the defendant had knowledge ofthr!tlwt prior decree or order, rhi3 p10vision 
app/ft:sa11 11p11·ard Ut'[Jarture pursua11t to this note may be warrantl!d. even if the defendant was not 
a specifically named party in that prior case. For example, WI upn•ard departure may b.t 
warra111ecl in the case of a defendant whose business was previously enjoined from selling a 
dangerous product, but who nonetheless engaged in fraudulent conduct to sell the product, ••auld 
be subjeCJ to 11ii3 ]J10vision. This subsedion does not apply toflml't'l"l!r. an upward departure 
based on conduct addressed elsewhere in tlze a violation of a condition of release 
(addressed in §2Jl . 7 (Offwse ofOJfl!nse While on Release)} or a violation 
of probation (addressed in §4Al.l (Criminal History Category)) is not authorized under tlris 1101e . 

. 111 llf"l urd d<'JMrtw-..! p11ni/Wif to this 1/cl l e al.w 1110.r he lrarrullf.td (f tlw o!/1!11.\e i1m>ln •.s a 
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violation <?f'a speciuljndicial process. such as c1 bankruptcy or A violation 
a specialj11dicial process occurs ll'hen the vf/Cnst? cvnd/{(:ffor lF!Jich the is accoumablt! 
iuvolves a misuse j udicial proceeding to gain an undeserved advantage. For example, a 
defendant who files a.fi.dse dotwnent with a bankruptcy court to conceal an asst?t vio!att?s the 
bankruptcy process because concealing rhe assr:t from creditors misuses the! debtor's protection 
j/·om creditors and givt!s the defendam an undeserved advantage in the proceeding. 

* * * 
Background: 

* * * 
Use of false pretenses involving charitable causes and government agencies enhances the 

sentences of defendants who take advantage of victims ' trust in government or law enforcement agencies or 
their generosity and charitable motives. Taking advantage of a victim 's self-interest does not mitigate the 
seriousness of fraudulent conduct. However, the defendants who exploit victim's charitable impulses or 
trust in government create particular social harm. A defendum• n.f10 ha:s been tv civil 01 
adnzinisi> a fi ve p1 oceezlingsfv; the :sa11ze 01 sbnil·cu fi aadufuni condttct denzonsiJ aies agg1 a vafed c; bninal 
intent and is dese; ving ofadditionai punisiunentfoi not confoinling •vifh ifle 1 equiJ e;nent3 ofjudicial 
p;oce3s 01 o1de;s issaedbyfodeiat', state, o; i'-ocaladnzinisfJafive agencies. 

Option 2: Minority appellate view -''violation of judicial process" is interpreted narrowly to mean a 
violation of a command or order issued to a specific person or party (presented as both an 
enhancement and an upward departure provision in coordination with the consolidation proposal). 

a) Enhancement provision: 

§2Fl.I. Fraud and Deceit: Forgery: Offenses Involving Altered or Counterfeit Instruments 
Other than Counterfeit Bearer Obligations of the United States 

* * * 
(b) Specific Offense Characteristics 

* * * 
(3) If the offense involved (A) a misrepresentation that the defendant was acting 

on behalf of a charitable, educational, religious or political organization, or 
a government agency, or (B) violation of any judicial or administrative 
order, injunction, decree, or process not addressed elsewhere in the 
guidelines, increase by 2 levels. If the resulting offense level is less than 
levellO, increase to levellO. 

* * * 
Commentary 

* * * 
Avnlication Notes: . 
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• • • 
5. Subsection (b)(J)(B) provides an adjustmeilf/01 ofanyjudiciw' 01 adminis£1 alive 01 de1, 

injwzdion, det1 cc, 01 p1 ocess. enhwu:eme/11 !f the dt!Jemlant c:onunits a fraud in contravention of a 
prior ofticial judic:ial or administrative ll'arning. in the.fbrm of an orda, inj unc:lion. d.tcree. or 
process, lo take or nut to take a specified action. A defendant ll'ho does not comply with such an 
o.lficialjudidcll or wam ing dt!monslrates aggraw.11t'd criminal intem and deserves 
additional punishment. If it is established that an entity the defendant controlled was a party to 
the prior proceeding thatl'l!sulted in the <?tficialjudicial or administrati1·e u·aming, and the 
defendant had knowledge of the thai prior decree or order, this p1 o applies even 
if the def endant was not a specifically named party in that prior case. For example, a defendant 
whose business was previously enjoined from selling a dangerous product, but who nonetheless 
engaged in f raudulent conduct to sell the product, >Pould beis subject to this 
p1 o vi:sionenhwlc,•ment. This subsectionenh(lnc:ement does not apply to conduct addressed 
elsewhere in the a violation of a condition of release (addressed in §2JJ. 7 
{Offense CommilicdCommission o(Ofli.!nsl' While on Release)) or a violation of probation 
(addressed in §.fAJ.J (Criminal History Category)). 

* • • 
Background: 

• • * 
Use of false pretenses involving charitable causes and government agencies enhances the 

sentences of def endants who take advantage of victims' trust in government or law enforcement 
agencies or their generosity and charitable motives. Taking advantage of a victim's self-interest 
does not mitigate the seriousness of fraudulent conduct. However, the defendants who exploit 
victim's charitable impulses or trust in government create particular social harm. A defendant 
who hru been subjcc• to ciril o; adnainis£1 aiive p; occedingsfu; the :san2e o; :silnila1 fi uudalen£ 
conduct a'enaon.Ut aces aggt a vuted c1 inzinal intent and is Jese; ving ofaddiiional pzcnisiunentfo; no£ 
confv;;ning tvith ;he ; cqui; enaenis ofjndicial p; oce:sJ 01 o; dets issued byf,.;deJ al, :state, o; lvcal 

1 • • t •• • uanauzzs11 au ve agenc2es. 

b) Upward departure provision: 

§2Fl.l. Fraud and Deceit: Forgery: Offenses lnyo!ying Altered or Counterfeit Instruments 
Other than Counterfeit Bearer Obligations of the United States 

• • • 
(b) Specific Offense Characteristics 

• • * 

(3) If the offense involved fA1 a misrepresentation that the defendant was acting 
on behalf of a charitable, educational, religious or political organization, or 
a government agency, 01 (D) •iolatiou ofruty judicial 01 administtative 
o1de1, injunction, dcctee, 01 p1ocess not add1cssed elsel'\'he1e in the 
gnideliucs, increase by 2 levels. If the resulting offense level is less than 
level tO, increase to level tO. 

• • * 
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Commentary 

* * * 

Application Notes: 

* * * 
5 S b 1• 'b) '='J '{Jj . ' (j . 10 . ' 1. r • ,. . ' ' . . 1 1. 1 .u secuon ( t t p1 ovzaes an acrusonenl] 1 ViOtUIZVil UJ anyJuazc zat 01 aanzz;nsll au ve . ...- n 

upward departure may br: warranted if the defendant crnnmits afruud i11 conrravemion prior 
ojjlcia/judicia/ or administrative waming, in the fimn of an order, injunction, decree, or process, 
to take or notro take c1 specifit'cl oetion The failure to comply with such a warning demonstrates 
aggravated criminal intent that may dr!sl?rve a senti? nee outside the guideline If it is 
established that an entity the defendant controlled was a party to the prior proceeding and the 
defendant had knowledge of the prior decree or order, this p1 a vision oppt·ieson upward depanure 
pursuant to this nute may hr! warranted. even if the defendant was not a specifically named party in 
that prior case. For example, an up11'(1rd departure may he warranted in the case r!fa defendant 
whose business was previously enjoined from selling a dangerous product, but who nonetheless 
engaged in fraudulent conduct to sell the product, ••auld be :s abject to this p1 o vision. !flrfs 
sub:sedion a'oe:s not apply to However, an upward departure based on conduct addressed elsewhere 
in the guidelines;-(g_,g,., a violation of a condition of release (addressed in §2J1. 7 (Ojfen:se 
CommitredCommission l!f"(?J./"ense While on Release)} or a violation of probation (addressed in 
§4A1.1 (Criminal History Category)) is not awllori:::ed under rhis note. 

* * * 
Background: 

* * * 
Use of false pretenses involving charitable causes and government agencies enhances the 

sentences of defendants who take advantage of victims' trust in government or law enforcement agencies or 
their generosity and charitable motives. Taking advantage of a victim's self-interest does not mitigate the 
seriousness of fraudulent conduct. However, the defendants who exploit victim's charitable impulses or 
trust in government create particular social harm. A dtfena'wd 11ho lza:s been :subjed to civi{ 01 
adnzinisf; ative p; oceetlingsfo; the san2e 01 sinzila; fi auduknt conchcct denzon:sfl ales agg; a vated ct bninal 
intent and iJ de:se1 ving ufaddirionalpuniJhmentjOJ not con.founing with the 1 equi1 ement:s vfjudicial 
p1 ocess 01 01 de1 s issued byfeclct al, state, o; lvcul aa';ninisli ative agencies. 

(D) Grouping Failure to Appear Count with Underlying Offense 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether the 
guideline procedure of grouping the failure to appear count of conviction with the underlying offense 
violates the statutory mandate of imposing a consecutive sentence. Compare United States v. Agora, 996 
F.2d 1288 (1st Cir. 1993); United States v Flores, 23 F.3d 408 (6th Cir. 1994)(unpublished) with !J.niJ..fJi. 
States v. Packer, 70 F.3d 357 (5th Cir. 1995), cert. denied, 117 S.Ct. 75 (1996). The proposal maintains 
the current grouping rules for failure to appear and obstruction ofjustice, but addresses internal 
inconsistencies in the guidelines. Specifically, the proposal (1) more clearly distinguishes between statutes 
that require imposition of a consecutive term of imprisonment only if imprisonment is imposed (g,g,., 18 
U.S. C. § 3146 (Penalty for failure to appear) and statutes that require both a minimum term of 
imprisonment and a consecutive sentence (g,g,., 18 U.S. C.§ 924(c) (Use of a firearm in relation to crime of 
violence or drug trafficking offense)); (2) adds a paragraph staling that the method outlined for 
determining sentence for failure to appear and similar statutes ensures an incremental, consecutive 
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punishment; and (3) adds departure provision if offense conduct involves multiple obstructive behavior. 

§2J1.6. Failure to Appear by Defenda nt 

* * * 
Commentary 

* * * 
Apolicatjon Notes: 

* * * 
3. In the case of a failure to appear for service of sentence, any term of imprisonment imposed on the 

failure to appear count is lo be imposed consecutively lo any term of imprisonment imposed for the 
underlying offense. §5GI .3(a). The guideline range for the failure to appear count is 10 be 
determined independently and the grouping rules of §§3D1 . .Zl-3D1 .5 do not apply. 

Othenvise, in the case of a conviction on both the underlying offense and the failure to appear, the 
failure to appear is treated under §3C1.1 (Obstructing or Impeding the Administration of Justice) 
as an obstruction of the underlying offense; and the failure to appear count and the count(s) for 
the underlying offense are grouped together under §3DI. 2{c). (Note that ahhough 18 U.S. C.§ 
3146(b)(2) does not require a sentence of imprisonment on a failure to appear count, a!lhoug!J ({a 
it doeJ 1 equil e that any sentence of imprisonment on at he failure to appear count b-e is imposed, the 
statute requires that the sentence be imposed Lo nm consecutively to any other sentence of 
imprisonment. TIJl're.fi)J'l', zmlike a cow11 in which the stat we mandates both a minimum and a 
consctcutil'!' srmencl' the grouping mles of§§JD/.1-JD/.j apply. See §JDJ.J(b), 
commelll. fi!.l), ctllcl §JD 1.2. comment. (n.l).} The1r:.fo1 e, in Jach caJCJ, the The combined sentence 
mus/1rill then be constructed to provide a "total punishment" that satisfies the requirements both of 
§5Gl.2 (Sentencing on Multiple Counts of Conviction) and 18 U.S. C.§ 3146(b){2). For example, 
'tV!m-e[/'the combined applicable guideline range for both counts is 30-37 months and the court 
determines a "total punishment" of 36 months is appropriate, a sentence of thirty monLhs for the 
underlying offense plus a consecutive six months sentence for the failure to appear count would 
satisfy these requirements. (Note that the combinatio11 this instruction <1nd increasing the 
t!{lense il'vel j(n· the obstntclilv . 10 apJNlll' conduct hus tht• c!jfect 1lensuring an 
iii(.Tl!IIICI1tcll, ptutislmuntfor the j(ri/ur<! to appear cou/11, as req11irt?d 18 US. C.§ 
3 J.l6(b)(2).) 

..J. !fa dejimdant is convicted t{hvth the under(ving t!f/ense a/1(/thl' fai lure to appl'ar COW If, and the! 
dej(>ndant COIIIIltilled additional acts c>(obstrm:tirc belta1•ior during the! 

pmsecutiou, or sentencing of the ills/ant ojfi·n.w:. "'' llflll'W'd departure may bt! 
1rarramed. The upward departure will ensure an t•nhalll'l!d senh'IICt' for uhstntcliw: conduct for 
ll'lzid1 no adjustml'lll und<!r §3C I. 1 (Obstmctio11 of.lustice) is made because of the operation oftlte 
rules set aut in Application Noll! J. 

* • * 

§3Ct.t. O bstructing or Impeding the Administration of .Justjcc 

* * * 
Commentorv 
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Aonlication Notes: 
* * * 

6. the def endant is convicted of an offense covered by §2JJ.l (Contempt), §2Jl.2 
(Obstruction of Justice), §2Jl.3 (Perjury or Subornation of Perjury; Bribery of Witness), §2Jl.5 
(Failure to Appear by Material Witness), §2Jl.6 (Failure to Appear by Def endant), §2JI.9 
(Payment to Witness) , §2X3.1 (Accessory After the Fact), or §2X4.1 (Misprision of Felony). this 
adjustment is not to be applied to the offense level for that offense except Tl"ftttreij a significant 
further obstruction occurred during the investigation, prosecution, or sentencing of the obstruction 
offense whrm![(the defendant threatened a witness during the course of the prosecution 
for the obstruction offense). 

7. Wltrm!(( the defendant is convicted both oftltenn obstruction offense fLJ.:.., I S U.S. C.§ Jf.:J6 
( f>enaltyfor failure to opp l?ar) : 18 U. S. C. § 1621 andtlrrw n underlying 
offense (the offense with respect to which the obstructive conduct occurred), the count for the 
obstruction offense will be grouped with the count for the underlying offense under subsection (c) 
of §3Dl.2 (Groups of Closely Related Counts) . The offense level for that group of closely related 
counts will be the offense level for the underly ing offense increased by the 2-/evel adjustment 
specified by this section, or the offense level f or the obstruction offense, whichever is greater. 

§301.1. 

* * * 
Procedure for Determining Offense Level on Multiple Counts 

* * • 
(b) Any connt fot which the sttttntc tnmtdttte3 impo3ition oftt eonseentive sentwce is 

excluded f1om the opettttion of§§3D1.2 301.5. Exc lude fmm the application of 
§§3 01.2-3015 any count for which the statute (I ) spccilics a term of imprisonment 
to be imposed; and (2) requires that such term of imprisonment be imposed to run 
consecutively to any other tetm of imprisonment. Sentences for such counts are 
governed by the provisions of §SG l .2(a). 

Commentary 

Avplication Note: 

1. Coan£sfoJ 1vhich a statute ntana'ates inpwition ofa consecutive sentence a; e exceptedfi 0111 

uppHcatiou oft{IC nudtipl·e coant 1 ule3. Subsection fb) oppli.ts ({a stc71lllt' (.·1 J specifies cl /('n n of 
imprisollmt'111to he imposed; and (JJ) requires that such lt'mz <?!'imprisonment he to nm 

/(J any or her lerm of imprisonmel/l. f.W!... 18 U.S. C. § 92-l(c} 
mandutory term of jh·e years to run consl!cuti\·e!y). Con victiom on Juch Cvllfll3 a1 e not tt3ed in the 

I ' • '• I" b. ' (j'e ' ' I I • n 7'1... [ . / { -1 aewnnma11on u,ra com mea cy, JJ3c m vel zmae1 tmJ ralt, 11e mu ll]J e cou/11 m es Sf! I out lliiHer 
this Part do not to a cou111 (d conviction covered hy s ubsection (b). btrt Hm rttl'er. a cormt 
cov.tred by subsection (bi may affect the offense level determination f or other counts. A co11 victi01z 
ro '8 b' 5 e § 9.Z•:V 7 ( r fi • • • r • r • I 7 . I ) I T ··I c t ll3e Cij TJ em Ill l/1 COIII/1113:51011 ora Ci one or v!Otence jJ1 0 vzaes a COI/II/lOII 

• • •• I" • •• • '8 &5 e § 9.Z •<7 1 ·r:r ffo ' · · · 
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of violence (18 U.S.C. § 924(c)). The two counts are not grouped together pursuant 10 1his 
guide/in<!, and. to amid unwarranled douhle counting, the offense level for the bank robbery count 
under USSG §2 BJ.l is computed without application of the enhancement for weapon possession or 
use as otherwise required subst•ction (bJ{2J guiclelinl'. Pursuant to 18 U.S. C.,,.:; 91-/(c), 
Thr: th.t mandatory five-year sentence on the weapon-use count runs consecutively to the guiclelinl! 
Nllfence imposed <Ill 1he hank robbCI)' ,·owu, a s 1 eq ttil ed by lw v. §5G 1.2(a). 

§3Dl.2. 

Unless specifically insfrw:h'd, suhsection (h) does not app(v when a senfl!llce under ct 
statllle that r<!quires th<! imposition of a consec:wh·e term ifa ferm of 
impri.Hmlllt'lll is impo:.ed ti...!L. the .,tatufe doc!S not otht•nriSl' recjuire a term of imprisomne111 10 be 
imposed). fu, .. 18 U.S.C. § 31-16 (Penalfyjorjailurl' to appear): 18 U.S.C. § 
(regurding penalty for /8 U.S. C. § 922(q)( possession or discharge of ajireurm in a sclroul :one)). 
Accordingly, I he nwlliple t'c>W11 rules set ouf under this !'art do app(v 10 a count of conviction 
umler this typ<! 

• * * 
Groups of Closely Related Counts 

• • * 

Commentary 

Apvlication Notes: 

I. Subsections (a)-( d) set forth circumstances in which counts are to be grouped together into a 
single Group. Counts are to be grouped together into a single Group if any one or more of the 
subsections provide for such grouping. Counts for which the statute maildates impwition vfa 
cailsecMive s em eilce (A) specifies a term of imprisomnt!nl ru he imposed; am/ ( JJ) requires that 
such term of impris0/11//t!lll h<! imposed to I'II/I cvmecutil·ely to any other term <?!'imprisonment are 
excepted from application of the multiple count rules. Sgj:, §3DI.l (b): i£L comment. (n.l). 

§SG1.2. 

• • * 

Sentencing on Multiple Counts of Conviction 

(a) The sentence to be imposed on a count for which the statute mandates a collSecutive 
seuteuce (I) specifies a term of imprisonment to be imposed: and (2) requires that 
such term of imprisonment be imposed to nm consecutively to any Other te1m of 
imprisonment shall be detennined by the statute and imposed independently. 

• • • 
Commentary 

• • • 

COtall 1$ Inc Se /ll e /ICC I/IU1CUICU)t>i m e puiiiCUIU/ Vf.oi/IJC u; COil viCIIOil. 1Ut s emeilCC m eil I UilS . . y . , . , ' , (' b . / ) ,. '!' J '/' COII:SCCUII PCI 10 lf1C :Seil/CilCCJ 11ii)J03 e U Oil me Ot i/el COU/113. •>ZI Sl'CIT<)J1 tO OJ'f' /(?.\I 0 SICJIIIfe .SJ>e<.'l h',\ 
a /t:l'/1/ uj iiiiJWi.HJII/1/l'lll to h.: illlf'O.'t'cf; lin</ (/Jj I'C!(jllire., that Sllt.:IJ / t'l'/11 t!/i111pl'iStl/1111t'll( he illlpthl!d Ill 1'/111 
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consecutively to any o1her /erm ofimpriso/11111?11t. 18 U.S. C.§ 92./(c.) (n 'tjuiring 11u.mdatU1y rerm 
of five years to run 10 any other ram of imprisvmnen!). The remz <!/)'ears to be imposed 
consecurivt!ly is determined by th<' statute of conviction. and i:i independent g11ideline sentence 011 any 
other count. See. e.!! .. Commentary to §§2K2.4 (Use of Firearm, Armor-Piercing Ammunition, or 
Explosive During or in Relation to Certain Crimes) and JDI.l (Procedure for Determining Offense Level 
on Multiple Counts) regarding determination of the offense levels for related counts when a conviction 
under 18 US. C.§ 924(c) is involved. Note, however, that even in the case of a consecutive term of 
imprisonment imposed under subsection (a), any term of supervised release imposed is to run concurrently 
with any other term of supervised release imposed S!li;:. 18 U.S. C. § 3624(e). Subsec1ion (a) also applies 
in cl?rtain other ins ranees in which 1111 independently determined and consecwive sentence is required. Ss!i:.. 
e. f! .. Application Note 3 nf!he Commentm:l' to §1./1.6 rFailurl! 10 Appl?ar by Defendant). relating to fuilure 
to llppearfor serviee qj'sell!l!llce. 

(E) Imposters and the Abuse of T rust Adjustment 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether the 
abuse of position of trust adjustment in §3B1.3 applies to imposters. The majority view defines the scope 
of the adjustment to include imposters. See United States v. GiU. 99 F3d 484 (1st Cir. 1996); United States 
v. Queen. 4 F.3d 925 (lOth Cir. 1993), cert 510 US. 1182 (1994). The minority view defines the 
scope of the enhancement to exclude imposters. SM. United States v. Echevarria, 33 F.Jd 175 (2d Cir. 
1994). The proposed amendment provides that the abuse of position of trust adjustment applies to the 
imposter who indicates that he legitimately holds a position of trust when in fact he does not and gives two 
examples of such circumstances. 

§3B1.3. Abuse of Position ofTrust or Use of Special Skill 

* * * 
Commentary 

Application Notes: 

I. "Public or private trust" refers to a position of public or private trust characterized by 
professional or managerial discretion (ik substantial discretionary judgment that is ordinarily 
given considerable deference) . Persons holding such positions ordinarily are subject to 
significantly less supervision than employees whose responsibilities are primarily non-
discretionary in nature. For this enhancement to apply, the position ofpuhlic or private trust must 
have contributed in some significant way to facilitating the commission or concealment of the 
offense by making the detection of the offense or the defendant's responsibility for the offense 
more difficult). This adjustment, for example, IVvttld cpplyopplies in the case of an embezzlement 
of a client's funds by an attorney serving as a guardian, a bank executive's fraudulent loan 
scheme, or the criminal sexual abuse of a patient by a physician under the guise of an examination. 
This adjustment tvrmfclclol!s not apply in the case of an embezzlement or theft by an ordinary bank 
teller or hotel clerk because such positions are not characterized by the above-described factors. 

) 

Notwithstanding the preceding paragraph. because of the special nature of the United States mail 
an adjustment for an abuse of a position of trust will apply to any employee of the US. Postal 
Service who engages in the theft or destruction of undelivered United States mail. 

This <?nlumcemem also applies in a case in which the defendant provides Sl!/}icient indicia ro the 
vidim that the dt!fendant ll!girimately holds u position or puNic rmst when. infctct. thl! 
Jc/cndul!! do,·s ;:ot. {or l'\':/1/lflli! thi! <!llhon{·elln'/11 t !J lJ!!f.:, ill !h,· ,·a,e ,, cf,•fellddni :r/;tJ (I; 
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perpl?lrah•s a.finaucia!JiwiCI by leading un illl-'l'Stor to bdit!W! fli t! defendant is a legilimatt! 
im·estmelll bmkotr; or (B) JNipelrales u fraud hy reprotsemingjtllsely to a path•nt or employer that 
1/ie is a licensed physician. In making tho! misreprt!senwtiou, the dl!jendmu a 
position l?f'lrusl. relath'l' to the l'iclim. thai prm•id,•s thl' dt:fendantll'i!ll the sw11t' 10 
cummil a d[fficult-10-detl.'ct crime that the dejimclam would htNe had ij positiou were he/cl 

r 3. "Special skill" refers to a skill not possessed by members of the general public and usually 
requiring substantial education, training or licensing. Examples would include pilots, lawyers, 
doctors, accountants, chemists, and demolition experts. 

Background: This adjustment applies to p ersons who abuse their positions of trust or their special skills to 
facilitate significantly the commission or concealment of a crime. The enhancemt'IU also applies to 
persons who pro,·ide St[f}ic:ient indicia to the l'iclim 11t01 llll:l' legilimatt!ly hold a position of public or 
pri\'{ltt! tmst ll'hen, injact. !hey do not. Such persons generally are viewed as more culpable. 

Issue for Comment: The Commission invites comment on whether, in reference to the above proposed 
amendment, it should amend §3B1.3 to provide that the adjustment does not apply to an imposter (i....g__ an 
individual who poses as an individual in a position of public or private trust) . 

(F) Instant Offense and Obstruction of Justice 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether the 
term "instant offense", as used in the obstruction ofjustice guideline, §3C1.1, includes obstructions that 
occur in cases closely related to the defendant 's case or only those specifically related to the "offense of 
conviction". Three options are presented Option One (a), the majority view, defines the scope of the 
adjustment broadly to apply to obstructions ofjustice in closely related cases. United States v. Powell, 
113 F. 3d 464 (3d Cir.), cert. denjed 118 S.Ct. 454 (1997); United States v. Walker, 119 F. 3d 403 (6th 
Cir.), cert. denied. _ S. Ct. ___J 1997 WL 739733, (U.S., Dec. 15, 1997); United States v. Acuna, 9 F.3d 
1442 (9th Cir. 1993); United States v. Bernaugh. 969 F.2d 858 (lOth Cir. 1992). Option One (b) is a 
variation of the majority view, which (1) clarifies the temporal element of the obstruction guideline (that 
the obstructive conduct must occur during the investigation, prosecution, or sentencing of the defendant's 
offense of conviction); and (2) instructs that the obstruction must relate to either 1/ze defendant's offense of 
conviction or to a closely related case, such as that of a co-defendant. Option Two, the minority view, 
defines the scope of the adjustment narrowly to apply only to obstructions ofjustice directly connected to 
the offense of conviction. S« United States v. Perdomo, 927 F.2d 111 (2d Cir. 1991); United States v. 

31 F.3d 529 (7th Cir. 1994). 

Option 1 (a): Majority Appellate View 

§3Cl.l. Obstru cting or Impeding the Administration of .Justice 

If the defendant willfully obstructed or impeded, or attempted to obstruct or impede, the 
administration of justice during the investigation, prosecution, or sentencing of the instant 
offense, increase the offense level by 2 levels. 

Commentqry 

Application Notes: 

I . oi !hi, guideli11t' -
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''ins ram offi:nse ,. means tire o.ffense of which the defemlum is com·icted and any statt> or 
fedt?ral r?fiCmse committed by rhe dt!jl!ndant or wwrher p<erson that is closely rela!ed to the 
o.f/"enst! ofcollvic:-tion. 

772. * * * 

%. 3. * * * 

±.:I. The following is a non-exhaustive list of examples of the types of conductio which this 
enhancement applies: 

+.5. 

-5.6. 

fr.7. 

T.f.i. 

&9. 

(a) threatening, intimidating, or otherwise unlcnvfully influencing a co-defendant, 
witness, or juror, directly or indirectly, or al/empling to do so; 

(b) commilting, suborning, or allempting to suborn perjury during the investigation. 
or semencinf,? rlthe defendant's instant offinse (see de.finition in 

A[>plicatinn lj; 

* * * 

* * * 

* * * 

* * * 

* * * 

* * * 

Option l(b): Variation of majority appellate view - (1) clarifies the temporal element of the 
obstruction guideline (that the obstructive conduct must occur during the investigation, prosecution, 
or sentencing of the defendant's offense of conviction); and (2) instructs that the obstruction must 
relate to either the defendant's offense of conviction or to a closely related case, such as that of a co-
defendant. 

§3Cl.l. 

Apvlication Notes: 

Obstructing or Impeding the Administration of Justice 

If the defendant willfully obstructed or impeded, or attempted to obstruct or impede, 
the administration of justice (A) during the course of the investigation, prosecution, 
or sentencing of the instant offense of conviction, and (B) thl! obstructive conduct 
related to the defendant's offense of conviction or a closely related ofl'l!nse, increase 
the offense level by 2 levels. 

Commentary 

/. 171is ctdjuslmt!nt applies i(lhe 's ohstruoiw conducr (AJ oc:·r.:urrr!cl duri11g the 
lhl· 11?\'o.'' f i.I'.O!il• 1. fll'fi \i'CI!tiun. or \C:illt'IICillg d.tf..-ndu-11 '111.'''1111 of Cllll \'1('/ ion. und 
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(8) related to the dt:{i.•ndant 's ojfensc ofc:onviction or a closely rclatl:'d cast:'. such as th£11 of a co-
chfcndant. 

+.2. * * * 
.., ... 

'Z'.J . * * * 
±.:f. * * * 
-=1-: 5. * * * 
5.6. * * * 
fr.7. * * * 
T.8. * * * 
&9. * * * 

Option 2: Minority appellate view - "instant offense" means offense of conviction; also clarifies the temporal 
element. 

§3Cl.l. Obstructing or Impeding the Administration of Justice 

If the defendant willfully obstructed or impeded, or attempted to obstruct or impede, the 
administration of justice during the investigation, prosecution, or sentencing of the instant 
offense of conviction. increase the offense level by 2 levels. 

Commentarv 

Avplication Notes: . 
1. 

r.3. 

-3-:4. 

1'llis ac{iustmenr applies (t'thl:' 's obstructive conduct (A) oCCl/l'l'ed during the course of 
the investigtrtion, prosecution, ur sentencing dt:fi.•ndant 's instant oj}imse ofconriction. and 
({)) r.tlated solely to the dej'c!ndam ·s instant offense <?{conviction. 

* * * 

* * * 
The following is a non-exhaustive list of examples of the types of conduct to which this 
enhancement applies: 

* * * 
This adjustment also applies to any other obstructive conduct in respect to the official 
investigation, prosecution, or sentencing of the instant offense of conviction if TVIrere there is a 
separate count of conviction for such conduct. 

+.5. Some types of conduct ordinarily do not warrant application of this enhancement but may warrant 
a greater semence within the otherwise applicable guideline range. However, if the defendant is 
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5.6. 

677. 

.:r.s. 

8:9. 

convicted of a separate count for such conduct, this enhancement will apply and increase the 
offense Level for the underlying offense (L.c.., the offense with respect to which the obstructive 
conduct occurred). Note 7, below. 

The following is a non-exhaustive list of examples of the types of conduct to which this application 
note applies: 

(a) providing a false name or identification document at arrest, except trlnm![lsuch conduct 
actually resulted in a significant hindrance to the investigation or prosecution of the 
instant offense ofconriction; 

* * * 
* * * 

* * * 

* * * 

* * * 

(G) Failure to Admit Drug Use While on Pretrial Release 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether lying 
to a probation officer about drug use while out on bail warrants the obstruction ofjustice adjustment. 
Compare United States v. Be/letiere, 971 F.2d 961 (3d Cir. 1992); United States v. Thompson. 944 F.2d 
1331 (7th Cir. 1994), c_m. d.e.n.i.J:J!., 502 U.S. 1097 (1992) l£iJ.h. United States v Garcia, 20 F. 3d 670 (6th 
Cir. 1994), cert. denied. 513 U.S. 1159 (1995). The amendment adopts the majority view and excludes 
from application of §3C 1.1 a defendant 's denial of drug use while on pre-trial release. 

§3Cl.l. Obstr ucting or Impeding the Adm inistr ation of .Justice 

If the defendant willfully obstructed or impeded, or attempted to obstruct or impede, the 
administration of justice during the investigation, prosecution, or sentencing of the instant 
offense, increase the offense level by 2 levels. 

Commentary 

APplication Notes: 

* * • 

4. Some types of conduct ordinarily do not warrant application of this enhancemenra((iusrment but 
may warrant a greater sentence within the otherwise applicable guideline range or affect rhu 
determination ofll'hether oilier guid<!line a(!iustmenrs opply (e.g .. §3£1 .1 (Acct>ptonce of 

However, if the defendant is convicted of a separate count for such conduct, this 
enhallcemcldadtustllll'111 will apply and increase the offense level for the underlying offense (j. e., 
the offense with respect to which the obstructive conduct occurred). Note 7, 
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below. 

The following is a non-exhaustive list of examples of the types of conduct to which this application 
note applies: 

(a) providing a false name or identification document at arrest, except where such conduct 
actually resulted in a significant hindrance to the investigation or prosecution of the 
instant offense; 

{b) making false statements. not under oath, to law enforcement officers, unless Application 
Note 3(g) above applies; 

(c) providing incomplete or misleading information, not amounting to a material falsehood. in 
respect to a presentence investigation; 

(d) avoiding or fleeing/rom arrest (s.gg, however, §3CJ.2 (Reckless Endangerment During 
Flight)). 

(e) ZFing lOa prohotiou or pretrial services c?Jficer a how dlfendant ·s drug use while 011 pre-
trial release, although such conduct may be a jizctor in d.:t.:rmining 1rhether to redl/ce the 
dctfendan!·s sentence undt?r §3EI.1 (Acceptauce o{Rt!sponsibility). 

* * * 
(H) Meaning of "Incarceration" for Computing Criminal History 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether 
confinement in a community treatment center or halfway house following revocation of parole, probation, 
or supervised release qualifies as "incarceration" in determining the defendant's subsequent criminal 
history score. Two options are presented Option One (the Sixth Circuit view) includes confinement in a 
community treatment center, halfway house, or home detention following revocation of parole, probation, 
or supervised release in the definition of incarceration in determining the defendant's subsequent criminal 
history score. Sgg_ United States v Rasco, 963 F.2d /32 (6th Cir.), cert denied 506 US. 883 (1992). 
Option Two (the Ninth Circuit view) excludes confinement in a community treatment center, halfway house, 
or home detention following revocation of parole, probation, or supervised release from the definition of 
incarceration in determining the defendant's subsequent criminal history score. SM. United States v. 
Latimer, 991 F.2d 1509 (9th Cir. 1992). 

Option 1: 

§4A1.2. Definitions and Instructions for Computing Criminal History 

* * * 
Commentary 

Application Notes: 

* * * 

8. Annlicable Time Period. Sections 4A l .2(d)(2) and (e) establishl!"S the time period within which 
prior sentences are counted. As used in §4A1.2(d)(2) and (e), the term "commencement of the 
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ins/an/ offense" includes the 1!/.l'cmse and any relevant conduct. See within the scope 
§1 Bl.3 (Ret'e vwll Conduct}. If !he court finds that a sentence imposed outside !his time period is 
evidence of similar, or serious dissimilar, criminal conduct, the co uri may consider !his 
information in determining whether an upward departure is warranted under §4Al.3 (Adequacy of 
Criminal Hislory Ca1egory). 

Consistent with sul>seclion (kJ and Aflplication N(J/e I I of this guiclelinl!. a !l!rm ql 
imprisonment imposed upon revocation oferobntion. parole, or supervised release is considered 
part of the original st:!ntence even iftht! tt?rrn (!fimprisomnenl imposed upon 
rt>vvcationwas served in home dt>tention, a community trl!ulmem centl!r, ur a halfway house. For 
exwnple . ./(Jr eurposes (!ldetemzining the applicable time p<!riod under §4A 1.1{1! )(! ). a prior 
sentence of imprisunmt!llt that is not wi!l1in the 15-year time period 1/l'VI!rtheless will b<! countablt! 
((the defendant (A) was placed 011 probation. parole, or SttJNrvised rt:!ll!asefor thc1t ojfl!nse and (IJ) 
was semencl!d to" lam of impri:;omnemfor revocation of thl! probation, parole, or supervist>d 
release within 15 yeurs defendant's COJillltl!ncemefll of the instant (!/lf.mse. 

Option 2: 

§4A1 .2. Defi nitions and Instructions for Computing Criminal History 

* * * 
(e) Applicable Time Period 

Avplication Notes: 

(1) Any prior sentence of imprisonment exceeding one year and one 
month that was imposed within fi fteen years of the defendant's 
commencement of the instant offense is counted. Also count any 
prior sentence of imprisonment exceeding one year and one month, 
whenever imposed, that resulted in the defendant being incarcerated 
during any part of such fifteen-year period. 

* * * 
Commentary 

* * * 

8. Avvlicable Time Period. SectionSections 4Al.2{d)(2) and (e) establishr!s the time period 
wiihin which prior sentences are counted. As used in §4Al.2(d)(2) and (e), the term 
"commencement of the instant offense" includes any relevanl conduct. S££. §1 BJ.3 
(Relevant Conduct). If the court finds that a sentence imposed outside this time period is 
evidence of similar, or serious dissimilar, criminal conduct, the court may consider this 
information in determining whether an upward departure is warranted under §4Al.3 
(Adequacy of Criminal History Category). 

For pwposes ofsubsecrion (d){ 2), home dC'temion and t'OI!finement in u ha!jiral' house or 
community treatment center, when imposed llf)(Jil revocation ofprobation. porule, or 
supervised release. are not lFithin th<! meaning of "semence to COI!/illt'/171!111." 
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COJI/1/IIIIIity treatment cemer. when imposc!d upon revocation or prohation, /)CJrole. or 
supt'rFised rl?l<:crse, are not with the m.tcming of '·sentence ofimprisonml!llf . . , 

(I) Diminished Capacity 

Synopsis of Proposed Amendment: This amendment addresses the circuit conflict regarding whether a 
diminished capacity departure is precluded if the defendant committed a "crime of violence" as that term is 
defined in the career offender guideline. Four options are presented. Option One (the majority view) 
defines the scope of the departure narrowly to exclude all offenses that would be crimes of violence under 
the career offender guideline. &.f. United States v, Poff. 926 F.2d 588 (7th Cir.)(en bane), cert. denied. 
502 U.S. 827 (1991); United States v. Maddelena, 893 F.2d 815 (6th Cir. 1989), cert. denied, 502 U.S. 882 
(1991); United States v. Mqvotle. 76 F.Jd 887 (8th Cir. 1996); Uni.ledStates v. Borrqyo, 898 F.2d 91 (9tlz 
Cir. 1989); United Stqtes v, Rosen. 896 F.2d 789 (3d Cir. 1990); United States v. Dailey, 24 F.3d 1323 
(11th Cir. 1994). Option Two (the minority view) defines the scope of the departure broadly to allow 
consideration of the facts and circumstances surrounding the commission ofthe crime in determining 
whether a defendant is dangerous. SM. United States v. Chatman. 986 F.2d 1446 (D.C. Cir. 1993); United 
States v Weddle. 30 F.Jd 532 (4th Cir. 1994). Option Three (a variation of the minority view) defines the 
scope of the departure to exclude cases that involve actual violence or a serious threat of violence. Option 
Four defines the scope of the departure broadly by removing the "nonviolenl offense" limitation. 

Option l: Majority appellate view: 

§SK2.13 Diminished Capacity (Policy Statement) 

If the defendant committed a uon-oioleut offeuse an offense other than a crime of violence 
while suffering from significantly reduced mental capacity not resulting from voluntary use 
of drugs or other intoxicants, a -lower sentence below the applicable guideline range may be 
warranted to reflect the extent to which reduced mental capacity contributed to the 
commission of the offense, provided that the defendant's criminal history does not indicate a 
need for incarceration to protect the public. 

Commentm').' 

Apolicolion Note: 

1. "Crime ofviolence" is de.flned ill §-/B/.2 (Definitions of Terms [/<;eel in Section .JB/.1). 

Option 2: Minority appellate view - district court should consider totality of circumstances to determine 
whether the offense was non-violent: 

§SK2.13 Diminished Capacity (Policy Statement) 

If the defendant committed a non-violent offense while suffering from significantly reduced 
mental capacity not resulting from voluntary use of drugs or other intoxicants, a tower 
sentence below the applicable guideline range may be warranted. to the extent to 
vvhiclt tedoced mental eapaeity eonttiboted to the cmmnission of the offense, ptooided that 
the defendant's ctiminal history does not indicate a uccd to ptotect the public. In detcm1ining 
whether nn ollenst: is non-violent, the;: court should consider the totality of the fac ts and 
circumstnnccs of the 0ftcnsc. If' the mtd circumstance:; of' the oiTcn::.c or the defendant's 
crimirw l hi :-- tory indicate the defendant is dangerous such tilal there is a nt:cd f()r 
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incarceration to proti!Ct thl! public. a departure under this policy statement is not warranted. 
If a departure is warranted, the should reflect the extent to which reduced mental 
capacity contributed to the commission of the offense. 

Option 3: "Compromise" version with McBroom volitional element: 

§5K2.13. Diminished Capacity (Policy Statement) 

If the defendant connn itted a non* v ioleut offense "'hile suffi::liug ft om significantly 1 educed 
liJCittal capacity not tesultiug fJ om voluutary use ofdr ugs 01 othet iutoxieauts, a lo ''4er 
seuteuce may be wauauted to tefkct the exteut to 1vhich reduced mental capacity coutiibuted 
to the commission of the offwsc, ptovided that the defwdzlllt's c1 imina! history does not 
iudieate a ueed fo1 iuczucetatiou to p1otcet the public. 

A sentence below the applicable guideline range may be warranted ifthe defendant 
committed the oiTense wh ile suffering from a significantly reduced mental capacity. 
However, the court may 1Wt depart below the applicable guideline range if (I) the 
significantly reduced mental capacity was caused by the voluntary use of drugs or other 
intoxicantS: {2) the facts and circumstances of the defendant's offense indicate a need to 
protect the public because the offense! involved actual violence or a serious threat of 

or (3) the defendant's criminal history a need to incarcc111te the defendant 
to protect the public. If a is warranted, the extent or the departure should rcnect 
the extent to which the reduced mental capacity contributed to the commission of the offense. 

Commentarv 

Apnlicution Note: 

1. For purposes (l t!lis polk)' statement-

recluted me!11ctl t' apacily ' ' means the cleJendant is una hi<! to (A) understand the 
wrongfulnt:ss of 1he behc?vior comprising the o.{l"ense or 10 t!Xercise the power or (B) 
control hehavior that the defendant knows is wrong/it!. 

Option 4: Eliminate "non-violent offense" element. 

§5K2.13. Diminished Capacity (Policy Statement) 

If the defendant committed a iiOIHiolwtihe offense while suffering from significantly 
reduced mental capacity not resulting from voluntary use of drugs or other intoxicants, a 
tower sentence below the applicable guideline range may be warranted to reflect the extent to 
which reduced mental capacity contributed to the commission of the offense, p1ovided that 
the defendant's erimitatl does not unless tl1c nature and circumstances of tile offense 
or tht! defendant's criminal history indicate a need for incarceration to protect the public. 

7(A). Issue for Comment: The Commission invites comment on whether Policy Statement 5K2.0 (Grounds 
for Departure) should be amended to incorporate the analysis and holding of the United States Supreme 
Court decision in Koon v. United States. 116 S.Ct. 2035 (1996). If so, how should the policy statement be 
amended to accomplish this objective? 
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Homicide 
Chapter Two, Part A 

8. Issue for Comment (Homicide): In 1997, the Commission undertook an in-depth examination of the 
manslaughter guidelines, §2A1.3 (Voluntary Manslaughter), and §2A1.4 (Involuntary Manslaughter), and 
the statut01y penalties for these offenses, to determine whether the guideline and/or statutory penalties 
need to be adjusted. The Commission formed a staff worlcing group to analyze data on manslaughter cases 
sentenced under the guidelines, to review how states have sentenced manslaughter cases, and to assess the 
appropriate relationship (particularly with respect to offense levels) of the manslaughter guidelines to the 
other homicide guidelines; i..g_,_, those for first and second degree murder, §§2A1.1 and 2A1.2. The 
Commission also held a public hearing on November 12, 1997, to address the issue of appropriate 
sentences for manslaughter offenses. As a consequence of that hearing and the preliminary analyses of the 
Working Group, the Commission has expanded the investigation to include the sentencing guidelines 
applicable to other forms of homicide. 

In connection with its further review and possible amendment of the homicide guidelines, the Commission 
requests comment on the following issues: 

(A) Second Degree Murder (§2A1.2): 

(1) Are the guideline penalties for this offense appropriate relative to those for voluntary manslaughter, 
assault, and other violent offenses? Specifically, should the base offense level under §2A1.2 be increased 
from level 33 and, if so, by what amount? 

(2) Should §2A1.2 be amended to add specific offense characteristics for any aggravating or mitigating 
factors and, if so, what factors? Alternatively, should an application note encouraging departure be added 
for any such factors? 

(B) Voluntary Manslaughter (§2A1.3): 

(1) Are the guideline penalties for this offense appropriate relative to those for second degree murder, 
aggravated assault, assault with intent to kill, and other violent offenses? Specifically, should the base 
offense level under §2A1.3 be increased and, if so, by what amount? For example, one option would be to 
increase the base offense level from level 25 {i.&..., a guideline range of 57-71 months for a defendant in 
criminal history category I with no adjustments) to level 28 (LJL., a guideline range of78-97 months for 
such a defendant). 

(2) Should a specific offense characteristic, or an application note encouraging an upward departure, be 
added to account for prior violent conduct, such as a pattern of domestic abuse? 

(3) Should an application note be added requiring a minimum period of supervised release and a condition 
of participation in a substance abuse program in a case in which alcohol or drug abuse was involved in the 
offense? 

(C) Involuntary Manslaughter (§2A1.4): 

(1) The Commission's examination of sentencing data indicate that the heartland of involuntary 
manslaughter is alcohol-related vehicular homicide. Currently under the guideline, a base offense level of 
level l.J (L!L.. 15-21 months f or a defendant in criminallzist01y categ01y I with no adjustments) applies to 
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such reckless conduct. The Commission invites comment on whether the guideline penalties for this and 
other fonns of involuntary manslaughter are appropriate relative to those for other offenses. Specifically, 
should the base offense level applicable to reckless conduct or, alternatively, vehicular homicides, be 
increased and, if so, by what amount? For example, one option would be to increase the base offense level 
for reckless conduct to leve/17 (i.L 24-30 months for a defendant in criminal history category I with no 
adjustments). 

(2) Should specific offense characteristics be added for (i) prior offenses for driving under the influence of 
a/coho/that are not counted in criminal history; (ii) driving without a license (in a jurisdiction where a 
license is required), or driving with a revoked or suspended license; (iii) multiple deaths; (iv) causing a 
substantial risk of harm to innocent "bystanders"; or (v) "road rage" that proximately resulted in the 
vehicular homicide? Alternatively, should an application note be added encouraging upward departure 
for any of these factors? 

(3) Should an application note be added requiring a minimum period of supervised release and a condition 
of participation in a substance abuse program in a case in which alcohol or drug abuse was involved in the 
offense? 

(4} In addition to, or in lieu of, proposed amendments to the Involuntary Manslaughter guideline, the 
Commission invites comment on alternative approaches that, arguably, may be more effective in preventing 
vehicular homicide offenses. For example, should steps be taken to punish more severely and/or uniformly 
the underlying conduct of driving under the influence of alcohol or drugs (DUI)? What actions might the 
Commission take that would most effectively address these contributing problems? 

(D) Closely Related Guidelines: 

If the Commission amends any of the guidelines referenced above in the manner indicated, should it also 
amend other homicide or closely related §2Al.5 (Conspiracy or Solicitation to Commit 
Murder), §2A2.1 (Assault With Intent to Commit Murder; Attempted Murder)) in order to maintain 
proportionality among penalties for the offenses covered by these guidelines? If so, how should such 
guidelines be amended? 

Legislative Amendments 

Electronic Copyright Infringement 

9. Issue for Comment: The No Electronic Theft Act, Pub. L. 105-147, was recently enacted to provide a 
statut01y basis to prosecute and punish persons who, without authorization and without realizing financial 
gain or commercial advantage, electronically access copyrighted materials or encourage others to do so. 
The Act includes a directive to the Commission to (A) ensure that the applicable guideline range for a 
crime committed against intellectual property (including offenses set forth at section 506(a) of title I 7, 
United States Code, and sections 2319, 2319A, and 2320 of title 18, United States Code) is sufficiently 
stringent to deter such a crime; and (B) ensure that the guidelines provide for consideration of the retail 
value and quantity of the items with respect to which the crime against intellectual property was 
committed. 

Each of the statutes mentioned in the congressional directive currently are referenced to §2B5.3 (Criminal 
Infringement of Copyright or Trademark). That guideline provides for incrementally greater punishment 
when the retail value of the infringing items exceeded 52.000. However. when copyrighted materials are 
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infringed upon by electronic means, there is no "infi·inging item", as would be the case with counterfeited 
goods. Therefore, the Commission must determine how to value the infringed upon items in order to 
implement the congressional directive to take into account the retail value and quantity of the items with 
respect to which the offense was committed. The Commission invites comment on how §2B5.3 (Criminal 
Infi'ingement of Copyright or Trademark) should be amended to best effectuate the congressional 
directives. 

An approach suggested by the Department of Justice is set forth below. The Commission invites 
comment on this and alternative proposals. 

Department of Justice Proposed Amendments to §285.3: 

§285.3. Criminal Infringement of Copyright or Trademark 

(a) Base Offense Level: [6] 

(b) Specific Offense Characteristic 

(1) If the 1etail valtte of the iuftinging itemsloss to the copyright or trademark 
exceeded $2,000, increase by the corresponding number of levels from the 
table in §2F l.l (Fraud and Deceit). 

Commentary 

Statutory Provisions: 17 U.S.C. § 506(a); 18 U.S.C. §§ 2318-2320, 2511. For additional statut01y 
provision(s}, s.«Appendix A (Statutory Index). 

Apnlication Notes: 

1. "Infi inging itcmJ" me am the items that violate the copfi ight 01 11 ademm k la >VJ (not the 1'-eg itimate 
itemJ that w c infi ingcd upon).A court may calculate the "los:; to the copyright or tradr:mork 
owner" in any reasonable mwmer. in "loss to the copyright or trademark owner," the 
court may ccmsider lost projits. the value il!/i-inged upon items, the value of the inji·ingi11g 
items. the il!i lll}' to the cop !'right or trademark Oli'JII?r 's reputation, cmd Oilier assodared harms. 

2. ln somr! cases. the co/culable loss ro the victim understares the Inti! harm caused hv the otrense. 
For example, a defendant may post copyrighted mull'riallo WI electronic bulletin hoard similar 
online faciliz)'. making it easy for others tu illegally ontain and f urther disrrihutc the material. In 
such an instance, it may not be possible to de/ermine or even estimate how many copies were 
downloaded. or how much dmnage the defendant ·s conduct lt!Limate(v caused. In such casl!s, an 
upward departure may be 1rarranred. See Chapter Part K 

Background: This guideline treats copyright and trademark violations much like fraud. Note that the 
enhancement is based on the value ofthe infi inging itenlJloss ro the copyright or tradi!IIJark o11·na, which 
will generally exceed the fM3-or gain due to the offense. 

The Electronic Communications Act of 1986 prohibits the interception of satellite transmission for 
purposes of direct or indirect commercial advantage or private financial gain. Such violations are similar 
to copyright offenses and are therefore covered by this guideli11e. 
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Offenses Against Property of National Cemetery 

10. Synopsis of Proposed Amendment: This amendment implements the directive to the Commission in 
the Veteran's Cemetery Protection Act of I 997. That Act directs the Commission to provide a sentence 
enhancement of not less than two levels for any offense against the property of a national cemetery. 

Proposed Amendment: 

§2Bl.l Larceny. Embezzlement, and Other Forms ofTheft: Receiving. Transporting. 
Transferring. Transmitting. or Possessing Stolen Property 

* * * 
(b) Specific Offense Characteristics 

* * * 
(8) If the otfense involved theft of property Ji·om a nation<ll cemetery. incre<lse 

by [2] levels. 

* * * 
Commentary 

Avvlication Notes: 
' 

1. * * * 
"Foreign instrumentality" and "foreign agent" are defined in 18 US. C.§ 1839(1) and (2), 
respectively. 

''Nmional eemete1:v'· meuns. a (A) estahlished undl?r section 2-100 38. United 
Statt'S Code. or (nJ under the jurisdiction of the Sl!cretary of the Army, the SecretwJ! of the 
rhe Secrelm)· <?(!lie Air Force, or rhc Secr<'lwy Interior. 

* * * 
Background: 

* * * 
Subsection (b)(6)(B) implements the instruction to the Commission in Section 2507 of Public Law 

101-647. 

Subsection tb)t8J implements the instruction to the Commission in Section 2 o.f Public:· Law }(J5-
101. 

§2Bt.3 Property Damage or Destruction 
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(a) Base Offense Level: 4 

(b) Specific Offense Characteristics 

(I) If the loss exceeded $100, increase by the corresponding number of levels 
from the table in §2B 1.1. 

(3) 

* * * 
If property of a national cemcrery was or destroyed. increase by 
121 kvds. 

* * * 
Commentary 

* * * 
Avplication Notes: 

I. * * * 

"National means a cemeleFy (A} established under section 2-/00 of Iitle 38, United 
Stares Code:. or (B) under the jurisdiction (!(llzt? Secretwy <!(/he Army. tht:! Secretmy c?(/he Navy. 
the St•creiOIT of/he Air Force. or !he of the interior. 

* * * 
Background: Subst'Ctiou (hJ(3) implemems Ihe ins/ruction to the Commission in Section 2 of 
Pub. L. 105-101. 

132. 

§2K1.4 

Subsection 9(d) implements Jhe ins/ruction to the Commission in section 805(c) of Public Law 104-

Arson: Property by Use of Explosives 

(a) Base Offense Level (Apply the Greatest): 

* * * 
(2) 20, if the offense (A) created a substantial risk of death or serious bodily 

injury to any person other than a participant if the offense; (B) involved the 
destruction or attempted destruction of a structure other than a dwelling; or 
(C) endangered a dwelling, or a structure other than a dwelling; 

* * * 
( 4) 2 plus the offense level from §2B 1.3 (Property Damage or Destruction). 

(b) Specific Offense Characteristics 

Ill 



A[2Plication Notes: 

* * * 
(2) If the base level is not detcnn incd under (a)( 4). and the 

occurred on a national cemetery. increase by [2] levels. 

* * * 
Commentary 

* * * 

* * * 
:./ . "National cemetery'' means <1 (A) established under section 2HJO <?/title 38. United 

Stat f!s Code, or (B) uncia the jurisdiction of the SecretaJ}' of the Army, the Secretary of the Navy, 
the Secretmy <)(the Air Fora, or the Sccrctwy c.?( the /merior. 

Rack'lrmmd: Subsection (bj(2J implements the directive to the Cnmmission in Seetion 2. Pub. L. 105-
10 I . 

Issue for Comment: The Commission invites comment on whether, in addition to the increases provided in 
the proposed amendments to guidelines §§2BI.l, 2Bl.3, and 2Kl.4, 1hese guidelines also should be 
amended to provide a minimum or "floor" offense level for a crime that involves theft, vandalism, or 
destruction of property of a national cemetery. 

Expansion of Prohibited Person in Firearm Guideline 

11. Synopsis of Proposed Amendment: This is a two-pari amendment. First, this amendment addresses 
section 658 of the Treasury, Pos1al Service, and General Governmenl Appropriations Act, 1997 (contained 
in the Omnibus Consolidated Appropriations Act for Fiscal Year 1997). Section 658 amended 18 US. C.§ 
922(d) to prohibit the sale of a firearm or ammunition to a person who has been convicted in any court of 
a misdemeanor crime of domestic violence. It also amended 18 US. C. § 922 (g) to prohibit a person who 
has been convicted in any courl of a misdemeanor crime of domestic violence from transporting or 
receiving a firearm or ammunition. Section 922(s)(3)(B)(i), which lists what a person not licensed under 
18 US. C.§ 923 must include in a statement to the handgun importer, manufacturer, or dealer, is amended 
to require certification that the person to whom the gun is transferred was not convic1ed in any court of a 
misdemeanor crime of domestic violence. Section 658 also amended 18 US.C. § 921(a) to define 
"misdemeanor crime of domestic violence". 

Violations of 18 US. C.§ 922(d) and (g) are covered by the firearms guideline, §2K2.1. The new 
provisions at§ 922(d) (sale of a firearm 10 a "prohibited person") and§ 922(g) (transporting, possession, 
and receipt of a firearm by a ''prohibited person") affect Application Note 6 of §2K2.1, which defines 
"prohibited person". The proposed amendment amends Application Note 6 to include a person convicted 
of a misdemeanor crime of domestic violence within the scope of"prohibited person". It also defines 
"misdemeanor crime of domestic violence" by reference to the new statutory definition of that term. 

Second, this amendment increases the base offense level for a defendant who knowingly sells to a 
prohibited person. This proposal is presented in response to a proposed directive contained in juvenile 
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justice legislation approved by the Senate Judiciary Committee early in 1997. That legislation is likely to 
be considered by the Senate early in 1998. The House of Representatives passed two juvenile justice bills 
in 1997; however, no House passed bill includes this specific proposal. which originated with the 
Department of Justice. The legislative provision would require the Commission to increase the base 
offense /eve/for offenses subject to the firearms guideline, §2K2.1, to assure that a person who transferred 
a firearm and who knew that the transferee was a prohibited person is subject to the same base offense 
level as the transferee. 

This proposal amends the two alternative base offense levels that pertain to prohibited persons in the 
firearms guideline to carry out the legislative provision described above. The pertinent base offense level 
structure under the current firearms guideline is as follows: 

(1) A base offense level of 14 applies if the defendant is a prohibited person. 
(2) A base offense level of 12 applies to a defendant who transferred a firearm to a prohibited 

person (and to a variety of other firearms offenses). 
(3) A base offense level of 20 applies if the defendant is a prohibited person and the offense 

involved certain modified shotguns, other unusual weapons, or semiautomatic assault weapons. 
(4) A base offense level of 18 applies to a defendant who transferred such a weapon to a prohibited 

person. 

The proposed amendment makes level 14 (instead of /eve/12) applicable to a defendant who knowingly 
transfers a firearm to a prohibited person and makes level 20 (instead of level 18) applicable to a 
defendant who transfers a weapon described in paragraph (3) above to a prohibited person. 

Note that the pending legislative directive would require the specified offense level increases only in those 
cases in which the defendant transferor knew that the tranferee was a prohibited person. The draft 
amendment presented below also raises the policy option, shown in brackets, of whether the same, 
heightened offense levels should apply if the transferor lacked actual knowledge but did have "reasonable 
cause to believe" that the transferee was a prohibited person. The latter. less demanding mental state 
suffices for conviction under the relevant statute (1 8 U.S. C. 922(d)). 

(A) Proposed Amendment: 

§2K2.1. Unlawfu l Receipt. Possession. or T ransportation of Firearms or Ammunition; 
Prohibited Tr:msactions Involving Firea rms or Ammunition 

* * * 
CommentG!Y 

* * * 
Application Notes: 

* * * 
6. "Prohibited person," as used in subsections (a)(4)(B) and (a)(6), means anyone who: (i) is under 

indictment for, or has been convicted of, a "crime punishable by imprisonment for more than one 
year," as defined by 18 U.S. C. § 921 (a)(20); (ii) is a fugitive from justice; (iii) is an unlawful user 
of, or is addicted to, any controlled substance; (iv) has been adjudicated as a mental defective or 
involuntarily commiued to a mental institution; (v) being an alien, is illegally or unlawfully in the 
United States; or (vi) is subject to a court order that restrains such person from harassing, 
stalking, or threatening an intimate partner of such person or child of such intimate partner or 
person, or engaging in other conduct that would place an imimate partner in reasonable fear of 
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bodily injury to the partner or child as defined in 18 U.S.C. § 922(d)(8); or rvii) /ius heen 
com'icted in any court of a misdemeanor crime ofdome:itic violence as dt!jln f.'d in 11< U.S. C. § 
92/ (a}(JJ). 

(B) Proposed Amendment: 

§2K2.1. Unlawful Receipt. Possession. or Transportation of Firearms or Ammunition; 
Prohibited Transactions Involving Firearms or Ammunition 

(a) Base Offense Level (Apply the Greatest): . . ... 
(4) 20, if the defClldllllt --

(A) lhe defendant had one prior felony conviction of either a crime of 
violence or a controlled substance offense; or 

(B) is a pr ohibited per sou, aud the offense involved a firearm described 
in 26 U.S.C. § 5845(a) or 18 U.S.C. § 92l(a)(30): and the 

(i) is n prohibited person: or ( ii) trunsfcrrcd the firearm 10 
a prohibi ted person and knew [or had reasonable cause to beliewl 
that the transferee was a prohibited person; or 

(5) 18, if the offense involved a firearm described in 26 U.S.C. § 5845(a) or 
18 U.S.C. § 92l(a)(30); or 

(6) 14, if the defendant (A) is a prohibited person: or (B) transferred the firearm 
to a prohibited person and knew [or haJ reasonable cause to believe] that the 
transferee was a prohibited person; or 

• * * 

Conditions of Probation and Supervised Release 

12. Synopsis of Proposed Amendment: This is a three-part amendment that corrects a number of 
omissions arising out of the 1996-97 reworking of the guidelines related to conditions of probation. 
§5BI.3, and supervised release, §5D1.3. 

First, the amendment adds to §5B1.3 a condition of probation regarding deportation, in response to §374 
of the Illegal Immigration Ref orm and Immigrant Responsibility Act of 1996. That section amended 18 
U.S. C.§ 3563(b) to add a new discretionary condition of probation, reflected in the amendment below, 
with respect to deportation. 

Second, this amendment deletes the reference in the supervised release guideline to ''just punishment" as a 
reason for the imposition of curfew as a condition of supervised release. The need to provide ''just 
punishment" is not included in 18 U.S. C.§ 3583(c) as a factor to be considered in imposing a term of 
supervised release. 

Third, this amendment amends the guidelines pertaining to conditions of probation and supervised release 
to indicate that discretioncuy (as opposed to mandatory) conditions are policy statements of the 
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Commission, not binding guidelines. 

(A) Proposed Amendment: 

§SB1.3. 

§501.3. 

Conditions of Probation 

* * * 

(d) The following "special" conditions of probation are recommended in the 
circumstances described and, in addition, may otherwise be appropriate in particular 
cases: 

* * * 

(6) 

A condition ordering deportation by a United States district court or a 
United States magistrate! judge if (A) the defendant and the United States 
entered into a of deportation pursuant to section 23S(d)t5) of the 
Immigration and Nationality Act: or (13) in the absence of a stipulation of 
dt!portation, it: after notice! and hearing pursuant to such section. the 
Attorney General demonstrates by ckur and convincing cvidcnce that the 
alien is deportable. 

* * * 

Conditions of Sypervised Release 

* "' * 
(d) The following "special" conditions of supervised release are recommended in the 

circumstances described and, in addition, may otherwise be appropriate in particular 
cases: 

"' * * 
t6) Deportation 

A condition ordering <.kportation by a United States district court or a 
United States magistrate judge if (A) the and the United States 
entered into a stipulation of deportation pursuant to section 23S(d)(S) of the 
Immigration and Nationality Ad: or (8) in the absence or a stipulation or 
deportation, it: alter notice and hearing pursuant to such section, the 
Attorney General demonstrates by dear and convincing: evidence that the 
alien is deportable. 

(B) Proposed Amendment: 

§SD1.3. Conditions of Supervised Release 

* * * 

(e) Additional Conditions 
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The following "special conditions" may be appropriate on a case-by-case basis: 

* * * 
(5) Curfew 

A condition imposing a curfew may be imposed if the court concludes that 
restricting the defendant to his place of residence during evening and 
nighttime hours is necessary to p1ovidejnst pnnishment fm the offense, to 
protect the public from crimes that the defendant might commit during those 
hours, or to assist in the rehabilitation of the defendant. Electronic 
monitoring may be used as a means of surveillance to ensure compliance 
with a curfew order. 

(C) Proposed Amendment: 

§SB1.3. 

§501.3. 

Conditions of Probation 

* * * 
(c) (Policy Statement) The following "standard" conditions are recommended for 

probation. Several of the conditions are expansions of the conditions required by 
statute: 

* * * 
(d) (Pt)licy The following "special" conditions of probation are recommended 

in the circumstances described and, in addition, may otherwise be appropriate in 
particular cases: 

* * * 
(e) Additional Conditions (Policy Statement) 

The following "special conditions" may be appropriate on a case-by-case basis: 

* * * 

Conditions of Supervised Release 

* * * 
(c) (Policy Statemenr) The following "standard" conditions are recommended for 

supervised release. Several of the conditions are expansions of the conditions 
required by statute: 

* * * 
(d) (Pol icy The following "special" conditions of supervised release are 

recommended in the circumstances described and, in addition, may otherwise be 
appropriate in particular cases: 
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* * * 
(e) Additional Conditions (Policy Statement) 

The following "special conditions" may be appropriate on a case-by-case basis: 

* * * 
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Honorable Richard P. Conaboy 
Chairman 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Judge Conaboy: 

•• -.- r 

U. S. Department of Justice 

Criminal Division 

· lliuhingtcm, D.C. 20.5]0 

April 3, 1998 

The following comments represent the views of the Department of Justice on 
proposed amendments to the sentencing guidelines included in the materials distributed for 
the April meeting of the Commission. As you know, representatives of the Department 
testified at three hearings held earlier in this cycle on fraud, theft, and tax loss tables and the 
definition of "loss"; telemarketing fraud; and homicide. We appreciated the opportunity to 
express the Department's views on the important matters considered by the Commission at 
these hearings. Tite following comments concern additional amendments published by the 
Commission and address circuit conflicts, prohibited persons for purposes of the firearms 
laws, and departures from the sentencing guidelines. 

CffiCUIT C0!'11FLICTS 

We urge the Commission to address circuit conflicts. Of greatest concern to the 
Department are the conflicts concerning violation of a judicial order or process, aberrant 
behavior, obstruction of justice, and diminished capacity. 

Violation of Judicial Order or Process 

lssue 1 of the circuit cont1icts in the April meeting materials concerns violation of a 
judicial order or process. In particular, it considers whether filing a fraudulent form with a 
baalauprcy or probate court violates a judicial order or process for purposes of the two-level 
enhancement in the fraud guideline, §2Fl.l(b)(3)(B). The Commission published two 
options for comment, each of which includes two further sub-options -- an enhancement and 
a departure provision. 

Most importantly, we do not support the departure sub-option to either option. The 
departure approach would entirely eliminate Ute current enhancement for violation of a 
judicial or administrative order, injunction, decree, or process and would go well beyond 
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addressing the circuit conflict addressing the filing of fraudulent forms with bankruptcy and 
probate courts. The current enhancement covers many other types of proceedings, including 
administrative proceedings and court orders prohibiting a variety of conduct, such as 
misrepresentation in connection with the sale of products. The deletion of this enhancement 
in favor of a departure provision send a signal that an offense that involves the 
violation of an administrative or court order or process is less serious than it was previously 
thought to be. To relegate this important factor to a departure consideration would also 
bring about unwarranted disparity. 

We favor Option l(a), which adopts the majority view that violation of a special 
judicial process, such as a bankruptcy or probate proceeding, should result in application of 
the two-level enhancement in the fraud guideline. Fraud in connection with bankruptcy and 
probate proceedings, as well as other special judicial processes and orders, reveals a 
disrespect for the law beyond that which occurs in connection with ordinary frauds. Such 
fraud undermines the process and calls into question the validity of official determinations. 
It is clearly deserving of a guideline enhancement. 

We note that some modification of the commentary language may be necessary in the 
proposed addition to Application Note 3 to prevent the creation of a negative implication with 
respect to judicial orders in probate and bankruptcy proceedings. 

Aberrant Behavior 

Issue 4 of the circuit conflicts included in the April meeting materials addresses 
aberrant behavior. The current Chapter One language sets forth a basis for departure by 
stating that the Commission has not dealt with "the single acts of aberrant behavior that still 
may justify probation at higher offense levels through departures." Both the published 
proposal and the revised version in the April meeting materials would delete the statement 
currently in Chapter One and add a new policy statement in Chapter Five defining the scope 
of an aberrant-behavior departure narrowly. 

We urge the Commission to address this area in order to clarify that an aberrant-
behavior departure basis should have narrow scope. The two proposals under consideration 
recognize the appropriateness of departure for a small class of offenders whose criminal 
conduct is truly an aberration -- i.e., those who have engaged in a single act of aberrant 
behavior, rather than a pattern of illegal conduct. If the Commission is silent on the issue of 
aberrant behavior, some courts will continue to thwart the guidelines by granting departures 
despite multiple, illegal acts by defendants for whom crime has become a pattern. 

While both the published proposal and the revised version included in the April 
meeting materials are an improvement over the current provision, we believe that either 
version would benefit from several minor modifications. Our suggested modifications will 
focus mainly on the revised proposal. 
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The revised proposal presents a variation of the published proposal, which would 
provide that a .. single act of aberrant behavior" may warrant a downward departure and 
would define the q\loted term to mean "a spontaneous and thoughtless act." The revised 
proposal adds the word "seemingly" before "thoughtless." We believe that this addition is 
confusing. It would be better to characterize those acts that may warrant departure on 
aberrant-behavior grounds as reflecting little or no thought. The new version also specifies 
that the act cannot be the result of planning or deliberation, which we believe helps clarjfy 
the scope of the proposed policy statement. 

Another change in the recent proposal is that it removes the published reference to 
first-time offenders. The published proposal makes clear that the deftnition of aberrant 
behavior does not include multiple planned criminal acts, "even if the defendant is a first-
time offender.·· Consideration of first-time offender status should be relevant to the 
availability of the aberrant-behavior departure, and we urge the Commission to include a 
somewhat expanded treatment of it. Specifically, the policy statement should indicate that 
criminal conduct that is truly aberrational is not consistent with a criminal past, even a minor 
one. 

Our suggested revisions would result in the following provision: 

If the offense consisted of a single act of aberrant behavjor, a downward 
departure may be warranted. A "single act of aberrant behavior" means one 
act that was spontaneous and involved little or no thought, rather than one that 
was the result of planning or deliberation; it does not mean a course of 
criminal conduct composed of multiple acts. A departure on this basis 
[ordinarily] is not warranted if the defendant has any criminal history 11 ,. j) v 
Obstruction of Justice . u u r I 

Issue 5 concerns the obstruction of justice guideline, §3Cl.l, which provides a 
two-level increase in the offense level if the defendant willfully obstructed the administration 
of justice during the investigation, prosecution, or sentencing of the "instant offense." The 
1ssue js whether the term "instant offense" · shoula include offenses that are closely related to 
the offense of conviction. Three options are presented. · 

We favor Option l(a), which defines the scope of the adjustment broadly to include 
obstruction in closely rel(_\ted cases. This option reflects the majority view of the circuits that 
have considered the issue. A defendant who obstructs justice in a closely related offense 
displays the same attitude toward the law as one who obstructs justice in his or her own 
case -- an attitude that increases the need for punishment and deterrence. 

While Option l(b), is s;milar to Option 1(:\) in defining the scope of the adjustment 
broadly to include obstruction in closely related cases, it provides a limitation. Such 
obstructive conduct would be included only if it occurred during the course of the 
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investigation, prosecution, or sentencing of the instant offense of conviction. This temporal 
limitation places an artificial restriction on the assessment of the defendant's conduct and is 
unnecessary in light of the requirement that the obstructive conduct be "closely related to the 
offense of conviction," as set forth in Option l(a). For example, if a defendant engaged in 
obstructive conduct in the case of a co-conspirator before investigators were aware of the 
defendant's own involvement in the offense, such obstructive conduct would not enhance the 
defendant's sentence under Option 1 (b). If, on the other hand, the defendant engaged in the 
same conduct just after the start of the investigation of his involvement in the offense, the 
obstructive conduct would be taken into account for purposes of the enhancement under 
Option l(b), even if he was unaware at the time that an investigation of his conduct had 
begun. We see no basis for this distinction. 

Either Option l(a) or l(b) is preferable to Option 2, which requires that the 
obstructive conduct relate to the offense of conviction in order for the enhancement to apply. 
This approach would fail to account for serious obstructive conduct by a defendant that is 
related to his criminal activity. 

Diminished Capacity 

Issue 9 concerns policy statement §5K2.l3, which authorizes downward departure 
from the applicable guideline range for a non-violent offense if the defendant committed the 
offense while suffering from significant! y reduced mental capacity. The published proposal 
includes four options, one of which represents the majority view. This option would clarify 
that a non-violent offense means an offense other than a crime of violence (as defined in 
§4B 1.2), The other options would remove the non-violent offense limitation or define a non-
violent offense in terms of the totality of the facts and circumstances of the offense. 

We favor the flrst option in the published amendment, which clarifies the non-violent' 
offense limitation by reference to the term "crime of violence." That is, the departure would 
be available only if the offense were not a crime of violence. 

A departure based on reduced mental capacity recognizes that some defendants may 
have a reduced level of culpability, albeit one sufficient for conviction. While the 
Commission may acknowledge the relevance of such reduced culpability, it should, 
nevertheless, do so in the context of establishing sentencing polides and practices that meet 
the statutory purposes of sentencing. See 28 U.S. C. §991(b)(l)(A). These purposes include 
protection of the public from further crimes of the defendant, as well as just punishment and 
other purposes. 18 U.S.C. §3553(a)(2). For non-violent defendants the just punishment 
purpose of sentencing may be satisfied by a reduced sentence that takes into account 
diminished capacity. In addition, the need to protect the public from further crimes of such 
defendants may not outweigh the appropriateness of a reduced sentence. However, the use 
of a diminished-capacity departure basis for violent offenders does not strike the right 
balance between these goals of sentencing. Such a departure gives insufficient weight to the 
need to protect the public from further crimes of a violent offender, who is subject ro a 


