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• Dear Alan: 

• 

The following are my comments on the current Proposed 

Guideline Amendments for Public Comment -- Part I. My comments 

are similar to a September 26, ·1996 submission to the Commission, 

made in my individual capacity. 

I shall begin by stating my views as to the principles that 

should govern two of the most import~nt subjects addressed in the 

proposed amendments, (1) the top ic of departures (amendment 

number 34), especially departures based on offender 

characteristics, and (2) the topi c o f so-called "relevant 

conduct," along with the subtopi c o f acquitted conduct (amendment 

number 9). I consider the need fo r simplification of the 
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• Guidelines to be closely related to these two topics, and I 

understand the Commission is considering that problem, so I shall 

state my views concerning it as well. 

I. Departures and offender characteristics 

In the long run, the Guidelines should be radically revised 

to permit or require judges (1) to base sentences on offender 

characteristics that they now are forbidden to consider or 

strongly discouraged from considering, and (2) to give greater 

weight than now to many offender characteristics judges currently 

are allowed to consider. 

I say this should be done "in the long run," because 

probably i t would not be practical to adopt s u ch a radical change 

comprehensively within the next year or two. On the other hand, 

• it would not be wise to delay the change entirely for a period 

longer than that. The best course would be to try this change 

for a few selected categories of offenses and offenders, evaluate 

the results, and then make additional trials. 

• 

My principal concern is that the current Guidelines unduly 

forbid or minimize judges' reliance on offender characteristics 

that would justify greater severity of sentences, especially 

longer terms of imprisonment designed to incapacitate and to 

deter specifically and generally . Ho~ever, my reasons for 

suggesting this change apply also t o many offender 

characteristics that would justify more lenient sentences in some 

cases. Thus my concern does extend also to the unwisdom of 

forbidding or minimizing reliance o n mitigating facts about 



offenders. 

• The most basic reason for this recommendation is that the 

• 

• 

predominant purpose of criminal punishment should be to protect 

society from future crimes, through incapacitation, deterrence, 

and rehabilitation. The concept of "just deserts" should serve 

only to place a ceiling on the penalties used to serve the 

purpose of public protection . 

Many of the facts that are most instructive, when a judge is 

selecting a sentence designed to protect the public, are facts 

about the offender (other than facts about the crime or crimes 

for which he is now being sentenced). Such facts about the 

offender include other crimes or non-criminal, anti-social acts 

he· has committed (whether he was convicted for them or not); his 

current motivations and skills; his past personal and economic 

experiences; and many other facts shedding light on his current 

and likely future character and personality, and thus on his 

future behavior . 

Many federal judges have understood these things. Before 

1987 many of them deemed crime prevention the main purpose of 

their sentences. They relied heavily in selecting sentences on 

information about crimes of which an offender had not been 

convicted, on various kinds of info rmation tending to show that 

another offender was un likely to o ffend again, and on many other 

types of offender characteristics Lhat the current Guidelines 

place off-limits or give only slight weight. The Guidelines 

should be revised to permit, and in many kinds of cases to 
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• require, that judges give great weight to many offender 

characteristics of various kinds. 

It woura be a red herring to respond that such a change 

would cause disparity in sentences. The word "disparity," when 

used to disparage differences in sentences, is always understood 

to mean unjustified differences. Furthermore, members of 

Congress and the Commission have often acknowledged that 

unjustified parity not only is as bad as unjustified disparity, 

but really is just a different manifestation of the same 

problems. 

The most basic command Congress gave the Commission was to 

devise Guidelines such that every sentence would be based on all 

the important facts about each offense and offender, in such a 

• way that the sentence would serve the purposes of crime 

prevention and just punishment as well as possible in view of 

economic limitations. Under revised Guidelines such as I 

recommend, when important differences between two offenders cause 

them to receive different sentences for the same type of offense, 

there is no unjustified disparity. 

• 

Conversely, under the current Guidelines, when important 

differences between two offenders are ignored or given trivial 
. 

weight, and consequently the two receive about the same sentences 

even though one poses a greater threat of future crime, there is 

unjustified parity. More importantly, one of the similar 

sentences fails adequately to prevent crimes. 

Research the Commission did before promulgating the initial 
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Guidelines, and its later research, have obscured the true 

• incidence of both unjustified disparity and unjustified parity 

among sentences. 

Before the first Guidelines, the Commission chose to focus 

its data collection and analysis only on hard sentencing 

variables, those that could be defined precisely and objectively, 

and measured quantitatively. Soft variables were largely 

ignored, despite their great importance in explaining sentences 

actually imposed before the Guidelines. As a result, although 

the initial Guidelines purported to track past practices in most 

respects, in fact they treated similarly cases that judges wisely 

had been treating very differently . 

After promulgation of the first set of Guidelines, the 

Commission has persisted in this error. Its data-gathering and 

• analysis have focused almost exclus ively on the few, artificially 

defined offense characteristics to which the Commission had 

unwisely confined the attention of sentencing judges. Since 

judges' discretion to depart from t he Guidelines is limited and 

many of them seem timid about depar ti ng (especially upward), the 

data gathered have necessarily giv en the false impression that 

the Guidelines have caused almost uni versal sentencing parity. 

• 

The result is that the Commiss ioR has overstated the 

incidence of unjustified dispar ity t ha t occurred before the 

Guidelines, and has both understa ted the incidence of unjustified 

parity and overstated that of j u s tified parity after the 

Guidelines took effect . If all the va riables that judges 
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• 
formerly deemed important in sentencing were studied, both for 

the period before 1987 and for later cases, one would find that 

the Commission has brought about a very drastic change in the 

criteria on which federal sentences are based, and in the average 

time served for some kinds of offenders (and even for some kinds 

of crimes) . This revolution was neither commanded by Congress, 

nor necessary to the reduction of unjustified disparity. On the 

contrary, the Commission's relentless course of demanding similar 

sentences for dissimilar cases has impaired the effectiveness of 

sentencing to prevent crime, without producing a substantial net 

improvement in real parity of sentences. 

Without doubt, there were plenty of both unjustified 

disparity and unjustified parity among federal sent ences before 

1987, for several reasons. There were no substantive standards 

• for sentencing, not even general ones. There were almost no 

specified procedures. Judges did not have to give reasons for 

sentences. There was virtually no appellate review of sentences. 

• 

The drastic deficiency of that system and of the results it 

produced was not a good reason·, though, for the Commission to 

build unjustified parity into the Guidelines by ascribing little 

or no significance to offender characteristics that shed light on 

the likelihood of future crimes. The.Commission should begin 

expanding the power and duty of j udges to rely on such facts. 

The issue of offender characteristics is functionally 

related to that of judicial departures from the specific dictates 

of the Guidelines . In theory the two issues have no peculiar, 

6 

00191 



intrinsic interrelationship. However, the current Guidelines' 

• banishing or downplaying of many offender characteristics has 

created a practical interrelationship between these two issues, 

in the sense _ that departures are an escape valve by which a judge 

can in some circumstances try to ameliorate the Guidelines' 

deficient treatment of offender characteristics. If the 

Commission were to conclude, as it should, that the current 

Guidelines unduly bar or restrict reliance on some important 

offender characteristics, the most cautious way to experiment 

with allowing wider and heavier reliance on them would be for the 

Commission expressly to invite or even encourage specified kinds 

of departures in this area. 

• 

• 

Even if the Commission does so, it would be advisable also 

to select some kinds of offenses and some kinds of offenders as 

to which the Guidelines themselves would provide for weighty 

reliance on certain offender characteristics that the current 

Guidelines give little or no significance . More would be learned 

from an experiment with both techniques than with only the 

former, especially since many judges seem loath to depart, 

especially upward. 

Proposed amendment number 34 seems to permit departures a 

bit more broadly than do the current Guidelines, but not enough . 

No proposed amendment would g i ve offender characteristics 

substantially greater weight than now, in the more specific ways 

that should be tried. Thus this batch of proposed amendments as 

a whole does not represent an implementation of the approach I 
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• 

• 

recommend . 

II. Relevant conduct and acquitted conduct 

Phrases- such as II relevant conduct 11 are in wide usage, and it 

is common for people to link the phrase "relevant conduct" with 

the phrase "real offense sentencing." However, I have long 

considered use of such phrases confusing and even misleading, for 

the following reasons. 

All can agree that sentences should be based only on 

relevant facts, not irrelevant ones. Likewise all agree that, 

among the facts relevant to sentencing, some are best described 

as facts about the offense or offenses for which this sentence is 

to be imposed , while the other facts are best described as facts 

about the offender. Thus, there are relevant offense 

characteristics and relevant offender characterics, both of which 

should be considered, while irrelevant offense and offender 

characteristics should be disregarded. 

However, the relevant offense and offender characteristics 

are not all facts about the "conduct " of the offender and his 

accomplices. This is true even when we examine only relevant 

offense characteristics. For example, some of these are facts 

about the offender's state of mind at the time that he or an 

accomplice engaged in a particular b it of conduct that is one 

element of the offense. Others are facts about the results of 

certain conduct, or about the circumstances existing at the time 

of certain conduct. Thus, even as to offense characteristics, 

the phrase "relevant conduct" is mi s l eading . 
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The point is even plainer when we examine relevant offender 

• characteristics. Some of these, such as prior convictions, are 

amalgams of -prior conduct, states of mind, circumstances, and 

results. Others, such as an offender's traits of character and 

personality, are not facts about his conduct at all, but facts 

inferred from various sources including his conduct, his 

utterances, and things . that others have done to him. 

The current Guideline entitled "Relevant Conduct," section 

1B1.3, covers not only conduct, but also resulting harm, "any 

other information specified in the applicable guideline," and 

"the conduct and information specified in the respective 

guidelines . " The latter phrases cover numerous and various 

provisions, many of which describe mental stat es, circumstances, 

and results, rather than conduct. 

• The real function of section 1B1.3, beyond merely cross-

• 

referencing other Guidelines, is to prescribe the extent to which 

offenders will be held responsible at sentencing for the conduct 

of others and for resulting harms. This function is much 

narrower than the title "Relevant Conduct" suggests. More 

importantly, section 1B1.3 barely scratches the surface of the 

issues encompassed by the idea of "real offense sentencing," as 

the Commission discusses it in Chapte~ 1 Part A.4 . (a) of the 

c urrent Guidelines . 

I therefore suggest different terms in which to frame the 

issues that people usually have in mind when they use phrases 

such as "relevant conduct," "acquitted conduct," and "real 
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• 
offense sentencing." The essential concerns regarding these 

issues are procedural. That is, on what kinds of evidence should 

a finding be-based that certain alleged facts are true, when a 

sentencing court will rely on the finding? See, e.g., United 

States v. Shonubi, 1997 WL 2540 (2d Cir. 1997). How heavy a 

burden of persuasion should the proponent of the finding carry? 

See, e.g., United States v. Gigante, 94 F.3d 53 (2d Cir. 1996) 

Otherwise what procedures should be used to make the finding? 

See, e.g., Bullington v. Missouri, 451 U.S. 430 (1981); Specht v. 

Patterson, 386 U.S. 605 (1967). Whatever the answers are to 

those questions, is there unfairness in letting the government 

propose such a finding where the offender has obtained an 

acquittal of a charge in which the gov ernment alleged the same or 

similar facts? 

• Terms such as "relevant conduct" are misleading ways in 

• 

which to refer to these procedural issues, because the same 

procedural concerns should be raised not only when the facts to 

be found are covered by the "relevant conduct" guideline (e.g., 

acts committed by the offender during the offense of the current 

conviction (sec. lBl.3)), but also when the facts to be found are 

facts about offender characteristi c s. Under the current 

Guidelines, for example, they might be facts (a) about other 

crimes of the offender (e.g., the o ffender's prior similar crimes 

not resulting in conviction, sec. 4Al.3(e)), (b) about the 

offender's lack of legitimate economic resources (e.g., his 

dependence on criminal activity f o r a livelihood, sec. SHl.9), or 
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• (c) about his mental and emotional condition (sec. SHl.3) . 

Consequently, one should not refer to this as an issue of 

"relevant conduct." This phrase would not be apt unless expanded 

to cover various other kinds of facts, e.g., "relevant harms." 

Nor should one refer to it as an issue of "real offense" 

sentencing. This phrase would likewise have to be expanded to 

cover the analogous question of "real offender" sentencing: 

should we, for procedural reasons, make judges close their eyes 

to some facts about the offender that bear on the risk of his 

offending again? 

Instead of using these misleading phrases, one should simply 

address this topic as a set of interrelated issues in the law of 

sentencing procedure. There are constitutional limits, and 

• within such limits these issues of procedure should be resolved 

as a matter of policy. 

• 

This is not a semantic quibble; these choices of terms have 

practical consequences. Discussion of these issues of policy and 

of constitutional law is impeded by use of misleading phrases 

such as "relevant conduct" and "real offense sentencing." The 

persons who initially chose these phrases apparently believed in 

the implicit premise they convey: that the sole or dominant 

purpose of sentencing is to give off eoders their '' just deserts, 11 

that is, sentences designed entirely to be proportional to the 

specific crimes for which they are being sentenced. However, the 

premise that "just deserts" are the purpose of sentencing is 

unsound, as Congress, judges, and most experts have recognized 
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for most of American history. I shall explain below why the 

• premise is unsound. For now, it suffices to observe that, for 

those who vi--ew the primary purpose of sentencing as prevention of 

future crimes, phrases such as "relevant conduct" and "real 

offense sentencing" impede rational discussion of issues of 

sentencing procedure. 

The discussion is facilitated when the procedural issues are 

identified more precisely : What kinds of evidence should be 

usable? What burdens of production of evidence and of persuasion 

should each party bear? What other procedures should be used? 

Are crimes of which an offender was previously acquitted a 

special case for these purposes? What does the Constitution 

require on each point? 

The proper starting place to address these issues is 

• recognition of the functions of procedural rules . In the context 

of sentencing, there are two principal functions. 

• 

First, the procedures should strike a wise balance between 

(a) reducing the risk of error by using thorough, careful 

procedures, on the one hand, and (b ) reducing delay and expense 

by using simple, informal procedures, on the other hand. The 

most important factor in striking this balance is that federal 

sentencing is done by judges, not juries. Federal judges 

generally are good at evaluating evidence and applying informal 

procedures in a sensible and fair manner. For that reason, it 

has been wise for Congress and the courts to conclude, as they 

always have, that the rules of evid ence applicable in trials 

12 

GU197 



• 
should not govern sentencing, and that simple, informal 

procedures are wise . 

The second principal function of rules of sentencing 

procedure is to allocate the risk of error between the parties. 

Since errors will certainly occur under any set of procedures, 

the procedures should wisely allocate the risk of such errors as 

between the parties . 

The most important factor in allocating the risk of error is 

that (a) errors in favor of the offender typically increase the 

danger of future crimes by him and by other prospective 

offenders, due to inadequate incapacitation and deterrence, while 

(b) errors in favor of the prosecution typically increase the 

punishment of an offender above the optimal level , i . e . , the 

level that best achieves crime prevention while limiting the 

• economic costs of punishment and preventing greater punishment 

than is fair to the offender. 

• 

Sentencing procedures should be designed to place most of 

the risk of error on the offender, rather than on the public. 

After all, this problem of allocating the risk of error in 

sentencing would never have arisen but for the offender's 

admitted or already proven criminal behavior . His presumption of 

innocence has been waived or rebutted~ The current Guidelines 

unwisely refer to him as the 11 defendant, 11 a term that ignores the 

crucial change in his status when he pled or was found guilty. 

That misleading appellation tempts one to draw unsound analogies 

between sentencing procedures and t rial procedures . 
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• Contrary to the implication carried by the word "defendant," 

the offender being sentenced is guilty of the crime for which he 

is about tooe sentenced. The prospective victims of his and 

others' future crimes are innocent, or at least strongly presumed 

so. Wise procedures would be designed, in cases where facts and 

predictions bearing on the sentence are in doubt and errors may 

occur, to protect innocent members of society more than may be 

necessary, rather than to give convicted offenders undue 

leniency . 

This principle should lead us, for example, to establish 

burdens of persuasion of sentencing facts different from the 

preponderance s t andard currently endorsed by the Commission (sec . 

6Al.3) and used by most federal courts. When a convicted 

• offender tries to prove a fact that would mitigate his sentence, 

he should have to prove it by more than a preponderance. Clear 

and convincing proof might wisely be required, for example . 

• 

Conversely, when the government tries to prove a fact that 

would support a more severe sentence, the burden of persuasion 

should be less then a preponderance. There are, of course, other 

contexts in which a standard lower than a preponderance is used . 

See, e.g., Kyles v. Whitley. 115 S. Ct . 1555 (1995) (holding that 

a defendant claiming a violation of the prosecutorial disclosure 

requirement articulated in United States v. Bagley. 473 U.S. 667 

(1985), need only adduce less than a preponderance of evidence 

that the undisclosed evidence would have been likely to prevent a 

conviction) . "Substantial likelihood" of an aggravating fact 
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• 

• 

describes pretty well the showing that should justify greater 

protection of the innocent public from a guilty offender. 

Congress has not forbidden this general approach, i.e., 

allocating most of the risk of sentencing error to offenders. It 

remains to be seen what constitutional limits the courts will set 

on the resolution of most specific issues of sentencing 

procedure . Certainly the Supreme Court has not categorically 

rejected the general approach I suggest. The Commission, the 

Congress, and the courts should do all in their power to adopt 

sentencing procedures that limit the risk of error to the degree 

that best makes practical sense, and that then allocate most of 

the remaining risk to the guilty offenders who have created the 

problem . 

An acquittal should not be treated as a special matter for 

this purpose. Current constitutional precedents make it quite 

clear that it need not be so treated. See, e.g., United States 

v. Watts, 117 S.Ct . 633 (1997); Dowling v. U.S., 110 S . Ct. 668 

(1990). All an acquittal shows is that the government failed, 

under the especially rigorous rules of procedure and evidence 

that govern the trial of one who is presumed innocent, to prove 

at least one element of the charged offense beyond a reasonable 

doubt. The acquittal creates no reasonable expectation in the 

defendant (who later becomes the offender being sentenced for 

another crime), or in the public, that the same misconduct will 

not later be proven under less ri go r o us procedural and 

evidentiary rules, to a lower degre e of probability, at the 
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• 
subsequent sentencing. 

All three of the options in proposed amendment number 9 are 

unsatisfactory, even Option 3. It provides no articulation of 

the "substantial concerns of fundamental fairness" that 

supposedly might arise. Attempts by courts and commentators to 

identify and explain the nature of any perceived unfairness have 

not been specific or cogent. There should be no general 

invitation to depart downward on such a vague ground and, unless 

the Commission can articulate the purported unfairness 

specifically and persuasively, there should be no such invitation 

at all. 

III. Simplification of the Guidelines 

It may seem that my suggestion to add more offender 

characteristics is incompatible with simplification of the 

• Guidelines. The impression that my views are contrary to 

simplification may be strengthened when I add that, in my view, 

the current Guidelines unduly limit the number of offense 

characteristics courts can consider, and their ways of doing so. 

It may also seem that the Congressional limit on ranges of terms 

of imprisonment to the lesser of six months or a 25% span 

obstructs simplification. 

• 

Despite these likely impression~, simplification is indeed 

possible and desirable. The Commission's attempt to simplify the 

Guidelines should be based on the following fundamental 

observations and principles. 

Criminal behavior is enormously voluminous, varied, and 

16 

00201 



• 
complex. Likewise, the character traits and other personal 

qualities that lead offenders to commit crimes are extremely 

varied, compiex, and subtle, and the facts about an offender's 

life that shed substantial light on these traits and qualities 

are even more numerous, varied, and complex . 

Crime prevention is extremely important. Therefore, it is 

wise to design the criminal justice system so that the public 

actors (e.g., legislatures, prosecutors, judges, and jurors) who 

make decisions about criminal law, prosecutions, convictions, and 

sentences can consider every important fact about each crime and 

each defendant. Only in that way can crime prevention be made as 

effective as practically possible, while at the same time unjust 

convict i on s and excessive sentences a re avoided . 

However, it would be impracticable to consider every 

• significant offense and offender characteristic at every stage of 

the criminal process . Dealing sensibly with information that is 

so voluminous, varied, complex, and subtle requires great 

flexibility and discretion to handle every case in a unique way . 

The presumption of innocence and other imp~rtant procedural 

protections would be impossible to enforce adequately if every 

stage of a criminal case were handled with great flexibility and 

discretion. 

• 

The basic solution to this pro b l em that the federal and all 

state governments have followed f o r most cases, for almost the 

entire history of the Republic, i s a s follows. To protect the 

presumption that one accused of cr ime is innocent until proved 
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• 
guilty by overwhelming evidence under rigorous procedures, the 

middle stage of the criminal process, that of formal adjudication 

of guilt, is-designed in peculiar way. 

First, the facts to be proved at this middle stage relate 

only to the charged offense, not to the character or personality 

of the defendant. Then, those facts are deliberately selected 

and worded so as to be few in number and relatively simple and 

specific in content. These elements are chosen and defined in 

such a way as to make them provable in a very technical and 

rigorous trial process; the other side of the same coin is that 

these elements lack realistic richness and subtlety. For 

example, the defendant is alleged to have possessed something 

specified (burglar tools, or a specified drug, for example) with 

a specified state of mind (e.g., the intention to make an 

• unauthorized entry of another's property, or to transfer the 

drug). 

• 

These few facts, deemed the elements of the crime, must be 

proved to a very high probability, through rigorous evidentiary 

and procedural rules. Harmful errors in application of these 

requirements can almost always be identified and remedied on 

direct or collateral review of the conviction. 

As a result of these rules for t~e stage at which guilt is 

adjudicated, it is extremely rare for innocent defendants to be 

convicted of crimes. A collateral result is that, during this 

middle stage of the criminal process, the decisionmaker (the 

judge or jury deciding whether gui l t has been proven) learns very 
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• 

• 

• 

little about the defendant's character and personality. In 

addition, the decisionmaker makes findings that describe even 

this particuiar crime in a peculiar way: the findings leave out 

many significant facts about the crime, and they oversimplify or 

state very generally even the facts the findings do cover. 

For example, the jury returning a guilty verdict may find 

only that the offender possessed at least one object designed to 

open a locked door. The jury may find it unnecessary to decide 

whether the offender also possessed a large kit of other, highly 

sophisticated devices indicating great professional skill at such 

a crime. He may or may not, as far as the verdict indicates, 

have possessed also equipment for disabling alarm systems, a case 

designed for transporting valuable crystal without damage, and 

the like. 

In the other hypothetical case mentioned above, the jury may 

find only that the offender possessed heroin, not also facts 

about its quantity, purity, and packaging that indicate his role 

in its distribution. In neither of these two cases does the jury 

find the offender's ultimate motive for the crime, nor his 

character or propensity to commit similar or different kinds of 

crimes in the future. 

Thus, in the stage of a criminal° case where guilt is 

adjudicated, an unrealistically simplified presentation is made 

of some of the key facts about the crime. No facts at all are 

presented about other offense characteristics or about the 

characteristics of the offender that should inform the selection 
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• 

• 

of a punishment . 

This partial blindness and complete oversimplification 

during the m""""lddle stage of a criminal case did little harm in the 

traditional American system, because the first and third stages 

allowed consideration of all relevant facts, as well as 

discretion to respond to all of them. At the first stage, that 

of charging, the prosecutor had almost complete discretion (1 ) 

not to charge at all, (2) to charge a less serious offense than 

the evidence would justify if the narrow view taken during the 

middle stage governed, or (3) to accept a bargain for a lesser 

conviction. He could base such leniency on details of the 

offense that are ignored or oversimplified in the middle stage, 

and on facts about the offender that could not be proved at all 

at tr i al . 

In view of these facts, the prosecutor could be lenient when 

more aggressive prosecution would strike an unwise balance among 

competing factors such as the seriousness of the offense in all 

its real, complex details; the degree of likelihood that the 

defendant or others would commit f uture crimes of various kinds 

in the absence of any criminal c onvic tion or punishment; the 

likelihood that the defendant wou l d respond well to probation or 

various kinds or treatment or tra ining; and various other facts 

and predictions too numerous, var i ed, complex, and subtle to be 

considered during the much more f o r mal and structured middle 

stage. 

Similarly, the third stage of a c r i minal case, sentencing, 
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traditionally allowed another consideration of any kind of 

• information bearing on the whole gamut of offense and offender 

characteristics. Cases that appeared identical, if one looked 

only at the indictment and verdict, were examined again at the 

sentencing stage and found to be very different, as the judge 

took a more thorough and subtle look at the facts of the offense, 

as well as his first thorough look at the character of the 

offender. This system thus had a first and third stages in each 

of which a decisonmaker had discretion to consider and act upon 

all relevant· information about the offense and the offender, and 

a middle stage where artifically narrow factual allegations must 

be proved through rigorous evidentiary and procedural methods. 

This system is excellent in conception. It allows potential 

criminal defendants to be screened out of the process before 

• being tried or even charged, or to receive other forms of 

leniency, where the specifics of the offense or the offender make 

this a wise resolution of the competing demands of crime 

prevention, economy, and justice. This system also minimizes the 

chance that an innocent defendant will be convicted, by requiring 

very strong proof of just a few important facts under very 

demanding procedures. And then it creates an opportunity for 

wise crime prevention and punishment of the guilty offender, by 

basing the sentence on a ll significant information about the 

crime and the offender. 

• 
Under this basic, traditional system, sentencing should not 

be simple. There are methods by which to achieve simple 
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• 
sentencing, but each of them fails to accomodate adequately the 

needs for effective crime control, economy, and justice . 

One such failed method is embodied by the current 

Guidelines. The Guidelines preclude or strongly discourage 

consideration of many facts, such as an offender's unadjudicated 

crimes dissimilar to the one for which sentence is to be imposed, 

that are of substantial importance in selecting a sentence to 

prevent future crimes. As to facts the Guidelines do allow 

judges to consider, i.e., the offense characteristics comprising 

most of the current Guidelines' great bulk, they are defined in 

ways that are artifically narrow and discontinuous; they 

inadequately reflect the true variety and subtlety of such facts. 

The result is that the Guidelines unduly restrict and 

oversimplify sentencing criteria . 

• Consequently, the current Guidelines set a task for 

• 

sentencing judges that is much more technical than before the 

Guidelines, but is also simpler in substance, for two reasons. 

First, judges must ignore or give trivial weight to much 

important information. Second, even the information that the 

Guidelines do make significant in sentencing is broken into 

artifically defined and discontinuous bits, and given 

predetermined interrelationships. Juoges must use this 

information more to make a calculation than to make a judgment. 

Thus, the difficult and complex judicial sentencing process, 

which formerly involved weighing many, varied, interrelated 

factors having different degrees of importance, is replaced in 
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the current Guidelines by a computation. This computation has 

• only the technical complexity of a math problem, not the 

substantial ---complexity of an attempt to evaluate human behavior 

and character, to predict criminal conduct and the reactions of 

criminals to sanctions, and thus to prevent and punish crime with 

optimal effectiveness . 

• 

• 

The ultimate results of the current Guidelines are that 

crime prevention is less effective than it should be, that 

unjustified disparity and unjustified parity of sentences are 

unduly frequent, and that all we gain is an illusion of 

sentencing parity. 

It is also true that the pre-Guidelines system of federal 

sentencing was grossly inadequate. There, too, unjustified 

disparity and unjustified parity were both rampant. Also, many 

sentences were surely ill-designed to prevent crime or to punish 

wisely. Sentencing was lawless, unreviewable, and insufficiently 

explained. There were inadequate processes for Congress and 

courts to create data, analyze them, and improve sentencing by 

learning from experience. 

The concepts of Guidelines to be announced and then amended 

regularly, of limits on departures from the Guidelines, of stated 

reasons for sentences, and of appeal~_by both parties were sound. 

These concepts could have led t o a great improvement in 

sentencing. Instead, the Commiss ion has implemented these 

concepts in a way that (1) has def i nitely impaired crime 

prevention and just sentencing by barring or minimizing reliance 
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• on some important sentencing factors, (2) has probably increased 

the problem of unjustified parity, ( 3) has not necessarily 

reduced that-of unjustified disparity, and (4) has produced 

sentencing law that is excessively technical and complicated. 

The wise approach to simplification, which also is the wise 

approach to solving the other problems just mentioned, would be 

as follows. Sentencing cannot be both simple and wise. We 

therefore must choose between having either (1) relatively simple 

Guidelines or (2) relatively simple judicial application of them. 

So far, the Commission has made the latter choice. 

The Commission designed the initial Guidelines, effective in 

1987, so as to limi t courts to simple functions of factfinding 

and technical application of relatively precise rules. It tried 

• also to make the Guidel i nes themselves rather simple, by leaving 

out important sentencing factors and by unduly quantifying the 

• 

ones it put in. Even so, the initial Guidelines were rather 

complicated. Then the Commission promulgated annual sets of 

amendments making the Guidelines ever longer, more precise, and 

more complicated. At present, we therefore have a system where 

the judicial function is more mechanical (and thus easier in 

substance} than before the Guidelines; where the Guidelines are 

so technical as to be hard to use; and where, ironically, these 

complicated Guidelines are so much more simple than the real 

world of crimes and criminals that they do not produce 

sufficiently effective, economical, and fair crime prevention and 

punishment . 
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At this time, the Commission should begin experimenting with 

• an approach that is virtually the opposite of the approach it has 

used to date~ To be cautious, it should try this new approach at 

first only for a few kinds of offenses and a few kinds of 

offenders. The Commission should replace some of the current 

provisions with new ones so designed that the new Guidelines will 

be relatively simple and their use by the courts will be as 

complex as good crime prevention and just punishment demand. 

• 

• 

Application of this approach should begin with the following 

observation: Although the statute requires that each range of 

imprisonment prescribed by the Guidelines cannot be wider than 

the greater of 25% or six months (sec. 994 (b) (2)), the act does 

not require that the Guidelines employ narrow or specific factual 

categories or calculations in the preceding steps by which a 

judge considers facts relevant to the sentence. Offense and 

offender characteristics can be described in general language . 

The numerical values assigned to them can consist of ranges. 

For example, the Commission might choose to experiment with 

this new approach by replacing the Guideline for the offense of 

Failure to Appear by Offender (sec. 2Jl.6). The Commission might 

also create a new Offender Characteristics Category Guideline to 

apply to this offense instead of the Gurrent Criminal History 

Category Guideline (sec. 4Al.l) . 

The new Failure to Appear Gu idel ine could begin, as does the 

current one, by making 11 the base of fense level for failure to 

report for service of sentence, a nd 6 the base level otherwise . 
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• 

Then the new Guideline could authorize the sentencing judge, 

for example, to "decrease the offense level by 4 levels or less, 

or increase ~t by 6 or less, because of offense characteristics 

warranting the decision, including but not limited to the gravity 

of the charge or conviction in the case in which he failed to 

appear, the stage of the proceedings when he failed to appear, 

the kind of facility to which a sentenced offender was ordered to 

report, how long after he was scheduled to report he surrendered 

or was apprehended, and the circumstances under which he 

surrendered or was captured." 

This draft adds offense characteristics that the current 

Guideline omits, such as the gravity of the offense for service 

of whose sentence the offender failed to appear. It also 

eliminates arbitrary discontinuities in the weight given to 

offense characteristics covered by the current Guideline, such as 

the 3-level difference between a pending charge punishable by 15 

years imprisonment and one punishable by any less. In addition, 

it eliminates the unjustified parity of giving the same 

significance to a pending capital case as to a pending case where 

the maximum punishment is as little as 15 years . 

The new Guideline for Offender Characteristics, to be 

adopted only for use with the new Fa1lure to Appear Guideline, 

could direct the judge to determine the offender's "offender 

characteristics points" in a similar fashion. The court would 

choose from a wide range of points by considering a wide variety 

of facts, such as the nature, seriousness, and recency of prior 
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• 
convictions and sentences and of prior crimes established for t he 

first time in this sentencing proceeding . 

To combine this new set of offense levels with this new set 

of offender points, the Commission could use a Sentencing Table 

very similar in substance to the current one. However, for this 

offense the vertical column would be headed "offender 

charactistics category," not "criminal history category." 

These proposals are simpler than the current Guidelines , and 

they encourage judicial consideration of all significant offense 

and offender characteristics in their true subtlety and 

interrelatedness. They facilitate use of the kinds of procedures 

I recommend in the previous section of these comments, because 

they treat mos t sentencing facts as eviden t i ary rather than 

ultimate facts . They thereby confine the issue of burdens of 

• persuasion, as well as other crucial procedural issues, to a 

manageably narrow scope of application. 

• 

At the same time, my proposals confine and guide judicial 

discretion vastly more than the pre-Guidelines law of sentencing. 

Coupled with the requirement of stated reasons for sentences, the 

authorization of appeals from sentences, and the roles of the 

Commission in gathering data and learning from experience, 

Guidelines drafted in this manner couid promote effective 

sentencing while making unjustified disparity of sentences much 

less common than before 1987, and un j ustified parity of sentences 

much less common than after 1987. 

It would at least be worthwhi l e experimenting with this 
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approach. The current Guidelines comprise a lurch from the pre-

1987 extreme of completely lawless sentencing, to the current 

extreme of. artificial, unrealistic sentencing. It is time to try 

a more humble, cautious, and incremental method of reform. 

It must be clear by now how interrelated are my views on the 

three sets of issues addressed above. Federal sentencing will 

not become as effective as it should be to prevent crime until 

offender characteristics are made much more important 

determinants of sentences than under the current Guidelines, nor 

until offense characteristics are described more comprehensively 

and in terms that encompass all their important variations. The 

only way the Guidelines can adequately cover all important 

offense and offender characteristics, and cover them with 

language that is reasonably simple, is to describe them in 

general terms and to provide ranges of numerical values for them . 

Procedures for finding sentencing facts and for applying 

Guidelines to the facts should be relatively informal, and should 

place most of the risk of error on convicted offenders, not on a 

public entitled to protection from crime. 

This approach is so different from the current Guidelines 

that it should be tried in small steps. The results of both 

approaches should be studied carefulty. In the long run, it will 

be found that the current Guidelines produce only illusory parity 

and indiscriminate prevention of c r ime, while the new approach 

produces more effective crime cont r o l, fairer sentences, 

relatively little unjustified par ity or disparity, and a more 
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workable system . • Very truly yours, 

Russell M. Coombs 
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HERBERT KOHL 
WISCONSIN 

WASHINGTON OFFICE: 
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WASHINGTON, DC 20510 
12021 224-5653 
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Mr. Richard P. Conaboy, Chairman 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 

Attention: Public Infonnation 

Dear Mr. Conaboy: 

March 14, 1997 

MAR I 4 IS97 

UNITED STATES 
SENTENCING COMMISSION 

APPROPRIA TION S 

JUDICIARY 

SPECIAL COMMtTTIE 
ON AGING 

I applaud the Commission's efforts to revise the Sentencing Guidelines for white-collar 
criminals. Although the Sentencing Guidelines originally increased the sentences for white-
collar criminals, these proposed amendments address discrepancies between white and blue-
collar criminals that have come to light since the Guidelines ' enactment. For example, 
litigators frequently assert that the Guidelines allow for criminal antitrust defendants to receive 
shorter sentences than blue-collar criminals who have committed offenses of equal severity. 
We must eradicate this kind of sentencing disparity to foster public confidence in the 
Guidelines and to create a legal system in which justice is truly blind. 

Although all of the proposed amendments deserve careful scrutiny before enactment, 
my comments speak to only a few of the proposals. Specifically, my comments address 
proposed Amendments Number 18 for Sections 2B 1.1 and 2Fl.1, the Theft and Fraud 
provisions respectively. These proposed amendments effectively work toward equalizing 
sentences for theft and fraud offenses, so I support the Commission' s enactment of these 
changes. ' 

COMMENT ON AME~DMENT NUMBER 18 

The Commission should agree to elim inate th.e "more-than-minimal-planning" 
enhancement found in Sections 2B 1.1 and 2F 1 .1 and other guidelines. The Co~sion 
found that judges apply the enhancement unevenly. resulting in "unwarranted disparities." To 
correct this problem, the Commission proposes a corresponding increase in the loss tables. and 
creates a two-level increase for criminals who use "sophisticated means" to impede discovery 
or determining the extent of the offense. Thi s :irnendment reflects the common-sense notion 
that more planning and mental preparation on the part of criminals should result in longer 
sentences . 
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The Commission should also agree to amend the base offense level of Section 2B 1.1 
from level four to level six. By making the base offense level for theft cases equal to that of 
Section 2Fl. l Fraud cases, this amendment would take an important step toward redressing 
the disparity between light sentences received by white-collar criminals relative to their blue-
collar counterparts. 

I also urge the Commission to enact Option One of the revisions to the loss tables. 
Although most base offense levels and specific offense characteristics increase by at least two 
level increments, the current loss tables increase by only a one level increment. Option One 
responds to this discrepancy by changing the current one-level increment in the loss tables to 
two-level increments. Option Two only contains a combination of one and two-level 
increments, and Option Three retains the old one-level increment. Thus, in order to make the 
Theft and Fraud loss tables more consistent with other guidelines, the Commission should 
choose Option One's two-level increment. 

In addition, only Option One provides for severity levels at higher loss amounts, 
permitting loss amounts up to $90 million. In contrast, the loss amounts for options two and 
three stop at $50 million and $40 million respectively, making no distinction between a 
defendant who stole $40 million and one who stole $100 million. It makes sense to increase 
the severity level for defendants who steal more because their actions result in significantly 
more harm. Ultimately, Option One, unlike either of the other two options, responds to the 
most severe theft and fraud cases with a pllllishrnent that fits the crime. 

In closing, I would like to reiterate my appreciation to the Commission for. undertaking 
the difficult task of reassessing the Sentencing Guidelines. The proposed amendments, if 
enacted, are a significant next step towards eradicating discrepancies in sentences among 
criminals and improving public confidence in the fairness of our judicial system. 

HK:rjk 

Herb Kohl 
U.S. Senator 
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Mr. Michaet Courlander 
Public Information Specialist 
United States Sentencing Commission 
One Columbus Circle, NE, Suite 2-500 
Washington, DC 20002-8002 

Dear Mr. Courlander: 

Enclosed is an 8-page document prepared by Office of Chief Counsel, 
Criminal Tax Division. It contains technical explanations and legal citations 
which support our position on the proposed 1997 amendments to the Federal 
Sentencing Guidelines. 

Simply summarized, the enclosed document expresses our long-standing 
position that criminal tax offenders should be sentenced to longer periods of 
incarceration at lower tax loss thresholds. We believe that the existing guide-
lines do not always provide adequate punishment for white collar crimes in 
general, and tax crimes in particular . 

The document also expresses our position that the loss tables for tax 
offenses should be set at identical amounts as those for theft and fraud. By the 
same token, we oppose any amendment which would measure the offense level 
based on the amount of potential benefit to the perpetrator rather than on the 
potential harm to the victim(s). 

Thank you for the opportunity to comment on these matters. If you need 
further information, please contact Ed Delehanty, Office of Tax Crimes 
(CP:Cl:O:T) at 202-622-5755. 

Sincerely, 

Ted F. Brown 

Enclosure 
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DEPARTMENT OF THE TREASURY 

INTERNAL REVENUE SERVICE 
WASH I NG TON, D .C . 20224 

MAR 2 I 1997 
MEMORANDUM FOR TED F. BROWN, ASSISTANT COMMIS 

(CRIMINAL INVESTIGATION) CP:C 

FROM: 

SUBJECT: 

Office of Chief Counsel /), {\ 
Criminal Tax Division L .,,, , i) 

Public Comment on Proposed 1997 Amendments 

This document expresses the Internal Revenue Service's views on the proposed 
1997 non-emergency amendments to the sentencing guidelines. As an overview, we 
wish to point out our perspective when examining sentencing issues relating to federal 
criminal tax statutes. 

The Service has increased efforts to help taxpayers comply rather than relying 
solely on after the fact enforcement. However, we recognize that, despite our most 
aggressive efforts, some segments of the population refuse to voluntarily comply. To 
this end, tough but fair sentencing rules permit courts to send the message, tax 

• offenses are serious, and intentional violators will be punished seriously. 

• 

With this view in mind, our comments are offered in regard to the following 
proposed amendments: 

Proposed Amendment 9 - Relevant Conduct (§181 .3) 

Proposed Amendment 9 addresses the issue of whether acquitted conduct may 
be considered for sentencing purposes. Option 1 (A) adds language providing that 
acquitted conduct shall be considered if established independently of evidence 
admitted at trial. Option 1 (8) invites the use of acquitted conduct as a basis for an 
upward departure. Option 2 excludes conduct from consideration in determining the 
guideline range unless such conduct is established by the "clear and convincing" 
standard. Option 3 provides that acquitted conduct should be evaluated using the 
same standards as any other form of unconvicted conduct. 

The Service supports the traditional view of sentencing, i.e., acquitted conduct 
may be considered by a sentencing court because a verdict of acquittal demonstrates a 
lack of proof sufficient to meet "beyond a reasonable doubt" standard, a standard 
higher than that required for considering relevant conduct at sentencing. United States 
v. Averi, 922 F.2d 765, 766 (11th Cir. 1991 ). Cf. United States v. Karterman, 60 F.3d 
576, 580 (9th Cir. 1995). Consequently, we oppose any amendment that places a limit 
on the use of acquitted conduct either by definition or standard of proof. 
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Proposed Amendment 1 B(A) - Fraud, Theft, and Tax Offenses 

Proposed Amendment 1 B(A), as set forth in the Proposed Guideline 
Amendments for Public Comment - Part I and the Federal Register (Vol. 62, No. 1, 152-
19), the Sentencing Commission, inter alia, proposed to make the following changes to 
§§ 2B1 .1, 2F1 .1 and 2T1 .4: (1) eliminate the more than minimal planning 
enhancement in §281 .1 and §2F1 .1 and other guidelines, build a corresponding 
increase into the loss tables, and create a two level enhancement like the one in§ 
2T1 .41 for offenses involving "sophisticated means" and provide a level floor of 12 in 
such cases; (2) increase the base offense level of §281 .1 (theft guideline) and §281 .3 
(property damage guideline) from level four to level six, and revise the loss tables in 
§281 .1, §2F1 .1 and §2T4.1 (theft, fraud and tax offenses, respectively); (3) change the 
current one level increments in the aforementioned loss tables to two level increments 
or to a combination of one and two level increments; (4) increase the severity of the 
three loss tables at higher loss amounts. 

Subsequently, the Sentencing Commission prepared an "Unofficial Staff 
Alternative" combined loss table for§§ 281 .1 and 2F1 .1 which includes two options 
pertaining to "sophistication", and deletes more than minimal planning from both 
guidelines. 

Considering the various loss table options and assuming that the proposed 
Unofficial Staff Alternative loss table will be modified so as to be applicable to the tax 
loss table, the latter is our preference. Our preference is based on the fact that, in 
most instances, tax losses result in higher offense levels in this table than in the 
existing tax loss table which is consistent with the Commission's intent of treating tax 
violations as serious crimes. We note that this proposed table incorporates two level 
increases as opposed to the one level increments in the present tax loss table but we 
do not find this objectionable. In fact, this table seems to provide a somewhat smoother 
progression through the loss amounts than the current table. Notwithstanding our 
endorsement of this proposed table if it is equally applicable to tax losses, if it is not, 
we oppose the Unofficial Staff Alternative on the ground that we strongly believe that 
identical loss amounts should be sentenced at least as severely under the tax loss 
table as losses are under the fraud and theft tables. Any change that would provide for 
higher sentences for identical amounts under the fraud and theft tables than under the 
tax table, would clearly send the wrong message as to the seriousness of criminal tax 
violations. 

Th e same two l evel enh a nceme n t f o r s op h isticated mean s 
which the proposed amendment addres ses and i dentifies as 
appearing in §2Tl . 4, also appears i n §2Tl.1 and i s set f o rth in 
the subsequent text of Proposed Amendment 18(A). 
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If the Commission considers its original loss table options under proposed 
amendment 18(A)2 as opposed to the Unofficial Staff Alternative, we favor the 
proposed tax table for § 2T 4.1 as set forth in Option One. We believe that the tax table 
as set forth in Option One will result in more significant periods of confinement for most 
of our cases, a result which is vital to our ability to maintain an acceptable level of 
voluntary compliance. Nevertheless, by way of reiteration, our primary preference 
between the proposed tables is the one set forth as the Unofficial Staff Alternative. 

Proposed Amendment 18(A)1 provides for the elimination of more than minimal 
planning in the fraud and theft guidelines and replacing it with a two level 
enhancement, with a floor level of 12, for sophisticated means. This would also include 
a definitional amendment, concerning "sophistication," to Application Note (f) of 
§181 .1. Likewise, §§ 2T1 .1 and 2T1 .3 which currently contain a two level 
enhancement for "sophisticated means" would be amended, to provide for a floor level 
of 12. We are in favor of this amendment. 

The Unofficial Staff Alternative also contains two options for sophistication. 
Option One of the Unofficial Staff Alternative is virtually the same as the sophistication 
enhancement of proposed amendment 18(A)1, and it contains a provision for 
conforming §2T1 .1 (b)(2). We assume there will also be a conforming aspect for 
§2T1 .4(b)(2) and, accordingly, we endorse Option One of the Unofficial Staff 
Alternative. However, we oppose Option Two of the Unofficial Staff Alternative 
because it seems to limit its scope of sophistication to the use of foreign bank accounts 
and transactions, thus making it an unnecessarily restrictive enhancement. 
Nevertheless, if it is determined that the fraud guideline is to be amended to include a 
specific offense characteristic with a floor level of 16 for the use of foreign bank 
accounts or transactions to conceal, we believe that a similar change should be made 
to the tax guideline. 

Another area concerning sophisticated means which we would like the 
Commission to address is the inclusion of clarifying language that the sophisticated 
means enhancement is offense specific rather than offender specific. In other words, 
the enhancement should be applied based on the nature of the scheme and not on the 
defendant's role in the scheme . . This clarification would resolve a circuit conflict 
between the Second Circuit and the Sixth Circuit. The Second Circuit has held that a 
sophisticated means enhancement is to be applied regardless of whether the 
defendant devised the sophisticated means involved in the scheme. United States v. 
Lewis, 93 F.3d 1075 (2d Cir. 1996); United States v. Richman, 93 F.3d 1085 (2d Cir. 
1996). By contrast, the Sixth Circuit has refused to apply the enhancement where the 
individual defendant's role in an admittedly complex scheme was nominal. United 
States v. Kraig. 99 F.3d 1361 (6th Cir. 1996). From our perspective, if a defendant 
takes advantage of a scheme involving the use of sophisticated means to conceal the 
nature or existence of an offense, the enhancement should be applied even if the 
defendant had no role in devising the sophisticated means. Typically, a defendant's 
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• role in the offense is addressed by other guidelines. U.S.S.G. §§381.1 and 381.2. 
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Proposed Amendment 18{C)(8) - Issue for Comment 

This issue for comment is, in essence, how to deal with an intended loss 
pursuant to §2F1 .1 . More broadly stated, the issue becomes whether the current rule 
should be changed to provide that a loss should be based primarily on the actual loss, 
with the intended loss available only as a possible ground for departure or whether, if 
the substance of the current rule is retained, the magnitude of the intended loss should 
be limited by the amount that a defendant realistically could succeed in obtaining. In 
other words, whether the intended loss should be limited by concepts of "economic 
reality" or "impossibility." We believe that the current rule should be retained with no. 
modification for the amount that the defendant realistically could have succeeded in 
obtaining. 

Basing loss on actual loss has the potential to reward defendants for factors 
beyond their control. For instance, a defendant who intended a large loss but who was 
discovered before he/she could consummate the offense would be treated less 
seriously than a defendant who was not discovered until after the offense was 
completed. Sentencing a defendant based on the intended loss still permits courts to 
take into account the value of pledged collateral in cases involving fraudulently 
obtained loans and actual performance in cases involving falsification to obtain 
contracts. 

In addition, basing a determination of loss on the economic reality of a 
defendant's scheme would require courts to make speculative judgments and quite 
probably would lead to similarly situated defendants being treated differently. 

Proposed Amendment 18{C}(10) - Issue for Comment 

This issue for comment is, in essence, whether it is necessary to provide 
guidance for applying the current provision allowing departure where the loss amount 
over- or understates the significance of the offense within the meaning of Application 
Note 10 to §2F1 .1. We believe that Application Note 10 is, in its present form, 
adequate to address the issue without encumbering the courts with restrictive 
definitions and special rules. However, we are concerned about the situation where the 
loss amount included pursuant to §181 .3 (Relevant Conduct) is far in excess of the 
benefit personally derived by the defendant and the court might depart down to an 
offense level corresponding to the loss amount that the court determines to more 
appropriately measure the defendant's culpability. We believe that the potential harm 
or loss to the victim should be the measure of the seriousness of the offense rather 
than the actual benefit to the criminal. For instance, a defendant who prepares 100 
fraudulent tax returns for $100 each, may only realize a personal benefit in the amount 
of $10,000 while causing hundreds of thousands of dollars of loss to the government. 
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• Consequently, we oppose any language which advocates a downward departure based 
on the personal benefit derived by a defendant when it is less than the harm caused to 
the victim. 

• 

• 

Proposed Amendments 24, 25 and 26 - Acceptance of Responsibility 

Proposed Amendment 24 is purportedly designed to provide greater flexibility to 
the sentencing judge in determining whether a defendant qualifies for a reduction in 
sentence, particularly the additional one level reduction in subsection (b) . Proposed 
Amendment 26 is designed to allow consideration of the additional one level reduction 
for defendants at all offense levels. We oppose both of these proposed amendments. 
In regard to Proposed Amendment 24, there is no evidence that the proposed changes 
are needed. Furthermore, the removal of the presently listed factors from §3E1 .1 (a) 
will make it more difficult for probation officers to make informed recommendations to 
trial courts concerning the appropriateness of this reduction. 

We are even more opposed to Proposed Amendment 24 which, ir.i essence, 
dramatically raises the acceptance of responsibility reduction in all cases from two 
levels to three levels. We note that the factors that would engage the additional one 
level reduction are of the type which would ordinarily be applicable to the basic two 
level reduction in its current form. More significantly, if the three level acceptance of 
responsibility is applied to all offense levels, the potential exits whereby a defendant's 
sentence can be reduced as many as two sentencing zones. For instance, if a 
defendant is sentenced at a Zone C offense level of 11 where he/she would serve at 
least four months, a three level acceptance of responsibility reduction would result in 
the defendant being sentenced at a Zone A offense level of 8 and possibly receiving no 
sentence of imprisonment. Once again, this sends the wrong message in regard to all 
serious crimes and, specifically, to tax crimes where the sentences often fall within the 
sentencing zones set forth in the foregoing example. 

Proposed Amendment 25 resolves a conflict in the circuits by providing an 
addition to Application Note 4 that commission of an offense while awaiting trial or 
sentencing, whether or not the new offense is similar to the instant offense, ordinarily 
indicates that a defendant has riot accepted responsibility for the instant offense. We 
support this amendment which will resolve the conflict consistent with the holding in 
United States v. Watkins, 911 F.2d 983 (5th Cir. 1990). 

Proposed Amendment 28(6) - Issue for Comment 

The issue for comment is whether and how to address the circuit conflict of 
whether "victim of the offense" under §3A 1.1 refers only to the victim of the offense of 
the conviction or to the victim of any relevant conduct. If this issue is to be addressed, 
we favor the view of the Second Circuit in United States v. Echevarria, 33 F.3d 175 (2d 
Cir. 1994) which held that a vulnerable victim need not be the victim of the offense of 
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conviction, as opposed to the limiting view toward relevant conduct taken by the Sixth 
Circuit in United States v. Wright, 12 F.3d 70 (6th Cir. 1994). 

We believe that Wright clearly demonstrates a situation where a victim can be a 
victim of an offense without being a direct victim of the offense of conviction. In this 
case, the defendant used the economic vulnerability of several people to induce them 
to participate in his scheme to defraud the government through the filing of false tax 
refund claims. In Echevarria, the defendant held himself out as a physician to defraud 
health insurance providers. The patients were victims of the offense because they 
believed they were receiving effective medical attention; however, they were not victims 
of the offense of conviction. In both of these cases, the defendant "used" individuals 
for their particular criminal scheme based on those peoples' vulnerability and, as such, 
we believe that this conduct deserves to be dealt with severely through the use of a two 
level enhancement. One way to resolve this conflict is making it clear in the guideline 
commentary that the enhancement is meant to encompass such conduct. 

Proposed Amendment 28(14) - Issue for Comment 

This issue for comment concerns the circuit conflict of whether the collateral 
consequences of a defendant's conviction can be the basis of a downward departure. 
We believe that granting a downward departure on the basis of collateral 
consequences undermines the Congress' goal of achieving uniformity in sentencing. 
Prosecution of white collar crimes often involve professionals and business persons 
who, as a result of their convictions and/or sentences, encounter loss of licenses and 
closure of businesses. To allow these defendants to take advantage of this additional 
potential windfall which is unavailable to nonprofessional and employee defendants, 
promotes the unequal treatment of the defendants that the guidelines sought to 
eliminate. 

In addition to the cases cited in Proposed Amendment 28(14), a recent tax case, 
United States v. Olbres, 99 F.3d 28 (1st Cir. 1996), involved a·husband and wife 
defendants who appealed the denial of a downward departure based on the fact that 
their business would fail and their 12 employees would lose their jobs if the defendants 
were imprisoned. The District Court denied the departure because it did not believe 
that business failure and third party job loss could legally serve as the basis for a 
downward departure. The first Circuit applying Koon v. United States, 116 S.Ct. 2035 
(1996) remanded the case and noted that only a "rare case" falls outside the heartland 
that "the mere fact that innocent others will themselves be disadvantaged by the 
defendants' imprisonment is not alone enough to take a case out of the heartland." 

Consequently, we believe that collateral consequences should not be the basis 
for a downward departure . 

Proposed Amendments 37(S) and (T) - Consolidation of §§2T1 .1 and 2T1 .6: 
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Consolidation of §§2E4.1, 2T2.1 and 2T2.2 

Proposed Amendment 37(S) consolidates §§2T1 .1 and 2T1 .6. Section 2T1 .6 
applies to 26 U.S.C. § 7202 (Failing to Collect or Truthfully Account for and Pay Over 
Tax). The consolidation of these guidelines is logical and, therefore, we have no 
objection to this proposed amendment. 

Proposed Amendment 37(T) consolidates §2E4.1 (contraband cigarettes) with 
§2T2.1 (nonpayment of alcohol and tobacco taxes) and with §2T2.2 (regulatory 
offenses). All of these are infrequently applied guidelines and we have no objection to 
this proposed amendment. 

MFKlotz/pt 3/12197 
MFKlotz x15 SEN-AMND.98 
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UNITED STATES POSTAL INSPECTION SERVICE 

OFFICE OF COUNSEL 

March 14, 1997 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 

Attention: Michael Courlander 
Public Information Officer 

Dear Mr. Courlander: 

The United States Postal Inspection Service respectfully submits it comments to the 
proposed amendments published by the Commission in the January 2, 1997, Federal 
Register . 

Generally, we support the Commission's efforts to consolidate and simplify the 
guidelines, especially in the area of loss determination for theft and fraud offenses. 
Over the last four years, we have proposed amendments for calculating the economic 
loss for theft of mail generally and the theft of mail containing credit cards. In our 
submission this year, we again recommended changes to address these problems. In 
particular, we proposed alternative means to determine the economic loss for stolen 
credit cards and large volume mail thefts based on the principles of intended loss and 
risk of loss. Specific provisions that authorize an upward departure for these offenses 
would address the shortcomings of the current guidelines. Furthermore, there are 
inconsistent interpretations among the circuits in the application of the theft guidelines 
for stolen, but unused, credit cards that ·we believe the Commission should address. 

Although our proposed amendments were not published, the reasons we gave in their 
support are similar to those cited by the Commission in its proposed amendments for 
1997. 

We are in favor of increasing the base offense level for theft and fraud offenses as 
proposed in Amendment 18. However, we have a concern with the deletion of 
§281 .1 (b)(3), the specific offense characteristic that provides for a two-level increase 
for the theft of undelivered United States mail. We do not support the elimination of 
this guideline and disagree with the narrative accompanying its proposed deletion: 
"[b)ecause the floor of 6 for offenses involving the theft of mail is unnecessary given 
the proposal to increase the base offense level for offenses from 4 to 6." 

475 L'ENFANT F'LAZA SW 
WASHINGTON DC 20260-2181 
( 202) 268-4418 
FAX: (202) 268-4563 
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The federal statutes governing the theft and obstruction of mail differentiate United 
States mail from other stolen or destroyed property. We believe this distinction was 
the basis for § 2B 1 . 1 (b)(3) when it was promulgated and feel strongly that it should be 
maintained in any general offense level increase proposed for the theft guidelines. The 
current guideline considers the inherent value of mail that cannot always be measured 
in dollars, the government's fiduciary role in this public communications service, and 
the mail as an integral part of our nation's commerce. Moreover, the commentary to 
the mail theft guideline states: "(t]hat the theft of undelivered mail interferes with a 
government function and the scope of the theft may be difficult to ascertain." For 
these reasons, we request the Commission maintain a two-level increase for theft or 
destruction of. United States mail above any new base offense level established for 
theft offenses. 

As a final matter, we agree with Amendment 37 that would consolidate the mail theft 
and obstruction guidelines and the corresponding change to the commentary. 

If you have any questions, or need additional information, please feel free to contact 
me at (2021 268-4415. 

Sincerely, 

ounsel 
Office of Chief Inspector 

OiJ226 
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The Honorable Richard P. Conaboy 
and Commissioners 

Unite1 States Sentencing Commission 
One Columbus Circle, N.E. 
Washington, D.C. 20002-8002 

Dear Chairman Conaboy and Commissioners: 

March 17, 1997 

We are writing on behalf of Families Against Mandatory Minimums to comment on the 
1997 proposed guideline amendments. The three amendment proposals which F AMM considers 
to be of the highest priority, acquitted conduct (Proposed Amendment 9), the cliff between 
offense levels 42 and 43 (Proposed Amendment 13), and mitigating role (Proposed Amendment 
22), have been addressed in F AMM's previously submitted written testimony. For your 
convenience, this letter also includes the text of that submission. Seven additional amendment 
proposals of importance to F AMM are addressed herein: controlled substance transactions 
separated by more than one year (Amendment Proposal 8), aggravating role in the offense 
(Amendment Proposal 21 ), acceptance of responsibility (Amendment Proposals 24, 25 and 26), 
aberrant behavior (Amendment Proposal 28), and the effect of the safety valve on supervised 
release terms (Proposed Amendment 30). 

Controlled Substance Transactions Separated by More than One Year 
(Amendment Proposal 8) 

As recognized by some courts, "careful practice [in assessing drug quantities] is essential 
where a defendant's sentence depends in such large measure on the amount of drugs deemed 
attributable to his conduct." United States v. Shonubi, 998 F.2d 84, 89-90 (2d Cir. 1993). 
Application ofU.S.S.G. §1B1.3 (relevant conduct) is among the guideline issues most frequently 
appealed and results in the greatest number ofreversals. United States Sentencing Commission, 
1995 Annual Report 132, 142-43. The example derived from United States v. Hill, 79 F.3d 1477 
(6th Cir. 1996), may avert the erroneous counting of temporally remote and unrelated drug 
transactions. Therefore, F AMM does not oppose this amendment. 

However, additional language may be required to avoid the inference that two drug deals 
eleven months apart are, ipso facto, part of the "same course of conduct." If the Commission 
goes forward with this amendment, the commentary should also state that even when shorter time 
intervals are involved (i.e., one year or less), transactions are not necessarily part of the "same 
course of conduct" simply because they involved the same controlled substance . 

1612 K Street, NW • Suite 1400 • Washington , D.C. 20006 • (202) 822-6 700 • tax :202 ) 822-6704 • FAMM @famm.org • http ://www.famm org 
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Acquitted Conduct as Relevant Conduct 
(Proposed Amendment 9) 

Public participation -- through the jury system -- is vital to our system of law. A 
sentencing guideline which nullifies the effect of jury verdicts is offensive to our participatory 
democracy. FAMM supports Proposed Amendment 9, Option 1B, excluding acquitted conduct 
from relevant conduct. 

The rationale used to support the current approach to acquitted conduct, based upon pre-
Guidelines cases such as Williams v. New York, 337 U.S. 241 (1949), is that sentencingjudges 
have always been free to consider all relevant and reliable evidence. Williams held that judges in . 
sentencing may, if they choose, take account of nonconviction behavior; the Guidelines, on the 
other hand, mandate pre-determined sentence increases for such conduct. In addition, it has been 
suggested that 18 U.S.C. § 3661 prohibits erecting a bar to the required use of acquitted conduct. 
If this were true, many other guidelines that cabin judicial discretion at sentencing would 
constitute impermissible limitations under 18 U.S.C. § 3661. See, e.g., U.S.S.G. §5Hl.12 ("Lack 
of guidance as a youth and similar circumstances indicating a disadvantaged upbringing are not 
relevant grounds for imposing a sentence outside the applicable guideline range."). 

It is often noted that people first exposed to the Sentencing Guidelines find it troubling 
that they require judges to calculate sentences based upon conduct that was the subject of charges 
resulting in acquittal. Michael Tonry, Sentencing Matters 94 (1996) . This particular criminal 
process does not satisfy the appearance of justice. With surprising hubris, Senators Abraham and 
Hatch, in their letter to Commissioner Goldsmith, write that they would "be most surprised and 
also would be deeply concerned if an expert body, such as the Sentencing Commission, 
succumbed to the untutored reactions of such persons by modifying the Guidelines to limit the 
use of conduct underlying an acquittal." Criticism of the sort appearing in a recent Washington 
Post series is a poignant reminder that the Commission must be seen to do justice, even by the 
"untutored." Mary Pat Flaherty and Joan Biskupic, Despite Overhaul, Federal Sentencing Still 
Misfires, Washington Post, October 6, 1996, at Al , A2 l. 

The "Cliff' Between Level 42 and Level 43 
(Proposed Amendment 13) 

F AMM believes that life sentences without parole are totally inappropriate for drug 
offenses. This country's most severe punishment, save execution, should be reserved for our 
most dangerous offenders, for whom permanent incapacitation is the only way to ensure public 
safety. Through a combination of enhancements under the current Guidelines, non-violent 
offenders are easily ensnared by the natural life sentence mandated by offense level 43. 

Submitted for the Commission' s consideration is the case of Sharvonne McKinnon, who 
at age 27 began serving her life sentence for a crack cocaine conspiracy. (See United States v. 
McKinnon , 102 F.3d 1120 (11th Cir. 1997) ). \tls. \tkKinnon was romantically involved with a 

l 



• 

• 

• 

crack kingpin, who was also the father of her toddler son. For three years prior to her arrest, she 
had been employed as a bus driver. Although not reflected in her sentence, she was apparently 
not a sufficient threat to the community to warrant detention pending trial. Ms. McKinnon was 
held accountable for the total amount of crack involved in the entire conspiracy, although her 
alleged participation primarily consisted of counting rocks of cocaine, counting money, and 
acting as a lookout. With a 2-level enhancement for possession of a firearm, Ms. McKinnon's 
adjusted offense level was 44. She received no upward adjustment for aggravating role in the 
offense. 

: Although Sharvonne McKinnon may now be eligible for less than a life sentence pursuant 
to Guidelines Amendment 505 (capping the Drug Quantity Table at offense level 38), the 
Commission's staff has identified approximately 30-40 other individuals who received life 
sentences in cases not involving death of a person or treason. F Atvt:M supports the proposed 
amendment to abolish "mandatory" natural life sentences in these cases. 

Aggravating Role in the Offense 
( Amendment Proposal 21) 

Part A of this proposal would add the following to the introductory commentary 
concerning role in the offense: "the fact that the conduct of one participant warrants an upward 
adjustment for aggravating role, or warrants no adjustment, does not necessarily mean that 
another participant must be assigned a downward adjustment for mitigating role." For the sake 
of parity, the commentary should explain that the converse is also true; that is, a mitigating role 
adjustment for one participant does not require that another participant receive an aggravating 
role adjustment. Aside from this flaw, F AMM does not oppose the amendments to the 
introductory commentary proposed in Part A. 

Because Options One and Two of Part B threaten to increase the number of aggravating 
role adjustments in controlled substance cases, F AMM opposes these amendments. These 
proposals would reduce the number of participants necessary for a four-level upward adjustment. 
Some observers and Commission staff have noted that the number of participants is not a reliable 
indicator of role because this factor varies depending upon the offense type. As illustrated in one 
staff discussion paper, five-person drug conspiracies are relatively common but a five-person 
robbery is unusually large. Reducing the number of participants required will only enhance the 
disproportionate application of aggravating role adjustments to controlled substance offenses. 

Furthermore, while weight often overstates culpability in drug cases, calling for liberal 
application of mitigating role adjustments, the converse is not true with respect to aggravating 
role adjustments. The Guidelines' excessive reliance upon weight negates any concern that 
guideline sentences, combined with mandatory minimums, will fail to adequately punish higher 
ranking drug offenders. Therefore, aggravating role adjustments should be infrequent. 

Both Options One and Two contain an application note entitled "Illustrations of 
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Circumstances That May Warrant an Upward Departure." Here again, this amendment lacks 
symmetry with the proposed mitigating role guideline. The analogous departure provision set 
forth in the mitigating role amendment states that " [ s ]uch a departure should not result, without 
more, in a lower sentence than would result if the defendant had received a mitigating role 
adjustment under this section." Upward departures for aggravating role in the offense should be 
limited in the same way. 

Option Three adopts a flexible approach to aggravating role in the offense similar to the 
proposed amendment of the mitigating role guideline. F AMM does not oppose this option. 

·., 

Mitigating Role in the Offense 
(Proposed Amendments 21 and 22) 

F AMM applauds the Commission for reducing emphasis on drug weight through a more 
flexible mitigating role guideline. The Guidelines often require judges to impose severe 
sentences on "mules" and other minimally involved participants. In such cases, drug quantity 
already overstates culpability and should not also preclude mitigating role reductions. 
Assessment of role should not, as suggested by the commentary in application note 2, be affected 
by drug amount. F AMM supports the elimination of this commentary. 

Nonetheless, Proposed Amendment 22 remains unduly restrictive in other respects. The 
proposed definition, requiring that the defendant be "a substantially less culpable participant," 
inexplicably raises the current standard for the two-level reduction; that is, a minor role reduction 
is now authorized under the Guidelines for a participant who is simply " less culpable than most 
other participants." The commentary regarding burden of persuasion may also undermine the 
flexibility aimed for by the Commission. That is, the proposed amendment instructs, "As with 
any other factual issue, the court, in weighing the totality of the circumstances, is not required to 
find, based solely on the defendant ' s bare assertion, that such a role adjustment is warranted." 
The chilling effect of this commentary may be particularly pronounced in jurisdictions where the 
current practice is to deny reductions for mitigating role if the defendant's post-arrest statements 
are the only evidence thereof. See Tony Garoppolo, Treatment of Narcotics Couriers in the 
Eastern District of New York, 5 Fed. Sent. R. 317 ( 1993). This provision does not appear 
elsewhere in the Guidelines and is equally unnecessary in the mitigating role guideline. 

F AMM also objects to the elimination of the three-level reduction. By eliminating an 
adjustment deemed appropriate in 298 cases in a recent year, this proposal reduces sought-after 
flexibility. United States Sentencing Commission. 1995 Annual Report 73. Secondly, the 
intermediate adjustment may facilitate plea negotiations. allowing the parties to resolve 
differences of opinion as to mitigating role. 

Concerning the additional issues for comment. F AMM urges the Commission to 
expressly sanction minimal role adjustments for mules . Although these participants have no role 
other than delivery, wide disparity exists in the appl ic:.1 ti on of the mitigating role guideline to 
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mules. See Tony Garoppolo, Treatment of Narcotics Couriers in the Eastern District of New 
York, 5 Fed. Sent. R. 317 (1993) (reporting that the Eastern District of New York routinely 
affords four-level reductions for mules, while other port cities only occasionally afford two-level 
reductions for such defendants). Consider the case ofDonaldo Munoz-Vallejo, a mule who was 
arrested on a vessel in Houston, Texas, carrying cocaine-packed sardine cans. ( United States v. 
Munoz-Vallejo, No. H-95-00220-01 (S.D. Tex.) (on file with FAMM)). Mr. Munoz admitted 
responsibility and immediately cooperated with the Customs agents, but the other participants in 
the offense were never apprehended or formally identified. Mr. Munoz, who had been lawfully 
employed on merchant ships in Colombia for several years, explained that he was approached by 
a man' who asked him to deliver the sardine cans. As with all mules, Mr. Munoz was promised a 
flat fee and had no proprietary interest in the cocaine. While the probation officer and the 
sentencing court apparently accepted Mr. Munoz's explanation of his part in the offense, he did 
not receive a downward adjustment for his mitigating role. Consequently, Mr. Munoz was 
sentenced to 87 months imprisonment. F AMM contends that a flexible mitigating role guideline, 
combined with commentary explicitly identifying mules as minimal participants, would result in 
more appropriate sentences for individuals like Mr. Munoz. 

Acceptance of Responsibility 
(Amendment Proposal 24) 

Based upon the Commission's 1995 Annual Report, it appears that approximately six 
percent of all defendants who plead guilty are denied an adjustment for acceptance of 
responsibility. United States Sentencing Commission, 1995 Annual Report 53, 74. A bright line 
rule that all defendants who plead guilty receive the acceptance of responsibility adjustment 
would reduce litigation and reward individuals who do not put the government to the 
considerable expense and burdens of trials and appeals. 

Instead, Amendment Proposal 24 further complicates the operation of this guideline. For 
the two-level reduction, the amendment imposes a timeliness requirement and, for the extra one-
level reduction, the amendment requires that the defendant demonstrate "extraordinary" 
acceptance of responsibility. Both of these provisions are far too restrictive and are likely to 
result in fewer adjustments. Another flaw is the suggestion that the defendant must provide 
accurate "information regarding the defendant's juvenile and adult criminal record." The 
connection between a defendant's accurate account of his criminal history and acceptance of 
responsibility for the present offense is tenuous in many cases. Moreover, this provision is 
simply unnecessary in light of the fact that probation officers uniformly rely upon other, 
generally more accurate, sources for criminal history information. For these reasons, F AMM 
opposes this amendment proposal. 

Acceptance of Responsibility 
(Amendment Proposal 25) 

F AMM opposes this amendment which would effectively bar a reduction for acceptance 
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of responsibility based upon the commission of a new offense while pending trial or sentencing 
for the offense of conviction. Like the preceding amendment, this proposal would divert the 
sentencing judge's focus from the defendant's guilty plea. The commission of a new offense 
does not necessarily negate the defendant's e;enuine contrition for the offense of conviction. 
While new offenses may suggest a likelihood on the part of the defendant to recidivate, this 
factor may be adequately considered by the judge in determining the proper sentence within the 
guideline range. 

Acceptance of Responsibility 
(Amendment Proposal 26) 

F AMM supports this amendment proposal, which eliminates the offense level threshold 
for the additional one-level reduction. Simply stated, low level offenders should not be denied a 
reduction available to higher level offenders. Inasmuch as a lower offense level indicates 
involvement in a small scale offense, a defendant with an offense level less than 16 is perhaps 
less likely to benefit from a mitigating role adjustment or a substantial assistance departure. 

Issue for Comment: Aberrant Behavior 
(Amendment Proposal 28) 

Part Thirteen of Amendment Proposal 28 invites comment on "[w]hether multiple 
criminal incidents occurring over a period of time may constitute a single act of aberrant 
behavior warranting departure." In its proposed amendments, F AMM recommended that §5K2 
include a new section to read as follows: 

If the defendant's conduct constitutes a single episode of aberrant 
behavior, a downward departure may be warranted. Departure 
from the guidelines may be justified even where the conduct is the 
result of some planning and preparation. 

This proposal would resolve two closely-related conflicts regarding aberrant behavior departures: 
( 1) Whether aberrant behavior must be spontaneous and unplanned, and (2) whether aberrant 
behavior may involve multiple acts. The current reference in the Guidelines to aberrant behavior 
has been interpreted too narrowly by some courts. In resolving the circuit conflict, the 
Commission should encourage departures in a broader category of cases where the criminal 
conduct involves multiple acts and/or some preparation but nonetheless is completely out of 
character for the defendant. 

Safety Valve and Supervised Release 
(Proposed Amendment 30) 

F AMM supports this proposed amendment and commends the Commission for clarifying 
application of the safety valve . 

6 
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Conclusion 

F AMM appreciates this annual opportunity to propose amendments to the Guidelines and 
to comment on published proposals. To safeguard the value of this process, we urge the 
Commission to voice its opposition to mandatory minimums and other legislative measures that 

,diminish the role of the Commission and the Guidelines. 

;;;o;~ 
Julie Stewarf 
President 

7 

\Sf.~-~~ 
Kyle W. O'Dowd 
General Counsel 
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THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 

42 WEST 44TH STREET 
NEW YORK, NY 10036~690 · 

COMMITTEE ON CRIMINAL ADVOCACY 

PHILIP R. EDELBAUM 
OWR 

100 OIURCI STREET, SUITE 1'415 
NEWYORK,NY 10007 

(212) 571-1770 
r AX# (212) 571-0160 

United States Sentencing Commission 
1 Columbus Circle NE 
Suite 2-500 
Washington, DC 20002-8002 
Attention Public Information 

Dear Sirs: 

JONATHAN D. LUPKIN 
SECRETARY 

45ROCKEFELLERPLAZA 
NEWYORK, NY 10111 

(212) 95.-3700 
FAX:(212)'5~ 

March 13, 1997 

On behalf of the Association of the Bar of the City of New York, I enclose the comments 
of the Committee on Criminal Advocacy, on the Proposed Amendments to the United States 
Sentencing Guidelines. If there are any questions feel free to contact me. Thank you. 

Very truly yours, 

4-<ue1/4._ 
Philip R. Edelbaum 

Enc . 
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REPORT OF THE CRIMINAL ADVOCACY CO1\1MITIEE 
OF THE ASSOCIATION OF THE BAR 

OF THE CITY OF NEW YORK CONCERNING 
PROPOSED AMENDl\ffiNTS TO THE SENTENCING GUIDELINES 

INTRODUCTION 

The Committee on Criminal Advocacy (the "Committee") has reviewed the 
proposed changes to the Sentencing Guidelines which are being considered by the Sentencing 
Commission. This report describes the proposed changes to the Sentencing Guidelines on which 
the Committee reached consensus. 

THE PROPOSED CHANGES TO THE GUIDELINES 
AND THE CONSENSUS REACHED 

1. The Issue of Including or Excluding Acguitted Conduct From The Calculation 
of "Relevant Conduct" Under Sentencing Guidelines Section lBl.3. 

The proposed changes to Section lBl.3 of the Sentencing Guidelines 
("Relevant Conduct") include three proposals which would affect the inclusion of acquitted 
conduct in the calculation of "relevant conduct" for sentencing purposes. As the law now 
stands, see United States v. Watts, 117 S.Ct. 633 (1997), acquitted conduct~ included in the 
calculation of relevant conduct. The Sentencing Commission solicits comment on three new 
"options" for dealing with this issue. Under the first option, acquitted conduct would not be 
considered relevant conduct. A "sub-option" proposed by the Commission would exclude 
acquitted conduct, unless proven by independent evidence not submitted at trial. Under the 
second option, acquitted conduct would not be considered relevant conduct unless "established 
by clear and convincing evidence." (This option does not appear to require explicitly that the 
evidence be independent of the evidence submitted at trial). Under the third option, acquitted 
conduct would be considered relevant conduct, but the District Judge would be permitted to 
depart downward to a degree equal to the amount of relevant conduct associated with the 
acquitted conduct, to ensure "fundamental fairness." 

The Committee believes the Sentencing Commission's Option 2 should be 
endorsed, with the proviso that the "clear and convincing" evidence establishing the conduct be 
evidence than the evidence presented by the Government at trial. The presently drafted 
version of Option 2 appears to the Committee's members to permit the Court to include 
acquitted conduct in virtually any case in which an acquittal occurs. 

2. The Proposed Amendment to Sentencing Guidelines 
Section 2Xl.1 (Conspiracies and Attempts). 

The Commission invites comment on its proposal to eliminate this section 
from the Guidelines, which allows for a downward adjustment of three levels in limited 
circumstances relating to conspiracies that are interrupted by an arrest prior to nearing the 
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completion of the object of the conspiracy. The Commission expresses the view that this 
situation may be better addressed by a downward departure, given the relatively rare 
circumstances in which this adjustment has been granted. 

The Committee's consensus view is that this section should be left in place, 
and that replacing this section with a departure will add to confusion in this area. 

3. The Proposal to Amend the "Financial Institution" 
Adjustment to the Larceny Guideline, Sentencing Guidelines Section 2Bl.l(b)(6). 

As presently drafted, the Larceny Guideline requires an upward adjustment 
of four levels if a defendant steals more than $1,000,000 from a financial institution, and a 
minimum base offense level of 24 in such circumstances. The Commission proposes to delete 
the four level upward adjustment, but keep in place the floor of a base offense level of 24. 
Thus, under the proposed change in Section 2Bl.1 of the Guidelines, in the event a defendant 
steals more than $1,000,000 from a financial institution, his or her base offense level will be no 
less than 24, but won't be adjusted upward another four levels simply because the defendant's 
victim was a financial institution. 

The Committee agrees that the proposed change was a good one. A base 
offense level of 24 requires a sentencing range of at least 51-63 months absent a downward 
departure, and the Committee believes this sentencing level is adequate to deter and punish a 
defendant who steals $1,000,000 from a financial institution . 

4. The Proposal to Amend the Sentencing Table, 
Sentencing Guidelines Section 5Al. 1. 

The Commission proposes to amend the Sentencing Table to reduce the 
number of automatic life sentences required by the Guidelines. As it presently works, the 
Sentencing Guidelines Sentencing Table often requires a life sentence for serious narcotics 
traffickers whose base offense levels are adjusted upward for a management role, firearms and 
other adjustments. The proposed amendment will generally limit automatic life sentences under 
the Guidelines to treason and homicides, and will cap a narcotics defendant's (or other 
defendant's) exposure at a range of 360 months to life. Thus, the District Court will still have 
the discretion to impose a life sentence if it sees fit, but will not be required to do so. 

The Committee agrees that the proposed amendment to the Sentencing 
Table was a good one, and would like to recommend the amendment to the Commission. 

5. The Proposed Amendments to the Fraud Guideline, 
Sentencing Guidelines Section 2Fl.1. 
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There are many proposed amendments to the Fraud Guideline, and the 
Committee's discussion of them was lively. The Committee agreed on the following issues 
raised by the Commission: 

a. The Committee agrees with the Commission that repayments to victims 
in a Ponzi scheme or other scheme, which are made prior to the discovery of the scheme by law 
enforcement, should be used to reduce the calculation of "loss" under Section 2Fl.1. If 
accepted, the amendment to the Sentencing Guidelines that would express this view would 
effectively overrule United States v. Mucciante, 21 F.3d 1228 (2d Cir.), cert. denied, 115 S.Ct. 
361 (1994) and its progeny. The Committee believes that it is unfair to extend a defendant's 
prison term for monies he has already repaid. 

b. The Commission raises the issue of whether, in certain fraud schemes, 
the "retail market," "wholesale market" or "black market" prices of goods, and consequential 
damages and costs should be used in calculating loss in a fraud . The Committee was of the view 
that either the "retail" or "wholesale" market value of goods can be appropriate measures of loss 
in some cases, but the Committee was also of the view that the "black market" measure of loss 
would be impossible to prove and should not be incorporated in the Guidelines. The Committee 
was also of the view that consequential damages, costs and interest should not be included in the 
measure of "loss" under the fraud guideline. The Committee believes that a simple, "bright 
line" measure of loss is best, and will reduce the amount of litigation and confusion that exists 
in this area. 

c. The Commission also raises the issue of whether "gain" to a wrongdoer 
should be used to calculate the base offense level in some frauds rather than "loss" to a victim. 
The Commission invites comment on whether a disparity between "gain" and "loss" should be 
a ground for an upward departure in cases where the gain to the wrongdoer exceeds loss to his 
victim. The Committee agreed that the Guidelines should permit "gain" to be used as a 
substitute measure to determine a defendant's base offense level, where there is a significant 
disparity between the wrongdoer's gain and a victim's loss or the.intended loss. The Committee 
further proposes, that a gross disparity between "gain" and "loss" might also be a basis for a 
downward departure in some circumstances -- for example, where an employee of a business 
operated as a Ponzi scheme knows the full extent of the scheme, but gains only his salary from 
the fraud, and the amount of the loss caused by the scheme vastly exceeds the amount of salary 
obtained by the employee . 
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February 11, 1997 

Dear Commissioners ... 

I write regarding §5Cl.2, limitation on applicability of statutory 
minimum sentences in certain cases, commonly referred to as the 
"safety valve" provision . 

The guideline became effective on September 23, 1994 however it was 
not made retroactive. The Congress and the Commission recognized 
the injustice inherent in the original law, however by only 
allowing the safety valve to be applied to sentencings after 
September 23, 1994, certain individuals received excessively harsh 
punishments right up to that date, with no recourse. 

I repr esented an individual named Jorge Espinal in the Middle 
District of Florida, Tampa Division, Case No. 93-255CRT-25B who was 
sentenced on April 12, 1994 to a minimum mandatory 10 years for 
violation of Title 21 u.s.c. § 84l(a)(l) involving cocaine 
hydrochloride. 

Mr. Espinal had a guideline exposur e of 87-108 months and would 
have otherwise qualified for the safety valve. Since he had the 
misfortune of being ·sentenced in April, rather than after September 
23, he received the excessive time by default . 

Arthur 

good fortune, I believe the commission should 
decide whether or not §5Cl.2 should apply to 

please feel free to contact me 

Office 
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Board Certified• Criminal Law 
Texas Board of Legal Specialization 

JOHN M. ECONOMIDY 
ATTORNEY AT LAW 

6100 BANDERA, SUITE 508 

SAN ANTONIO, TEXAS 78238-1653 

February 3, 1997 

U.S. Sentencing Commission 
Attention: Public Information 
One Columbus Circle, N.E., Suite 2-500 
Washington, D.C. 20002-8002 

... 
Re: Comment on USSG on Consideration of Acquittals 

Gentlemen: 

TELEPHONE 
(2IO)SZl•784J 

I am responding to the January 2, 1997 Federa 1 Register proposa 1 on 
considering in sentencing prior charges for which a defendant was acquitted. 

I have recently had a client in this very position in a state capital 
murder case, and clearly relitigation of the acquitted offenses resulted 
in a grave misjudgment and immoral imposition of the death penalty. 

Arnold was acquitted of a double murder in his mid-teens. The facts 
were simple. A former boyfriend of his mother entered their home three times 
after Arnold had gone to bed. Toxicology tests showed the boyfriend was 
legally intoxicated and heavy concentrations of cocaine were in his body . 
Arnold awoke when the boyfriend was robbing and beating uo his mother. The 
unarmed 15-year-old stood up to this thug to protect his mother. The thug 
pulled a pistol on Arnold, who skidded across the room and grabbed a handgun 
from under the living room sofa. Both men exchanged shots. The intoxicated, 
coked-up thug failed in his aim. Arnold did not. 

The family had no phone. They lived in a neighborhood where police 
were not trusted. The mother insisted that the body be removed. While Arnold 
went to dump the body on some railroad tracks, one of Arnold's homeboys drove 
up and killed the boyfriend's girlfriend, who was outside in a car. Arnold 
had no knowledge or involvement in the second shooting. 

Arnold testified at trial. The jury quickly found him not guilty. 

Several years later, the State charqed Arnold on an accomplice theory 
in the capital murder of a drug dealer who had a long history of assaults. 
The State spent more time and argument on the prior case involving the acquittals 
than on the death of the drug dealer dirtbaq. Arnold could not testify to 
raise the self-defense issue. The prior acquittals--totally justified--meant 
nothing. All jurors saw was that this kid killed three persons, and assessed 
the death penalty. 

I am not at all impressed with the antiseotic reasoning and legal fictions 
of Dowling v. United States and United States v. Watts, in which the U.S. 
Supreme Court has approved use in court of matters where the accused was 
acquitted. 
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_ The use in sentencing of conduct where the defendant was acquitted 
is immoral. Such use detracts public respect for the law and for justice. 
It betrays the core values of our nation. It smacks of the quality of justice 
expected from Nazi Germany or a third world dictatorship, not in the pejorative 
sense, but in the actual ethical sense. 

Reuse of conduct resulting in acquittals assumes that an accused will 
be on equal footing as the prosecution. Invariably, the accused will not. 
In my case and in others with which I have knowledge, witnesses for the defense 

. are -often dead, absent, in prison wanting a deal and thus hurting their credibility 
as~ witness, or beset with memory problems over the years. You might suggest 
that there would be a record of trial from the acquittal to use. No so. 
Court reporters do not transcribe a record for a trial that resulted in an 
acquittal for obvious reasons. Court reporters do not save their notes after 
so many years (Texas: 3 years). Evidence is discarded. 

On August 9, 1916, my grandfather as a county clerk in a rural Texas 
county tried vainly to stop a mob from lynching a Negro who killed the county 
sheriff. Without a trial, the accused was tarred and feathered, hung until 
death in the county square, and then his body was dragged behind a Model 
A Ford. 

When I see proposals like yours to use acquittals for sentencing, it 
is clear that the lynch mob mentality of overpaid, bloated bureaucrats inside 
the Beltway still persists . 

Sincerely, 

~m_zl,~ 
(JOHN M. ECONOMIDY 4 
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KIBBEY & BARLOW 
ATTORNEYS AT LAW 

February 25, 1997 

U.S. Sentencing Commission 
One Columbus Circle 
Sutte 2-500 
Washington, DC 20002-8002 

Dear Commission Members: 

As a former prosecutor and now an attorney who regularly 
represents criminal defendants, I write to give you my input . on 
guideline modifications for acquitted defendants. 

. . : 
. . 

. . . . . : 

It' is without question that the current legal ability for a judge to 
consider a.rui_ then add points for acquitted offenses_ is abhorrent _ to 
the · entire notion that . a man should be punisheq only for wh~t_ tie is 
convicte~ of. Such a practice runs afoul of the common perceptior, of 
justice to the average American layman. It is this average American 
layman that we are all counting upon to trust the government and to 
support the important institutions of the judiciary. Public erosion and 
confidence of our judiciary can only lead to further erosion of the basic 
foundations that we all rely upon. 

Simply put, a federal sentencing judge should not. be allowed to 
consider acquitted offenses for enhancement of sentencing ranges. 
However, if the Commission is going to give a judge the discretion to 
consider such acquittals, I believe the standard should be a very tough 
one: a combination of requiring that the defendant's guilt be proven by 
"clear and convincing evidence,'1 as well in so doing that such 
considerations 11would not raise substantial concerns of fundamental 
unfairness to the average American." It is important that these 
matters be viewed from the eyes and minds of the average citizen, 
because otherwise legal sophistry would enable prosecutors and 
judges to convince themselves tllat such consideration did not seem 
fundamentally unfair ro..Jhfiln. . 

RICHARD D . KIBBEY 
416 CAMDEN AVENUE STIJART, FL 34994 
(561) 286-0023 FAX (561) 221-8888 

RICHARD A. BARLOW 
412 Ci\.\lDEN A ve .JUE STIJART, FL 34994 
(56 1) 286-1721 fax (561) 286- 1754 
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U.S. Sentencing Commission 
Page2 
February 25, 1997 

Thank you for considering this, and I urge you not to allow it, but . 
if you are going to allow it, to give it the stro est possible,limitatiops. 

,, 
·,·. 

RDK:ksw 
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Assis1an1 Anomey General 

Honorable Richard P. Conaboy 
Chairman 
United States Sentencing Commission 
Federal Judiciary Building. 
One Columbus Circle NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Chairman Conaboy: 

U.S. Department of Justice 

Tax Division 

Washington, D.C. 20530 

April 17, 1997 

On behalf of the Tax Division, I would like to express my sincere appreciation to you and 
the other members of the Sentencing Commission for the reception afforded Deputy Assistant 
Attorney General Mark E. Matthews at your April 14, 1997, Commission meeting to address 
proposals to increase the fraud and tax loss tables. I very much wanted to appear personally 
before the Commission to lend my support for the proposals, but, unfortunately, the press of 
other departmental business precluded that. However, Mr. Matthews has reported to me on the 
meeting, and I write to make clear my wholehearted endorsement for Mr. Matthews' comments 
in favor of enhancing sentences under the fraud and tax guidelines during this amendment cycle. 

Since becoming Assistant Attorney General in 1994, I have been frustrated on numerous 
occasions by the Sentencing Guideline ramifications in our criminal tax cases. Particularly at 
this time of year, when the overwhelming majority of the American people diligently strive to 
render a complete and honest accounting of their income to the Government, we need to be ever-
vigilant in promoting deterrence in the area of criminal tax enforcement. Action such as the 
Commission is contemplating would represent significant forward progress in tax enforcement 
and compliance. As Mr. Matthews made clear in his comments, unlike other statutory 
requirements, the provisions of the Internal Revenue Code touch virtually every individual and 
business in the country. Thus, to encourage compliance with the internal revenue laws by all 
taxpayers, criminal tax prosecutions must be directed at all occupations, businesses, income 
levels, and geographic locations. Nevertheless, because of limited resources, only a small 
number of tax violations can be prosecuted. Thus, as the Commission itself has recognized in 
the introductory commentary to Chapter 2, Part T, since the inception of the Guidelines, 
"deterring others from violating the tax laws is a primary consideration underlying these 
guidelines." 
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The critical notion of deterrence is further underscored by the ever-increasing "tax gap" 
among taxpayers who derive their income from legal sources. According to the Internal Revenue 
Service, estimates of the tax gap have increased from $65 billion in 1983 to approximately $127 
billion annually today. To maximize the deterrent value of criminal tax prosecutions and to · 
reverse or limit the increasing tax gap, we desperately need to enhance the probability of 
imprisonment in more tax cases. As the Commission's statistics verify, imprisonment is 
imposed only in slightly over one-third of prosecutions where tax is the lead charge. 

I realize th~~~:._ : .:;mmission faces many demands upon its time and resources, but I 
would strenuously urge you to consider an amendment in this year's cycle if at all possible. 
Working through Mary Harkenrider, the Department's ex officio member of the Commission, the 
Tax Division pledges to do all that it can to achieve that objective. Please do not hesitate to 
contact us for any assistance you might need. 

cc: All Commissioners 
r 

Sincerely, 

~wJ!Z (!! 
Loretta C. Argrett 
Assistant Attorney General 
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CLAIREJ. RAUSCHER 
ATTORNEY-At-LAW 

435 East Morehead Street 
Charlotte, North Carolina. 28202-2609 

Tel. 704-331--0863 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 
Attention: Michael Courlander 
Public Information Specialist 

April 7, 1997 

RE: 1997 Amendments-Proposed Amendment 13 

Dear Members of the Sentencing Commission: 

Fax 70'-331-0773 

My comments address the proposed two-part amendment to Section 5Al.1-
Sentencing Table (Proposed Amendment 13) . 

I support the incorporation of the sentencing table into the guidelines. However, 
more importantly, I strongly support the second part of this amendment which caps total 
offense level for non-death related offenses at level 42. 

In 1995-1996, I represented a young defendant (age 22) who was charged in a drug 
conspiracy in the Western District of North Carolina (United States v. Cedric Lamont Dean. 
3:95CR31-03-V). Mr. Dean and another co-defendant, Eric Sampson decided to exercise 
their constitutional rights and go to trial while the other co-defendants entered into p)ea 
agreements an cooperated with the government. Both defendants were convicted. Mr. 
Dean and Mr. Sampson were sentenced to life without parole because their total offense 
leve]s were 43. [N.B. There was absolutely no indication throughout the investigation of this 
matter that any homicides were involved.] For Mr. Dean, the level 43 was attained because 
the amount of cocaine base was found to be in excess of 1.5 kilograms (level 38), acts of the 
com;pfracy occurred within 1000 feet of a school/playground (2 level enhancement) , and an 
aggravating role enhancement was found unde'r §3B1.l(b) (3 level enhancement). 

The sentence is extraordinarily harsh in light of all the facts in this case. Cedric 
Dean was a very young and impulsive man at the time of the offense. The other more 
culpable defendants received significantly less time (approximately 10-14 years) even though 
it was clear from the testimony elicited at trial that the co-defendants were extremely violent 
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individuals as opposed to the defendant. 
The cliff between offense level 42 and 43 must be removed for non-death related 

offenses. Not only does this cliff create extremely harsh and unintended results but it creates 
an area for governmental manipulation and abuse of the sentencing guidelines. I have beard 
a.gents and prosecutors affinnatively discuss using the enhancements in the guidelines to 
secure "life" sentences in drug conspiracies through the use of school/playground 
enhancements, gun enhancements, role enhancements, etc. This manipulation of the 
guidelines leads to results that were not intended by the Sentencing Commission in reserving 
level 43 for murder, treason and other like offenses. 

In addition, by capping non-death related offenses at level 42, a trial court has great 
discretion in fashioning an appropriate remedy between 30 years up to life imprisonment 
in light of all the facts an circumstances of the case. In the Cedric Dean case, the trial judge 
sympathized with the harshness of the sentence but had no option but to impose life without 
parole. The result in that case was extraordinarily harsh and would have been prevented 
if the proposed amendment capping the offense level at 42 had been in effect. 

I strongly urge the Commission support this proposed amendment. While it does not 
affect a substantial number of cases, it will have a significant ameliorative effect on those 
to whom it applies. 

If the Commission desires any additional information about the Cedric Dean case or 
any other information, please feel free to contact me. Thank you for your attention to this 
matter. 

Sincerely, 

Claire J. Rauscher 



-

-

AP R. -Oil 9" !FR!l 08 :26 LAW OFFI CES /908 KING TEL : i Q3 -548 -31 81 

Law Offices 
ALAN J. CHASET 

908 King Street 
Suite 200 

Alexandria, Virginia 22314 

(703) 683-3375 
FAX (703) 548-3181 

P. 00 2 

Alan J. Chas et Benson B. Weintraub 
Of Counsel 

Also Admitted in 
District of Columbia 

Pennsylvarua 

John Kramer 
Staff Director 
U.S. Sentencing Commission 

April 4, 1997 

Thurgood Marshall Federal Judiciary Building 
Suite 2-500 
One Columbus Circle. N.E. 
Washington, DC 20002 

Dear John: 

Admitted in 
District of Columbia 

Florida 

Having received on Wednesday by messenger and by facsimile yesterday some additional 
and more current materials conceming the Commission's proposal to amend the fraud/theft/tax 
tables. I wanted to write briefly to first thank you for having these items foIWarded in advance of 
next week's meeting. As someone who has expressed concern in the past over the defense bar's 
inability to provide meaningful comment without being provided adequate time to read and 
digest what is being considered by the Commission and as someone who has similarly 
complained about dramatic revision of proposals between formal publication and final action. l 
wanted you to understand that the gestl.lfe is much appreciated. The burden is now on me to 
review what is being contemplated and to be prepared with written or oral remarks when the 
opportunity to comment is prnvided. 

f said that the burden was on me - and it clearly is in my representative capacity. As you 
know, this year I serve as co-chair of the ABA's Sentencing Guideline Committee as well as co-
chair of the Post Conviction and Sentencing Comminee of the National Association of Criminal 
Defense Lawyers [NACOL]. Additionally, I am one of the original members of the 
Commission's Practitioners" Advisory Group [PAG] and this week, during Fred Bennett's 
absence, I will be serving as Acting Chair of that entity. With all those hats and all that (more 
apparent than real) authority, I hope to have something to say - or someone to say it for me -
about the proposed fraud/theft/tax amendments in amendment 18. 

Pennit me, however, to take off those bats and to address an issue related to both this 
year·s amendment cycle in general and the recently forwarded materials in particular. And please 
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permit me to speak as an interested person and not necessarily as a representative of any of the 
above identified groups. 

This c!early has been a most unusual year. We saw the publication of the long anticipated 
and much needed proposed set of rules of practice and procedure; we learned of the 
Commission' s commitment to "simplification" of the guidelines and were provided with plans 
and proposals to consolidate various aspects of the manual; and we participated at a series of 
Commission meetings over several months where several hundred pages of proposed 
amendments and issues for comment were adopted for publication. However, near the end of the 
year, the picture about what might be accomplished became somewhat muddled. 

First, the adoption of those rules and procedures was put off until after the proposed 
amendments were to be submitted to Congress. The simplification process - one that for me had 
not been very well defined to begin with - appeared to stall or at least to lose some momentum. 
And then the word began to filter out that very little of what was being proposed for change 
would be formally acted upon by the Commission. 

That last matter merits some additional comment and explanation. Faced with what 
appeared to be an incredible amount of work just to understand what was being proposed and 
then to craft useful, insightful and/or hopefully relevant comments for each of the groups that I 
represent, I must admit to being somewhat relieved when I heard from a Commissioner at the 
February meeting that the agency probably would not address the fraud/loss issue this year and 
would probably only deal with the legislatively mandated proposals and certain of the circuit 
conflicts. While those remarks were clearly not an official or formal pronouncement, a 
subsequent story in the media about the comments of another Commissioner and sraff along the 
same lines appeared to confirm that which I personally wanted to hear. I saw a huge burden 
being lifted and I shared·my perceptions with others who has similar responsibilities to respond 
by the March deadlines. And it appeared, at first, that my perceptions matched those of others. 

I must tell you, however, that the message coming from the Commission about what the 
Commission would and would not accomplish this year was not uniform. While confirming the 
basic message about the proposals that probably·would be handled, my liaisons within the 
Commission cautioned that things were somewhat more ambiguous than I had thought (or 
wanted) . Andy Purdy, for instance, encouraged the ABA committee members at our January 
251

h meeting to comment on more than just the legislative and conflict issues and he counseled 
the Practitioners ' Advisory Group on at least two occasions in Febroary and March that, while 
the definition of loss issue might not get addressed this year, there was some sentiment at the 
agency to deal with amendment 18 with its impact on the fraud/theft/tax guidelines. John Steer 
reiterated much the same in a number of conversations I had with him. 

It was because of their encouragement and their comments that the PAG (through Barry 
Boss and James Felman) provided its responses to amendment 18. And it was because of their 
message that the other organizations (ABA, NACOL, Federal Defenders) added some reference 
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