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any other DOE facility by $4.9 million. It is difficult
understand logically how the criminal prosecutors, two of

' wbomdcvotedmorethmthmeymmthcinvwdgudon,

are the subjects of such severe criticism, whea other regu-
latocs, who had respoansibility for this and other DOE fa-
cilities long before execution of the search warrant, largely
escape comment.

DMidnigh:Burning'a:RockyFlats. In the Rocky Flats
conduct investigated by the goverment related to charges of
so-called midnight burning: incineration of mixed hazardous
and ouclear wastes that was allegedly concealed from the
mbﬁc.lfthacchnge_shndbeenmw.nwhudcmwouldhw
constituted knowing violations of DOE policy with potentially
serious effects on nearby urban and suburban populations.
After years of investigation, however, the prosecution team
m'mmmmmmmmam
ing 771 incinerator was not operatad contrary to the DOE
ordered shutdown.™ *** )
Congressiooal investigators publicly disagreed with the
ions* conclusions that no incineration occurred af-
tet the DOE ordered the incinerators shutdown in December
1988.'%7 According to the Wolpe Committee, there was.
evidence that secret midnight burning had occurred as part
ofaphnedshmdown.Oncwouldexpecucongmm'oml
committee to document such a scrious charge carcfully.
The Committee’s Report, however, cites no significant sup-
porting evidence.
TheComminecbommunagdmbycmn;mﬁmony
of the lcad FBI agent in the case. '™ The basis for the agent's
opinion, however, is not supplied. *** Morcovez, if the Com-
mittee had attempted to confirm the ageat's uncomroborated
charges, it would bave reported that none of the other

106. Plaingff's Seotencing Memorandum st 106-16, Unlied States v.
Rockwell (No. 92-CR-107) (D. Colo., filed Mar, 26, 1992) (footnom
i omimed footnots states that prior wo the shutdown (and
presumably himitation), the DOE bad
authorized use of this incinersaar foe incineration of barardous wass,
mwumw.m&mmx&uwy
ubovugd&pphyudumvwﬁchmu
part of the “midaight * controversy. .
Prosecuton also concinded thet aa incinetator ta ancther buildiog
(oumber 776) “was not used 0 treat or disposs of harardoos o
mized waste.” /d. s 107.

107. See WoLrs REr0&T, supre 00 3, & 91 and otcs 108-09, infre.

'108. The Commities also cites the existence of coraia docummencs whoss

dpiﬁamehndecutm.mmS.uM.
109. The Committas lacgaty bases its chargs oa ths following exchange,
as reported by the Comemities:
Ms. Holleman: Did you bave acy evidence that DOE bhad
Wﬁmﬂymmm»mmmm
{after Docember 1988]? -
M:.Upckyfmhdﬂllminugelzmmn

mmmmmunmmm infoe-
mmdbym«e)dmmuma&m
oal Procedure. )

Ms. Holleman: Do yoa know who in DOE. let's say, modified
the shutdown order tnd told Rockwell, yes, you can shat
down in chis orderly fashioa?
Mr. Lipeky: The saswer to that queston woald require me
10 peovide grand jucy information prowected by Rule 6(¢) of
the Federal Rules of Criminsl Procodure. )
WoLrs REPORT, supre 8ot 3, st 93. Fed R. Crim. P. 6(¢) prohibits
s governmont agent from pablicly disclosiag maners oooumriag be-
fore a grand jury.

mvadgsdomomofthemmuﬂcgtdmofmha )
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principal members of the prosecution team in the case
(including the lead Denver-based prosecutor, whom the
Committee generally praised for his aggressiveness, the
lead ECS attomey, and the lead EPA agent) agree with the
lead FBI agent's conclugion that the secret incineration had
occurred. !° Thus, the Committee's conclusion about mid-

- night burning flies in the face of the available ovidence.

“Political"’ Interference

Within the context of the congressional oversight investi-
gations, concern over *‘political” interference has generally
taken the form of inquirics into possible attempts by political
sppointees at the DOJ to influence investigadons of the
Bush Adminismadon's political allies. The Dingell and
Wotpe Reports do not find that any fixing of cascs occurred.
Indeed, one of their criticisms of the ECS geaenlly is that
career ECS prosccutors (and in some cascs, assistant U.S.

gmdmbodobu,mp«ﬂmoaof”podbh“poﬁdal
influence voiced by the Report’s (anonymous) sources, but
itselfwm.dlymakuno“ﬁndm“ofpoliﬁalinﬂmm
*“Political* pressure, howeveg, takes many forms. Con-
gressional oversight of is inherently political .
Pootly ot unfairly conducted oversight itself can become
a threat to the ordetly administration of justice. Rather
than cvaloating each case oa its mezits, prosocutors may
be tempted to seek what they belisve will be politically
wceptnbletemln.comdfarmindividwngdnnwhon
charges were dismissed in the PureGro matter’® do-
110. The vicws of the members of the Prosscotion Esm were oburmed
doring ioterviews with the sachor of this Dialogue ia November 1993
lll.pgﬁhhwwwm_mt%aﬁdd
mﬂynﬁuhmh ' pdbmﬂy“poﬁhl":n-':
112. According w0 the Repore

While this Report makee 30 direct findings of potitical lo-

tesference ta individual ECS cascs, foderal prosecuaors and

Wmmmmmmd

such coadace,

GW Rxrogt, agpra oo 1S, & 31,

The OW Repoxt deciines 10 repeat theso mproven allegations ia
mors decadl, reponedly 80 that the officials accused could
uum-wmﬁynmuusl.hlmlm.mow
?ommmmunmuuwmm

(-7

Eaviroomental crimes is the ssost visible example of a section

. withia the egvircamental crimes section bocause of their

anmmﬁmammmm
sppoiomoes. .

ccri Spesch to Herlsage meam.“&u.&nt;
Rar., Sept. 6, 1993, & 1. :

s Undsed Scates v. PureGro «t al, CR90-228AAM w0 -I13AAM (ED.
wn).hwm.mmumxum weare -
idally indicted for alleged ies Telatiag to the bandling of pes-
?meymmmm



 tions taken by political “hack{s).”'"*
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scribed the issuc this way in & letter to the GW Project
Director:

Although your article suggests you think the government
decisions made in PureGro were political oaes, the
opposite is true. It would have been politically expedient
10 maintain the charges in the case as they wers originally
filed. EPA and local investigating staff,
including thoso who testified beforo [Rep.] Dingell lagt
fall, would have boen happier. The Waghingtoa State
Attorey General's Office would have been happier. The
government would bave been scen as aggressively prose-
cuting enviroamental crime. Iostead, the Department of
Justice did what it is supposed to da, decide cases based
on the facts and the intecests of justice. !¢

Based on the record to date, the congressional investiga-
tors. have made no attempt to limit the *“‘political’* impact
of their own investigations to legitimsts areas of policy.

to characterize exercises of

. They have instead personalized the debate, going so far as
prosecutorial di

ial discretion 13 ac-

Environmental Criminal Prosecution During the 1980s

Whatever one belisves about former President Bush's claim
to be the “‘environmeatal President,” ecaviroamental crimi-
nal prosecution flourished under the Reagan and Bush Ad-
ministrations. The ECS was established in 1983.!!¢ Since
then, it has grown from S to approximately 30 attorneys.
Its total budget increased dramatically over the same period.
Prosecutions have increased from 40 in fiscal year 1983,
to0 125 in fiscal year 1991. "7 Multimillion dollar criminal
fines like those assessed in recent years against large com-
panies such as Exxon, Rockwell, and United Technologics
Corponation do not in themse{ves evidence a cozy attitude
toward industry. Evea if, as the GAO's latest statistics show,
the majority of prosecutions have beea led by local UsS.
Attomeys® Offices, !!* those offices were generally headed
by political appointees.

In the face of these statistics, the Dingell and GW Reports
make the bald assertion that however much federal prose-
cutions increased during the 1980s, they should have in-

" L14. Leter from Devid V. Manshall, coussel for tadividual defendane,

to Jonathan 5-6 (Ape. 11, 1993) (oa file with aathor). The
leuer was writtzo ia the costext of o articls published by the Project
Director ia the Wall Streer Journal discussiag, among other maners,
the PureGro case.

115. See GW Reroxt, suprs nows 23, at 29 (descripion of former
Assistant Attornsy General Hartmas as “palitical hack™ 12, accocd-
ing to the W Project’s sources, “understaznd™). The GW Law
Ceunx did oot inxxview Mr. Hartom befors poblication of this
charge. :

116. For a condise hi of the ECS, see judscn W. Stary, Tirbulems
Times at Juscice EPA: The Origins of Environmensal Criminal
Prosecusions and the Work That Romains, $3 Gso. Wasa. L. Rxv.
900-15 (1991). -

117. See Depanmest of Justice Press Release (May 8, 1992) (as
measured by snaual pumber of indictments). The same statistics
oa the increase in indictments caa be found in the QW Repoct
itself, See GW Rarorr, s nots 15, at 7, Since fiscal year
1987, the ansusl aumber o? indictmeats
tween 100 and 1335, -

Thbe cited DOJ Release is reladvely ’ungnci.u in defining the
data upoa which it is based. The GAO STUDY, supra note 11,
provides a more detailed statistical analysis of federal eaviroa-
mental prosecutions geacrally foc the fiscal years 1988 o 1993.

118. Se¢e GAO STUDY, axpra noew 11, & 27.

has generally beea be- .
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creased more. ''* According w0 the GW Repor, the DOJ's
average of 100-120 cavironmental prosecutions per year
*“is surprisingly low,* '®

- Although the Reports® asscrtion is an arguable hypothesis
neither Report offers any objective evidence to support this
theory in the face of the apparent pattem of enforcement
noted above. Both Reports ignore or avoid any of & aumber
of benchmarks they might have used. Did, for example, the
mhdvcnmhaofmaimmdpmwcmiomMMy
outstrip federal prosecutions over the relevant time period?
How did foderal and state

cases ahead or behind of the criminal tread? Do differences
in cascs brought in different geographical regions over-
shadow differences between the ECS and certain U.S, At-
torneys® Offices?

The only objective benchmark suggested by the GW
Report Lo suppoct its claims appear to be an expected level

of prosccutions *“given the sizs of industrial production in

this country.* !B It is unclear, however, how coe can esti-
mate the likely number of eavironmental crimes (and the
desired number of cavironmental prosccutions) based solely
on the nation’s gross domestic product. Reliancs on the size
of the nation’s economy alons to estimate optimal levels
of criminal enforcement ignores numerous other relevant
sources of dats. For example, Amesican companies spend
billions every year for polintion control. ‘2 Partly as a result
of these expenditures, air and water from indos-
trial sources like those targeted by the GW Report have
genenally decreased since 1970 (not increased as the Re-
port's theory would suggest).'#* Ambient conceatrations
have similary shown & geaeral decrease. ¥ Moreover, al-
though the U.S. economy generates enommous amounts of
pollutants, much of this poliution is generated quite legally,
and should not affect the optimal level of caviroamental
prosecution.

This is not to say that eavironmental progress has been
made independent of environmental enforcement—the two
obviously go hand-in-hand. Nor is this argument inteaded
to suggest that the current system of enforcement could not
be improved. Nevertheless, the strong upward trend in
119. See Dovoxrt Rxroer, aprs nos 4, at 2 (DQJ eaforcament

figores
**do act iadicate how moch mare coald have beca achicved dut for
the actions of the ECS™); GW Rxrotr, sagprs oot 15, o 13,

120. GW Rroxr. sapre nots 18, a¢ 13.

121. Akhough the GW Report vaguely refars 0 the abeolate samber of
avil cases, it cites 8o satiancs. /d o 13.

12 M =il
123. The U.S. Depertment of Commercs estimuases that private bosinessos
s s United States spant between $30 and $350 billica a year each
betweea 1972 and 1990 (ia 1987 dollars). See CounaaL on
EW ExvzoMMENT.

AL QUALITY, AL QUALITY: 232D AN-
wuaL Rerort 283 (1993).

134, See e.g. id a8, 326 (reporting dacreased emnissions of air pollweants,
incindiag perticulstes, sulfir

axides, mitrogon oxides, volatile or-
gamic campounds, carboa monaxids, snd lead since 1970),

129, Sev id & 321 (modest daclios in ambient coacenmrations of selocted
weswr polotants ), (. & 329 (genaral decline in coaceamradon of air
pofmmen | ing particulascs, sulfur oxidos, muogos dioxide,
-csome, carboa mosoxide, and load). Wetor stanistics shouid be uaed
Ul some CALHON due 1 the relsdvely small porcostags of pollutant
loadings acributable 10 induscrial sourcos that are the typical targets
of eavironmooral prosecutions.
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criminal prosecutions during the 1980k, appears Lo suppon
2 oooclusiono(hctthmth.axsuggcswdbythcc'w‘bd
Dingell Reports,

Proposeed Rules of Principled Congressional Oversight

ﬁmthcfmgohgdisaMi}kWﬂnDingdLGW, '

MWolpcchaBmmmlyﬂawed.How.though.
MWBW&W?MD&-

The first rule of principled oversight (or of journalism
or scholarship) involving criminal matters should be the
mxniﬁonofthcadvm&ﬁdbahmmnuanthzbuc
of our criminal justice system. Investigators should exam-
ine, equally and fairly, oppating positions.on a particular
issue. This docs not mean that every congressional bearing
or report must be a full-blown criminal trial. But where
evidence of the guilt oc innocence of individuals is the
subject of a congressional bearing, g investi-
gators should recognize the misleading and unfuir effect
that any oversight may have if it is limited solely to one
side oc the other.

The second rule of principled oversight should be fair
sndards of judgment regarding prosecutorial conduct.
Prosecution is not & science, and reasonsble prosecutors
and agents may disagres reasonably over the mesits of &
particular case. Sophisticated congressional oversight
should recognize this fact, rather than barp ca everyday
differences in evaluating pacticular cases. Similacly, & prose-
cutor should be able to conclude that the proof in a particular
case may not be adequate to sustain a conviction of 8
particular crime without being subject to charges that be ot
she is sympathetic to the type of crime in question. It is
unfir to label a specific prosecutoe “soft' on crime based
on his or hez evaluation of a single case.

As coroliary to this second rule, congressiooal oversight
. should also have the sophistication to distinguish between
advocacy positions taken foc purposcs of bargaining, and
positions resulting from the practical difficulties in proving
even the strongest criminal cases. While it may always be
possible 10 arguc that a compromise may have resulted in less
than the maximum peaalty, Congress should not
routinely criticize criminal plcas unless it is prepared to live
with losses by the government in marginal or risky cases.

Third, congressional investigators should be mindful of
the inherent difficulties of staging a *‘balanced’* congres-
sional hearing whete kioy factual issues are hotly disputed.
Receat history offers classic examples of bow normal per-
tisan politics can hamper balanced ings where Con-
gr&itselfmmpummuawmﬂfmﬁndumdwcigh
guilt or innocence in individual cases. '

Certain types of oversight are isherently difficult to per-
form fairly in the naturally political forum of a congressional
hearing. As a practical matter, which political party is geau-
inely likely to provide balance by speaking on behalf of
those accused of crimes against society, whether eaviron-
mental or other? The temptations of demagoguery in this
area must be consciously anticipated and avoided As &
result, congressional investigators should be especially sen-
sitive to the particular difficulty, and in some cascs the
126. Relevant exampios raage from the fna/Cootrs manerto the nomi-

astion of Justice Clarence Thomas.
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improbability, of attaining a fair balance in overseeing in-
dividual criminal investigations. '™

Fourth, investigators should respect the elaborate system
of protections that the U.S. Constitution,'™ courts, and
legislature have established for protecting the rights of those
under criminal investigation or indictment. Congressional
hearings should not, for example, bo an excuse for allowing
government ageats (or members of Congress) to avoid the
burden of proof that the government would normally bear
in asserting that unindicted suspects are guilty of criminal

- activity. Noc should congressional investigations be a back
. door for waiving protections of unindicted individuals noc-

mally provided by rules of grand jury secrecy. If s progecutoc
or other government ageat eagaged in such conduct directly,
he oc she would probably be subject to disciplinary acton.
Coogressional investigators should not cffectively negate
such standards in the name of oversight without a clearand
coavincing reason for walving the normal rules.

Coaclusion

As a result of their flawed methodology, the Dingell, GW,
and Wolpe Reports paint an erroncous and misleading
picture. In the wotld of the congressicnal critics, prose-
cutors walk away from “airtight™ cases without explana-
tion, and attorneys who have chosen environmeatal prose-
cution as their specialty exhibit an irrational and possibly
subversive hostility to their work. In this world, certain
cases cannot bo lost, cven though scemingly strong cascs
are lost in the real world every day:'® to be accused is
to be convicted, and for a prosecutor to fail to seck an
indictment in any case prescoted by an investigating agent
evidences a lack of eavironmeatal purpose.
The Dingell, GW, and Wolpo Reports {gnore the csseatial
1277. In this cooment, it is noubls that ncither the House aor Scosse
Judiclary Comminess as such bave played eay rodo in-the caoxt

123, Former Amorney General in Clvilead has takoa the posithon
that Coagress’ recent threat 10 smbpocnas 10 CATDOE PrOSSCUS

to obsin eetimony spocific undermines e
breoch’s ¢ ity and exceods Congress’

Amcrican Bar Associatioa Course of Stdy:
of Enviroamental Law (Oct. 7, 1993) (oa fle with suchor) (cacrest
3 Mnm-myfotaac—n
it legislative fumctions).
From a more scademic point of viow, Prof. Xenocth Culp Devis
has loag advocared increased scrutiny of prosecucorial discredion.
&utB;YIWMDAmDmelM

realistic view of the inhereatly teosous nacxre of cven seammingly
srighdfarwand prosecutions. Se¢ DoéaErL Haanng, apre sow
& ot 198 (statement of Rop. Eckant rogarding bit owa bamblieg
CXPEritneos 88 & PIOSOCUOC)

[ tost my first soven wials that { 1 Jost—e gwy
He lefl work st 2:30 Ln the afternooa sod was found inchrissed,
relcving himself ta a boor joimt pariing kot wt 130 ia the
morsing, waally inebrisiod, eod 1 ied w0 prosocute bim
becaase he (cbviously) was ot . . . driving homo from wodk.
1 lost that cne.
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mlcofthcprosccutorasascckcrt)fjusucc It is'in all
citizens® interest that a prosecutor be able, in good faith, to
decline a case against a perticular suspect without being
accused of endorsing the underlying crime.!* The congres-
sional attacks on carcer attomeys who have declined to
prosecute cases that the attomeys believed to be unsupported
by the evidence, if allowed to stand unchallenged, will bave
the opposite effect.

Notwithstanding the enormous resources dcvoted to
them, the Dingell, GW, and Wolpe Reports fail to provide
ameaningful basis for addressing important questions about
the future of the ECS. For example, would eavironmental
prosecution be more effectively handled by main DOJ or
by local U.S. Attomeys? Bureaucnatic struggles between
main DOJ attorneys and U.S. Attorneys® Offices have ex-
lswdformnyyan Some types of cases (such as tax and
antitrust pmseamons) have been effectively handled by
centralized prosccution, while most others have beea dele-
gated to local U.S. Attomeys. Are environmental criminal
violations, like tax violations, so different from typical
white-collar matters that they would benefit from a special-
xzcdoﬁieetopmsccu&cthcm?ﬂvmtfthcmwamms
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question is “‘yes,” is the benefit of such specialization lost
when the appointed central authority must try to manage
criminal cases from a long distance (as ECS attomeys typi-
cally do)? Would the ECS be more effective if joined to
the DOJ's Criminal Division? Would the benefits of spe-
cialization remain without the concomitant difficulties if
the typical ECS attorney were a legal specialist or advisor,
rather than a trial attomey a8 is now in theory the case?
What is the likelihood that local U.S. Attomeys in some
regions of the country would tead to minimize envircn-
mental prosecutions against local companies? ™!

Rep. Dingell's GAQ study is a step in the right direction.
Its careful statistical approach is far more important than
the superficial inquirics about organizational *‘cultures*
that have dominated the congressional studics to. date. We
should look forward to the day whea congressional com-
mittees devote less effort to shallow sermonizing, and more
to serious study of the difficultics of environmental criminal
prosccution, and how the_govermnment’s criminal caforce-
meat powers can best promote a sound system for regulating
industrial poliution.

130. In sevenal well-knowm reccat cascs, overly ive prosccutioas
havekdmmdun;bhmuhx.hban}awkv Petrovsky, 1993
U.S. App. LEXOS 29694 (Nov, 17, 1993), the Circuit of Appeals
fameSumCmtthmnDOJmew
by failing w0 disclose exculpatory evidencs in litigation that Jod to
the extradition of a subject of investigation (a0 alleged Nazi coa-
ceatration camp guard) and the subject’s trial oa capital charges in

the State of Isrsel, Id &t 3. 1 Jacobson v. United States, _US._,

112S.CL 1535, 118 L. Ed. 24 174(1992).1110 Court held
that government investigators had at coavictad
dmcamgchaumxphy In.uhud.vﬂdy case,

the DOJ volunterily dismissed charges ociginally sgainst
James Beggs in coancction with & frand investigation in the defense

industry. See U.S. Admits Error in Fraud Case, CaicA00 TRmuUNE,
June 23, 1987, uAl3("l‘hegov¢nmeuthgupmdnmx
we were wroag.”). Prioc to dismissal of the case, Beggs was forced
to resign from his position a2 administrator of the Natioaal Acro-
nautics and Specc Administration.

In light of the uitimate dispositon of thess cascs, & docisioa ©
dedmwmmnydhauwmhvcbomhu
preted 10 mean that the prosecutors io question geaenilly opposed
prosecution of crimes related to &eﬂolomm(‘mthcuuolw
anchuwmm“sdlmxaddu
ﬁ:nd(m&eunolacw). congressional investigatioos that
form the subjoct of Dubmmwwm!ymm
{mpropes modves they lavestigaied. See. o.g.
GWRmxr.upmnotcl .ulG(MWW

‘a poted disinclination to envircamental

prosocutors’
4 “weak,” “abeurd,” and “ma(king) .
mprcnou:.’o nl2(DOJoﬁdlh“nwaha=unkm
eavironmental crimes

131, mmdmcyo(enmmmnwawmhm Balkanired doxa-
:mmhn;m)ougbemmd.&:gawrdlyBxuaA.Amx
sAN & Woriam T, Hassize, CLEAN CouJDmAn(lnu
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William R. Phillips . March 1, 1994
Vice President, Law

Honorable William H. Wilkins, Jr.

Chairman

United States Sentencing Commission
Federal Judiciary Building

Suite 2-500

One Columbus Circle, N.E.

Washington, D.C. 20002-8002

Re: Environmental Sentencing Guidelines

Dear Mr. Wilkins:

| am writing to express Aerojet's serious concerns with the proposed

environmental sentencing guidelines issued by the Advisory Working Group on
‘ November 16, 1993, and our strong belief that further review and drafting work,
with the active participation of cgrporate experts, is necessary.

Aerojet is the aerospace segment of GenCorp, engaged primarily in
propulsion, electronics and ordnance work for DoD and NASA programs.

In general, we agree with the dissenting views of Messrs. Guerci and
Hemphill of the Advisory Working Group submitted on' December 8, 1993. We
also endorse the comments of Don Fuqua, President of the Aerospace
Industries Association, in his letter to you of February 28, 1994. Following are A

some of our principal concerns:

® We question at the outset whether environmental offenses should be the
subject of a separate set of sentencing guidelines.' This question is all
the more pressing because the basic thrust of the proposed guidelines is

to elevate penalties for environmental violations well above those for
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other types of covrporate crimes -- as though environmental crimes were
inherently more serious and culpable than, say, fraud or antitrust
offenses. In fact, it is commonly understood that environmental violations
most often occur without deliberation or bad intent and sometimes even
without knowledge on the part of the corporate managers involved. Strict
liability is the order of the day in the environmental arenaf, aven in
criminal enforcement, where the element of criminal intent is often set
aside on the basis that environmental violations are "health and welfare
offenses.” Thus, the entire concept of special, more onerous sentencing
for environmental crimes runs counter to common sense and fairness.
Most of the "Specific Offense Characteristics® used to increase fines from
the "Base Offense Level" relate to thé environmental effects of the
violation and have nothing to do with what should be the'principal factor
in determining a sentence: the state of mind (or relative culpability)
imputed to the corporation from the intentions and actions of its
managers and employees. |

The draft guidelines provide that in no event éhall a fine be less than the
*economic gain® of the offender plus costs directly attributable to the
offense. . The "economic gain® is to include all cost savings the offender
realized by avoiding or delaying compliance. However, such costs
obviously cannot be established on any factual basis and would have to
be addressed by hindsight and speculation. And how can an "economic
gain® be established at all when, as is very often the case, the

environmental incident could not reasonably be foreseen? (For
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example, even a Well designed and maintained waste facility may
malfunction under circumstances that subject the company to liability.)
By definition, “economic gain* présumes conscious avoidance or delay
by company managers, which may not be factually true at all, even in a
criminal proceeding.

in these and other ways, the guideiines are structured to raise penalties
to the upper end of the statutory sentencing range, so that the minimum
and maximum fines stated in the statute have no real meaning. The
McKenna & Cuneo law firm, in a letter of December 23, 1993, estimated
that “the average penalty under the guidelines would increase almost
70% over the penalties presently being imposed for the same violations.*
As has been pointed out by other commenters, the compliance program
set out in the guidelines is too extensive and too rigid to function as a true
lever for compliance, or as an equitable base for mitigation of penalties.
To require the local auto repair shop and General Motors to meet the
same compliance criteria is inherently unfair. Even more unfair is the
requirement that every criterion be met as a condition to sentencing
relief. The old-fashioned virtues of “trying hard" and "substantial
compliance® should have some place in environmental sentencing.

The draft guidelines embrace the idea of court-managed probation of
corporate environmental offenders, despite the generally negative record
of corporate probation in other areas, and despite the courts' obvious

lack of expertise in environmental technology and management.
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Probation may be necessary to bring a real corporate outlaw into

compliance, but should be reserved for the extreme situation.

Thank you for your attention to these comments.

ce; Don Fuqua
i




Cowylarder

UNITED STATES SENTENCING COMMISSION
ONE COLUMBUS CIRCLE, NE
SUITE 2-500, SOUTH LOBBY
WASHINGTON, DC 20002-8002
(202) 273-4500
FAX (202) 273-4529

C i MAi s

March 4, 1994

MEMORANDUM:
TO: Chairman Wilkins
Commissioners

Senior Staff

FROM: Mike Courlander

SUBJECT: Public Comment on Proposed Guidelines for Organizations
Convicted of Environmental Crimes

Attached for your information is public comment regarding the
Advisory Working Group’s proposed environmental sentencing guidelines for
organizations.



BEFORE THE
UNITED STATES SENTENCING COMMISSION

THE ADVISORY WORKING GROUP ON ENVIRONMENTAL OFFENSES:
DRAFT SENTENCING GUIDELINES FOR ENVIRONMENTAL CRIMES

COMMENTS OF THE
ASSOCIATION OF AMERICAN RAILROADS

The Association of American Railroads (AAR),! on behalf of its member
railroads, submits the following comments on the Draft Sentencing
Guidelines for Environmental Crimes (Draft Guidelines) proposed by the
Advisory Working Group on Environmental Offenses. See 58 Fed. Reg. 65764
(December 16, 1993).

AAR shares the concern underlying the Draft Guidelines, that
environmental laws be fairly and effectively enforced and that compliance
be encouraged for all business organizations. However, AAR opposes the
adoption of the Draft Guidelines in their current form on several grounds,
discussed fully below. Chief among these objections are the elimination of
organizational culpability as an important factor and the limitation of
judicial discretion in inappropriate ways. Adoption of this proposal will
lead to the imposition of unconscionably severe penalties for minor
environmental violations, as well as a confusing and inconsistent method of
dealing with organizations as criminal defendants.

The Draft Guidelines, without any articulable rationale for doing so,
would impose sentences which are different and more stringent than those
for other organizational crimes. There is no reason to believe that
criminal violations of environmental laws impose unique or more severe
consequences upon society than other types of organizational crimes;
certainly there is no compelling reason for instituting an entirely
different and complex sentencing scheme. The available evidence indicates
that very few environmental crimes result in identifiable harm; the :
spectacular oil spill or dumping of toxic chemicals into a water supply is
by far the exception and not the rule. Rather, most environmental crimes
involve violations of paperwork requirements, reporting requirements,
permit conditions or other technical regulationms. These regulatory
offenses are not significantly different from those which are not
"environmental® and thus remain under U.S.S.G. Chapter 8.

The Draft Guidelines assess the seriousness of a violation.in an
overly simplistic way and thus exclude highly relevant considerations. The

1AAR is a trade association whose member railroads operate 75 percent
of the line-haul mileage, employ 89 percent of the workers, account for 91
percent of the freight revenue of all railrocads in the United States, and
operate almost all of the nation's inter-city passenger trains.
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Guidelines inappropriately group all "hazardous or toxic substances”
together; in fact, materials categorized as hazardous or toxic differ
‘widely in their toxicity and the degree to which they pose a threat to
human health or the environment. Sentences for environmental crimes
involving a toxic or hazardous substance should, in many cases, reflect the
relative toxicity, quantity, and concentration of the material, as well as
the circumstances of its release. Similarly, the Guidelines err in
treating all permit violations the same. As a consequence of these
problems, the numerical system set out in the Guidelines for ranking
offenses does not reflect all the factors relevant to determining the
seriousness of any given violation.

The Draft Guidelines are also seriously flawed because they fail to
account for culpability as the primary factor in sentencing, including
issues of intent, knowledge, and ability to control. It is important to
remember that an organization, which is only vicariously liable, is not
identical to an individual, who is personally liable. The degree of
knowledge and control by the corporation in the misdeeds of its employees
should be a highly relevant factor in the establishment of an appropriate
penalty, yet the Guidelines give no weight to this factor at all. For
instance, a company may itself be found criminally liable even when the
employee actually committing the criminal act does so in violation of
company policy and against instructions and then conceals his activity from
company management. This may not be an unusual situation for a large
company with many employees, some of whom may save themselves time and
effort by engaging in activities which they know to be forbidden. Such a
situation is obviously relevant to the question of culpability and can
occur regardless of the sophistication and thoroughness of the type of
compliance program described in the Guidelines. The existence of an audit
and compliance program is thus not instructive on the,question of whether,
in a specific instance, the corporation knew of or exercised control over
the commission of a particular violation. This critical question is
entirely absent from consideration under the draft.

The failure to consider corporate culpability is especially damaging
when one considers the hundreds of thousands of environmental regulatory
provisions of which one can unwittingly run afoul. Under these .
circumstances, even the most sophisticated, well-intentioned, and well-
informed environmental professional may fail to note or may misinterpret a
regulatory provision. Although such inadvertent behavior may be sufficient
to support liability in some cases, it does not justify imposition of a
harsh penalty under the sentencing scheme. Heavily regulated industries
such as railroads must operate within a maze of federal regulations of all
kinds and thus inadvertent violations are not unlikely.

The credit for corporate compliance programs provided for in the
Draft Guidelines does not alleviate the failure of the Guidelines to
consider culpability. As a practical matter, very few organizations will
be able to achieve a compliance program meeting the Guidelines'
requirements. It is unrealistic to demand that every aspect of a corporate
compliance program conform to the detailed guidelines for such programs;
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even for a corporation with a good program and a solid commitment, this
kind of perfection is unlikely to be achievable.

Even if a corporation's compliance plan were to meet the Guidelines'
extremely high standards, the degree of mitigation offered for this factor
is severely limited and much too low; in all probability, even a
corporation minimally culpable would pay an excessive penalty. Given the
difficulty of complying with the Guidelines' requirements for compliance
plans and the lack of sufficient rewards for doing so, the Guidelines
provide little incentive to engage in the strenuous and expensive exercise
of designing a "Cadillac" compliance plan.

The Guidelines also fail to take into account the numerous and varied
other methods by which a violator is made to pay for its errors. Civil
administrative and judicial penalties are available to punish non-
compliance, as well as injunctive relief to force companies to take often
expensive corrective measures to achieve compliance. Any environmental
damage which may have resulted from the violation is compensable through
suits by governments for natural resource damage and by individuals for
tort damages. Corporations which do business with the government are
potentially subject to debarment from government contracts, a result which
can have disastrous consequences for some companies. None of these factors,
which may have a significant economic impact on a corporate violator, is
considered in determining an appropriate criminal fine under this proposed
sentencing scheme.

It is undisputed that the environmental criminal laws should be
vigorously, fairly and effectively enforced. Because they do not account
for all the relevant considerations that should be taken into account in
imposing sentences, the proposed Guidelines do not accomplish this
objective. Therefore, AAR urges the Commission to reject these proposals
and adopt standards which more fully reflect the true range of factors
which should be considered by the courts in exercising informed sentencing
discretion. '

Respectfully submitted,

Sames (Al

’
, /James C. Schultz 2}
Counsel for the Association
of American Railroads
50 F St., N.W.
Washington, D.C. 20001
(202) 639-2503°

February 24, 1994
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February 28, 1994

Honorable William H. Wilkins, Jr.
Chairman

United States Sentencing Commission
Federal Judiciary Building

Suite 2-500

One Columbus Circle, N.E.
Washington, D.C. 20002-8002

Dear Chairman Wilkins:

On November 16, 1993, the Advisory Working Group on Environmental Sanctions
submitted its revised draft environmental sentencing guidelines to the Commission. On
December 16, 1993, the commission published a notice requesting public comments on the
Advisory Working Group’s proposal. We are pleased to respond to your request for
comments.

The Aerospace Industries Association (AIA) is the non-profit trade association
representing the nation’s manufacturers of commercial, military, and business aircraft,
helicopters, aircraft engines, missiles, spacecraft, and related components and equipment.

AIA has closely followed the activities of the commission during the past several years.
To the extent possible, we have also tried to monitor the activities and progress of the
Advisory Working Group in drafting its proposed environmental sentencing guidelines. We
carefully reviewed the Advisory Working Group’s March 1993 draft guidelines, and submitted
comments to the commission on May 13, 1993 (Copy attached).

However, in reviewing the Advisory Group’s November 1993 draft, it is obvious that
none of our earlier comments have been adopted by the Advisory Group. In addition, this
later draft creates new issues that have not been the subject of public comment, but should
be. In light of the number of deficiencies that we see in the Advisory Group’s draft, we urge
the commission to reject the revised guidelines -- at least until there has been an opportunity
for the commission to obtain both oral and written comments from interested parties. AIA
would be pleased to participate by providing detailed comments.

With respect to the November draft, we are particularly concerned about several key
approaches which provide the foundation for the entire draft guidelines. These include:

Aerospace Industries Association of America, inc.
1250 Eye Street, NW., Washington, D.C. 20005-3922 (202) 371-8400
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-- the radical departure from the use of dollar amounts to the use of percentages of
the maximum statutory fine and the use of standards unique to this section;

--  the unprecedented establishment of a2 minimum fine that could obviate the important
mitigation factors of the guidelines, such as those for effective compliance programs,
voluntary clean-up, or cooperation with administrative agencies;

-- the mandate that organizations establish a separate and distinct environmental
compliance program divorced from a company’s other compliance programs, and

-- a mandate for a standardized, inflexible environmental compliance program that
ignores an organization’s size, contact with hazardous substances, or past compliance.

Any of these issues should be enough for the commission to withhold approval of the
Advisory Working Group’s recommendations until the implications of its suggestions have been
carefully reviewed. Taken together, we believe the case is compelling for outright rejection,
or at least delay.

We would welcome the opportunity to submit more detailed comments to the commission
during a public notice and comment period. In the interim, if AIA can provide you or your
staff with any additional information, please do not hesitate to contact Patrick Sullivan of my
staff at (202) 371-8522.

incepely,

—

Don Fuqua

Enclosure

DF:pds
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May 14, 1993

Advisory Working Group on Environmental Sanctions
United States Sentencing Commission

One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Dear Sir or Madam:

In response to your request for comments on the working draft
of recommended environmental sentencing guidelines, some of our
member companies have provided their comments directly to your
office. However, we as an association have not previously

. responded and would like to do so at this time. Our preliminary
study of the draft guidelines gives us several concerns which are
discussed below. The Aerospace Industries Association (AIA) is the
nonprofit trade association representing the nation’s manufacturers
of commercial, military, and business aircraft, helicopters,
aircraft engines, missiles, spacecraft, and related components and
equipment. g

We believe that the draft guidelines would severely punish
even corporations that had taken all appropriate preventive
actions. One way the draft guidelines accomplish this result is
by limiting mitigation credit to 350% of the base fine. By
contrast, under the Organizational Guidelines, a fine range between
5% and 20% of the base fine is theoretically possible.

A somewhat related matter is the aggravating factor for prior
history which does not consider the "quality" of that history. A
corporation that had prior convictions or adjudications in spite
of vigorous compliance efforts would have its sentence aggravated
to the same extent as an environmental scofflaw. Considering the
quality of the prior offense would be consistent with the provision
for mitigation credit for offenses involving a lack of scienter.
: If prior convictions or judgments were based on strict liability
. or collective knowledge standards, then the "aggravation" caused

by such prior history should be reduced as well.

Aerospace Industries Association ot America, Inc.
1250 Eye Street, NW., Washington, D.C. 20005-3922 (202) 371-8400



The description of a compliance program necessary to satisfy
the mitigating factor of "Commitment to Environment Compliance"
goes 1into excessive detail. A more dgeneral, and shorter,
description with some discretion left to the judge would be more
appropriate.

While in general the efforts of the Sentencing Commission are
aimed at limiting the discretion available to sentencing judges,
the area of environmental enforcement is one that calls for more
discretion than represented either in the current draft or in the
prior guidelines issued by the Commission. Discretion 1is
particularly appropriate because much of the conduct now being
dealt with via criminal enforcement occurred at a time when such
conduct was being regulated administratively, civilly or not at
all. While government can certainly change its enforcement
priorities to respond to increasing public sensitivity to
environmental issues, the ability to soften the impact of
unexpected changes in government priorities should reside with the
. courts. The very high fine levels and low standards of culpability
also call for the availability of greater discretion.

The aggravating factor of “"concealment" does not recognize
that in many instances so-called corporate crime involves employees
violating company policy as well as the law. Nevertheless, the
aggravating factor applies even if the employee attempted to
conceal information from his employer as well as the government.
This aggravating factor should be limited to actions of certain
employees and should exclude actions intended to deceive the
organizational defendant as well. :

The aggravating factor of "lack of. a permit" seems redundant
since some conduct is illegal only because of the absence of a
permit. This aggravating factor should be eliminated, or at least
limited to cases where the absence of a permit is not a necessary
element of the offense.

We are also concerned that if the government contests the
adequacy of a compliance program, the defendant could be required
to fund the dispute. The guidelines authorize the court to hire
experts, at the defendant’s expense, to evaluate the compliance
program. Since the costs to the government to challenge a program
would therefore be minimal, such government contentions are certain
to be a reqular feature of every sentencing under these guidelines.
A far preferable approach would leave discretion to the judge to
determine appropriate methods for testing the adequacy of a program
should he or she determine it to be necessary.



Conspicuous by their absence are discussions of deviations

from the guidelines. The organizational guidelines set out
circumstances when a court may make a "departure" from the
. guidelines, such as for extremely low or high culpability. The

environmental draft has no such provisions.

Finally, the base fine table "re-legislates" decisions already
made by Congress. By using percentages of the maximum fine which
vary based on the extent to which the conduct harms or jeopardizes
people or the environment, the guidelines do what Congress has
already done. The Clean Water Act for example provides for
criminal fines between $25,000 and $250,000 per day determined by
the same sort of factors.

We understand the difficulty 1in developing a set of
guidelines for such a complex area. However, the draft as
presently written falls far short of being an acceptable solution.
We recommend, if the Commission is unable to arrive at a workable
and fair set of guidelines, that no guidelines be issued. Causing
industry to litigate the inequities in any set of guidelines rather
than addressing the issues directly is not a solution. Rather the
Commission would be better served by issuing a set of broad
principles for sentencing and abandoning the development of a
detailed set of flawed guidelines.

If we can be of further assistance, please do not hesitate to
contact the undersigned at (202) 371-8520.

Sincerely,

eRog

LJH/pds
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BY THE SENTENCING COMMISSION’S ADVISORY WORKING GROUP

Andrew L. Frey
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COMMENTS OF UNION PACIFIC RESOURCES CO. ON ORGANIZATIONAL
SENTENCING GUIDELINES FOR ENVIRONMENTAL CRIMES PROPOSED
BY THE SENTENCING COMMISSION’S ADVISORY WORKING GROUP

Union Pacific Resources Co. ("UPRC"), a subsidiary of Union
Pacific Corporation, is one of the largest independent 0il and gas
exploration and production companies in the United States. UPRC is
headquartered in Fort Worth, Texas, and has over 1400 employees.
With 42 operated and non-operated rigs currently drilling for oil
and gas in the United States, UPRC has been the most active driller
in this country for the past two years. UPRC also operates several
natural gas‘processing plants, has interests in coal and trona
mines, and owns or leases the minerals in over 8 million acres of
land in the United States, 806,000 of which have been developed for
oil and gas production.

UPRC respectfully submits the following comments on the
organizational sentencing gquidelines for environmental crimes
proposed by the Advisory Working Group of the United States
Sentencing Commission.

INTRODUCTION

Broadly speaking, punishment schemes -- whether criminal
fines, civil penalties, imprisonment, or other -- may be evaluated
from two distinct and important perspectives. The first of these
is utjlitarjan: it views punishment as a means of achieving a
desired end, typically, inducing actors to take the appropriate

level of precautions to avoid certain societal harms; this perspec-



tive accordingly focuses primarily on issues of deterrence.! The
second perspective is retributive and is grounded in traditional
moral notions of just deserts: it assesses a proposed punishment
scheme in terms of its capacity to treat individual offenders
according to the nature of the offense committed, to distinguish
appropriately among differently situated offenders, and to impose
penalties that are reasonably proportioned to the underlying
offense.?

The discussion that follows applies these two distinct
perspectives in analyzing the Working Group’s Proposed Guidelines
for Environmental Sanctions for Organizations. In Section I (pages

3-20, infra), we examine the Proposed Guidelines from an economic/

deterrence approach to sentencing, concluding that the structure of
the proposal is very poorly designed to achieve rational deter-

rence. In Section II (pages 20-30, infra), we discuss what we

believe are certain serious deficiencies in the proposal from a

fairness standpoint.

! The "/utilitarian’ position" asserts that "what justifies the

practice of punishment is its propensity to protect society from
harm." H.L.A. Hart, Punishment and Responsibility: Essays In The
Philosophy of Law 72 (1973).

o For descriptions and applications of "utilitarian" arguments,

see generally J. Bentham, An_ Introduction to the Principles of
Morals and Legislation (1970); J.S. Mill, Utilitarianism (13th ed.
1906); H. Sidgwick, Methods of Ethics 411-95 (7th ed. 1962); J.
Smart & B. Williams, Utilitarianism: For and Against (1973). For
comparable descriptions and applications of "non-utilitarian"
arguments, see generally R. Dworkin, Taking Rights Seriously 184-
205 (1977); C. Fried, An Anatomy of Values 207-36 (1970); Anscombe,

Modern Moral Philosophy, 33 Philosophy 1 (1958).
2



Overall, it is our submission that the current framework is
too flawed in concept to provide a suitable basis for organization-
al sentencing for environmental crimes. We therefore believe that
the Commission should reject the current proposal and remand the
matter to the Working Gfoup for further study.

I. THE PROPOSED GUIDELINES ARE FUNDAMENTALLY FLAWED FROM AN
ECONOMIC/DETERRENCE APPROACH, AND WOULD CAUSE MASSIVE
OVERDETERRENCE AND CHILL SOCIALLY USEFUL ACTIVITY.

A. The Utilitarian Perspective

1. By its nature, utilitarian analysis -- the economist’s
stock in trade -- focuses on the costs and benefits of punishment.
The utilitarian asks: How much punishment is necessary to providé
sufficient incentives to avoid commission of a particular offense?
How much punishment is "“too much"? And what form should any
punishment take? For several reasons, sentencing of corporations,
particularly for environmental offenses, is especially well suited
to such utilitarian inquiries.

First, deterrence -- a quintessentially utilitarian objective.
-- should be the primary objective of organizational sentencing in
general. To be sure, general penal philosophy, developed in the
context of sentencing of individuals, recognizes a variety' of
6bjectives in sentencing -- principally, retribution, or punish-
ment; deterrence; and incapacitation. But incapacitation is
essentially inapplicable to organizations other than those that
exist solely for unlawful ends. Moreover, retribution should be at
most a very subordinate ingredient of organizational sentencing.
When a fine is imposed on an individual defendant, he must pay the

3



fine. By contrast, when a fine is imposed on an organizational
defendant, the onus of the fine falls directly upon the share-
holders and indirectly upon the employees and customers of the
~ defendant, virtually all of whom, in the case of most publicly-held
corporations, will be personally innocent of wrongdoing.® Because
it is rarely appropriate to measure a fine upon a corporation by
its advancement of the goals of retribution or incapacitation,
effective deterrence should provide the fundamental measure of
criminal fines directed at organizational defendants.

Further, utilitarian analysis makes particularly good sense in
the context of environmental offenses. Environmental laws are
unusually complex and pervasive, and thus potentially apply to a
wide array of conduct that is not manifestly or inherently anti-
social. Unlike more traditional, non-regulatory offenses -- such
as robbery, extortion, or embezzlement -- environmental offenses,
of one degree or another, may often be an unavoidable incident to
the 1lawful course of business for many companies. This is
especially true because firms are charged with the responsibility
for monitoring and controlling the activities of large numbers of
individuals in their employ -- a difficulﬁ task for the best-

intentioned.

* The Supreme Court has recognized this precise point in the

course of holding municipalities immune from punitive damages:
"Regarding retribution, it remains true that an award of punitive
damages against a municipality ‘punishes’ only the taxpayers, who
took no part in the commission of the tort. * * # Neither reason
nor justice suggests that such retribution should be visited upon
the shoulders of blameless or unknowing taxpayers." City of

Newport v. Fact Concerts, Inc., 453 U.S. 247, 267 (1981).
4



As a result, companies "must engage in legitimate professional
activities that are regulated in significant part by criminal
sanctions; to this extent, they become unavoidably ‘entangled’ with
the criminal law."* Moreover, at the end of the day, what we can
most appropriately demand of companies -- and what is most socially
useful -- is that they take reasonable measures to avoid infrac-
tions of the law. Reasonable measures, presumably, are those that
are neither so few as to be ineffectual in preventing environmental

harms, nor so many as to squander, past the point of diminishing

‘return, resources that could more beneficially be applied elsewhere

(for example, to job creation). A utilitarian approach recognizes
these factors by requiring firms to internalize the costs of
environmental offenses.

2. From an economic perspective, an optimal punishment scheme
must take account of three fundamental principles:

First, the amount of a fine should generally be based on the

costs or harms associated with an offense. By ensuring that the

company internalizes the full social costs generated by its
conduct, a punishmeht scheme creates appropriate incentives to
alter corporate behavior and thereby reduce the incidence of
environmental damage.® But a fine based on costs alone will often

under-deter environmental harms because companies will discount

y J. Coffee, Jr., Does "Unlawful" Mean "Criminal"?: Reflections

on the Disappearing Tort/Crime Distinction in American Law, 71 B.U.
L. Rev. 193, 219-220 (1991).

> See, e.g., Block, Optimal Penalties, Criminal Iaw and the
Control of Corporate Behavior, 71 B.U.L. Rev. 395 (1991).
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costs by the percentage likelihood of escaping liability altogether
due to non-detection. Accordingly, in calculating the fine it is
also necessary to ‘adjust upward to reflect the probability of
escaping detection. In general, the resulting calculation will
yield the proper level of deterrence of the offense.®

Second, and crucially important to a rational scheme of
deterrence, the determination of the fine must take into account
all of the monetary consequences to the company resulting from the
offense. As one commentator has noted, "[a] million dollar fine
affects firms in the same way as a million dollar private settle-
ment or a comparable loss in reputational capital."’ Accordingly,
"sentencing guidelines should allow the judge to consider other
direct monetary costs incurred by the firm, including private
settlements, cleanup costs, and remedial action taken to ensure
future compliance."® It is in this respect that the current
proposal is perhaps most gravely deficient.

Third, care must be taken, in setting fines for criminal
conduct, to avoid overdeterrence -- which results from the failure
to credit against a criminal fine the monetary exactions imposed as
a result of civil and administrative actions, as well as moneys

voluntarily expended to remediate the harms. As one former member

6 Id. at 397.

! Cohen, Corporate Crime and Punishment: An Update on Sentencing

Practice in the Federal Courts, 1988-1990, 71 B.U.L. Rev. 247, 279
(1991).

§ Ibid. Accord, Alschuler, Comment: Ancient Law and the Punish-

ment of Corporations: Of Frankpledge and Deodand, 71 B.U.L. Rev.
307, 308 (1991).



of the Sentencing Commission has noted, "any penalty structure that
exceeds the expected losses generated by a prohibited activity will
impose costs exceeding its benefits."’ "Because firms will
generally respond to penalties by adjusting their prevention
activities so as to minimize their combined prevention and expected
penalty costs, supraoptimal penalties will produce supraoptimal
levels of control and suboptimal levels of consumption.'!®
Overdeterrence has important practical consequences, particu-
larly in the context of environmental offenses committed by
business organizations. Many criminal prosecutions of organiza-
tions for environmental crimes arise from either accidents that
have serious societal consequences (e.g., a discharge of waste that
imperils the safety of drinking water, or an oil spill that causes
extensive damage to wildlife, beaches, etc.) or from the wrongful
actions of relatively low-level employees -~ actions that may stem
from inadequate training or supervision but that do not reflect
deliberate corporate policy to disobey the law. These offenses may
occur despite the fact that the firm has taken reasonable measures
to avoid their occurrence. Even where it has not, the purpose of
any monetary sanction is to create appropriate incentives for the
offender and others like it to take reasonable precautions to

prevent future similar occurrences.!! The imposition of fines

Block supra note 5, at 408.

10 Id. at 408-09.

1 We put to one side, for purposes of this discussion, the case
in which company policy-makers deliberately opt to disobey the law.

To begin with, we believe that such cases are relatively rare
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greatly in excess of the relevant societal costs arising from the

infraction will overdeter the offense conduct -- i.e., cause firms

to overinvest in precautions to avoid the infraction.

Such overinvestment will, at a minimum, raise the costs of the
products produced by the firm, without reaping any commensurate
benefit in environmental protection. At worst, it will cause firms
to Qithdraw from activities that carry excessive risk of liability,
depriving the public both of useful products (such as child
vaccines) and of jobs. As Professor Coffee has cautioned, "if the
fine is severe enough to threaten the solvency of the corporation,
the predictable response will be a cost=-cutting campaign involving
reductions in the work force through layoffs of lower echelon

employees who received no benefit from the earlier crime."!? See

also Huber & Litan, The Liability Maze: The Impact of Liability Law

on Safety and Innovation (Brookings 1991); Browning-Ferris Indus.,
Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 282 (O’Connor, J.,

concurring in part and dissenting in part).
As we show below, the Working Group’s proposal violates these
elemental principles of rational deterrence. It neither credits

non-fine costs incurred by an offender (causing overdeterrence in

(leaving aside criminal-purpose organizations). In any event,
because deliberate environmental crimes by organizations would
almost always be economically motivated, a system that sets
punishments at a level sufficient to deprive. the organization of
any prospect of illicit gain should suffice to remove fully the
incentive to commit a contemplated offense.

12 Coffee, "No Soul To Damn: No Body To Kick": An Unscandalized

Inquiry into the Problem of Corporate Punishment, 79 Mich. L. Rev.
386, 401 (1981).



virtually all cases) nor adjusts the fine on the basis of the
likelihood of escaping detection (producing underdeterrence in some
cases). It therefore is bound to fail any test based on the
accomplishment of rational deterrence.
B. The Charged-Offense Scheme Set Forth In Section
9B2.1 of the Proposed Guidelines Is Indefensible On
Deterrence Grounds.

Under the Working Group’s proposal, a court must begin by
determining the “primary offense level," derived from the table set
forth in Section 9B2.1. After adjusting for various aggravating -
and mitigating factors (see pages 26-30, infra), the offense level
is then converted to a prescribed percentage of the maximum
statutory fine.!? |

From the outset, however, this "charged-offense" approach is
fatally flawed -- since it makes the criminal sanction imposed on
the organizational defendant largely a function of the prosecutor’s
charging practices. Moreover, this regime makes no adjustments for
collateral sources of deterrence, including private civil actions,
penalties, and remediation costs. In short, there is little reason
to anticipate that the Working Group’s proposal will produce

penalties that appropriately deter environmental offenses.

13 Moreover, at that p01nt the fine may be increased to equal the
sum of the economic gain plus costs associated with the offense.
See pages 18-20, infra.




1. A Charged-Offense Regime Likely Will Result In
Either Overdeterrence or Underdeterrence.

Viewed from an economic perspective, Section 9B2.1 is, at
best, an arbitrary ﬁethod of determining appropriate penalties for
environmental wrongdoing. As noted above, appropriate levels of
deterrence can usually be achieved by imposing penalties equal to
the social costs engendered by the offense, adjusted to reflect the
risk of non-detection (with credits for non-fine economic losses
incurred by the offender). There is no reason to believe that the
maximum statutory fine -- on which Section 9B2.1 is predicated --
bears a particularly close relation to the social costs generated
by any specific infraction.!* Moreover, the proposal does not
differentiate between violations based upon the amount of pollut-
ants discharged or the 1likelihood of significant harm. As a
general matter, therefore, fines based on charged-offenses will not
result in optimal deterrence levels. Indeed, any appropriate fit
between fine levels and desirable levels of deterrence would be
pure happenstance.

2. By Placing Excessive Discretion In The Hands

Of Federal Prosecutors, A Charged-Offense Re-

gime Creates The Potential For Extreme
Overdeterrence.

Under Section 9B2.1, a convicted organizational defendant

would be fined within a narrowly-bounded percentage of the maximum

statutory fine that could be imposed for each offense of which the

4 True, the congressional choice of a maximum fine would, in
theory, reflect its judgment as to the gravity of the most serious
form of a given offense. In practice, however, the available
criminal fines are not meaningfully calibrated to achieve this end.
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defendant is convicted. Under a percentage of the maximum systenm,
however, it is essential that significant judicial sentencing
discretion be retained. Otherwise, the penalty inflicted on an
organization convicted of Violating the environmental laws would be
too directly linked to the prosecutor’s charging decisions.

While a prosecutor retains power under any charged-offense
sentencing regime to influence the penalty imposed on a defendant,
the particular features of the environmental law increase the
prosecutor’s power significantly. As the Working Group has
acknowledged, environmental law provides a great potential for
"count proliferation." Section 9El1.2, Comment 1. | Such count
proliferation is likely to take one of two forms in the environ-
mental context. First, a single criminal act may simultaneously
violate a number of different environmental laws: For example, a
corporation that illegally discharges hazardous wastes into a
stream and fails to report that release may be found guilty of
violating simultaneously the Clean Water Act, the Resource
Conservation and Recovery Act ("RCRA"), 42 U.S.C. §§ 6901-87,
CERCLA, and the Emergency Planning and Community Right to Know Act,
42 U.S.C. §§ 11001-50. Second, commission of environmental
offenses that are continuing in nature arguably would enable the
prosecutor to split the offense and "stack" the charges: For
example, assuming that a defendant has released pollutants into its
treatment system and from the system into navigable waters and has
exceeded its permitted allowances for a period of one year, a

' prosecutor may arguably charge the defendant with 365 separate
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violations of the Clean Water Act, 33 U.S.C. § 1319(c) (1), as well
as 365 violations of RCRA. 42 U.S.C. § 6928(a). Prosecutorial
charging practices- in the environmental field thus could force
absolutely staggering fines if, as in the proposed guidelines, the
penalty is directly linked to the offenses charged.!®

Either of these forms of count proliferation will typically
yield criminal fines that are indefensible on economic grounds.
First, where a particular act results in simultaneous violations of
CERCLA, the Clean Water Act, and RCRA, and in the consequent
imposition of three separate criminal fines, the result will more
likely than not be overdeterrence, especially when one adds the
civil remedial costs also borne by on the environmental wrongdoer.
Second, while it is true that cumulative fines for ongoing
environmental violations may be appropriate from an economic
perspective where each continuing day of violation creates
additional social costs, many criminal offenses under the environ-
mental laws, even if ongoing, do not give rise to increasing costs
-- e.d9., the recordkeeping offenses under CERCLA, 42 U.S.C. §
9603(b). And even where ongoing criminal conduct entails social
costs, those costs are often accounted for through c¢ivil or

administrative remediation.

13 Because of the extensive media and public attention given

environmental issues in recent years, it is likely that prosecu-
torial discretion to charge multiple offenses under the environ-
mental laws will be exercised frequently. Just as "the determi-
nation [to prosecute] seems based more on the media attention given
a particular environmental accident than on the conduct of the
company involved," so may the decision as to what or how many
offenses to charge be a function of external political forces.
Locke, supra, 16 Colum. J. Env. L. at 326.
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Because application of Section 9B2.1 will generally expose
defendants to the risk of massive fines bearing little or no
rational relationship to appropriate levels of deterrence, it is
essential that the Guidelines contain an effective mechanism for
cabining the effects of inappropriate count proliferation. The
grouping rules contained in the individual gquidelines, U.S.S.G. §
3D1.2(d), would provide such a mechanism.

Nevertheless, the Working Group expressly rejects the grouping
rules applicable to the individual guidelines, concluding --
without explanation -- that "[a]pplied to environmental offenses,
this approach could understate the harms that environmental crimes
can cause." Section 9E1.2, Comment 1.!% 1Instead, the Working
Group proposes a pale substitute, allowing for a modest downward
adjustment where a court concludes, "in the interest of justice,"
that "the total fine calculated under this Chapter would be unjust
as a result of excessive repetition of counts relating to a course
of offense behavior that is ongoing or continuous in nature and
does not involve independent volitional acts." Section 9E1.2. And
even "in the interest of justice,"™ a court may not truly "“group"

the excessive counts, but must instead increase the total fine by

16 It should also be noted that the Working Group has chosen to
apply grouping rules to situations in which a defendant is
simultaneously charged with both environmental and non-environ-
mental crimes. Section 9B2.1, Application Note 2. There is no
discernible reason why these rules would be any less appropriate in
the context of multiple environmental counts alone. Indeed,
because a prosecutor could evade the grouping rules by simply
declining to charge an organizational defendant with non-environ-
mental crimes, the application of the grouping rules itself becomes
a function of prosecutorial charging practices under the scheme
contemplated by the Working Group.
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