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any other DOE facility by $4.9 million. It is difficult o
understand logically how the criminal prosecutors, two of
' whom devoted more than three years to the investigation,
are the subjects of such severe criticism, when othet regu-
lators, who had responsibility for this and other DOE fa-
cilities long before execution of the search warrant, largely
escape comment.

O Midnight Burning at Rocky Flats. In the Rocky Flats

nvestigation, coe of the more spectacular allegations of mis-

conduct investigatad by the government related to charges of
so-called midnight burning: incineration of mixed hazardous
and ouclear wastes that was allegedly concealed from the
public. If these charges had been true, such scticns would have
constituted hnwmviohda:ofDOEpdxcywubpommlﬂy
scrious effects on pearby urban and suburban
Afier years of inv however, the prosecution team
reporied: “‘the UNITED STATES has concluded that the Build-
ing 771 incinerator was not operated contrary to the DOE
ordered shutdown. " ***

Congrmoul hwuugaon publicly disagreed with the
prosecutions’ conclusions that no incineration occurred af-
tes the DOE ordered the incinerators shutdown in December

1988.'" According to the Wolpe Committee, there was:

evidence ‘that secret midnight burning had occurred as part
of a phased shutdown. One would expect & congressional
commigee to document such a scrious chargo carcfully,
The Committee’s Report, however, cites no significant sup-
porting evidence.
nemmmwmmubsmwmmy
of the lead FBI agent in the case. '™ The basis for the agent's
opinion, howevez, is not supplied. *® Moreoves, if the Com-
mittee had to confinm the ageat's uncotroborated
charges, it would have reported that none of the other

106. PlaintfT's Seotencing Memorandum st 10616, Uaited Siczes v.
Rockwell (No. 92-CR-107) (D. Colo., fled Mar, 26, 1992) (foomomn
omiaad), The omittad footaots sates that
presumably ctsids U relevent Kuws
mbaundmdbhwhmm
mwnmm.mmmsupmny
acknowledged thess prior wees of the inciaerstor, which

of the “midnight cootroversy,
m&m mhuhmhmm

(oumber 776) “‘was 8ot weed %0 treat or disposs of hazardons or
mized waste™ Id g 107.

107. See WoLrs REvoRT, suprs 8o 3, at 91 and aows 108-09, ixfre.
108. The Commines alse citas the axistance of cantxia docmments whoss
significaace is waciesr. WoLFe Rarozs, npre nots 3, &t 93-94.
109. Ths Committas hases its charge om the {ollowiag exchange,
as reported by the
mmwmmmmumzm
specifically ordered the incinarasor 0 tua daring this time
{after Docember 1948)? -

w.umnhumwamgn):mmn

that question would recire me © provide grand jury infor-
mariocs proweciad by Rule 6(e) of the Federa! Rales of Crimi.
gal Procedure.

Ma. Hollesan: Do yoa know who ia DOE. let’s say, modified

Mrummmmu would require me

mptov\depadjwymlmmmw&nké(e)d
the Federal Rules of Criminal Procedure.

WoLrs Rarory, supra nots 3, .u93 FdR.Cnn.P «c)pnh:hu
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principal members of the prosecution team in the case
(including the lead Denver-based prosecutoe, whom the
Committee generally praised for his aggressiveness, the
lcadECSmomcy,mdthclc-dEPAngan)agmemmghc
lead FBI agent’s conclusion that the secret incineration had
occurred. '® Thus, the Commitiee's conchusion about mid-
night burning flies in the face of the available evidence,

“Political" Interference

Wtﬂlhtbeeonmnofthcconpeniom overzight invest-
gations, concern over “‘political™ interference has genenlly
ukmlhefomofmqmnamPodbbmanpubypouﬂal
appointecs at the DOJ o influence investigations of the
Bush Administratdon's political allics. The Dingell and
Wotpe Reports do not find that any fixing of cases occurred.

" Indeed, one of their criticisms of the ECS genenlly is that

career ECS prosecutocs (and in some cascs, assistast U.S.
Attorneys) concurred with decisions oot to prosecute, of to
accepts pleas, that the congressional investigatoos belisved
to be too lenient. '"! The GW Report, consistent with it
geuctal methodology, repeats rumors of “‘possible ™ political
mﬂmvokedhythekcpoﬂs(mym)mbu
itself actnally makes 0o *‘finding™ of political influence. '
“Political™ pressure, however, takes many forms. Con-
gressional oversight of prosecutors is inberently political .
Pootly or unfairly conducted oversight itself can become
s threat to the orderly administration of justice. Rather
than cvaluating each case oa its merits, prosecutors may
be tempted to seek what they belisve will be politically
acceptable results. Counsel foe an individual against whom
charges were dismissed in the PuwreGro mattee’" de-

110. The views of the members of the prosecution wxm wers obtzmeed
doring interviews with the sachar of this Dislogue ia November 1991
11l thD&pﬂuﬂW Ropors kighly crideal of
nﬂynﬁmhm god 10 overtly “policical ™ canses.
112 According 1 the Report
While this Repart makes 20 direct findiags of politcal fo-
terference ta individual ECS cascs, federal prosecomons aad
mmmmmmwumd

Gwm.mn- 1S, = 31,

The OW Report deciines 10 repeat these anproven allegations la
more detadl, reponedly 80 that the specific officials accosed could
be given an opportairy o respond. [4 &t 31. 1o Juns 1993, e OW
Project Director acvertheloss stated in an article for the Washingion
Pozt:

Eaviroamental criznes is the moet visiblo exampls of  section
compromised by potitical operatives. Peopls wrers promotsd
. within the eavircamental crimes section bocauss of their
wiliagness o carry the waser for the Bush Whise Houss and

sikoff, supra note 23.
smm,.asmlmucwmwu
*{ajever before (have] Line prosecesors faced sach polisical inter-
fereace in handling individual cascs,” and that “carecr prosecutors

mhudnawdmpnmmq—nmm
MMMMJMMM Cinl-
¢t Speech 10 Harlsage Foundation Ralses a Rickus,” Coer. Cana
Rar, Sept. 6, 1993, ; L.

11 Uniied Stases v. PureGro @1 al, CR90-228AAM w -123AAM (E-D.
Wash). In PureGro, Mem-ndfumvnm-
ically indicted for alleged relating o e beadling of pes-
?mmwymmwm
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scribed the issue this way in a letter o the GW Project
Directof:

Although your article suggests you think the governmeat
decisions made in PureGro were political ones, he
opposite is true. It would have been politically expedient
to maintain the charges in the case as they weee originally
filed. EPA beadquartcrs and local investgating saff,
including thoso who testified before [Rep.] Dingell last
fall, would have been happier. The Washingtoa State
Attoroey General's Office would have been happier. The
government would bave been scen as aggressively prose-
cuting eaviroamental crime. Lastead, the Department of
Justice did what it is supposed to do, decide cases based
on the facts and the interests of justice. !¢

Based on the record to date, the congressional investiga-
tors have made no attempt to limit the “‘political** impact
ofthcuownmvadpmmlcpnmm:msofpohcy

dchue.gomgw far as
discretion as ac-
 tons taken by political “hack{s).”'" .

Environmental Criminal Prosecution During the [1980s

Whatever one belisves about former President Bush's claim
W be the “enviroameatal President,™ eaviroamental crimi-
nal prosecution flourished under ths Reagan and Bush Ad-
ministrations. The ECS was established in 1983.'' Since
then, it has grown from S to spproximately 30 attorneys.
Its total budget increased dramatically over the same period.
Prosecutions have increased from 40 in fiscal year 1983,
to 125 in fiscal year 1991. U7 Moitimillion dollar criminal
fines like those assessed in recent years against large com-
panics such as Exxon, Rockwell, and United Technologics
Corporation do not in themselves evidence a cozy attitude
towndmduscy Eveaif, as the GAO's latest statistics show,
the majority of prosecutions have beea led by local U.S.
Attomeys’ Oﬁea.*"maeoﬂimmgmnymded
by political appointees.

In the face of these statistics, the Dingell and GW Reports
make the bald assertion that however much federal prose-
cutions increased during the 1980s, they should have in-

- L4 LH‘IRMMV Marshall, coumeel for individual defendast,
‘hlkzs-‘(a.p.ll. 1993) (oa flle with author). The

laur'--dn- Memduci:hmlyuhm

Director ia the Wall Street Journal discusiag, smong

the PureGro case.

us.s«ownmmmzs.-n(wmam
Hartmas as “polizical hack™ is. accord-

m;tnun -mw-).n-awu'
Ceomrx did act ismxvisw Me. Haruass bofore peblication of wis

llG.Fer.coa'dn of the BCS, see judecs W. Starr, Nirdulems
Times at Justice and EPA: The Origias of Exvironmensal Criminal
Prosecutions and the Work That Romaing, $3 Gao. Wu:.l. Rxv.
900-15 (1992)

117. Sccwmdlmmm%y&l”ﬂ (a8
measured by sasual sumber of indictments). The same statistics
oa the increass ia indictunents cas be found in the QW Repoct
iself. Se¢e GW Rarorr, ¢ aots 185, at 7. Siace fiscal year
1987, the anmnusl sumber Mmennhugew:ﬂyb-ube-
tweea 100 and 135,

Tbe cited DOJ Release is reladvely im gmaulndeﬁmuhe
mumnvmuummm\o TUDY, suprg aote 11
provides a more detailed statistical analysis of federal eaviroa-
meatal prosecutions geocrally foc the fiscal years 1988 o 1993,

118. See GAO STUDY, sxprs mote 11, & 27.
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creased more.'"* According w0 the GW Report, the DOJ's
average of 100-120 environmental prosecutions per year

*is surprisingly low." ®

- Although the Reports® maﬁonamlrgm.blchyqum,
neithet Report offers any objective evidence o
Lhwrymmefnccofmc;pptmtpamofmfomml
noted above. Both Reports ignore ot avoid any of & aumber
ofbmchmuhdzymigmuvcued.Did,rorempk,m
muuvcnmbaafmaimmdprmecuﬁoudrmtmuy
ouumﬁedallptuomommmcmhv:mumepamm
How did federal and state from the same states
compare? What was the trend in federal civil enforcement
statistics over this period? ! Are civil and administrative
wathudorb:hhdoftheammnu'end?bodxﬁmca
in cascs brought in different regions oves-
MVMMWMEGMWUS At-
torneys® Offices?

The only objeedvebenchmckmeacdbytbccw
Rspmwmpponhchmappwmbemwhvd

of prosccutions “given the size of industrial production in
this country.” '3 1t is unclcar, however, how coe can esti-
mthoﬂblynnmbao(cnﬂmmcnnlahnu(mdtbe
deamdnmbcofcnvummnlpm)hudnuy
on the aation’s gross domestic product. Relianos on the gize
of the sation’s economy alons to estimate optimal levels
of criminal enforcement ignores numerous other relevant
sources of data. Foe example, American spend

'bdhmwuyyu:fapdhﬁmmmhnlynamk

these expenditures, air and water pollutants from indos-
mlmmmwbymowmme
geoenlly decreased since 1970 (not increased as the Re-
port’s theary would suggest).'* Ambient concentrations
have similarly shown a general decrease. '™ Moreover, al-
though the U.S. economy generites enommous amounts of
pollutants, much of this poliution is genemtzd quite legally,
Mwmtﬁeamoopdmdwo(mvmmcam
prosecution.

This is oot to say that eavironmental progress has been
made independent of environmental enforcement-—~—the two
obviously go hand-in-hand. Nor is this argument inteaded
to suggest that the current system of enforcement could not
be improved. Nevertheless, the strong upward trend in
119. See DosoxrL Rxroer, aprs aom 4, at 2 (DOJ exforcement

“do ot indicate bow much more could bave been achicved but for
ths acticns of the EC3™); GW Rxroer, agrs aow 15, o 13.

120. GW Rroer, apes sote 18, a¢ 13,

121 mua‘wnm refars 10 the sbeolete summber of
am.ua.nndna.unﬂ
12 i =1l

123. The US. Department of Commercs estimsten that priveze businessos
in ths Usnitad Staces epant botwees $30 aad $50 billion a year each
EW besween 1972 and 1990 (ia 1987 dollars). Se¢e Councnr o

AL QUALITY, ENVIROMNMMENTAL QUALAIT: 232D AN-
wuas Rerorr 243 (1993).

134 an,l‘ul.)%(mwwdnpum
aciodag particulates, sulfur Ritogea oxides, voladls or-

1&. So0 id at 32] (modest doclios ia smblent concensrations of seloctad
wemr polutacts), id. &t 329 (genaral dectios in concoasadon of air
oxdes, ssrogen
Sl o pricie st s, e S
wuh soms caution due 10 the relatively small percesmage of pollutant
loasings scributabls 0 laduerrial sources that are the typical targets
of esvercacRsecss) prosscutions.
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criminal prosecutions during the 1980s, appears L0 support
» cooclusion other than that suggested by the GW and
Dingell Reports.

Proposed Rules of Principled Congressional Oversight

Erom the focegoing discussion, it is spparent the Dingell, GW,
and Wolpe Reports all are seriously flawed. How, though,
should congressional investigations be conducted? This Dia-
logue proposes certain basic peinciples, as set forth below.
The first mloofpnnc:pladovmghx(ofofmmlm
or scholarship) involving criminal matters should be the
mmamofmcndvuundbthmemnuuuthzbuc

bearing
or report must be a full-blown criminal trisl. But where
mdeneeofthegnihammmofhdmdmhum
subject of a congressional bearing, invest-
gatocs should recognize the misleading and unfair effect
that any oversight may have if it is limited solely to one
side oc the other.

The second rule of principled oversight should be fair
standards of judgment regarding prosecutorial conduct.
Prosecution is not a science, and reasonable prosecutors
Mngmmydiamrwomb&ym&minof;
particular case. Sophisticated congressional oversight
should recognize this fact, rather than harp on everyday
differences in evaluating cases. Similarly, & prose-
cutor should be able to conclude that the proof in a particular
case may not be adequate (o sustain a conviction of a
pesticular crime without being subject 10 charges that be o
she is sympathetic to the type of crime in queston. It is
unfair to label a specific prosecutor “soft* on crime based
on his or hezr evaluation of a single case.

As corollary to this second rule, congressiooal oversight

even the stouogest criminal cascs, While it may always be
possibic to arguc that & compromise may have resulted in jess
than the maximmm possible penaity, Congress should not
routinely criticize criminal pleas unless & is prepared W live
with Josses by the government in marginal or risky cases.

Third, congressiooal investigators should be mindful of
the inherent difficuities of staging a ““balanced"* congres-
sional hearing where ksy factual issues are hotly disputed.
Rcmthmayoﬂmehueamplenofhavmﬂpu-
tisan politics can hamper balanced where Con-
mxmltmmpcmmuamfmﬁnduudwexgh
guilt or innocence in individual cases. '

Certain types of oversight are inherently difficult to per-
form fairly in the naturally political forum of & congressional
hearing. As a practical matter, which political party is geau-
inely likely to provide balance by speaking oa behalf of
those accused of crimes sguinst society, whether enviren-
mental or other? The temptations of demagoguery in this
arca must be consciously anticipated and avoided As a
result, congressional investigators should be especially sea-
sitive o the particulsr difficulty, and in some cases the

126. Rzlnmmnp&umpﬁmmmmum
of Justics Clarencs Thomas.
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improbability, ofmmngafurbchnccmovasccmg in-
dividual criminal investigations. ¥’
Fomh.mvmpm;baﬁdmpcathcehbonmm
of protections that the U.S. Constitution,'™ courts, and
legislature have ectablished foc protecting the rights of thoge
under criminal investigation or indictment. Congressiogal
hearings should not, for example, be an excuse for allowing
governmeat ageats (or members of Congress) to avoid the
burdea of proof that the government would normally bear
in asserting that unindicted suspects are guilty of criminal

" activity. Noc should congressional investigations be a back
- door for waiving protections of unindicted individuals noe-

mally provided by rules of grand jury secrecy. If s prosecutoe
or other government ageat eagaged in such conduct directly,
heouhcwouldpmbtbtybembjeamdhdplm-ry acton,
Congressional in should not effectively ncgate
mmnmmo{wm.cmm
convincing reason for waiving the normal rules.

Coaclusion - -

As s result of their flawed methodology, the Dingell, GW,
and Wolpe Reports paint an emroncous and misleading
picture. In the world of the congressiooal critics, prose-
cutors walk away from “airtight™ cases without explana-
tion, and attorneys who have chosen envircameatal peose-
cution as their specialty exhibit an irmational and possibly
subversive bostility to their work. In this world, certaln
maambe!od.cmthauhmglymngm
are lost in the real world every day:'® to be accused is
to be convicted, and for & prosecutor to fail to seek an
indictment in any case prescated by an investigating agent
evidences a lack of eavironmental purpose.

The Dingell, GW, and Wolpe Reports ignoce the cssential

127, In this context, it is sombls that acicher the House aor Soness
Judiclary Comniness a8 such hsve played eny rolo in-the caryomt
dispuss. (Rep. Schumer serves oa the Judiciwry Commituse, but
eppears © have beea acting ia bis capacity as ma individual
mmmouwm)mumnm

ﬁwsmummua.-

128 mmm&:ﬂ_cﬁhﬁh—mupﬁn
m“nnumnww
nou:n-dﬂmy specific prosecutions wdermings
executive branch mﬂmumm
me Ses Qivilend, apra sow 23. Con-
mﬂu bave contamad Clvilotsi't cleime. Sea
L3 & '.

Stady:
thv(Oa.‘l mz)mmom -dnr)(c-:-
mn-ddnmum&nm Coagrams »

has lcu advocaied incressed scrwtiny dmﬁd
See, e.g., Kmwemr Curr Daviz, Dosczanionaxy Justcs {8890,
224-25 (1971)

129. At lcast ooe member of the Dingell Commitrs exhibised & mase
realistic visw of e inhereatly wcaous nacwe of cven seamimgly
stnighdarwand prosscutons. See Dodomir Haanmna, agre sos
4, ot 198 (seasomene of Rop. Eckart rogarding bis own bembling
CXPEricncos &3 & PIOsOCor X

[ logt my firm sevem wials that | 1 Jost—a guy
had had bis driving license bt for work privileges.
He left work at 2:30 Lo the afternoon and was found mobriassd,
mmuhuwpumu- l.)ouh
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role of the prosecutor as a seeker of justice. It is in all
citizens' interest that a prosecutor be able, in good faith, to
decline a case against a perticular suspect without being
accused of endorsing the underlying crime. '* The congres-
sional attacks on carcer attomeys who have declined to
prosecute cases that the attomeys believed to be unsupported
by the evidence, if allowed to stand unchallenged, will have
the opposite effect.

Notwithstanding the enormous resources dcvot:d to
them, the Dingell, GW, and Wolpe Reports fail to provide
a meaningful basis for addressing impottant questions about
the future of the ECS. For example, would eanvironmental
prosecution be more effectively handled by main DOJ or
by local U.S. Attomcys? Bureaucratic struggles between
main DOJ attorneys and U.S. Attorneys® Offices have ex-
mdformayym Some types of cases (such as tax and
antitrust prosecutions) have been effectively handled by
centralized ion, while most others have beea dele-
gated to local U.S. Attomeys. Are environmental criminal
violations, like tax violations, so different from typical
white-collar matters that they would benefit from a special-
ized office to prosccute them? Even if the answer to this

NEWS & ANALYSIS
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question is "‘yes," is the benefit of such specialization lost
when the appointed central authority must try to Manage
criminal cases from a long distance (a3 ECS attorneys typi-
cally do)? Would the ECS be more effective if joined to
the DOJ's Criminal Division? Would the benefits of spe-
cialization remein without the concomitant difficulties if
the typical ECS attorney were a legal specialisz or advisor,
nchcrthmntﬁnl@meyuhuawintheorythcm?
What is the likelihood that local U.S. Attomneys in some
regions of the country would tead to minimize envircn-
mental prosecutions against local companies? 2

Rep. Dingell's GAQ study is a step in the right direction.
Its careful statistical approach is far more important than
the superficial inquirics about organizational **cuitures*
that have dominated the coogressional studies to. date. We
should look forward to the day when congressional com-
mittees devote less effort to shallow sermonizing, and moce
10 serious study of the difficulties of enviroumental criminal
prosecution, and how the.government’s criminal eaforce-
ment powers can best promote a sound system for regulating
industrial pollution.

130. In scveral well-known recent cascs, overly aggressive prosccutions
have led ©0 undesirable resule. In Dewfanfuk v. Panvuy 1993
US. App. LEXIS 29694 (Nov. 17, 1993), the Clrcuit of Appeals
forthSl.memhdddeOmes umacondna

Mmgndndoumlpmy
catraion camp gased) sad s G il cupes
ject’s o8
LheSlneof Id st 3. In Jacobson v. Untied Siates, _US._,
1128. Cu 1538, ll!LEd.Zdl‘M(l”Z).lhs Counhld
that government lavestigators

dmmw n.mww

Jmmhmmm 4 faud investigadion in the defense
indastry. See U.S. Admits Error i Froud Case, Caxcaso Tamune,
June 23, 1987, at A13 (“The governmest is standing up and saying
we were wroag. ). Prior to dismissal of the case, Beggs was foread

to resign from his position as administrasor of the Natiooal Acro-
aautics and Space Admisistratioa.

In light of the ultimacs disposition of thess casce, a decisica ©
preted M';e“,dm qmmg;v:ng‘mu
10 mean prosecutors in
W&mmuuw(md‘cmdw
M).a(gezdpazm)(hhauaf}mxcddu
fraod (in the case qu mcudmmou
propes vc: in vudumd. (¥ N
GW Rnon.mm lj.n lc(m; prum
a1 exhibiting “a t0 prosecute en
o mmm‘ gt ‘S(mnddu';-
Prosecucors’ concerms of comemp
as *‘weak,” “abeurd,” snd Bttle scnse’™); Worrs Resoet,
mmmJ.ull(DOJcﬁdﬂa‘iMmpuahmm
o0 enviroamental crimes™).

131. The tendency of caviroamental cases 10 result in Balkanired do-
sionmakin g has loag been nownd. See generally Brucx AL Acxs-
MAN & Worian T, Hulm..al.chAquAn(lnn
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EENCDRP 1940 Alabama Avenue

P O Box 3530

916-351-8604

AERDJ: I ‘ Rancho Cordova CA 95741-3530

William R. Phillips March 1. 1994
Vice President, Law !

Honorable William H. Wilkins, Jr.
Chairman

United States Sentencing Commission
Federal Judiciary Building

Suite 2-500

One Columbus Circle, N.E.
Washington, D.C. 20002-8002

Re: Environmental Sentencing Guidelines
Dear Mr. Wilkins:

| am writing to express Aerojet's serious concerns with the proposed
environmental sentencing guidelines issued by the Advisory Working Group on
November 16, 1993, and our strong belief that further review and drafting work,
with the active participation of cgrporate experts, is necessary.

| Aerojet is the aerospace segment of GenCorp, engaged primarily in
propulsion, electronics and ordnance work for DoD and NASA programs.

In general, we agree with the dissenting views of Messrs. Guerci and
Hemphill of the Advisory Working Group submitted on December 8, 1993. We
also endorse the comments of Don Fuqua, President of the Aerospace
Industries Association, in his letter to you of February 28, 1994. Following are

some of our principal concerns:

¢ We question at the outset whether environmental offenses should be the
subject of a separate set of sentencing guidelines.' This question is all
the more pressing because the basic thrust of the proposed guidelines is

to elevate penalities for environmental violations well above those for
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other types of corporate crimes -- as though environmental crimes were
inherently more serious and culpable than, say, fraud or antitrust
offenses. In fact, it is commonly understood that environmental violations
most often occur without deliberation or bad intent and sometimes even
without knowledge on the part of the corporate managers involved. Strict
liability is the order of the day in the environmental arena'; aven in
criminal enforcement, where the element of criminal intent is often set
aside on the basis that environmental violations are *health and welfare
offenses.” Thus, the entire concept of special, more onerous sentencing
for environmental crimes runs counter to common sense and fairness.
Most of the "Specific Offense Characteristics® used to increase fines from
the "Base Offense Level"® relate to the environmental effects of the
violation and have nothing to do with what should be the principal factor
in determining a sentence: the state of mind (or relative culpability)
imputed to the corporation from the intentions and actions of its
managers and employees.

The draft guidelines provide that in no event éhall a fine be less than the
*economic gain® of the offender plus costs directly attributable to the
offense. . The "economic gain® is to include all cost savings the offender
realized by avoiding or delaying compliance. However, such costs
obviously cannot be established on any factual basis and would have to
be addressed by hindsight and speculation. And how can an “"economic
gain" be established at all when, as is very often the case, the

environmental incident could not reasonably be foreseen? (For
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example, even a well designed and maintained waste facility may
malfunction under circumstances that subject the company to liability.)
By dsfinition, “economic gain* presumes conscious avoidance or delay
by company managers, which may not be factually true at all, even in a
crimiral proceeding.

Iin these and other ways, the guideiines are structured to raise penalties
to the upper end of the statutory sentencing range, so that the minimum
and maximum fines stated in the statute have no real meaning. The

McKenna & Cuneo law firm, in a letter of December 23, 1993, estimated

- that "the average penalty under the guidelines would increase aimost

70% over the penalties presently being imposed for the same violations.*
As has been pointed out by other commenters, the compliance program
set out in the guidelines is too extensive and too rigid to function as a true
lever for compliance, or as an equitable base for mitigation of penaities.
To require the local auto repair shop and General Motors to meet the
same compliance criteria is inherently unfair. Even more unfair is the
requirement that mm criterion be met as a condition to sentencing
relief. The old-fashioned virtues of "trying hard® and "substantial
compliancé“ should have some place in environmental sentencing.

The draft guidelines embrace the idea of court-managed probation of
corporate environmental offenders, despite the generally negative record
of corporate probation in other areas, and despite the courts' obvious

lack of expertise in environmental technology and management.
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Probation may be necessary to bring a real corporate outlaw into

compliance, but should be reserved for the extreme situation.

Thank you for your attention to these comments.

ce: Don Fuqua




UNITED STATES SENTENCING COMMISSION
ONE COLUMBUS CIRCLE, NE
SUITE 2-500, SOUTH LOBBY
WASHINGTON, DC 20002-8002
(202) 273-4500
FAX (202) 273-4529

March 30, 1994

MEMORANDUM:
TO: Chairman Wilkins
Commissioners

Senior Staff
FROM: Mike Courlander

SUBJECT: Public Comment on Proposed Guidelines for Organizations
Convicted of Environmental Crimes

Attached for your information is public comment regarding the
Advisory Working Group’s proposed environmental sentencing guidelines for
organizations. Please note that the submission from the Washington Legal
Foundation contains a few additional comments on guidelines for individuals.



WASHINGTON LEGAIL FOUNDATION

2009 MASSACHUSETTS AVENUE. N.W.
WASHINGTON, D. C. 20036
202 588-0302

March 18, 1994

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

Washington, D.C. 20002-8002

Dear Commissioners:

The Washington Legal Foundation (WLF) hereby submits these
general comments to the Commission in response to the proposed
guidelines of the Commission's Advisory Working Group on
Environmental Sanctions as well as in response to the Commission's
request in its latest proposed amendments of the guidelines that
it is seeking "comment on any aspect of the sentencing guidelines,

policy statements, and commentary, whether or not the subject of

a proposed amendment." 58 Fed. Reg. 67522 (Dec. 21, 1993).

As the Commission is well aware, our Foundation has objected
to the proposed guidelines issued by the Commission's Advisory
Working Group on Environmental Sanctions for organizations, as well

as the secret manner in which they were formulated. The final
proposal, issued on or about November 16, 1993, is fundamentally
flawed as was the first draft issued in March 1993. In some

respects, the final proposed guidelines are worse than the original
draft because they purport to key the various fine levels with the
individual guidelines under Part Q.

The individual guidelines, in effect since 1987 and never
revised, have been universally recognized as being arbitrary and
fundamentally flawed. Those guidelines impermissibly "double
count" .several offense conduct factors, and result in draconian
prison terms of 21-27 months for a first-time offender found
guilty, for example, of placing topsoil and clean building sand on
private property which the Environmental Protection Agency deems
to contain wetlands. These harsh sentences for minor regulatory
infractions are greater than the average sentence imposed under the
guidelines for clearly more serious offenses such as arson, car
theft, forgery, and many drug offenses. We refer the Commission
to our numerous prior submissions on this subject over the last
several years for fuller discussion of this subject.

It thus comes as no surprise, that under the proposed
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guidelines by the Advisory Working Group, maximum fines would be
imposed in almost every environmental case. As I stated in my
testimony before the Working Group last May, the original draft
(and now the final draft) would require a court to impose a minimum
fine of $350,000 on an entity found guilty of placing a load of
clean fill on a so-called wetland. Attached hereto for the
Commission's information is a WLF Counsel's Advisory "Proposed
Environmental Guidelines Would Require Courts To Impose Maximum
Fines On Business" by Benjamin S. Sharp, Esq., that also reiterates
these critical observations.

The fundamental flaw with the proposed environmental
guidelines 1is that they appear to have been drafted without a
proper study of the empirical data to determine whether there is
a problem with the current sentencing practice in this area, and
if so, whether the proposed sharp departure from the current
practice makes any sense under a rational punishment theory,
considering the complexity of the subject matter. We are well
aware that some members of the Advisory Working Group, such as
Professor Jonathan Turley (the Committee's Reporter and a primary
author of the proposed guidelines) are so extreme in their views
about the proper response to environmental infractions that they
seem to believe that infractions of environmental laws and
regulations, regardless of the actual harm to the environmental or
criminal intent, are "environmental felons" of the first order who
deserve to be imprisoned two or three years for a first offense.

Professor Turley and his Environmental Crimes Project at
George Washington University Law School have issued reports and
provided testimony for Congressmen Charles Schumer and John Dingell
concerning the alleged lack of environmental enforcement by the
Department of Justice. These and similar Congressional reports by
Congressman Dingell have been characterized as "methodologically
flawed and replete with factual errors." See William T. Hassler,
"Congressional Oversight of Federal Environmental Prosecutions: The
Trashing of Environmental Crimes," 24 ELR 10074 (Feb. 1994) (copy
enclosed) . Mr. Hassler states that the investigations that
produced these reports "took on the worst aspects of partisan
politics, unmitigated by adversarial balance, and replete with
simplistic characterizations of complex issues." 24 ELR at 10077.
See also U.S. Dep't of Justice, "Internal Review of the Department
of Justice Environmental Crimes Program: Report to the Associate
Attorney General" (March 10, 1994).

As I noted in my testimony before the Working Group last May,
Professor Turley incorrectly stated in his Congressional testimony
that our client, John Pozsgai, had created a dump; in fact, he had
cleaned up a dumpsite by removing thousands of old tires and rusted
automobile parts before allowing clean (non-toxic, non-hazardous)
£fill to be placed on a small portion of the property to build his
garage. Accordingly, the public is justifiably suspect about a



3

work product of a committee that refuses to release the empirical
data it may have relied upon and the methodology of its
decisionmaking.

We note that Messrs. Lloyd S. Guerci of Mayer, Brown & Platt,
and Meredith Hemphill, Jr. of Bethelem Steel Corporation, two
members of the Advisory Working Group, issued a stinging 21-page
critique of the committee's proposed guidelines on December 8,
1993. We heartily agree with their conclusion that the proposed
guidelines should be rejected.

Before taking any further action with respect to
organizational guidelines, we strongly urge the Commission to
revise its flawed individual guidelines that produce draconian and
disparate sentences. We find it quite remarkable that the
Commission 1is so concerned about sentencing fairness for drug
offenders, for example, that it is inviting comment on such issues
as whether "male [marijuana] plants should be treated differently
or excluded because male plants have a comparatively low THC
content. . . or whether a definition of marihuana plant should be
adopted that would distinguish among plants at different levels of
maturity or would exclude plants below a certain 1level of
maturity." 58 Fed. Reg. 67545. Other proposed amendments also show
how the Commission is attempting to sharply refine various offense
and offender characteristics. And yet under the environmental
guidelines, Sections 2Q1.2 and 2Q1.3, lengthy prison sentences for
placing clean building sand on one's own property can be, and have
been, imposed, and are greater than prison sentences for dumping
harmful and toxic wastes into a public waterway. Where 1is the
Commission's concern with the fairness of that situation?

Accordingly, we again urge the Commission to get on with the
sorely needed business of revising the individual environmental

guidelines, and to reject, or postpone consideration of, the
proposed environmental guidelines for organizations.

Sincerely yours,

, DW
Paul D. K nar
Executive Legal Director

encls
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PROPOSED ENVIRONMENTAL GUIDELINES WOULD REQUIRE
COURTS TO IMPOSE MAXIMUM FINES ON BUSINESS

by
Benjamin S. Sharp

On November 16, 1993, the U.S. Sentencing Commission’s Advisory Working Group on
Environmental Sanctions submitted to the Commission its final proposed guidelines on sentencing
corporations and businesses convicted of violating federal environmental laws and regulations. The
final draft, like the earlier draft released in March 1993 for public comment, does not provide any
explanation or rationale for the proposal. The earlier draft was universally criticized by the corporate
community for being unduly complicated in computing the fine to be imposed in a particular case as
well as resulting in fines that would be significantly greater than those currently imposed. The final
draft, while modified somewhat, will similarly require courts to impose substantial fines that would in
many cases be the statutory maximum. The draft guidelines, denominated as a new Chapter 9 in the
Guidelines Manual, will also allow courts to impose probation that would include monitoring the
company through unannounced visits and audits of the company’s financial records. § 9F1.1.

The major difference between the two drafts is the method used to arrive at the base fine. The
. earlier draft had a range of seven levels of percentages of the maximum fine based upon the nature of
the underlying conduct. A typical violation involving a release of any pollutant set the base fine of 60-
90 percent of the statutory maximum. The base fine would then be increased based upon aggravating
factors such as prior violations, and then adjusted downward based upon mitigating factors such as
having an effective environmental compliance program; however, no fine can be reduced below 50
percent of the maximum statutory fine.

The final draft computes the base fine by referencing the base offense levels from the current
sentencing guidelines used to impose prison sentences on individuals under Part Q, which already
allows for double-counting of aggravating factors. If the company did not have an adequate
compliance or audit program, five more points are added to the offense level. The resultant offense
level number is then associated with a percentage figure ranging from 10 percent to 100 percent of the
statutory maximum fine. In many cases, a level 24 will easily be reached which requires a 100
percent fine. As with the earlier draft, the statutory maximum is 7ot the fine listed in the particular
environmental statute in question; the statutory maximum references the Alternative Fines Act in 18
U.S.C. § 3571(c), namely, a minimum of $500,000 for any felony. In addition, the proposal requires
that no fine shall be lower than the economic gain to the company realized by not complying with the
applicable environmental law. § 9E1.2(c).

Because of the Advisory Group’s delay in drafting this final proposal, the Commission will be
unable to even begin considering it until 1994. The corporate community will thus have ample time to
comment on the provisions should the Commission make an announcement that it intends to adopt any
of them.

. Benjamin S. Sharp is a partner in the Washington, D.C. office of Perkins Coie.

Copyright © 1993 Washington Legal Foundation
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Congressional Oversight of Federal Environmental
Prosecutions: The Trashing of Environmental Crimes

by William T. Hassler

Editors® Summary: Since late 1992, two congressional commistees and an
academic group working for a member of a third committee have issued reports
severely criticizing the Environmental Crimes Section {ECS) of the U.S. De-
partment of Justice (DOJ). The reports focus on alleged deep divisions among
the three units of the federal government responsible for the prosecution of
environmental crimes: the ECS, local U.S. Attorneys’ Offices, and EPA’s
Office of Criminal Enforcement. They claim that the ECS lacks prosecutorial
zeal and suffers from morale, management, and competency problems.

The author, a former artorney with the ECS and a former Associate Counsel
on the swuaff of Independens Counsel Lawrence Walsh, argues that the reports
are methodologically flawed and replete with factual errors. He charges that
the congressional investigators conducted unbalanced factual inquiries,
adopted unrealistic and inconsiszent standards for evaluating prosecusorial
decisions, and ignored protections traditionally afforded subjects of criminal
investigations and indictments. The author notes that despite the reports’
conclusions. DOJ prosecutions of environmental crimes increased dramati-
cally during the 1980s and that DOJ efforts resulted in multiméllion dollar
criminal fines. He concludes that the reports fail to provide a meaningful basis
for addressing important questions about how the government'’s criminal

enforcement powers can best promote environmental protection.

The Environmental Crimes Section (ECS) of the U.S.
Department of Justice (DOJ) is a relatively small part
of the DOJ's Environmeant and Natural Resources (ENR) Di-
vision, ! with a modest professional staff of approximately 30
attomeys. Since late 1992, however, the ECS has received a
degree of scrutiny disproportionate to its size. Since then, two
congressional committees have focused independent investi-
gations on the ECS, and an academic group has prepared a
report for a member of still a third congressional committee.
No other component of the ENR Division has received such
exposure in recent years.

The congressional investigators? have reached star-

William T. Hassler is an azomey in private practice in Washingioa, D.C.
He worked at the U.S. Dopartment of Justice's (DOJ's) Eaviroamental
Crimes Section (ECS) (which is at least in part the subject of this Dia-
logue), oa the Rocky Flats invesdgatioa from 1990 to 1991. See infra
note 19. Prior 1o working at the ECS, Mr, Hassler worked as an Associate
Couansel oa the staff of Independent Counsel Lawreace E. Walsh, inves-
tigating the Iran/Contra matter. :

Although a number of individuals provided informatioa &s part of the
preparation of this Dialogue, the views staled are solely Mr. Hassler's,
and in no way are intended (o represeat the opinioas of curreat o former
officials of the DOJ. or of any private individuals intecviewed.

1. The ENR Division's respoasibilities include a wide variety of civil
and criminal eavironmental lidgation.

2. For purposes of simplicity, the term ‘‘congressional investigators™
is used in this Dialogue to refer to the members of the Enviroamental
Crimes Project of the National Law Center at George Washingioa
University (whose work was coaducted at the request of Rep.
Schumer), as well as to investigators for the Subcomminee on
Oversight and Invesdgations of the House Commitee oa Energy
=nd Cammeree chaired by Reo. Joha Dingell (D-MI) and the Sub-

tlingly negative conclusions. They describe thc ECS as
suffering from **extreme conservatism and lack of aggres-
siveness,"? a *““failure to pursue aggressively a number of
significant environmental cases,"  and *‘chronic case mis-
managemeant.”* By early 1993, Time magazine charac-
terized the “‘cleanup*’ of the ECS as a “*high priority* for
the Clinton transition team.

In fact, the ECS* record has been systematically mis-

commitice on Ovensight and Investigations of the House Commitiee
oo S:{ile)?ee.Space. and Technology, chaired by Rep. Howard Wolpe

3. Suscorat. On INVESTIGATIONS AND OVERSIGHT OF THE House

CosdL ON SCIENCE, SPACE, AND TECHNOLOGY, REPORT ON THE

N of Exvizornantal Cances AT THE Derarxtuant

or EnnaGY's Rocxy Frats Facouary, 1024 Cong., 2d Sess, 12
(1993) [hereinafter Worre Reroxt).

4. Memorandum from Rep. Joha Dingell to Members of the Sabcom-
mittee oa Oversight and lavest of the House Comminee oa
Eoergy and Commerce, Susaiary Reroxt on Tuz Deraxnent
or Justice Unosacutting THE ENVIRONWMENTAL PROTECTION
Am?:;. 9 lmumﬁaD Pxoamlm A
Sess. ( 5 ) i INGELL KT), reprinted in
EPA's Cenaxat Enrorcexent Procassc Heazoig B :}ao’muf ™HE
Suscosaarree oN OVERSIGHT AND INvesTIGATIONS OF THE HOUsg
Coroartee oN Eneagy aND CosaErce, 1024 Coag., 2d Sess.
9.55 (Sept. 10. 1992) (hercinafter DNGeLL HEARING).

S. Leaer from Rep. Charles E. Schumer to William P. Barr, U.S.
Atorncy Geoeral (Oct. 29, 1993).

6. Michael S. Serrill, Law and Disorder: Clinton Urgenly Needs a
New Anomey Generul w Handle the Morumenial Task of Revamp-
ing the Govermmens’s Most Troubled Department, Toue, Feb. 15,
1993, at 31.
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characterized. The congressional investigators, in their
zeal to pressure the DOJ to increase the number of envi-
ronmental prosecutions across the board, have failed o
treat the subjects of their inquiries with the fairness w
which any S%.lbjCCl of mvcsugadon (whether criminal or
congressional} is eatitled.’

This Dialogue is not intended to suggest that the ECS or
its attorneys should be above critclsm or congressicnal
review. They arce, and should be, subjest to both. But over-
sight of the ECS" work should encourage fair and predict-
able eaforcement of the nation’s eavironmeatal laws, con-
sistent with the standards of prosecution recently announced
by Attomney General Janct Reno. ! Achievement of this goal
requires a balanced examination of available evideace, re-
alistic standards for cvaluating prosecutorial decisions, and
respect for traditional protactions afforded individuals sub-
jest to criminal investigation or indictment. This Dialogue
demonstrates that ECS® critics, to date, have fallea woefully
short of this standard.

The Critics and Their Charges
The Dingell Report

As the 1992 presidential race heated up, the House Com-
mittee on Energy and Commerce’s Subcommittee on Oves-
sight and Investigations (the Dingell Committee), chaired
by Rep. John Dingell (D-MI), focused its investigative re-
sources on the ECS and DOJ headquarters. Press reponts at
the time focused on alleged “‘sweetheart plea agreements,™
“'secret meetings with defense counsel,™ and *political fa-
voritism.**® The report which the Committee ultimately
issued in September 1992 (the Dingell Report) does not,
however, allege improper political influence. ! Instead, the
Report explores allegedly decp-rifts among the three prin-
cipal burcaucracies charged with eaforcing cavironmeatal
criminal statutes: “‘local® prosecutors in various U.S. At-
tomeys® Offices, “‘main* DOJ prosecutors employed by
the ECS (and supervised by political sppointees at DOJ
headquarters), and the U.S. Eavironmentsl Protection
Agency's (EPA’s) Office of Criminal Enforcement. !

7. Gommpmhwwbaum!yvmo(me
gn:umn.l * fundamental uafzirness. The congressional
investgators have p:xn.uy parzayed the subjects of the underlying
criminal invesd as plainly guilty of criminal scts, regardless
of whether they ebmmvmdu.ummm(wmuy
charged. As discussed below, these subjects, many of whom are
privaie cidzens. have bees provided no opportunity W0 defead their
anmnymmm:nyhve.&cm
ECCOmpRTYing oAl

reputations
notes 20, 128 and

8. See Jim McGee, Justice Deparoment Sets Changes on thphm
. Prosecutors’ Conduct Had Led to Complaints, Wasi. PosT, Dec.

14, 1993, at A, See also A Reno Reform, WasH. Post, Dec. 20,
1993. a1 A24; Jim McGee, War on Crime Expands US. Prosecuiors’
Powers: Aggressive Tactics Pwt Faimess at [ssue, WasH, Post,
Jan. 10, 1993, at Al (first of six part series).

9. See Linda Himmelstein, DOJ's Environmenal Mess, LeoaL Toues,
July 20, 1992, at 1, 22.23.

10. See DavazLL ReroRr, supra oots 4, at 1-3.

11. Primary res pouxbahty[afedaﬂmdmh«mmme
94 U.S. Auomeys’ Offices natioowide. The U.S. Atomey that heads
each office is a presideatial appointee. The ECS, which is located
in Washingwa, D.C,, bas amhority 1o liigawe specified criminal
offenses gencrally relasing to violstioas of eaviroamental stanites.
The ECS is beaded by a Section Chief, who reports w the Assistant
Auorucy Geacral for the Enviroament and Natural Resources Di-
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The Committec's staff conducted extensive interviews
with EPA investigators, and presented selected ageats in
public heanings. These hearings and the Committee s sub-
sequent Report gencrated a full-blown controversy over
the handling of six cascs.'? Notably, the Committee did
not allow testimony at the hearings by witnesses offered
by the DOJ. 1

vision (slso a presidennal sppointes). The U.S. Anomeys' Offices
as 8 whole 900

Canax: [ssuzs Rx1ATID TO JusTicx's CanaNaL PROSICUTION OF
ExvaonamNTAL OrraNses; Heazova Berorz rem Suscoad. oN
OVERSIGHT AND or T Housz Coxae. on Bx-
£20Y AND Coanmrcx, 1024 2d Sess. 7 (1993) (statement
of L. Nys Stevent, Director, sad Reporting Generul Gov-
StupY). The ECS and the
U.S. Auorneys® Offices geoerally share authoricy to prosecuze arimi-

sal eavircamental maters, udqulypmcm;mmly
&‘E‘iuéﬂzkmm&m

s esploys approximately
70 criminal investdgaton to iav saspocted violations of
wmuhm.m.wbm&m
EPA's Assistant ‘ar Baforcement

or Eaforcement, to Assistant Administraiors
TulL”(t;ov ﬁf‘; 1993). nprwdh Dm.v Env'r Rer. (BNA), Dec.
a

12. These cases or investigations have genenlly beca Labelod vilag the
nmdﬁemmdmm&embpao(ummm
though in several cases the themtelves bave Bt ever for-
-mally beca charged with

Dnlogmnllm‘anothemmpmu

the congressional reports. lup
wumthunnmbm of investigatoa were ia fact guilty of the
allegstions discussed.

The Dingell Report focused on:

1. Unlted States v. PureGro et al, CR90-228AAM to -
323AAM (ED. Wash), in which & corporats defeadsnt
(PureGro) and several individual employess were ariginally
Mfcnkmfdmymmhummm

of pesticides ia Washington State. PureGro eventually
pleaded guilty to a misdemeance, snd reporiedly peid 8 fins
of $13,000. Chiarges sguinst individuals were dismissed.

. 2 United States v. Weyerhauser, in which FPA invest-
mwmt«vm of the Clean Water Act.
Weyerhanser evenually guilty to five misdemesnor

4. Chamical Waste Management, in which the corporation
was invasd gased for alleged mishsadliag of harardous wisies
io Alabama, A scparite case in Louisians resulted ia coe-
victions of iadividuals. The Dingell Repont focused oa the
Alabama case, which resulied la 8o indictmonts.

3. Howatian Western Steel, in which EPA iavestigaied a
Wr«mmmmmmmm
meats resulted The under invesdgation (Hawaiian
Western Steel) Is oow in Chapter 11 bealqupecy procecdisgs.

6. Van Lewzen, in which EPA iavestigated alleged illegal
filing of wetlands by Marius Vana Leuzes, an individual. No
indicuneat resulted.

t3. Am&ngwlmDOJommDOJoﬁmndh'uma
managers, caroer prosecutors withia ECS maasgement,
" w0 address he charges made by EPA ageats. The Diogell Comminee
daciiasd this offer foc its 1992 heanngs. Se¢ DovoeLL
Haaaneo, supra note 4, &t 3 (staement of Rep. Diagell) (staning
mmml‘nmmumn‘bbcmmmmm
wsumony,’ Mmmynﬂmbmmuwm
lmwmufwncoppamxymmfy b:prvvmd)
The Commitce also refused w0 make pant of the besnag record
emaen sacment preparcd by the DOJ responding w0 !heCom:m



24 ELR 10076
The GW Report

At roughly the same time that the Dingell Commitee coa-
ducted its hearings, the Eavironmental Crimes Project of
the National Law Center at George Washington University
(the GW Law Center) prepared a separate report (the GW
Report) for Rep. Charles Schumcr (D-NY) !, who released
a “'preliminary** version ** oa October 29, 1992 only days
before the national presidential election. The GW Repont
reaches largely the same conclusions as the Dingell Re-

port. ' This similarity, however, is not surprising, because

the analysis in the GW Report covers largely the same
ground as the Dingell Report. "’

tee's inquiries, and removed the writzn statement from (he beaniag
room whea DOJ officials placed it io an area with writea statements

provided by wimcases at the hearing, laterview with Roger Clegg
(Dex. 23, 1993).

In connection with this Dislogue, the suthar atempied 10 contact
staff counse] for the Dingell Commiase o obtain the Committee's
posidon oa its choice of witesses and the reswictions oo DOJ
patticipatioo in its 1992 bearing. The counse! in question did not

respood either 0 repeatsd telepbono calls or a writtea request foc
an interview.

14. Rep. Schumer was, at the time the Repont was released, Chairman
of the Subcomminee oa Crime and Criminal Justice of the Honss
Commitsze oan the Judiciary. The letter from Rep. Schumer w0 At
torocy Geaeral Barr forwarding the Report doos Dot appear 10 bavs
been writicn oa behalf of the subcommince.

15. Envizornaantat Canaes Prarcr, Nanonar Law Centez oF
Georae WasmEINGgTON UniversiTy, Priinanazy Reroxt oN
AL ENvIaomexTAL ProsscumioN 3y TH US. Deraxr.

MENT OF JUSTICE (1992) [bercinafter GW Rerort)

The Project Direcior for the GW Prof. Jooathan Turley,
stressed in an interview for this Dislogue that the GW Report is. as
its tte “preliminary.” laterview with Prof Jooathan

Turley, Geotge Washingioa Universicy, GW Law Ceater, Washing-
wa, D.C. (Nov. 23, 1993). Although Prof. Turley stated that it is

remained ®
notwuy.berelasedbythecndo(w% Id

16. Both reporus found & failure 0 prosecuts enviroamental crimes
aggressively, poor relations between the ECS and U.S. Agorneys'
Offices and EPA, of the ECS, and bamiers 0
wetlands prosecutions. Se¢ GW Rerory, supra note 1S, & 5-6;
DNGELL Reporr, sipra note 4, at 2.3, 38-39.

17. The GW Rspon ikself staces that sudeats lovolved in writing the
Report conducted interviews, in additioa o *“evalust(ing] (c]atical
testimony givea before various coagressional commitiees (presum-
ably during the cooducted by the Disgell Comminec).”
GW Rerorr, supra oote 1S, st 4. The amount of indepeadent
investigation dooe in compiling the GW Repoct is difficult to de-
termioe, because the does 0ot reveal the ideatities of its
sources. (As discussed below, the GW Repoct bases its criticism of
mwmmmmmmumumm
sccompanying text) The Report's principal author was unwilling,
in respoase 1o inquirics made in coancction with this Dialogue,
discloss any specific information sbout other sources that the Repont
may have relied oa. He stated that the Report, 28 released in 1992,
included substantial invesdgatioa independeat of that found in the
Dmgeumummuammmmmotucw Repont
(approximately 130 out of the Repont’s 162 pages) was inteatoaally
devowed to detailed aaslyses of the six case studies that were the
focus of the Dingell Report. See GW REroRT, supra note 15, &t
34-161. The inidal 32 pages of the GW Repoxt critcize, at least in
passing. the handling of five addidoas! cascs that generally were
not the focus of the Dingell Report.

ENVIRONMENTAL LAW REPORTER
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The Wolpe Report

While Reps. Dingell and Schumer were considering the
ECS’ ovenll record, another House subcommittee (the
Wolpe Committee),"* chaired by Rep. Howard Wolpe
(D-MI), began proceedings focused solely on the receatly
concluded prosecution of Rockwell International Corpo-
ration (Roeckwell) for its conduct of operations at the U.S.
Department of Energy's (DOE’s) Rocky Flats nuclear
weapons facility near Denver, Colorado (Rocky Flats). !*
The Committee's investigation was apparcatly fueled in
part by sutements from members of a grand jury that
heard evidence during the government's investigation of
Rocky Flats. Members of the grand jury charged that the
government had reached a “sweetheart*® deal with Rock-
well, and that individuals suspected of serious wmngdolng
had gone free.® The Committee isqued a report?! (the

agorneys a8 well, This Dialogue bas made no atempt 0 idendfy
any individual sources who supplied informasion vsed {a the W

18. The Subcommittee ca In and Overuight of the Houn
Commitiee 0a Scicoce, Spece, aad Techaology.

9. The Rocky Flats facility had long been the center of local enviroamental
coatroversics, as have many other U.S. Depantment of Eaergy (DOE)
.wmmmmmwm
plantto
MMMWMMIMVMWWO
pladgmkyndhpg:ﬁm«&lumnhnfamw

Rockwell ploa agreement a1 & record fine
under the Resource Coaservation aad Recovery Act (RCRA) Gia fact,
the fine exceeded my other criminal penalty assessed under evy
eaviroomental ganze wish the of the fine peid by Exxon
Corparstion is coanection with the Exxom Valdez spill ia Prince
William Sound, Alaska).

Readers should be aware that the authar of this Dislogoe warked
-ontheﬁxkyﬂmmmdunulm-ndl”l ‘l'had:mam
of Rocty Flan in this Dislogue is limited to publicty available maserials
and interviews cooducted since the suchor left the DQJ.

20. See, ts.BtyalnA.bbu.ﬂquman A\cRod‘thnGr—d

DOJ's haodling of the grand jury received an eatirs section la G
Wolpe Report. Worre Rerort, supra noto 3, at 12140, As of
December 1993, there were 80 public repocts that the grand jurors
mwmmmmdummw
a2 issue.

On Jamuary 26, 1993, the U.S. District Court for the Diserict of
Colorado released the grand jury report in redacted form, togother
mmxmaxhyllkmmudummum
charges cocmined i f repact. In Re Grand Jury Pro-
ceedings, Special Gnnd Jury 89-2 (Rocky Flats Grend Jury), Ovder
Regarding Release of Grand Jury Documenss (Civ. Actioa No
%Y‘wlu%lWJLmCmmﬁxwdmdxmu
10 release the report in its eatirery becauss the repoct

accused individuals Identifiable by tame oc positioa . . . ;
dealt in rumor and conjesture; eagaged in social aad eves
Legal argument; dealt with polidcal and social {asies outside
the province of he special grand jury’s duty of invertgading
crime: cootained charges not based upon & of
the evidence; and followed & serious dbreach of grand jary
KCTeCY. :
d.a 2

21. See oot 3, supra. The timing of the Wolpe Repart. which wag
vssued io January 1993, is 8 mibute W the Committos stafT s
perseverance: by the time the Repoct was issued Bill Cliatos
was Presidest-elect, and Rep. Wolpe was prepanog W leave
Coagress.
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Wolpe Report) containing scathing criticism of the ECS
based on the Committee's review of this hxgh-proﬁlc case.
The Report highlights apparent “cultural’ deficiencies at
the ECS, which, according to the Committee, led o & lack
of aggressiveness. 2

Dingell Il and the GAC Report

Notwithstanding the election of a Democratic President in
November 1992, the Dingell Committee remained interested
in the controversy over the ECS. In 1993, it renewed its request,
prenouslydcmodbymeBmhAdmin‘smdon.toinmicwlinc
attorneys about specific prosecutions. In June, the Clinton
Administration granted the request,” and in November 1993,
the Dingell Commiittee reopened its hearings.

The 1993 hearings continued the attack on the ECS and
its top managers, but no longe: focused golely on anecdotal
cvidence relating to-the six cases scrutinized in 1992. In-
stead, the Committee presented o statistical analysis pre-
pared by the General Accounting Office (GAO) comparing
the ECS prosecutions to pmsecutxons by U.S. Attorneys’
Offices.# As an added twist, three former U.S. Attomneys
(all Republican appointees) testified to criticize what they
view as & trend toward excessive headquarters (ie., ECS)
oversight of U.S. Attorneys® Offices. The issue of head-
quarters authority centers largely on an administrative rule
issued by Attorney General William Barr in the final days
of the Bush Administration, under which the ECS retains
an effective veto over certain types of prosecutions. On
November 4, 1993, the Clinton Administration announced
that it did not intend to repeal the rule in question.

Summary of the Charges

The collective criticisms of the various congressional in-
vestigators can be summarized generally as concluding, to
use a borrowed phrase, that the ECS was a hotbed of cold
feet. More specifically, the congressional investigators con-
cluded that ECS attorneys showed 2 lack of proper prose-
cutorial zeal, revealed by:

1. an alleged bostility to wetlands prosecuticas devel-
oped by EPA and local US. Attorneys® Offices;

2. an alleged weakness for “‘corporats caly™ pleas. in
which (allegedly guilty) corpocats employecs and man-
agess indictment; :
3. a clear tcadeney to undervalue and “‘underprose-

cute™ enviroameatal vielations relative to prosecutors in
U.S. Attomeys® Offices; and
22, See, ¢.3., WoLrs Raroxr, suora note 3, & 12, 21-33.

23. See Michae! 1sikofY, Reao Probes Eavironmental Crimes Unlt.
Wask. Pos, Juoe 16, 1993, st A12. The Dingell Committee’s
request gencrated its own controversy, ia which former Attorney
Geaneral Benjamia Civiletti emerged as a leading critic of effors
10 question tine prosecutors. S¢e Benjamin R. Civiletti, Justice
Unbalanced: Congress and Prosecutorial Discretion (addrees 10
Heriuge Foundation, Washingtoa, DC) (Aung. 19, 1993) (oa file
with author). The new Cliatoa DOJ eveuuully elected to make
prosecutors svailable.

24, See GAO StUDY, supra oot 11.

25. U.S. Anormeyt” Manual §3-11.302-303 (revised Jan. 12, 1993),
reprinzed in DALy Exv't Ree. (BNA), Jaa. 19, 1993, at E-1.

26. Suement of Webster L. Hubbell (Associate Anocoey Geoeral)
Before the Subcomm. oa Oversight and Investgetioas of the House
Comm. oa Esergy aod Commerce 14-16 (Nav. 3, 1993) (oa file
wity authar).
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4, serious ptobl»am of morule, managemeant, a0d over-
ull competency. ¥’

Evaluating the Critics' Methods

The Dingell, GW, and Wolpe chons are neither fair nor
accurate. ® chrcmbly, the investigations that produced

them took on the worst aspects of partisan politics, unmiti-
gated by sdversarial balance and replete with simplistic

characterizations of complex issues.

Failure to Interview the Reports’ Subfects

Inthe case of the Dingell and GW Reports, the congressional
investigatots gencrally did oot speak with the attorneys
criticized.™ Instcad, these investigators relied almost ex-
clusively on information gathered from law eaforccment
ageats, and, in some cases, other prosecutors. ® In the case
of the GW Report, the witnesses remain entirely anony-
mous, but clearly did not include the main subjects of the
Report's criticisms. ¥ In addition, before publishing their

27. See GW Rrrory, supra note 15, & 5-6; DovgzL Rerozt, rupra
oots 4, at 1-2; WoLrs Rarorr, npra nots 3, at 122

28. The same cannot be said, bowever, of the Dingell Committee's
dmmmmmmmlmGAOMMumllm
Theze, for the firs time, 0o of the congressionat commitiaes sou ght
;mobmnmvdpaauedzﬂmmm
and US. Atoroeys’ Offices prosecutions, withoat resoct 1 the ad
MMM;WMMmhulm
coagressional studics.

1n general, the GAO study showed that the ECS and US. Ator-

oeys' Offices tended (0 be statistically
in terms of convictoa rae, likelihood of indiconest, type of dispo-
siton (dectination, la.ec.),md!ypofm(ﬁx.
imprisoament, ec.). See GAQ STUDY, supra soce 11, &t 31-34. In
fmSSmdmfd«dmuuw oases opeoed
during the 1988-92 were handled by the ECS and US.
Amxncy‘t jolody. Id az 15, The GAO reparted that U.S.
Anomcys® Offices opeaed 50 percent of ill eaviroamenul cases in
Performance by
y varied widely, According
wmmypmsulm}h:m;(mmdedbymmbm).n
of the 54 US. Aztorneys® Offices accounted for over 50 pereeat of
prosecutions opeoed by U.S. Anomeys® Offices. -

29. WWdWMmmwumWﬁ
prosecutocs whoa it
x;md)uwdlummpmtm of this Dialogue was
interviewed by the Wolpe staff.,

30. mmpnCmmmonstquyuDOJ’luM
ia 1992, to allow interviews of line antorneys. Nevertheless, the
Committee tppareatly refused the DOT's offer to provide testimoay
by career ECS managers, including thoee criticized directly by the
Commitice. See Divarir Haarmia, supra oote 4, at 3 (Sept. lo
l”JLSmMy.&mmnwmuw
proceadings mtcmmneopyclmm
ments mbmimdbytheDOJ (Due 10 the Commiuce’s refusal o
respoad (0 inquirics, it is not possible to detcrmine the reasoa for
this omissinn) With the cooperation of the Clintoa DOJ, the Com-
tuase is oow interviewiag line adomeys who wers publicly crid-
cized 14 moaths earlicr. The DQJ is alz0 reportadly preparing its
own study of its atorneys® cooduct. [sikolY, suprg powe 23.

31. The GW Project Director the failure to ide these
subjects an opportunity to defcod themaclves by notng that some
(but pot all) wictims of the Repont's cridcism were in (mostly carcer)
management posifions. According to the Project Director, be feared
Mummhqmmmmmummmd
ey were allowed o respaad to the sources’ (anoaymous) criticisma.
wﬂy.kdsdoamﬁmm«mmployeu with the
charges made against them paoc of the Report lo-
w-new mthPtof.JomMT\:icy(Nov 23; 1993); sec also DOJ
Dupuies Report Alleging Fallure to Prosecute Envirommenial
Crmas, Darty Rar. roz Exzc. (BNA), Nov. 2, 1992, u 212
(quoang Prof. Twricy as satng tar *“(ajay effort © oodfy upper
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results, 32 none of the congressional investigators cootacted
defense counsel about substantive matters in any of the
cases studied. ¥ There does not appear to be any good resson
for this failure. > For example, counsel for the Wolpe Com-
mittee failed to take advantage of an offer by counsel for
Rockwell in the Rocky Flats case to discuss the case with
the Wolpe Committee staff.*

With respect to the GW Report, the Project Director stated
in an interview for this Dialogue that the initial Report was
not designed to include interviews with defense counsel in
an cffort to provide the Report to then Attomey General
Barr as quickly as possible.* The 1992 *‘preliminary” GW
Report, however, contains po such qualification in its state-

uvdDOJomdnth(olm)mldhnpup-
members . . interviewed

Over Cases,
A 30, l992.nAl6 Sharon LaFranicre, Report
Cﬁdc&c:luakcbcwm:?mﬂa{&ﬁmmmlm
Wasa, Post, Oct 30, 1992, & A3. Allowing ths subjects of the
R:pou‘smnam-uwbauwmcywbdin*mmmm"

public would not bave exposed the
of reliation than the direct felease of the Repot itself.

32, Some counsel coatacted or spoke with the GW Project Direcror
' after publication of the GW See, ¢.5., Leues from David V.
Mm.hdl.msdtctmd: defeadans, to Prof. Jooathan Turiey

th.u.thc

33. Rep. xowmmmmww&cm
note

4. The (silure of the coagressional investigators 0 coatact defense
counsel cannot be explained by any deficiencies in the backgrounds
ofmcddmmnmmdmNuwymmmmdexpe-
ricaced criminal lawyers, but several had swoog
mmmmﬂmﬂddmwefmm{mmpk.
was 8 former chief of the ECS; & sacond served as Regional Counsel
w an EPA regional office; a third had been part of an caviroamental
enforcement unit {n 8 U.S. Attoroey’s Offices and stll another had
expericace in successfully defending against federal eaviroamental
Wn&mmumamw

35, Interview with Bryan Morgasn., Rockwell defeose counsel (Haddon,
Matm&Fam)(Nov l993)-'l'hefm$aﬂ€amdofdz
Wolpe Committes that the offer was made afier the

* Commitiee contacted 's counsel 10 obtain documents, but
provided several ceasons for pot accepting. Interview with Edith
!{onmm(Nov 11, 1993).
First, the Counsel stated that the Commitee did not wish to lidigate
mmxxkvdlmcmuydmumunuw'hyhamm
would have boca oecessary, bowever, given the company’s offer of

voluntary coopertioa.

Second, the Counsel stated that because the Committee had focused
on the conducx of a DOJ investigation, there was oo need © obuain
informatioa from poa-DOJ withesses such a8 Rockwell The Directoc
sdmitted, howevez, that the Commitice did seek informasioa froa
other third partics, including the Siema Club, the Eaviroamenul
Defense Fund, loca) eaviroamental activisus living nesr the Rocky
Mpum.mca«m Deparunent of Health (CDH), and EPA
civil ageass. /d Rockwell lge-mwhwebecnooeoﬂbefcwm
punavuhknovicd;eof that the Commitee chose ook to

lely.hCoume]mwdmuRochcubadnotbmmeed
at least o beamitvuunhhlymoﬁ‘crm!monmuw
of be s senlement. /d

36. Interview with Prof. Jooathan Turley (Nov. 23, 1993). Prof. Tu:ley
also cxpressed a cooccm that interviews of defense counsel would
have_compromised the GW Law Center's oo-going interviews. As
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ment of methodology. (As of December 23, 1993, the GW
Law Center has not released 2 *“final” report. ¥”) The Report
itself states that “'staff investigators were instructed to gather
information from every possible avenue and to interview
every critical party in fedenl prosecutions.”** According
to the Project Director, the quoted description of the Rc.
ponssoopcwuamxsuk:thnshouldnmhncbecnm-
cluded in the preliminary Report. ® In any event, interviews
with individuals criticized and representatives of the defen-
dants in cases under study should have been among the
highest priorities in any balanced inquiry.
InmrchmgthuDuloguc.thcamhormucdcoumck
for the defendants (or subjects of investigation) in five of
the six cases considered by the Dingell and GW Reports,
as well as lead counsel for the defendant in the Rocky Flats
investigation. ° The author reached counsel forat least some
defendants in all the cases within cne week. ¢! Many counsel
reported what they considered to be serious factual errors
in the Dingell and GW Reports. One reported supplying
DOJ attorneys with an affidavit contradicting the charges
made in a case studied by the Dingell Committee. ¢
Pcthapsbeauscoftbc GW Law Center's failure to in-
terview defense counsel, the GW Report largely ignores
the passibility that the accused might defend themselves in
the cases studied. Although the GW Report sets forth in
great detail charges for which (in some cases) no defendant
had been indicted, it docs not analyze any of the corre-
sponding dcfenscsdutmightbcnised."‘l‘bedcfcnscoom—
sel contacted in connection with this Dizlogucj
preseated coberent theories of potential defenses. Thcfact

discussed innote 31, it is unclesr bow interviews with cooasel
would have the investigation of claims made ia &
publicly released Report.

37. See oote 1S, supra.

38. See GW Rzroxt, fpra oot 15, at 4 (emphasis added).

39. Interview with Prof. Jooathan Turicy (Nov. 23, 1993).

40. No attemnpt was made o contsct Mr. Vaa Leuzen, who did oo bave
counscl

41. In cases with multiple defendants, contacts were gencrally timited
to counsel foc the lead defendant or defendants.

42. Interview with Michae] Rosenthal. counsel for Thermex (Doc. 20,
lm).hmEAmMMnECSnmyw
that the defendant had offered to plead guilty to charges of i
Mmgdmmmmwﬁnmmg
sitomey devertheless declined W prosecute
HeAzrINg, sipra note 4, nN(EPARqamoﬂnmm).m
thal states that be provided DOJ actorneys with aa affidavit saaag
that be had never offeced soy plea oo behalf of his clicat,

= mmpn.:m :d:t:bthed:mm

to discussing enses, VC Proscntanoe
of the defenses is hardly neumral. See, ¢ g, DovodLr RarorrT, apra
oot 4, &t 3637 (in the Howalian Sicel maner, possible dcfonses
mcnnooedby were “‘weak st best” or ia some caees
“‘absurd(]'); and at 45 (stating that in the Van Leuzen case, unspecr-
fied prosecutors askad “numerous questions,”” many of which “mads
licie scase’).

44, See, e.g., Leuer from James R. Moore, counscl for Weyorbaoesr,
10 Helea Brunner, Asst. US. Azoxoey, Weatern Dist. of Washuaguon,
(Aug. 31, 1990) (oa file with authar); letter from David V. Manball,
counsel for individual PureGro to Prof. Jouachan Tariey.
GWPropaDuacux(Apr 11, 1993)(on file with author): Stamenent
oa Plea. United Siates v. PureGro a1 al, CR-90-228-AAM © 232
(E-D. Wash. Sept. 16, 1991) (on file with aathor).

chaﬂamuummvdvedm.bwwhmum
bad sought advice of counsel, or had retainad independent coosul-
ants 1 an effoct to comply with spplicable regulasiocs. La oos case.
selense counsel stated that EPA was specifically infocmed of. sad
cadorsed, coaduct that criminal sgents sad prosocutors Lawer alle ped
w0 be cnminal.
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that defense counscl sllege that defeuses cxist docs not
mean, of course, that the defenses are sustainable (just as
* the fact that an agent alleges that sufficient evideace exisis
1o convict 2 potential defendant does not mean that the
potential defendant is guilty or will be coavicted). But
anlempting to assess any case without a careful review of
the concerns of the prosecutors involved, or of potcatial
defenses, is no more valid than trying to pick the winner
“of the Super Bowl by reviewing one team's highlight films.

The GW Report’s “Experience*’ Tess

The GW Report typically describes s “‘veteran,™* *'sea-
sooed, ™% “expericnced,” ! of possessing & *‘reputation for
zealous prosecution™ * prosecutors who apparcady share
the GW Law Center's.view regarding the ECS® record. In
contrast, the GW Report disparagingly refers to the prose-
cutors it criticizes as “new . . . to the Section,** “disin-
clinfed) to prosecute eavironmental cases,** having *less
cavironmental criminal expetience,**! or having “limited
or controversial records.”*? Such ad hominem attacks do
nothing to promote an objestive evaluation of the cases that
the GW Law Center considered. In fact, the GW Law Cen-
ter's “experience" test systematically disregards prosecu-
torial experience in noneavironmental cases. 3

Consider just one example of the GW Report’s charac-
terizations—the Van Leuzen case.® Floyd Clardy, who su-
pervised Van Leuzen foe the ECS, is characterized by the
GW law Center simply as a supervisor “new" to the ECS
in 1989, as “never having tried an eavironmental case,™
and as having exhibited a *“noted disinclination** to prose-
cute eavironmeatal crimes.* Clardy was not interviewed
by the GW Law Ceates, despite the highly personal nature
of these charges.”

45. GW Rerorrt, supra pots 15, &8 S,

46. 2d. at 18 (“scasoned prosecutors were overlooked or demoted'”).

47. Seeid at 15,

48. /d u 16.

49. Id

30. 44

Sl ld

52, Id »t 18.

53. One of the tenets of the GW Report, as well ag of other congressicaal
investigacions, is that esviroameanal crimes thould be weaied 80
differently from any other federal crimes. See d. a2 6-13 (criticizing
“sharp differences ia the methods ead standards spplied in eaviroa-
memal criminal cases a8 10 thoss applied in conventional
criminal cases'). Id ot & Given this teast, it is ironic that the

ionali : odi 7 letel :
expesieace of ECS prosecintors fighting “‘ocher’ 4 crimes.,

S$4. See note 12 (describing gencrally the Van Leuien case), supra, se¢
also notes T7-80 (describing Van Leuzen case), infra and accompa-
oying text.

5S. GW RerorT, supra sote 15, st 16.

56. Id :

57. Whea asked 0 describe what measures the GW Project bad used
wconﬁmmcmcndomoiiu.mymmwhichm-

Director stued that *%
been employed, but declined to elsborate further in order not 0
“jeopardize’ the Report's sources. laterview with Prof. Jooathan
Turley (Nov. 23, 1993). Withow comumeating ca the use of such
secret methodology, it is appareat that the “indepeadeat’ mesns
failed 1o roveal relevant information regarding Clardy's background
that wouid have boen readily available if the GW Law Center bad
simply spokea with Clacdy.

NEWS & ANALYSILS

24 ELR 10079

Clardy's actual expericnce is much greater than suggested
by the GW Law Ceater. Clardy has been a federul prosecutor
for over 15 years, and has tricd dozeas of cascs. He has
won awards for his prosecutions. His beckground inciudes
politically unpopular prosecutions of police officers and
prison guards on charges of violating suspects’ of inmates'
rights, including cases involving racial violence.*

Before the GW Law Center released its report, Clardy
(now an Assistant U.S. Atomey in Dallas, Texas) and
Bonnie LePard of the ECS (dismissed by the GW Law
Center as a *lcss experienced*® prosecutor) # had obtained
an indictent against Robert Brittingham, arguably the most
promincat individual ever indicted for an environmental
felony.® Clardy subsequently received an award for his
work in the Brittingham case.®! The GW Law Ceater's
“investigation'* omits any mentioa of these facts, notwith-
standing its reported concem about a claimed lack of in-
dictments of individuals rather than cocporations. ©

Whatever one thinks of the GW Report’s “‘expericace’
test for evaluating a prosecutoe’s wocth, the Report itself
does not apply the test unifoemly. At least & partial source
for the GW Law Ceater's criticism of Clardy appears to be
EPA agents and supervisors unhappy with & decision (origi-
nally made by the Houston, Texas, U.S. Attorney's Office)
to decline to prosecuts the Van Leuzen matter, © The Report
does not, howeves, document the number of criminal (or
criminal environmental) cases previously takea to trial by
EPA ageats or EPA attorneys who supported prosecution.
Nor does it consider the criminal experieace of the members
of the prosecution review committee in the Houston U.S.
Attorney’s Office who, as noted below, unanimously rec-
ommended against prosecution of Van Leuzen. ®

Based on the recommendations of agents with unspeci-
fied criminal experience, supported by EPA supervisors
with unspecified criminal expecieace, © the GW Law Cea-

At the tinee the GW Report was released, Clardy was an Assistant
us. ia T sod no had i

suthority over aay of the GW Project's
See GW Rxroxt, apra pote 15, &t 16,

58. Ioterview with Floyd Clardy, Ass't U.S. Auzomosy for the Northern
District of Texas (Dec. 1993).

59. GW Rxrogr, sapra note 1S, at 16 )

60. United Stases v. Brigingham, No. 3-92-032-R (N.D. Tex.). Britting-
bam's net worth has beea 10 be in excess of $350 millioa.
RR. Hunt et al, The Texas 100, Tex. MonTaLY, | 1993, &
{_nzg.(mmnmmuumecuxoo mea in
exas

Clardy, workiag with Peter Murtha (another ECS attomey men-
tioaed by the GW in an cafavorable coatext), coavicwed
Brigiogham in March | (following the reieass of the OW Report),
after overcoaiag & defense

weall-funded team.
Briningham was fined $4 million and scatenced %0 commanicy
service. His co-defeadant (annther individual) was fined $2 millioa
: demmdbmmn%mmmmwm
ordered to pay an additional $6 millioa o fund a lead abatement
trust. $12 Million Penalty for Two in Exvirormensal Case, MEALEY'S
Lmo. Rers/Da0 Liaswmy 8-9 (Juns 2, 1993). _

61. Interview with Floyd Clardy (Dec. 1993).

62 See GW RErOET, supra pots 15, st 10 (“{t}here hat been 2 potable
paucity of individual indictments ia past cascs™).

63. See noccs 7879, Infra and accompanying texl
64, Id
6S. The GW also cites unnamed ECS ("“wome ECS

prosecutioa.”* GW Rrerort.
Supra pot 1S, a1 9. Absent further identifying informanca, it u
umpoesible to 6valuaze the positioa takea by the anoaymous snormcys
with 00 known official tole in the case.
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ter concludes thata “‘new™ ECS attorney who had “‘never”
tried an eavironmeatal case (but who in fact was a deco-
rated 15-year progecutor) rejected an “airtight'* ® case for
rcasons that the GW Law Ceater cannot fathom, other
than his *noted disinclination™* to prosecute environ-
meaotal cases (notwithstanding the Bristingham matter and
notwithstanding the unanimous recommendation of local
pmwummdocﬁncthewoformmmmfonhinth:
Dingell Report). This example does not promote confi-
denee in the objectivity of the GW Report’s other exam-
ples of environmeatal “underprosecution.'*®

Evaluating the Critica’ Coaclusions

Perhaps as a consequence of their methodology, including
the GW Report's extensive reliance on anonymois Sources,
the three reports coatain numerous factual eqrors.

Wetlands

As regulatory protections for wetlands increased during the
-19808, prosecutions for violations of wetlands regulations
inmsed.mGWRnponﬁnds.howm.thn“inmnl
policies of tho Depastment of Justice . . . severely hamper
prosecution in the wetlands area,** ¥ and refers (o a reported
ECS “policy* 0ot 1o prosecute wetlands cases. ™ Similady,
the Dingell Repoct states that *{w]etlands enforcement
seemswbeanetgingumnminwhichtthCSbcﬁcm

that the best enforcement is no enforcement.”™
The Dingell and GW Reports support this charge by
analyzing two wetlands cases considered for prosecution
during the Bush Administration. In the first case, (com-
monly kmown as Tudor Farms), ™ the local U.S. Attorney's
Office in Baltimore, Maryland, supported prosecution
(and an eventual ples bargain), and the DOJ concurred.
According to the GW Report, however, the Assistant At-
torney General for the DOJ's ENR Division, Barry Hart-
criminal prosecution gencrully and felony
indictments specifically.” ™ Hartman, whom the GW Law
Center did not interview, states that be in fact approved
the prosecution.  The former U.S. Attorney fot the district
in question, whom the GW Law Ceater did not interview,
geaenally supports this account. ™ According to the U.S.

66. Id a7, 30,

67. Id & 16.

68, mmmmumms«u.m
. mm«sﬁ(dnamomyunmm
. m}uc&mmmmhnwuunnw

[eatic]
69. GW Reroxr, supra soto 15, & 6.
70. Id 22,

71. DvoELL REPORT, 5ipra nots 4, at 39. . -

172, See Unized Sises v. Ellen, 961 F.24 462, 22 ELR 21282 (4 Cir.
1991) (affirming coovictioa of individual defeadant).

73. GW Reroar, supra ots 15, at 23.

74. mmmmtmm'zmmm_

Divisica, Dep't of Justice (Nov. 1993).

75. latesview with Breckinridge Wilcox (Atocney, Arent, Fox, Kinmer,
Plotkin & Kaba) (Nov. 12, 1993). The {ormer U.S. Attorney stated
that prior to accepance of the pica, Mr. Harunaa rescr-
vndousaboumcmﬁcinrydmcvi&mmmmnhfchny
mw&hphm(whﬁwmﬂyww
mus.wmumus.mwym
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Attorney, all prosecutors involved in the case recom-
mended acceptance of 1 plea agrecment in which the
company in question agreed Lo preserve permanently thou-
sands of acres of wetlands.™

In a second wetlands case, Van Leuzen, the local U.S.
Auomey's Office in Houston, Texas, opposed prosecution,
and the DOJ again concurred (aithough EPA objected). The
Dingell and GW Reports, however, claim that the local
Assistant U.S. Attorney's “attitude™ regarding the Van
Leuzen prosecution changed afier a particular ECS attorney
(Floyd Clardy) took responsibility for the case. This sug-
gestion, which the Dingell Committec neatly places in the
mouths of EPA ageats testifying before it, ” is contradicted
by a letter written by the U.S. Attorney to EPA in 1990. In
his letter, the U.S. Attorney stated that afteran “‘exhaustive™
review, local prosecutors had ‘“unanimously" recom-
mended declining prosecution. ™ According to the U.S. At-
torey whose office rejected the case, expericnced prose-
cutors in that office cited four “infirmities and problems™
that led o rejection of the case:

(l)thntvﬂhbﬂkyofnhmndwdvﬂmodiab

restondon, (2) a lack of Jury appeal, (3) the
anticipated tnadmissibility of certain evideoce, and (4)

cponn‘bh{ccbewe)wunmd.mu.s.Ancmeywm~
uuwmwwmmmumdu

. three cascs & issue, although the U.S. Attamcy himself belisved
hac evidence safficiant to convict was available. /4 The individual
hqmpw;ﬁ.kywcuﬁMMalmdh
ovenll scttlement.

umubemuuus.mhw(sm
Wilcox) baz ot shied awsy from the ECS la other
instances. For example, Mr, Wikcox lavolve-

76. Interview with Breckinridge Wilkox (Nov. 12, 1993).
71 .

Q:Did[hAxdeS.Awuy]mn&z&m
mmomppamnnowm?

Q: Did (the Astisunt US. Attoraey) scem inicially interestod

ot cathusiastic even ca puarsuit of this case?

A Yeu

Q: And did that change?

A: Yes, it did

Q:Nov.mtbﬁtnyeoinddammdmchnph[&e

mus.mw'qwummmu
ime when the Eaviroomental Crimes Secioa o the
mmwmwm

A: Yes. that was general same time {ric).

Q: [t is & remarkable coincidence.
Dmxﬂmo.npmm&ull?(udmydm
Kobl, Special A geat-in-Charge, EPA, Dallas, Texss).

78, The kaer from the U.S. Azcrmey staes in relevant part:
I am advised by the Chief of the Criminal Division, (of

e U.S. Anoroey's Office] . . . that the Casc renew com-

mmmaanmacnmﬁvem«uv.-m

macer. s anasimously recommeading s declinacion for
mummwy.mmmmﬁmh
an;w[mwammcm-
uDivnian].lrepuM}yinfomywmumhofmﬁu
nmtheVmumnfardaimmny.
u—mw&mus.mnq.nxms.m

mmwwenup«wum 1.
\m@mdhbmmﬁnmwmm«aln



54 NEWS & ANALYSIS

problems with sufficicacy of proof reladng to criminal
inteat
What the Dingell and GW Reports uncover in this case
is an cvent commonplace in prosecutors' offices—a prose-
cutor's rejection of a case referred for prosecution by en-
thusiastic investigating agents. What is out of the ordinary
is not the ultimate disposition of the case, but that congres-
sional investigators would fault DOJ headquarters for con-
curring in the rejection of a case that a review committec

convened by the local U.S. Attorney's Office bad previously

rejected unanimously.

The fact that the U.S. Attomey’s Office believed that the
case had problems does not, of course, necessarily mesn
that EPA’s more bullish views on the case, e.xgmsed at
the September 1992 Dingell hearing, were wrong. ! Clearly,
however, facts do not support the congressional investiga-
tors® claims that the ECS, rather than the U.S. Attomney's
Office, was the source of the case’s rejection, or that this
case illustrates & schism between main DOJ and & US.
Attorney's Office.

ChemWaste

The Dingell and GW Reports express concern over the
handling of an investigation involving Chemical Waste
Managemeat in Louisiana and Alabams (ChemWaste)..In
that matter, prosecutions were successfully pursued in Lou-
isiana but declined in Alabama.

The Dingell Report criticized the decision, allegedly made
by the ECS Section Chicf, to decline prosecution of the
Alabama case. = But the ECS* Section Chicf was not alone
in opposing prosccution. According to the testimony of the
EPA attorncy who supervised.the case (and who favored
prosecution), the local U.S. Attorney independeatly con-
cluded that the case was unwinnable.® Although line at-

79. Id.
Nocwithsanding the quoted letter, the GW Repont repeatedly
characterizes the case against Mr. Van Leazen as “aintight”* GW
Rerort at 7, 30. According 0 the GW Report, “te Project . . .
to find some basis for the decision ot to prosecuts Van
Leuzan.* /4. at & The Report does not, however, even meation the
lester quotad or local prosecutors® coocerns about the sdequacy of
the casc presented by investigaors. e
80. C/.GWRmn.wmnm_alS.ulS("l‘hembumme
Eaviroamental Crimes Section and the AUSAs {Assisast US. At-
tlorneys) is moet apparent in cases like . . . Van Lewzen”).
m;liingcumcmdndcdmvgu:ammm an ex-
ample

. onc-defendant cass boing made st the Assistant Aunorocy
General lovel

DINGELL REPORT, supra note 4, at 38. The iavolvement of the
Assistant Anomney General (Barry Harunan) appears, bowevet. to
have resulted from EPA’s request thas the ECS recoesider the Hous-
100 prosecukons’ decision 1o decline the case, rather than an stemptl
bytheDOJloinwdmin:malLbulm.mm&om
mcCommimheuinpuchmyanudingwbonqumd
the meeting with Hartman . See DovgerL Heazmna, supra pote 4,
at 188-89, 193-95.

81. See DmvorLL Heammg, supra note 4, st 13391 {testimoay of
Kathleea A. Hugbes, Fred L. Burnside, asd Thomas Kohl).

82. DmvceLL REFORT, supra note 4, at 56, 24-31.
83. The EPA attorney cestifiod as follows: ~
M. Dingell: [n the meetings oc discussioas which occured,
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lorneys from both the ECS and the U.S. Attorney’s Office
reportedly disagreed, the scniof attorneys from both the
ECS and the U.S. Attorney's Office appear 10 have agreed
to decline the case.™

In the GW Report, however, the GW Law Center claims
to have “‘discovered"* activity relevant to the ECS® decision
nok lo prosecute. The GW Report stated:

The [GW Law Center] project discovered thar Mr.
Cartusciello {chief of the ECS] metr with Joan Z
(Jodie) [Bernstein, ]** s Wasie Management Inc. Vice
President and former General Counsel for EPA who
was accompaniod by Judson W. Starr, the first chief of
the Eaviroamcatal Crimes Uit [ECS® forerunner).
After a long mocting, Mr. Cartusciello docided the case
should bo re-examined. Shoctly thercafter, Me. Cartus-
clello told the U.S. Attomesy that ChemWasts was a
meritless case . .. . %

It is unciear what, if anything, would be improper about
1 senior prosecutor meeting with defense counsel as pant
of a decision whether to prosecute s case. In any event,
sccording to Mr. Starr (whom the GW Law Ceater did
not interview priot to the GW Report's publication) ¥ and
a spokesperson for Ms. Bernstein (whom ths GW Law
Ceater also did not interview) no such meeting ever took
place. % (The GW Law Center also did not interview Car-
tusciello, who was ane of the principal targets of the
Report’s criticism.)

e caly fellow that you sre awars of that waniad the case
dismissed was again {the ECS Section Chief]; is that right?

prosecution
the U.S. Aorsey reacted to (the Section Chiefs] stasement
that he dida’t think that it cught s0 be prosecutad by saying
that he dida't think that we could win it in froat of & jxy.
but that be didn't agres with (the Sectioa Chicf]'s saccment
that all thess people weee innocent.

M. Dingell: He said that you could wia it before 2 jury?
Mo Hughes: No. The U.S. Attorncy said be dida't think we

could win it before a jury. That was his posistion ofter Listening
to everything.

Dovorst HEARDNG, supra note 4, at 167 (testimony of Kathlesa
A. Hughes, crophasis added).

84. Id « 167. :
835. The GW Report, as the result of & typographical ervor,
omized Ms. Baustain's last aame. Given the other partculars pro-

W(Io&mtamhufmmc_d
of EPA and curreat offices of Chemical Waste Management's parest
Wyxhwhwmummhuh.
86. GW Reroxr, supra note 15, at 114 (emphasis added).
$7. In an intervisw cooducted i cosoection with this Dislogne, Mer.
Starr stated that ho was interviewed by a represcatative of the GW
Hnjectldbﬁngthepu&kuln&d&:ﬁwm
88. Am;nmwhomﬁedbdaembludlm
4 moeting ook placs thal was asended by Mr. Cartusciella, dares
including st least co¢ who favared prosscution

of the case), an attorney from the Birmingham U.S Anomsy's
, and an EPA agent. Mz, Start aad two other

“discovery" inaccurately identifies the
or refers to some other mocting that did pot take place.
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Rocky Flats

O The Rocky Flats Fine. The Wolpe Committee closely ana-
\y;odthcplumgodnﬁomintbcRockyFIazscasc,inpm
Lhmughmﬂysisofmmmd-lwriacnbypmsecmors.l:mm
the materiats released by the Commitiee, it is clear that the
prosecutors in question disagreed frequently over a variety of
Lsua.includinstbcmgthof%hcchngumdm«iuof‘thc
casc.Pmsecuﬁon.o(emmc,isnmbjecdvcmmdsmh
disagreanmnmuywwldwudwmmhmmLm
Committee, however, makes the diss greements into the subject
of one of its central findings: that main DOJ and ECS prose-
cutors, who placed “littls value on eavironmental crimes,™
undercut attempes by attomeys from the Offlce of the U.S.
Attomney for the District of Colocado (based in Deaver) o
gain an even larger fine from Rockwell. ® The Committee
states, for example:

Main Justice attorneys were willing to settde for $1-86
millica. One actually said that the government should
pay Rockwell . .. . [T}be lead attoency in Deaver [was]
p‘uhlngfo(ahnetm—ondwodctofﬂo
millicn o $30 millica .. . ..»

Although this account of the “facts" suggests that ECS
attorneys valued the case less than the Deaver-based attor-
neys did, it is based on what is either a critical distortion
or a sloppy error: the Committee misidentifies a Denver-
based Assistant U.S. Antorney as an ECS emplayee.” Once
this misstatement is corrected, the Committee’s conclusion
collapses.

For a significant part of tha investigation, the Rocky Flats
case was assigned to four line two cach from

the ECS and the U.S. Attorney's Office. Although each’

individual attorney's opinions of the case's streagth varied
' from time to time, the Committee was fair in stating that
ane of the Denver-based attomeys was consistently the mest
optimistic about the case. What the Committee overlooks
is that the other Denver-based attomey was genenlly the
most pessimistic about the case. The Committee’s conclu-
sion that ECS attomeys were most bearish about the case
is simply wrong: the opinions of ECS attorneys (who fre-

89, See Worrs Rarorr 2t 12, 102-07.

- 0. Id & 22. See also id s 105 (identifying specific acorneys and
amounts proposed by each st the sculement coaference). )

91. Ia its table of key perticipants, the Repont coatradiciarily lists tbe

wumu-md“xmwmw-

) while giving his tile 88 “Assistsnt US. Anomey, Colo-

13d0.” WoLrs REro&T, agre nowe 3, & 6. Tho wxz of the Report,

, clearly assumes that the attorney in ion was an ECS,

scomey. See id s'21-22, 103.

TONS AND Ovestast, Tranmitted to the Comm. oa Science,
smurm.lmmxumwsusm(sm
1993) Mereisafier Worre Testoeony] (“{the acorey in questioa)
.. .—an astistaxt in my offico— . . . had an exmemely low value
of the case'’).

The Staff Counsel of the Wolpe Committee stated i an {oterview
conducted in coanection with this Dialogue that the had 6ot wrinen
the soction of the Roport in questdoa and had 0o knowledge of the
source of the mistaka Interview with Edich Hollemaa (Nov. 11,
1993). The Wolpe Committoe saff member respoasible for writing
the soction of the Wotpe Repart in which the misidegtification occars
declined to comment regarding the error.
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quently disagreed with each other) generally fell between
those of the two Denver-based attorneys.

A corrected version of the facts would have stated that
the line attomeys from the ECS sought fines in the range
of $4-6 millicn,”* while the line attomeys from the Deaver
office split sharply, one favoring a settlement (as of January
1991) of $20 million, and one favoring a settlement (as of
Japuary 1991) of $1 million. * Moreover, the latter attomey,
from the U.S. Attorney's Office in Denver, is specifically
identified (by, among‘othm. the U.S. Attomney for the
District of Colorado)™ as the attorncy whom the Wolpe
Committee reports as remarking that a fairer settlement
would pay Rockwell money. ™

Bven aside from the error noted above, the Wolpe Com-
mittee greatly overestimates the significance of a disagree-
ment between prosecutors over the appropriate size of a
fine. Selection of fines is not a science, and reasonable
prosecutors may differ reasonably over a case's strengths
and weaknesses. Moreovez, for all of the Committee time
spent on the genesis of the $18.5 million fine, ™ the Wolpe
Report never even attempts to evaluate the fine according
to standards of fairness.

The congressional investigators suggest that the success
ot‘npmsecuﬁonisd.imcﬁypmpaﬁonﬂtotbed:zohhc
fine obtained, regardless of the underiying case’s merits.
Under this theory of prosecution, govermnment attomeys
should act as advocates without any brosder sense of fair-
ness. According (o the logic of the Wolpe Committee, if
the governmeat had the leverage to foree Rockwell to Eny
a larger settlement, no lesser settlement was adequate.

The Committee’s view differs markedly from traditional
views of the principles that should guide a undet

.

14
whichaprosecmmmnmmadvmwisgﬁdedby
¢2. Their bots, the Sectios Chief of the ECS, reportadly soaght  higher
fine. Se¢ WorLrg RRPORT, supra note 3, & 103,

93. The following table summarizes setllement positions of various
anorcys involved, as reportod by the Wolpo Commitse (“AUSA™
sunds for Assistant U.S. Anoroey):

Auorney WMS&MGM
Denver-based AUSA 1 $21 - $28 millica

ECS Line Anoroey 1 $6 millloa

ECS Lin¢ Anomey 2 $4 millioa
Denver-based AUSA 2 $1 millioa

S¢e WoLrs Rerorr, sipre sote 3, at 102-07.

Tbe Deaver-based U.S. Atomney and the Sectioa Chief of the
ECS i 1990-91 are geaerally to bave taken oegodiating
MWDQWWAUSAIMECSWAW
1. /d a 103. As the Report notes, the Deaver-based U.S. Anorney
(uuusm)mwywummwlaﬂs.s
millica, which would have roughly split the differencs between the
mhdbmmMAUSAlMBCSUMAmy 1. The
ﬁnﬂwnlmd!l”mﬂlioepmvidndﬂumﬂnmwthﬂmu

and an additional $2 millica to the stte of Colorado.
PlaindfTs Seatcacing Memorandum at 112, United Swases v. Rock-
well (No. 92-CR-107) (D. Colo., filed Mar. 26, 1992).

94. See WorLre TESTIMONY, supra note 91, at 320

95. Wotre TESTIMONY, supra sote 91, at 205. The Wolpe Repont
also omits L0 pote that the sutement in question, ia e words
of be prosecutor who rcponied it, was probably mads “some-
whbat jokingly.’*

Se¢ WoLPE REZORT, supre oote 3, & 12-13, 20-27, and 102-07.
So‘c.(..id.uJS(“mmiouoldouminpowqddlddiﬁood
mnndudcivilpcmhiacotheum—mdaalymubu—
~olanoas were givea away'™): 3ad at 107 (“we sy ocver know
mmwmmmmmuhwmifdnyuw
Rockwell harder’).

18
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a sense of fairness that would not nccessarily bind a privaie
attorney. As the U.S. Supreme Court has long beld,

[slocictywinsno(onlythnthcnﬁltymconvidcdbu
when criminal trials are fair; our system of the admini-
stration of justice suffers when any accused is treated
unfairly. An inscription on the walls of the Deparuneat
of Justice siates the proposition candidly for the federnl
domain: *The United States wins i point wheoever
justice I8 done Its citizzns in the cours.™™

It is beyond the scope of this Dialogue to address whether

thcnmountprosecutonobuinedinthiscascwuinfm
fair to the government, to the public, or to Rockwell But
it is worth remembering that in addition to the size of aay
fine, the **success™ of a prosecution should also be judged
by its ovecall faimess in light of the charges in question.
The Wolpe Committee, however, fails to acknowledge that
faimess is a goal that may legitimately influcace prosecu-
tors' recommendations.
-among line prosecutors over particular jssues. In fact, Dea-
ver-based attorneys in the U.S. Attorney’s Office did not
report the alleged ECS interference in their investigation
that the Committee claimed to find.” There was no testi-
mony, for cxample, that any scaior ECS or main DOJ
official attempted to discourage the U.S. Attomey's Office
from secking a fine it considered appropriate.'* The U.S.
Attomney for the District of Colorado, whose office directed
the case, testified as follows:

Q: Did you ever have any differences of opinion ot
disagree with anycne in main Justics regarding positicos
on_nujorimaainthhan?

A:Notthat I recall.. .. [Als o litigative direction, [can't
recall any major disagrecments whete we didn't prevail
And I can't evea rocall any majoc disagreements. '%

The wide range of opinions amang different prosecutors might
suggest that the case was controversial and legitimately diffi-
cult to value. ' While such a conclusion does not lend itself to

98. Brady v. Maryland, 373 US. 83, 87 (1963) see also Berger v.
UMMMU&?&“(ID:S)("MUMSMAWM
is the representative not of aa ordinary party to 8 conaoyerty,
of & sovercignty whoss obligation 10 govera is 18 com-

‘ muuwmumummmmwn
in & criminal prosecution is not that it shall win a case, but that
justice shall be doae.™)

. 99. See Worre Rarcr, supra sots 3, o 12.
100. The kad Deaver-based prosecuator stated:

(Ml]y scase is . . . that Mr. Heroman [Assistant Anorney
Genenil, DOJ) largely gave Mr. Nortoa [the Deaver-based
U.S. Atormey) a free rein. And ia trms of theso oumbers
... be kind of said what his bocom linc was and pregty much
guch.Nmfxwm‘nndomeMiIbemld.

Worrg TESTIMONY, npra pots 91, az 212
101. /d. a2 320.

102. The Deaver-based head of the prosecutioa team (who generally was
the most bullish member of the team) testified as follows:

Fromuzyatpmive.omofthepwblamllnvepawuny
with some of tha judgmeats that have boen made shout the
caso—and 'm not just talking about the subcommitee—you
kpow, the modis aod the press, the other coastituents —is
that there scems (o be an impressioa that this was absolutely
a hasds-down killer case, and why would we give up such
i praxd:nuldmsdy.cuﬂyahofpmphwum
have beea coavicted and 1 lot of poople would have goae W
jail. How could you give that up? This is just & fundamental

. 24 E1R 10033
mmhxmhmaylgcclmwdwtxmhmm
the Committee’s actual conclusions.

O Accomplishments at Rocky Flass. The Wolpe Committec's
evaluation of the prosccutors’ performance in the Rocky Flars
case overlooks many sccomplishments achieved by the Den-
ver-based U.S. Attomey's Office and the ECS jointly. The
execution of a federal scarch warrant in Junc 1989, which both
the Denver-based U.S. Attarnoy and the ECS approved, was
ocoe of the most aggressive acts in the eatire prosecution. The
Wolpe Committoe, however, ignores the ECS® cooperative
role in of the warmrant and the approvels received
from all levels of the DOJ prdoc to its execution. Similariy,
the Wolpe Committes hardly notos the significant prosecutorial
and investigative resources that botk the ECS and the Dea-
ver-based U.S. Attarney’s Office expended on the case for
over three years. At the most besic lavel, such expeaditires
seem to evidenco aa intent o prosecute the investigaticn ag-
gressively, not to block it. °

The Wolpe Report also ignores the relative lack of prior
enforcement history at the Rocky Flats plant in particular,
and DOE facilities in general. The Rocky Flats plant, foe
example, had not previously been the focus of any signifi-
cant civil eaforcement action by state or federal eaviron-
mental regulators.'® Similarly, no other U.S. Attorney's
Office bas ever initiated le eaforcement activity
agﬂmmhamﬂtmﬂhymnmpgdmmwshnﬂu
10 the conduct that allegedly occurred at Rocky Flats. As

one prosecutor told the Wolpe Committee,

There are 16 othee DOE facilities aroand this country,
at least two of which in my persoasl opinion are worse
than Rocky Flats. . . . And there are attorneys in those
districts—and I doa't want to get into trouble foe critl-
cizing a collcague in the but 2ll I know is
that Mike Nortoa [the Deaver-based U.S. Attormey whe
supported the Rocky Flats ] is the oaly cae
whohad the Intestinal fortitude tostand up and say, **We'll
take this oa." !¢ :

prosecutors had settled for one of the allegedly
low-ball DOJ fines (of approximately $5 million), they
would have exceeded any previous fine at Rocky Flats o«

misconcepdon. This was s cxmremely difficalt, very prod-
fematic case. :

14 st 196. Compare WorLrs Rxroxr, supra note 3, at 36 (violaGoas
were “easily provable™).

103. For aa excellent discussion oo the genenal difficultios is spplying
EPA regulations o criminal cases, se¢ Judsoa W. St o al., Prose-
cuting Poludion, L30AL TGS (SUPP.), May 31, 1993.

104. Pricr t0 czecation of ths 1989 federal warrant, Rocxwell
pﬁE’Amwhdﬂmth.fawm
o(nmlmcouxiﬁn;?@c.&cko&wﬂ@mnhyﬂ!&
ASSOCIATED P33, Dec. 21, 1988; se¢ also PlaintifT"s Scscaciag
Memorandum st 118, United States v. Rockwell (No. 92-CR-107)
(D. Colo., filod Mar. 26, 1992); Plaintiff"¢ Supplemental i
Memorandum at 18, United Stazes v. Rockwell (No. 92-CR-1
{D. Calo., filed May 28, 1992).

1s addition, Rockwell paid the

Mgmﬂmnul.mmlm.mmm

the scarch wamant was cxecuted See Sierra Club v. U.S. Dept of
burolDOEl.mP.Swp.mnmmm.Coh 1991)
Surra Club v. DOE, 22 ELR 20076 (D. Colo. 1991 Slerrw Clusd
v. DOE. T34 P. Supp. 946, 20 ELR 21044 (D. Colo. 1990)-

108. Worrs TaSTIMONY, supra pots 91, at 216,





