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any oc.hct DOE facility by S4.9 million. It is difficult to 
WldcnU.nd logically b.ow the crimina.1 prosecutors. two of 
wbom dcvoud more thaA thzce years to invcstigcioo,. 
are the subjects of such acvcn= criticism. wh= ocher rcgu-
laton. wbo hJ.d rc:spoD111nlity for this and other DOE r,. 
clitics locg before execution of the search wamot. Luxely 
escape commenL 

Midttight Burning at &cry Flats. ID cbc Rocky Flats 
ui~g&&ioc. ooo of tbe more apectacul&r alleptioos of mia-
ccad\lC1 invcstipled by_tbo &OYamDCDt relaled to chargca of 
.o-called m.idnigbl bmnmi; mcmer&tion o( mixed ha.urdoot 
&Dd DIICle&r that WU allcacdly cxx:ice,led from tbc 
public:. If&haecbata- bad beai u,ae.such~ would have 
CODIUcw.od k:nowlDa violedorw of DOE policy wub pocrnti1l1y 
acriolll effcc:u oa neut,y arbac and IUbarb&A popul•tioat 
Aita years ol invecdpdcm. however, pi ttiM 1e1m 
rq,oc\Cd: .. tho UNITED STATES bu cooc1udcd that the B-uild-
in& n1 iDcmcntar was DOt cpenUd C0D1nJy to the DOE 
~shutdown."* . 

O>agressioul in~ publldy disaarc,cd with the 
prosecutiam' COCM:lusicm that no inciam.tian occmrcd af. 
ttt the DOE ocdered tbe iDcmm&on shutdown m December 
1981 • .,, Aecordiq to tbe Wolpe Ownmittee, tbae IMO.f · 
cvidence·thal IOClet midnlif>t bumina bad occaned.., pm 
of a pbued shutdown. One would expect a c:ouaxuai.xw 
cx,a,mtttec to doctrme# wdl a ac:riow cbarso carcfwly. 
The Committee•• Report. howc,a. Qtcano siamficant mp-
porting cvidcDcc. 

The Committee ':,olttmiil~byddna tcmmociy 
of the lead FBI qcm iD tbo cue. The buis fcwtbe ,,me·• 
opiDion. bowc,c:r. JaDO&pq,p['vd • MOCCOYCr.if tbo Ccm-
mittce had 1ttanpt,=d to ccmiml the aacat'• unooc:roboratod 
charges. il would have rq,art.ed that no,w of tbc other 
106. PlaiAdft"I S ... Mm t 11 106-16, Ulll»JI SIGIJU "· 

~U(Mo.~•10'7) (D.Colo..GWW.. 2'- lffl)(rooa.. 
oaaia.Sl. 'l'M oeJadfoolaala ..... u priar1111b- •tzc1 • a (llld 
pr ebly aalaida die..._ rm ol'icbrin~ !bl OOE ud 
111\bccmd uoclda f • MC farfec'n do, "'1lmrdou wm, 
evaamoqtubl · I -.. Jtcbd apmait. 'nill>OBudpm. tlr 
ackaowladtad ._. pior- al Mi d www. .wWda wn DOC 
par\ ol dlt "'mf1nip« lllaJal11 O.U1J. 

Pt hl6llo-ct+f~lddllt.-f . W laWldlllrbuildial 
(Dmllber 'nf) ..__ • __. ID ._ ar 6pcm ol \cnr1:a or 
miMd ....... u..101. 

107. S.• Wous RDaa, ..,_ _ ,_ e& 91 • a. lQl.09, 
10&. n-cm .............. __ ., ___ doclll_awbma 

"pitkeoe 1,--. Waus It.Don,-,,..- 3. • 9J-9o4. 
109. n.CoeeiftN 1....tw.._illoer,e ca dltfollowiaa ncheop 

urq,cnodbf._& I 
Ma. HoDem•• 1>ld yoa 111w-, Ndmca lbll COE bad 
spoc:ificeDJ ardend m- : · aa '° na dariai 1111A lim8 
(lflcr D b« 1911]? · 
Mt. Upaty (ne lad FBI qa& ia lbe CIIO): 'Jla8 IDIMI' 10 
WI qw:edca wcald ,-prw me D prDride Jrudjar)' illlor-
m&DC.4. pc 1 L.,, I.ml'<•>°'· Feden1 Ra. olCrimi-
ul Pt kn 
Ma. Mollema: Do,._ knowlrlloila 001!. 111, IDOdi&d 
cbe tbucdowa ordllr md laid lloc:kwcD. Ja, yoa CID ahlll 
doWII iA ordcdr fu.lliola? 
Mr. Uptky: Tilil ID met qacsdoa woald mo 
to pmid,c srudjury imorm.lD0G proca:ud by RlaJc 6(c) ol 
lbc Fedcnl llldcl ol CrimiDIJ ProclDdur&. 

Wol..P'& Ruon, ,,,,,,_ -,ca 3, 1193. Fed. R. Crim. P. 6(1) prcmbiia 
I Co---' .... from pablicl)' W CICICllll:ric.c .... 
(on I pud jury. 

principal members of the pros.xution team in the cue 
(including the lad Dcnver-buod proso:utof, whom the 
Committee g=crally pniJ,od for his •ureaivcnc&s. the 
lead ECS attorney, and the lead EPA agent) a.grcc with the 
lead FBI agent'• coaclusioo that the IOa"C( incinen.ti.on had 
occurred. lfo Th~ the Comm.ittcc•• CODi:wsioa about mid-
night bamiDg flica in the f,.oc of the available 

"Politi&al" lnlelfa'a&u 

Widlln tbr ccc,wt 'lf the coagrcabw OYC:light invcsd• 
pticnl, CCDCCm over ·-polita.l .. inle:fermce baa g=m11 
takm tbieformofmqv.irie&im.oponible ettcmptt bypo11&?i 
appoiatece .c DOJ to ln1lumcc invcsdpdon• of the 
8U1ll ~•• poUdse1 .W.C.. Tho Diqdl MM! 
Wolpe Rqxxu do~ fiod tbatUl'f fim.gof c::ue.occuued. 

· Indeed, OM al their r,mcisrns (,f ECS scmnUy ia that 
,arc,:r ECS pr • atoa (and bl w C&ICI, eesie:tenr U.S. 
Aauc1".ya) wjdl ~iaioal DOt to pr =c. « to 
aoccpU pku. c1w mvemp&oa be1ioved 
to be coo Jenia!t 111 OW R.epart. contiscc:nt 'Whh ua 
a=mJ IDl'Abodo'°&Y, ropcaa nzmoa of "poar1Jo'' pnllrical 

voiced by the Rq,ort'• (&DOClymoal) but 
itself a=aily m&U:I DO '"fiDicS!Da" of politi:cal mflacoce. ILi 

.. Polltical" pr lht however. um many form&. Ceo--
" io-w OYcnip.t of proaocu&0n b lDh.c:tmt!1 polidcal. . 
POQtly or a.faidy ooaducted ovenipt itlelf CUt bee J_me 
a tbre.a1 to &hil orderly admmiJtratioa ol ju.mce. R.a1bcr 
tlwl cvalllltiq each cue oa Us mmm. ~&on ma1 
be lemP'f'd to wt what they bell.eve will 'bo. polltic&l.17 
aecepcabletaaltlt Canuel for an individual apiut wbom 
clwJea wen, M,mfned ID the hr.Gro mau.et m 
110. 1118 .._ al dlil IDCllbcn dw. Ill . e m. were ._.. 

........ • L,w wtdl lbs ailaroldm 0Wope io Ho ha '991 
11 l. la addidoa. .. Dtapll ud Wolpe-..,_ - bip)y aidcal ol 

Uidirltc' 1 I I --~ paUdcal . ba&diiho1 
caDy ailw mt IIILllaDI a0epd IO~ "polilbl" c.: 

l12 A ccrrtac D 11111.q,an: 
WWII du lt,.m llllbl., 4tnc:l. b:imp cl po&ia1-. 
11.6:a la iadtYidall ECS cwa. pcwa .ad 
le: fa ...,_ p,aa me Projocl clcaiW allcp w ot 
~cada:r. 

ow Raioa • ..,_ -- .,. • 31. 
n.OWl,palldldiDce111,..cblialwap.o,m:Dq,h w la 

IIJICID ..a_ .c;uuty .a cbec dlll lpld6: amciala lCCDlld mud 
t.~• ii Wilr.nsapxid.U.•31.lAJ_.1993,ClliaOW 
Projac:IDincllx"Dlhnt: 1 -.dba•~blboW~IOII 
PtMI: 

l!aoia •.,...i.a..,._'Nilila~otaNIC!Ma 
poUDCa1 Gl,Giillh-a. ... p. JCej 

widlia .. ••• ,, '::riDet ICl::rioD --- °' dxir 
.,.li•p 
paldcllqcp:: u:-. 

laiW.,.,..-D. 
Similaiy, ill S. her 1993 dall OW Dn:lar dwpd Iha& 

'1e)cwr ._.,. (uwl liDI saw• Caa:d ..- ic&c:r-
Ccnac:e iD MDdlJoa iadiwlu.tl ~" 111d IIYC •cmcr pnllOCmCn 
••• wa9 ran:at., _,, dr.rpa epiml Cftllml&ll - ., poliQQJ 
iAtafeftllCII from a.pa •Ula 1 . ni d oit!5icialL" Civil• 
,aS,-dt»H•,.,....F-dztfr 'ulula~."Cou.CaJIA 
R»~ Sq,c. 6. 1993. • l. . 

I I 1. U""-l S-U •• hnGro a cal.. CUO.lllMM ID .JlJMM re..D. 
W MIi.). 1A hnGro. dw, C...1J01A18 -S !Olli -411 ; www •en iA-
iAIUy far aikpd felaaim tdad.Aa ID dlill bMdlinc ol pee-

n. IO•• rt J 11 dismi•eei dwrp 1'IUloll aL.I 
iadi'ndlwa. 
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NEWS .._ ANALYSIS 

scribed the w.u.e th.ls way in • letter to the GW Pro~t 
Dir~tor: 

Altbouih your utido IUl,JCStS you thin.ktlu: 1ovcmment 
dccisioca made ua ~ro Wctc political ooes. the 
oppo&,ite is we. h woald have bcca politically expedient 
ta tIWDtaul the charpl in the cue u they ..,cte origin&lly 
filed. EPA~ aDd k>cal lavcstiptini saff, 
indudin, 1boeo wbo CCld&d bdorc [R.cp.l Dm,eU tut 
fall. would haw boec happlet. Tho W~ Staui 
Attomcy Ocncral'1 Offico would have been bappic:r. The 
aovc:mment wowdhaw bcca KCD&a aurcaf vdy prm,c-
c:utiq cmwo::m rel c::rimc. lDltOlid. tho Dcputmait of 
1u.aioo did wba& II i. iUpi rd 10 do. dc:ddo caw bucd 
OQ tho fadll and tbc mlawU .xjQaQce. 114 

Based OQ tbe record to~ the c:oapcaiooa.l inwe1ip-
tacs have made no •nempc to limit the ""political .. impact 
of their own in.vt#fpriont to lqi~ area, of policy • 

. They have im&ad •Jfzed tho deb&1e. scina IO fat U 
tocharKtcrlzecxacilcaof~diacretion asa.:-
tions tu:ell by political ~t(I)," UJ · 

Emirarurunl4l CrurriMJ Prout:vtian DIU"UII rJu l 98Qr 

Wbatew:r oae beliiwes about foanor Pl ·de:~ 'a claim. 
to be the .. envi.mrtnenm! Piaidenc," C111vizomncmr1J crimi-
Dl.1 pt"?SOC1tticn flaarished unda the R.eapn and Bus.b Ad-
minwra.riom. 'Ihe ECS wu a&ablishecl in 1983. 11' Smee 
then. it has p,wn Cram 5 to approximately 30 au.omcya. 
Its t.oCll budget mer sod "'nm•ticeJty over the a.me period. 
Prosecutioal have mased from 40 fD meal rm 1983. 
to 125 ill filca1 year 1991, Ut Mafdznj))ioo dollar crimina1 
fies lib thcec- u:med in rec=& yeaa apimt larsc com-
pwcs such u Euoa. and United Tecbnolopea 
Corpontioo do DOC la fhanselws ovideace I oozy •nit:nde 
toward mdusay. Evaa if. u tboOAO'• lalalll&tisdcs abow. 

majority of pre I c n:tinnt ba-,e bcca led by loc:a1 U;S. 
Auameya.• Offica, 411 du,)IC offlCCI were a=aaUy beaded 
by political eppoimea. 

In. the face of that, mrisrics, the DinpU aadOWllcportl 
make the but uaertioa chat: boweyu mach fedenl prmc,-
cuaoas increucd duriq the lHOl.·dley abau.ld have io.-
114. l.aler frrm Dmd V. COWll far idridml ddeaid&ac. 

co 'hdl7 U (Apr. u. 19tJ) <• aJe wtlb IDC!ri n.i 
laww 1'd.llaafa dla~ol•alld' p kif 'tted "7 me Prajoc: 
DilllCll:lrla .. lFal._,Jwl4r,riec.maodlcrmacn. 
lbc ,,.,.a,. -. 

lU. S# GW Rllan. ,.,,. w 2'. • 2' (' l&OJ~ ol (orma-
A•simnc ~!IC• nl "tlllaae • "'i, II '01 wt• IL ICICOCd-
iq IO &llo OW lwjacta -. ... f I"). 'n. OW l.&w 
ec--di4m1i viai•MLa.-lldmwpzbll · ollDia 

. 

t16. ForaCODCilO~otililSCS.•J--w.s-.~ n..u., JIUdu ..J VA: ~On,-., EH'liaa mwf ('.l'VIIJMl 
Prout:llllolv Mil..,. Wora n., lto,wa,v, .59 GIC. 91 AA l. Rn. 
900-15 (1991). 

117. Sec DcpalllMU of Judea f'raa ldcuo (May I. 1992) (u 
meaaunci by auw auabct of iadktmca11). n.. aamo K&li•ti~ 

m. ioaaN ia irti:mw: caa k Coad ua u.. OW llepoct 
luclf. S-c GW ltuon, 1wpra aoca JS, a& 7. SiaCI filc:al rut 
1917, &be Wlul IUUDbct al fodictmenu W pacnl.ly bcea bc-

100 ud lJS. 
Tbe cilod DOI Rdcue la reladvcly imprecise Lil dcfw.Ds lhc 

data wuu k la bued. The GAO S1UDY, ,wp,o DOU II. 
proYidc.& a rm dcUiJed er•d•dcel 10&1,-.u ol fcdc:nl aariroa• 
mental proaee,uiocu 1aacn111 I• tbe ftacal ycan 19~1 '° 1993. 

Ill. S.c OAO Snn>Y, ~- 11,-. 21. 

creased mOTC. 11
' A~ to the aw Repon, the 001 · s 

average of 100-120 environmenLll prosocution.s per yur 
"is surprisingly low." t.» 

· Although tb.e Reports· assertion is an argu&.blc bypothcsis, 
neither R.cpon off era any objective evidence to support this 
theory in the fa.cc of tb.e appe.rcnt i-ttcm of =fot0emcnt 
noted above. Boc.h R.cporu iporc or avoid any of a number 
of bcncllmam they mighi have uaed. Did. tot eumplc, the 
rcl&tive number of aate crimiD&1 prosec:udoaa dr'lmetiea.lly 
out&trip federal pn»OMrtioal 'lffl' the relevant time period? 
How did ccdaal &Dd atat.c erom the aame miea 
compan:? What WU the tteDd in fcdcnl dvtl enforcement 
,urisrica over du.a pc:riod?UJ A.re c:ivil ud ldrninilHnJivc 
case.a ahead m bcbJ:nd of the crimm&l trmd? Do diff'cim.:a 
m c:asca brought m diffc:rcnt rcgjcaa ovci--
s.bad,o,w ditfw, c: c1 bctwCICll rbc ECS and ccztam U.S. Al.· 
tomcya' ot.5ca1 . 

The only objccdw: bcnchrnan: sugc:ced by tbe OW 
Rq,cict IO aupsMt ill claim, appear IO be Ill cxpcacd level 
of proacnsdms "sh= die liz.o ol fod1?Stria! pee btt1icxi ill 
tJm COlm.Uy," U2 I& is QDCat0 bo•c:wu. bow ODO CU t#f• 
masc t.hc Ubly number of cavvmmmfll crimea (and tbe 
desirod Dumber of Clllvr"OQDk'l\b I pr~ I 1 n:tic)m) bucd IOld)-
Oll the nation'• area docneerio f'ltOdaot. 'Delimoo,. tho tize 
of the IWiocl'• cc 11rcny alooo ro atim,,. leYols 
of criminal CDforccment ilD'ftl Dume:oa:I ocbct' reJcvam 
soun::e& «data.Per eumple. Ammcaa compeow lpc:Dd 

· bijlions every yar fo, pollution ccatrol m Pardy u a resalt 
of theae expen m.,,.... lir tad WIier poUutanta fJOCn lndm-
trial soun:ca lib dae ta:ccted by the aw Rq,cxt have 
senerallY liDco 1970 (D0t iDcttaed u tbe R.o-
port'1 tbecry would JUCICll}.13' AmNcnt 
have limilariy lboWll a acnmJ die=ue. m ~er. al-
thou&h the U.S, UCDOIDY we IIWQI •moonts of 
polluteDtl., much of this poUmioD is seaen,t.cd qaite lep.Uy. 
and &bou1d D0t &1fect tbo npdm•J lovcl of mviroNnearaJ 
pr0ICCutioa. 

Thia ii not 1a ay thal c:nwoomcnmJ progiea b.u been 
made indepcndal1 of mviJ:IQ , 1-':flhJ aaforcemmt....-<he two 
obvioasly 10 band-m-bmi. Nor II this ll'l\lmal1 mlendcd 
to suuest thel Ibo c:mml sycan of emorccm=& could DOt 
be improved. N~ the IU'aal upward tiaMl ill 
119. S.. DINCXU.Rmicn,,.,. 

"clo • mdica • imaca men ccut t.w bem adliowd bul c« ca. aca of Iba ECS'"): OW RDocr,..,. U. • 13. 
IZ.OWRDocr...,_.-U.Mll. 
121. AM pti.0Wa.,.npaayrmr1todle..._ __ fl/ 

c:ml cum. i& cial ao md · Ii. • 13. 
lZl. M. • ll. 
in n.u~Dzµ rrll~Nrlmseeeuprt.-bnriCNees 

it1D1UlliladSGIM11:1111&_,...S30aadS50biDiaea)"CM'uda 
,._ --- lffl llld 1990 (ia 1917 dollm). S.. CoUNiaL OM 
EICY1lctnmff.tJ. Qu.u.ny, EHVDONIIIDffA1. OUAUIT. lJ&D M• 
NUA&. Rlll'Oa 213 (1993). 

1 l&. S.. .. , .. at I. 32'(rqicnia,& dla 't:mi•dme ol air poUucw:,. 
· I I s pu,in Jew m1fm cmdel, _.., «· 

CIXlll;,cllllfde. Cllbla m I. te tad lad IUXII 1910). 

llS. lM loL • 321 (modal dlldiM • am.bleat coe01:1111noa• ol 
._ p:0 r,}_ W. M 329 dccliDo ill o:ac:as,IOCIG ol air 
,__ ivhrtiaa m1lv omda. .-... diol'idc. 
--.catioa ide '1111141-f). w-. ..- .-iJd be w,od 
..... callia .. ., .. llll&ll pa p olpoillil,w 

r htchczfo' 10111n:a lbM _.. a. cypbl &arJCU 
ot I pc he 
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c:rimiAal prosecutioa.s during the 1980&.. appears to support 
• c:ooclus:ion other th.an th&t suaestcd by the GW and 
Dinacll ~rts. 

Pa opoecd Rules ol PruadpW Conp-caional Ovmidit 

Prem lhc f 0teg0ing diso~ ii appu=t the Dingell. GW, 
and Wolpe R.cpar1s all UC acriously fltwed.. How, though. 
lhowd CXlClgrcmcoal mw:ciprims l-e corxtucted1 This D\a. 
quc certam bm: prmciples. u ICt f0C1h below. 

The first rule of ~led o~ghl (or of joumal.ism 
oc l':bolanbip) involvina crimiD&1 ma1b:n lh.ou.ld be tbe 
ruosni,tioo of tb.c advenarial bel•na, t.hal 1iel at the buc 
o< our criminal jutico l)"ltcm. In~pcora abou1d ex.am-
ine.. equally and wdy, oppadn.s poeition•.oa a pattiA:ulu 
iaue. This doca DOt mean that every coocz=ow bcarin& 
or report must boa tull-blon c:imin&1 rz:iaL But wbac 
evidence of tbe auilt at mn, ceix:= of mdividuala is tho 
subjecl of a~ beariD& coapeaiona1 invemi-
pun abou1d rccopia tbo mis1eedins 11uf unfair effect 
lhaJ any ovenipl may haw if it la limited solely to coc 
side OC' the other. 

The lccoad ralc or priDcipled oversight lhould be fair 
SWlduds . of jndpenr reprdina prasecmorial conduct. 
Prosecutioo is not a ICiencc., and rcesan•blc prmecuu,n 
and agCDIS may~ rcnsoaably over the maiU of a 
panicu1ar cue. Sopbiltie&&ed coopeaioul ovcmaht 
should rccoplzc tbJs face. Ilda tbaa harp oa eveiyday 
differ CDCCS inevaluamlapartiaalarcasca. Slmilarly,a proso-
cUU>t should be &blo toCCIGdudo wt tbo proof ID a patic:u1ar 
case may DOC be &deqa&re co IUltllll a c:oovicdoD of • 
plltic\ll&rcrimo wUbaat bciD&sabjcct IOclwpl that be or 
she is~ to tbc typo of crime IA 1"'"flioa It 11 
ua!&ir to label a specific pr• c:a•rc .. loft,. oa cdmo based 
on his or bet eva1U%ioa ot a liqlo 

As cxwlluy to 1bll ICIC0Dd raJa. caapealaaa1 0\"mi&bt 
should also bavo lbe q,bbdc,dm ID bcn.cm 
advocacy p ·rme tum for pc.pews barpming. and 
posirkm tcP1Jttn1 'ram lbc pngical cfifflnt!rice iD P"OVml 
even lbc suaop c:rirninel ':alCL While it may always be 
possible to upo data Cl0IDprclllliao may bl.we lau1tod mm 
dwi Che merirzmm por1,1e pmalty, Cwaaca lbauld D0t 
routindy cmicir crimfna1 plCM ,mJaa kb pnplnd to live 
withlcmbydw.p emlalmarpzlllardskycaa.. 

Thild. caa.grcalaml Jawcfptoa tbould be mmdful of 
the in.bereat diffloehfe fi mama a -,,,,enoed .. caapaa 
siooal WMN br facmal IM1ICIII an botly disputed. 
Reccat biaocy off .. dime es rw af how narma1 pu-
tisul poU&ic:s ca- hemper t.Jcn: d pre : : dinp llt'bc:re Con-
gress iiscll eacmpa &o act u a neutn1 fact finder and wciah 
gwl1 or innocenc::e ;,n individual cues. m 

Certain types ol ownigbt are i.a.hemitly diftic:u1t to per-
form fairly ill tJ:lo DANrallypolldcal fonzmof accqress:ioaal 
hearing. >J a pracdcal mall.et, which pclitical party is c=u. 
incly Ubly to provide belence by speakina oa. bcbalf of 
those accused of crimes apimt 10Cicty1 wbctbcr ai.vinm-
mental or oc.ber'l 'Ibo t,at,.ptedoos of dcmaaopery in this 
area must be comciomly aaticipucd and avoided. As • 
result, coogressicoal ~vestiguors should be especially sen-
sitive to lhc particular difflculty, and in. some: c:asea the 

126. llelewuc uamp&. l'IAII fnlm daa lna.4Coara maacr-,o &be aicmi• 
a.&a,GQ ol Judea Caraa Tomu&. 

improbability. of • tta i Di o g a fair ba..Llnc.c in ovas.:eing in-
di vidu&l criminal invccip.tiom. 127 

Fourth. mvcstipu:n ahou1d rcapoct the elaborate lystcm 
of pro(Oetioaa tha1 the U.S. Constitution. ua courts, and 
lcgial.&nzrc ha vc cctabl.i.ahcd for prococtiog the rights of tho..e 
under criminal invCltiption or ind imnenr Coogrmioaal 
hcarinp &bowd not.. for cwnp~ be an cxc:mc for allowing 
govcmmcm agc:ata (or members of Coa&:rcsa) to avoid the 
burden o( proof that the govezmncm would normally beat 
in asx:tina tba.t unindkted IU1pcctl are guilty of~ 
activity. Not &boaJd coagrcaiooa1 tnvP.C:ig,dom be a back 
door fcx waivin& E'O(ec:tiom of unindidod individuals nor-
mally provided byn,Jca of p.ndjary tee:reey. If I pmw,,cor 
ototh«po ittUa,CQtcnp,cdmsuchcoaduc:tdircctly. 
he or ebc wOQJd problbly be subjeci co dilcipl.bwy aai00. 

iDYClrfptCC'I lhoaJd DO( ctf'o;dvcly DCp.&c 
auc:hlUDdaidll iD. tbcD&mO of ovcoi&ht witboul a cLc&r atMi 
COClvincma re&l0G fot waivina tho DOrm.11 ruLca, 

CODda.lloA 

Ma result of their flawed medlodoloa, tho Dinsdl, OW, 
and Wolpe R.cportl p&W an CUObtWI end misLeadiDI 
picture. 1D th.a wadd of the coogreaioa&l crilicl, pl'OIC-
cutora walk away from .. airtight" cases wUhoal uplua-
ti.011. md IUOl'Deya wboh&ve cboaa1 =ivironmalW pa»e-
cudOG u lbclr spocl&lty cxbiblt aa im.tioaal and poa&°bly 
IUlffenivc lamdlhy to chdr· wort. Ill tlm wodd. ccnaln 
cuca cana.ot bo loa&. cvaa thoa&h 1: : c:',cly .uoas cuca 
ue 1ml In thic real wodd cvuy day: i» co be ICCUICd la 
to be CODvicc.cd. ud for a pc CIC '."'Gtof '° fall to wk Ul 
mdictmc:ait isl u.y caN p< :c:Nf u b:lw.tiplins •1em 
erd:aea I lack ol •virollm=tal parpoec. 

'lbeDiD,ell.GW,IDdWolpoRq,aculpxetbrearieJ 
lrl. la du cmm1. il II mllbl8 dll& IOidlcr * Heme 1ar S.. 

IadidaJ' C •- -. _. uw pl&J'ld 18J ,_ ill -1111 
cupa.(lt.lp.~1awe•e.~c . .,_ 
appc1111DllnebemlCdqialdaClq:lll:iryu•iDdlrilml,...... 
ICll&IIMw'idlllllpCCllOe.GW~)'I\aD:iataai'tl -
ID cl.-. bp. Diaad"a. ,-nllJ • I $ 0-1icy Car EPA.-' 
aotdlaDO). 

lll. Pcllmar,.._,0-Wlcaj . QYilcmti.wradlia...-a 
dal&Coqrai' .... lblwlO-. I. tt"li:IW,- a 
ID allai- wrf J ii apoclA. pa I IDlkmil• .. 
n lwln:lda'1ocw l'IDClricyai4~C sw• 
k:1' I aa.amy. SM lllfP'd .. n 0.-

. F . n' i ·,w u-.ia aa.-d O'lilalli'I daial. S., 
q.llWP.P.SWz.1-..:b•lbe,& a.LnJ..-.. 
Aalrica a.,. 'srfm ~ol Sady: CriaiMl "2111&·--ol Ea.ia 1 '.aw (Oa. 1. 1993) (• Ii» wim --, (W 
?4? . cl dlrl:I • .. ,ry fo- C • 
N1tiJl ir' lep:J · vd a . >- -

fma&IWll'I 1 1epalaf1i'noW.Prd.XoCIIWllldaCalip0ntl 
hM ioa, eif: 1 'lier 1 -=-itty f1i plOIDt11U!rW 4'11:lNOll& 
S.C. ,,., KDIMsnl CUu D•va. DtlCUn0No\n Jumc:a I IMG. 
224-lS (1971). 

i29. Al lcul oae rmbel' ol lbe Diqd1 Commirw etll · I a .. 
raiiAic ._ ol mo io.baamy m uan °' cwa 1•, 
suapdcrnl\t.. Imm s., DU4Gl:u. HaA&ocG.,.. .. 
', 1t 198 (..-IMlllol bp. &aft n,prdulc 1W Oft t JI 
c:.qw:a · • a P ): 
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mllJ i briard wl 1 lnad ID biia 
ti.:aaac be Colm0ollyJ ........ dri'riac acme tna wodt. 
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role of the proseaitor as a seeker of justi.~. It is · in all 
citiz.en.s• intcrcs:t that• pr0SC':UtOr be able, in good faith. to 
dcA:line a case apinst a particular suspect without being 
accused of endorsing the underlying crime. 1>0 The congres-
sional attacks on career auomeys who have decline<l to 
prosecute cases that the attomeys believed to be unsupporte.d 
by the evidence. if allowed to stand uncba.llengcd. will have 
the oppo6ite effect. 

Notwithstanding the enormous resources devoted to 
them,~ Dingell. OW, and Wolpe Reports fail to provide 
a meaningful basis for addreasing imponw questions about 
the future of the ECS. For example. would enviroom.ental 
proscc:utioa be more effectively handled by main D01 or 
by local U.S. AUomcya7 Bureaucratic struuies between 
ma.in D01 attomeya and U.S. Auomcya• Offices have ex-
isted for many years. Some types of cues (IUCh as tu and 
antitrust prosccutioas) have been effectively h•ndJed by 
ccntrali%.cd prosecution. while most ot.bc:n have been dclc-
ptcd to local U.S. Attomeys. Arc environmental c:riminal 
violations, like tax violations, 10 diff ctect from typica.l 
whitc-collu matten that they wouJd benefit from a special-
ized office to prosc:cutc them? E.vca if' the amwcz to this 

question is "yes,·· is the benefit of such specu.1.iu.tion lost 
when the appoi.atod central authority must try to tnAna ge 
cri.minA.1 ca.ses from a long distance (u ECs attorneys typi-
ea.lly do)? Would the ECS be mo-re effective if jointd to 
the DOJ's Criminal Division? Would the benefits of spc-
cwization remain without the c:oncomitan.t difficu.ltioa if 
the typical ECS at10mey were a ~gal spcciallit or &dvaor, 
rather than a trial a.ttomey u u oow in the case? 
What is the likelihood that local U.S. Auomeya in &ome 
regions of the cocmtry would tend to rninirni1e environ-
mental prosecutioaa apin.st local companica1°1 

R.tp. Dingell'& GAO study ia a ltcp in the right d.iroction. 
Its careful statisrial appro&eh is far more important than 
the supcrfic:i.Ll about orpniz.atiOSI,&} •• c:ulturea .. 
that have dominated the atudi.c:a to date. We 
should look fonl'Ud to the day wbcn coogrcssioa.al com-
mittees devote ka effort to &hallow IC'ffl>'XJizing, mote 
to serious study of the di ffic:ultle, "'' c:nvi"OlmJrnl • I c:ri.micaJ 
proscc;utiou. &Dd bow th~.IO_Yc:mmeat's c:rimin&1 c:nfor'CC-
mc:nt powcn-c:an bc$tpromotcaso.mdsy1&cm for regulating 
industrial polludoa. . 
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William R. Phillips 
Vice President, Law 

Honorable William H. Wilkins, Jr. 
Chairman 

March 1, 1994 

United States Sentencing Commission 
Federal Judiciary Building 
Suite 2-500 
One Columbus Circle, N.E. 
Washington, D.C. 20002-8002 

Re: Environmental Sentencing Guidelines 

Dear Mr. Wilkins:· 

I am writing to express Aerojet•s serious concerns with the proposed 

environmental sentencing guidelines issued by the Advisory Working Group on 

November 16, 1993, and our strong belief that further review and drafting work, 

with the active participation of corporate experts, is necessary. 

Aerojet is the aerospace segment of GenCorp, engaged primarily in 

propulsion, electronics and ordnance work for DoD and NASA programs. 

In general, we agree with the dissenting views of Messrs. Guerci and 

Hemphill of the Advisory Working Group submitted on December 8, 1993. We 

also endorse the comments of Don Fuqua, President of the Aerospace 

Industries Association, in his letter to you of February 28, 1994. Following are 

some of our principal concerns: 

• We question at the outset whether environmental offenses should be the 

subject of a separate set of sentencing guidelines. This question is all 

the more pressing because the basic thrust of the proposed guidelines is 

to elevate penalties for environmental violations well above those for 
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other types of corporate crimes -- as though environmental crimes were 

inherently more serious and culpable than, say, fraud or antitrust 

offenses. In fact, it is commonly understood that environmental violations 

most often occur without deliberation or bad intent and sometimes even 

without knowledge on the part of the corporate managers involved. Strict 
I ' 

liability is the order of the day in the environmental arena, even in 

criminal enforcement, where the element of criminal intent Js often set 

aside on the basis that environmental violations are •health and welfare 

offenses.• Thus, the entire concept of special, more onerous sentencing 

for environmental crimes runs counter to common sense and fairness . 

Most of the •specific Offense Characteristics• used to increase fines from 

the •sase Offense Level• relate to the environmental effects of the 

violation and have nothing to do with what should be the principal factor 

in determining a sentence: the state of mind (or relative culpability) 

imputed to the corporation from the intentions and actions of its 

managers and employees . 

The draft guidelines provide that in no event shall a fine be less than the 

•economic gain• of the offender plus costs directly attributable to the 

offense . . The •economic gain• is to include all cost savings the offender 

reaUzed by avoiding or delaying compliance. However, such costs 

obviously cannot be established on any factual basis and would have to 

be addressed by hindsight and speculation. And how can an •economic 

gain• be established at all when, as is very often the case, the 

environmental incident could not reasonably be foreseen? (For 
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example, even a well designed and maintained waste facility may 

malfunction under circumstances that subject the company to liability.) 

By definition, •economic gain• presumes conscious avoidance or delay 

by company managers, which may not be factually true at all, even in a 

crimir,al proceeding . 

In these and other ways, the guidelines are structured to raise penalties 

to the upper end of the statutory sentencing range, so that the minimum 

and maximum fines stated in the statute have no real meaning. The 

McKenna & Cuneo law firm, in a letter of December 23, 1993, estimated 

· that •the average penalty under the guidelines would increase almost 

70% over the penalties presently being imposed for the same violations.• 

As has been pointed out by other commenters, the compliance program 

set out in the guidelines is too extensive and too rigid to function as a true 

lever for compliance, or as an equitable base for mitigation of penalties. 

To require the local auto repair shop and General Motors to meet the 

same compliance criteria is inherently unfair. Even more unfair is the 

requirement that criterion be met as a condition to sentencing 

relief. The old-fashioned virtues of •trying hard• and •substantial 

compliance• should have some place in environmental sentencing. 

• The draft guidelines embrace the idea of court-managed probation of 

corporate environmental offenders, despite the generally negative record 

of corporate probation in other areas, and despite the courts' obvious 

lack of expertise in environmental technology and management. 
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Probation may be necessary to bring a real corporate outlaw into 

compliance, but should be reserved for the extreme situation. 

Thank you for your attention to these comments. 

cc: Don Fuqua 
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UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, NE 
SUITE 2-500, SOUTH LOBBY 

WASHINGTON, DC 20002-8002 

MEMORANDUM: 

TO: Chairman Wilkins 
Commissioners 
Senior Staff 

FROM: Mike Courlander 

(202) 273-4500 
FAX (202) 273-4529 

March 30, 1994 

SUBJECT: Public Comment on Proposed Guidelines for Organizations 
Convicted of Environmental Crimes 

Attached for your information is public comment regarding the 
Advisory Working Group's proposed environmental sentencing guidelines for 
organizations. Please note that the submission from the Washington Legal 
Foundation contains a few additional comments on guidelines for individuals . 
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WASHINGTON LEGAL FOUNDATION 
2009 MASSACHUSETTS AVENUE. N.W . 

WASHINGTON. D. C. 20036 
202 588 • 0302 

March 18, 1994 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 

Dear Commissioners: 

The Washington Legal Foundation (WLF) hereby submits these 
general comments to the Commission in response to the proposed 
guidelines of the Commission's Advisory Working Group on 
Environmental Sanctions as well as in response to the Commission's 
request in its latest proposed amendments of the guidelines that 
it is seeking "comment on any aspect of the sentencing guidelines, 
policy statements, and commentary, whether or not the subject of 
a proposed amendment." 58 Fed. Reg. 67522 (Dec. 21, 1993). 

As the Commission is well aware, our Foundation has objected 
to the proposed guidelines issued by the Commission's Advisory 
Working Group on Environmental Sanctions for organizations, as well 
as the secret manner in which they were formulated. The final 
proposal, issued on or about November 16, 1993, is fundamentally 
flawed as was the first draft issued in March 1993. In some 
respects, the final proposed guidelines are worse than the original 
draft because they purport to key the various fine levels with the 
individual guidelines under Part Q. 

The individual guidelines, in effect since 1987 and never 
revised, have. been universally recognized as being arbitrary and 
fundamentally flawed. Those guidelines impermissibly "double 
count" .several offense conduct factors, and result in draconian 
prison terms of 21-27 months for a first-time offender found 
guilty, for example, of placing topsoil and clean building sand on 
private property which the Environmental Protection Agency deems 
to contain wetlands. These harsh sentences for minor regulatory 
infractions are greater than the average sentence imposed under the 
guidelines for clearly more serious offenses such as arson, car 
theft, forgery, and many drug offenses. We refer the Commission 
to our numerous prior submissions on this subject over the last 
several years for fuller discussion of this subject . 

It thus comes as no surprise, that under the proposed 
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guidelines by the Advisory Working Group, maximum fines would be 
imposed in almost every environmental case. As I stated in my 
testimony before the Working Group last May, the original draft 
(and now the final draft) would require a court to impose a minimum 
fine of. $350,000 on an entity found guilty of placing a load of 
clean fill on a so-called wetland. Attached hereto for the 
Commission's information is a WLF Counsel's Advisory "Proposed 
Environmental Guidelines Would Require Courts To Impose Maximum 
Fines On Business" by Benjamin S. Sharp, Esq., that also reiterates 
these critical observations. 

The fundamental flaw with the proposed environmental 
guidelines is that they appear to have been drafted without a 
proper study -of the empirical data to determine whether there is 
a problem with the current sentencing practice in this area, and 
if so, whether the proposed sharp departure from the current 
practice makes any sense under a rational punishment theory, 
considering the complexity of the subject matter. We are well 
aware that some members of the Advisory Working Group, such as 
Professor Jonathan Turley (the Committee's Reporter and a primary 
author of the proposed guidelines) are so extreme in their views 
about the proper response to environmental infractions that they 
seem to believe that infractions of environmental laws and 
regulations, regardless of the actual harm to the environmental or 
criminal intent, are "environmental felons" of the first order who 
deserve to be imprisoned two or three years for a first offense. 

Professor Turley and his Environmental Crimes Project at 
George Washington University Law School have issued reports and 
provided testimony for Congressmen Charles Schumer and John Dingell 
concerning the alleged lack of environmental enforcement by the 
Department of Justice. These and similar Congressional reports by 
Congressman Dingell have been characterized as "methodologically 
flawed and replete with factual errors." See William T. Hassler, 
"Congressional Oversight of Federal Environmental Prosecutions: The 
Trashing of Environmental Crimes," 24 ELR 10074 (Feb. 1994) ( copy 
enclosed). Mr. Hassler states that the investigations that 
produced these reports "took on the worst · aspects of partisan 
politics, unmitigated by adversarial balance, and replete with 
simplistic characterizations of complex issues." 24 ELR at 10077. 
See also U.S. Dep't of Justice, "Internal Review of the Department 
of Justice Environmental Crimes Program: Report to the Associate 
Attorney General" (March 10, 1994). 

As I noted in my testimony before the Working Group last May, 
Professor Turley incorrectly stated in his Congressional testimony 
that our client, John Pozsgai, had created a dump; in fact, he had 
cleaned up a dumpsite by removing thousands of old tires and rusted 
automobile parts before allowing clean (non-toxic, non-hazardous) 
fill to be placed on a small portion of the property to build his 
garage. Accordingly, the public is justifiably suspect about a 
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work product of a committee that refuses to release the empirical 
data it may have relied upon and the methodology of its 
decisionmaking. 

We note that Messrs. Lloyd S. Guerci of Mayer, Brown & Platt, 
and Meredith Hemphill, Jr. of Bethelem Steel Corporation, two 
members of the Advisory Working Group, issued a stinging 21-page 
critique of the committee's proposed guidelines on December 8, 
1993. We heartily agree with their conclusion that the proposed 
guidelines should be rejected. 

Before taking any further action with respect to 
organizational guidelines, we strongly urge the Commission to 
revise its flawed individual guidelines that produce draconian and 
disparate sentences. We find it quite remarkable that the 
Commission is so concerned about sentencing fairness for drug 
offenders, for example, that it is inviting comment on such issues 
as whether "male [marijuana] plants should be treated differently 
or excluded because male plants have a comparatively low THC 
content: .. or whether a definition of marihuana plant should be 
adopted that would distinguish among plants at different levels of 
maturity or would exclude plants below a certain level of 
maturity. 11 58 Fed. Reg. 67545. Other proposed amendments also show 
how the Commission is attempting to sharply refine various offense 
and off ender characteristics. And yet under the environmental 
guidelines, Sections 2Ql.2 and 2Ql . 3, lengthy prison sentences for 
placing clean building sand on one's own property can be, and have 
been, imposed, and are greater than prison sentences for dumping 
harmful and toxic wastes into a public waterway. Where is the 
Commission's concern with the fairness of that situation? 

Accordingly, we again urge the Commission to get on with the 
sorely needed business of revising the individual environmental 
guidelines, and to reject, or postpone consideration of, the 
proposed environmental guidelines for organizations. 

encls 

Sincerely yours, 

(~ ,'l,.f.JV\Wl/lV~ 

Paul D. K 
Executive Director 
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PROPOSED ENVIRONMENTAL GUIDELINES WOULD REQUIRE 
COURTS TO IMPOSE MAXIMUM FINES ON BUSINESS 

by 
Benjamin S. Sharp 

On November 16, 1993, the U.S. Sentencing Commission's Advisory Working Group on 
Environmental Sanctions submitted to the Commission its final proposed guidelines on sentencing 
corporations and businesses convicted of violating federal environmental laws and regulations. The 
final draft, like the earlier draft released in March 1993 for public comment, does not provide any 
explanation or rationale for the proposal. The earlier draft was universally criticized by the corporate 
community for being unduly complicated in computing the fine to be imposed in a particular case as 
well as resulting in fines that would be significantly greater than those currently imposed. The final 
draft, while modified somewhat, will similarly require courts to impose substantial fines that would in 
many cases be the statutory maximum. The draft guidelines, denominated as a new Chapter 9 in the 
Guidelines Manual, will also allow courts to impose probation that would include monitoring the 
company through unannounced visits and audits of the company's financial records. § 9Fl.1. 

The major difference between the two drafts is the method used to arrive at the base fine. The 
earlier draft had a range of seven levels of percentages of the maximum fine based upon the nature of 
the underlying conduct. A typical violation involving a release of any pollutant set the base fine of 60-
90 percent of the statutory maximum. The base fine would then be increased based upon aggravating 
factors such as prior violations, and then adjusted downward based upon mitigating factors such as 
having an effective environmental compliance program; however, no fine can be redured below SO 
percent of the maximum statutory fine. 

The final draft computes the base fine by referencing the base offense levels from the current 
sentencing guidelines used to impose prison sentences on individuals under Part Q, which already 
allows for double-counting of aggravating factors. If the company did not have an adequate 
compliance or audit program, five more points are added to the offense level. The resultant offense 
level number is then associated with a percentage figure ranging from 10 percent to 100 percent of the 
statutory maximum fine. In many cases, a level 24 will easily be reached which requires a 100 
percent fine. As with the earlier draft, the statutory maximum is not the fine listed in the particular 
environmental statute in question; the statutory maximum references the Alternative Fines Act in 18 
U.S.C. § 357l(c), namely, 9 roiuiroum of $500,000 for any felony. In addition, the proposal requires 
that no fine shall be lower than the economic gain to the company realized by not complying with the 
applicable environmental law. § 9El.2(c). 

Because of the Advisory Group's delay in drafting this final proposal, the Com.mission will be 
unable to even begin considering it l:1lltil 1994. The corporate community will thus have ample time to 
comment on the provisions should the Commission make an announcement that it intends to adopt any 
of them. 

• Benjamin S. Sharp is a partner in the Washington, D.C. office of Perkins Coie. 

Copyright «:> 1993 Washington Legal Foundation 
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NE\NS &ANALYSIS 

Congressional Oversight of Federal Environmental 
Prosecutions: The Trashing of Environmental Crimes 

by William T. Hassler 

Editors' Summary: Since lau 1992. two congr~nal commirru.s and an 
acackmic group worldngfor a membu of a third committee have isstud reports 
severely criticizing the Environnien:al Crimes Sectu,n (ECS) of the U.S. De-
pamnenJ of Justice (DOJ). The reports focus on alleged deep divisions among 
the three units of the /~ral govunment responsible for tJu prosecution of 
environmental crimes: the £CS, local U.S. A"omeys • Offices, and EPA 's 
Office of Criminal Enforcenunt. 1he-y claim that rhe ECS lacks prosecutorial 
zeal and suffers from morale, management, and competency problems. 

The au:Jwr, a former attorney with the ECS and a former Associate Counsel 
on th.e srajf of lndtpeNknt Counsel Lawrence Walsh. argues that the reports 
are methodolcgicaUy flawed and repule with factual urors. He charges th.al 
the congressional investigalors conducted unbalanced factilal inquiries, 
adopted unrealistic an.d inconsistent standards for evaluating pro.secutorial 
ckcisions. and ignored prorecrions rradirionally afforded subjects of aiminal 
investigations and indictments. The Ollthor notes that despite the reports· 
conclusions. DOJ prosecutions of environmental crimu increas~d dramali-
cally during the 1980.s and that DOJ tjforu ruulled in multimillion dollar 
criminal.fines. He concludes rhal rhe reponsfail to provide a meaningful basis 
for addressing important quesrwns about how the govenunenl 's criminal 
enforc~ment powers can promote environmental protection. 

The Environmental Crimes Section (ECS) of the U.S. 
Dcpan:mcnt of Ill.Stice (DOJ} is a relatively small part 

of the 001's Environment and Natural Resources (ENR) Di-
visjon. 1 with. a modest professional staff of approximately 30 
attorneys. Since late 1992. however, the ECS bas received a 
degree oT scrutiny disproportionate to its siz.c. Since then, two 
congrcs.sionAl committees have focused independent investi-
gations OQ the ECS, and an academic group has prepucd a 
report for a member of still a third coagn:ssiooal committee. 
No other component of the ENR Division has received such 
exposure in recent years. 

The congrusiooal investigators 2 have reached star-
William T. Huller is ID &ll«'De)' ill privu.c ill W&Slwapa. D.C. 
He wockcd ai '"U.S. Dop&rtmc0t ol Justice's (00.J'a) Enrin>clmeoc.al 
Crimea Scctioo (ECS) (which is at lc&lt iA pan lbc JUbjec:t of !his Di.a• 
logue), oa the. Rocky Flau iavcsagatioa from 1990 IO 1991. See in.fra 
noet 19. Prior 10 wortiog u the ECS, Mr, Hassler worked as aa. Auodate 

· Cowucl oo Ibo awl o! In.dq,cadent ~I Lawrcoc:e E. Walsh. inves-
tiptin1 the ~era ma.nu. 

Althou&b a number o( individuals provided infomwica as pan of the 
prcparatioa of cha DiaJoiuc. the views staled are solely Mt. Hasslc:r's. 
ud ill no way are inieodod ID ~l the. opmioas of curr=1 or former 
offlCials of the DOJ. er of any privlle individuals int.cmcwc:d. 

t. The ENR Divui~', rcspoiuibilitid include l wide variety of civil 
and c:rimiA&l c11vironmcnLal litigitioa. _ 

2. For purposes of simplicity, the term "COllgrcui.OGAl i.ovcstigaun·• 
is used in this Oi&Joiuc to refer to the mcmben or the Euviluamr:DW 
Crimes Project of lbc N&liooal uw Center 11 George W&shlngtOQ 
University (wbos.e won was ccnduacd 11 I.be ~ucu of Rep. 
Schumer). as well as to invcstigatocs for the Subcommiw:e oa 
Oversight &nd lnvC$ciguions oC the HouM: Cocnmia.ee oo Eaagy 
•Roi r,.<T> ... ,_ cha.itt:d bv R.eo. Joho Din11ell (D-Ml) ud I.be Sub-

tlingly negative conclusions. They describe the ECS as 
suffering from .. extreme conservatism and lack of aggres-
siveness,••> a .. failure to pU?Suc aggressively a number of 
significant en.vironmcntal eases, .. " and ·•chronic case mis-
management•• l By early 1993, nme magazine charac-
terized the .. cleanup•• of the ECS as a "high priority" for 
the Clinton transition team.• 

In fact. the ECS' record hu been systematically mis-
oommia.ce co Ovenipt a.od 1Dvesti1atiooa ol the Howe Commiuec 
oa SciCDCC.Spacc. &DdTec:hno;oa.wircd by Rep. Howard Wolpe 
(D-MI). 

3. Suacoww. ON IHV1St1GA.110t,1s AND OvuswHt or nu Hovu 
C0WM. ON Sa!Na.. SPAC!., A!fD 1'£cBN01.00Y1 Ruon ON Tia 
Pl.oszoJnoN cw CNVIIIONIGKTAL CaDa.S AT nm Du.unc11HT 
o, 'ENUGY'S Roen Futs FA.CJ.nY. 102d Cong .. 2d Sea&. ll 
(1993) (bucw&r Woi.n RuoatJ. 

,. Memorandum from Rep. John DiaJcll 10 Mcmbcn oC the: S11bcom. 
miacc oo OvasiJh& and IA't'C&QgllJOQS ol lhe Hou.s,o Commiaec oo 
EActgy aod Co~ SUMK.UT Ruon OH Tta. DuAXnmtr 
o, Jumca UNDu.c:vTTIMO nnt ENVmONMENTAL Paan.cnoN 
AGENCY'S CuwJM.u. 'EHfoltCDWff P&O<la.uc, . 102d Coag .. 2d 
Seu. (Sep(. 9. 1992). OINOll.L Ruan). rcpri,wd lit 
EP A's Canal'f.u EHPO&CZMZHT Plooa.uc Ha.uJNo B DOU nm 
SUMX>WMlTTllOH OVEISlOKT AND [MnsnOAnoN~ o,nra Housa 
C.0MMmU ON EN!&OY ANt> C.01CMEICE, 102d Coal,, 2d Seu. 
9-5S (ScpL 10. 1992} [bcrcin.atter OIN<i!.U. HUAJ?<o}. 

5. Lcacr from Rep. Charles £. Schumer to Willi.am P. Bur. U.S. 
Allomcy GeDcnl (Oct. 29, 1993). 

6. Miclucl S. Sc:rrill, Law and Disorder: Cluwn Urgtlllly Ntul.s a 
New A.ru,mq GeMrru IO HONJu w: Mo~ Ttuk. of R~ 
int tJit Go11tntmD1J'1 Most Trowbkd De~n1. Tote.. Feb. IS, 
1993. u JI. 
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characterized. The congressional investigators, in their 
zeal to pressure the 001 to increas¢ the number of envi-
ronmental prosecutions across the bo.ud. bave fail~ to 
treat the subj~ts of their inquiries with t.he fairnes.s to 
which any subject of investigation (whether crimin.al or 
congression.al} is entitled. 1 

This Dialogue is not inte~ to suggest tbAt the ECS or 
its attorneys should be above criticism or congIC$Sioc.al 
review. They arc. and should be, ~bjcx;t co both. But over-
sight of the Ecs· work should encourage fair and prcdicl-
1.ble enforccmcnL of the nation•, environmental laws, eon· 
s ist.cnt with. the standards of prosecution recently announced 
by AttomcyOc:ucralJanctR.coo. 1 Achievement of this goal 
requires a balanced curnin•tion of available evidence, re• 
alistic st&ndarda for evaluati.ng.prosccutorial ~ision.. and 
res~ for traditional protcctioos afforded individuals cub-
j~t to criminal investigation or indictment. This Dialogue 
demonstrates that ECS • critics. to date. have fallen woefully 
short o( th.is s:ta.ndud. 

The CriUea and Their Clia.r&e-

17Jt DlngtU &porr 

As the 1m presidential a.cc bta1ed up, the House Com-
mittee on Energy and Commcrcc•s Subcommittee on Over-
sight and Investigations (the Dingell O,..,rniUCc), cha.ired 
by Rep. John Dingell (D-MI). focused its investigative re--
sources on the ECS and DOI be&dquarters. Press rcporu at 
the time focused on alleged .. swcethcan plea agreements, .. 
"secret meetings with dc!cmc counsei.•• an.d '"political fa-
voritism.••• The rcpon which the CommiUcc ultimately 
issued In September 1992 (the Dingell Report) docs not, 
however, allege improper political influence. 10 Insiead. the 
Report c~plo~ allcg1:dly deep-rifts amq the three pr:in-
cipal bureaucracies charged with enforcing environmental 
c:rimmal statutes: u1oea1° pt'Qlecato:a in various U.S. At-
torneys• Offices. .. main .. DOJ prosecutors employed by 
the ECS (and supervised by political appointees at DOI 
headquarters). and the U.S. Environmenr•J . Procectioo 
Agency•, (EPA.,) Office of Criminal &fON"ffllenf 11 

7. Oo~ pn,t,OCUtQn b&w Dcil bca dio oa1y Yiaim& oC die 
c;ougrcuM)Gl,1 illquirica' tx d rat nafti n. coap:uioa.al 
iAvcadgaran b&w SCACnllY panra}'edlbo~ clcbc amdertyui1 
crimin&1 illvau . u plaiAly pile)' or~ ICU. ~prdkss 
oCwbclhcrcbcyC:-bcucon.·cudor,i.ltsomcc:asa.~fonmlly 
dl.lrJed. />J disamed bdaw, lhcte &abjccu. muy oC wboal arc 
privaae c:iazcm. bave bcia pnmdcid DO~ IO defend cbcir 
n::puwiou or co praea& u7 ddcmca Iba& Ibey :may bl.ff. Su ill/ro 
ooca 20. Ill &Ad~ 11:D. • _ 

I. S,, Jim McGee. Justi.« DqttUfll&IIU 0taa1u on Dudplilw: 
l'rrn,~n• C«idMa Hal41M Ill ComplaJ,iu. WA»L Poff. l)ec. 
1'. t99J, ll Al. ~e abo A hno Iulo,._ WA.SIL Posr, Dec. 20, 
1993.11A24;1imMc0cc. Wara11 CIVM Ezpa,td.,U.S. Pro,~• 
P'1Wtn: AlfrcJSi"H Taau:i hi Folmal 41 (ISll6, WASH. POST, 
J&D. 10, 1993, Al (Mt ol &is ,-ii scria). 

9. ~, Linda HimmelstciA. DOJ'1 EaVU'Otllftllll4l Mw. l..mu. Tow. 
July 20. 1992. at ~- 22,23 . 

10. Set OD'OZU. Ruorr, liipfrl DOM <4, I& 1-3. 
I l. Prtm.ary tapgG&ibillry foe Cedcnl c::rimu U.. willl lhe 

94 U.S. Aa.omeys' Offica cwioawidc. The U.S. A_UDmtty ell.II bc.Lds 
each o{&c i& a pruideAtial appoi01ee Tho ECS. whidl ii lo:&Ud 
in W~ O.C.. 1w ambority &o liripz lpCCificd cri.miA&1 
offc.mu seocnJ.ly relimll ID W>laliocui ol cavirm.maltal IWIUCS. 
The ECS ia beaded by a SeaioG Cud. wbo repana 10 the AsNWll 
Aaomcy Geocnl Cor cbe EA~ 1ACi Na&W'II Raoun:a .Di• 

The Committec"s staff coaducted e,:;tensive uiterviews 
with EPA illvestiga.tors, and presented s.elccted agents in 
public hcuings. Th~ hearings and the Committee's sub-
sequent Report gcnented a full-blown C-Ontrovcrsy over 
the hAndling of su CUC3, 12 Notably, the Committee did 
not allow testimony at the hearings by witn~ offered 
by the DOI. 1> 



• 

• 

• 

24 El..R 10076 ENVIRONMEN!AL L"-W REPORTER 

TJuGW&pon 

At roughly the same tim~ th.It the Dingell Commillee coo• 
ducted its hearings, the Envµ-onmental Cruncs Project of 
the National I.Aw Center at George Washington University 
(the GW Law Center) prcpa.red a separate report (the GW 
Report) for Rep. Charles Schumer (D-NY) 14

, who released 
a "preliminary'· version u on October 29, 1992, only days 
before the nation.ti presidential election. The OW Report 
reaches largely the same conclusions u the Dingell Re-
port. 14 This similarity, however, is not surprising, because 
the uwysis in the OW Report covers largely the same 
ground u the Dingell Repott. 11 

LCC'a i.aqwrica, * w\'Cld 1bo wri.aa.- VII I from che bearial 
room when DOJ offici.&1& puad it i.o IA ca with Mia.en ltMCmCQU 
provided by wiCDCIIC$ • mo bcariDs- 1A&.crvi,cw wilh R01er ecu 
(Dec. 23. 1993). . 

In can.DCCOoo wnh dliJ Dialopie. lbc aulbor •ttcrnpt.cd so coaua 
staff' cowuc1 for tbe Duircll Commiane io obc.ai.a lbc Commiacc'1 
pocicica ca iLJ c.boicc of wimcssca and lbc oc DOJ 
panidparioo i.D lta 1992 burtng. "Ibc cowucl la ~ucadoa did DOC 
rapood cilh« IO npc.a&od ICJepboao calla or a wriaaa !ot 
Ill iJucrvicw. 

14. Rep. Sch.umc:r WU. &l tbe time the Rci,an WU rckucd. Ownr.a4 
of lhe Subcommiacc oa Crimi, and CrimiAll Jll.lticc oI the Homo 
Commia.cc Oil tbe Judiciary. lbc lcaa from R.c:p. Scbumc:r 10 At• 
tomcy Ccacnl 8&ff fotWardillc Ibo Repon dca DOt appoat IO h.av. 
hem wriu= oa bcb&ll of the submcnmiaec · 

U. ENVaONWUTAL. CIOa.s honer. NAn,N.u. L\w CDrTu or 
010a01 WASBDfaroN UHIVUSlTY, Pul.Dm<.i.aY Ruon oN 
Cinmc.u. ENYW»naJffA.L Paosacuno,c n na U.S. Duur-
14NT or Jumc:a (1992) (bc:reioafta OW Ruon). 

The Project DiRctor for Che OW R.epan. Pro!. JOG,Wl,&Q l\wy, 
screucd iD IA iDraviArw fot c.bis Oi&Jopc wt me GW R.epon i&. u 
its title iodinres ·~." LDccmcw with ProC. Joca.run 
Turley, Geoqo Wubuipa Uaiwcnily, OW Law Cuiw, Wubiq-
lOG. O.C. (Nov.23.1993). iWlouall ProC. 1udcy awed tlu.r it ii 
biJ pndicc ro aoc.c lbc prdiminaty a&Cft of the OW 
R.epon i.o i.a.~ wilh a IW'Ch of the hcXJS li'brcy 
o{lbc da&&basefailcd IO b:&&a &117 aniclec in Wb.iehrcpe:,N%1 
quoccd him u lavinl qualified bil aitic:wm of lbc ECS or oC D&mCd 
ECS aaomcy1 b&sc1 ca the ''prdimi.cwy" 111.Wn: oC the report. 
Search oC LEXIS-NEXIS Library (Dcc. ll, 1993). (IA ooc anicJ.e. 
out ol doZCIII qu,cciAs er cici.q Pro!. Turley. cbc llcpon itsel! ia 
described u "prclimi.o&ty": Prol Tllricy bimac1f describes rbc Re-
pan u prclimi.olry in a lcaa to rbc editt ill a ICl000d publicac.oa.) 

>J ol Novaibcr 1993, Pro(. Tlutcy lwcd th&& tbe Projca·• 
•-&&1•• Rq,cxt n:mamed wuiAi,bod. &Ad dw it mip. bu& w°"1,d 
DOC !ICCClllrily, be rc1caud by lbe end of 1993. Ii! 

16. Both reporu foaad a failUR io ccriroamc:nw crimca 
qpaavcly, poar rdacioGI bccwec:n. lbc ECS and U.S. Aa.amey1' 
Offices &Ad EPA. misrzwlqemml of ._ ECS, mi barrien 10 
wcdaoda pmcco:ti=t Su OW Ruon, lllpt'fl m,oc,e lS, 11 ~; 
DIMOELL Ruou, nq,,a DOCC 4', al 2•3, 38-39. 

l 1. The OW Rapon icN1l taU8 di&& audcAa l.avolved ia wriaq die 
R.cpon co ±:nod UIICrYiews. ill addilioa ID "ev~ia&J (c)riacal 
tcstimoay Ji~a bclcn variou coapasioaal commiac::a [plawl>-
ably durin& !he bcari.Dp c:ocadui:tcd by the Dia&cll C,,.,,miacc]," 
GW Ruorrr. swpra DOie IS, Ii 4. Tbc amowu oC i'ldcpcndcnr 
i.ovaci1uiocl dooe ill compili.D1 !he GW R.cpon ia dillicwt &o do-
tamioc. bccawc che Repcx\ docs DO( rcvca1 the idcmiDca oC Ill 
JOUrCcS. (Aa di.lauacd below, !be OW Rcipon bua iu c:Nicism oC 
I.be ECS oa anocymou, ICW'CCI. S4• aocca ll a.nd 6.S it,/n:. &Did 
a.:compa.ayiil& Lal.) The Repon·, prillap&1 &lltbor WU l&AWWII, 
i.o rupoC11C 1.0 iDquirics made U1 coa.occuoa with this Dw0,w:. ID 
ditdoM 1117 spcicuic iA!ocm&lioa about OUla' IQW'CeS lb.&& the R.e;,on 
may b&vc relied oo. He IW.cd th&& tbe R.epon. u rdcased ill 1992. 
mcllldcd aubct&Dti.11 invwiauioo of tlu.r rowid ill the 
Dineeu R.cpon. a!U10Usb a JUbJwilil.l. paraoa o£ lbc aw R.q,on 
(approuma&dy 1,0outoflbe Repon's t61pa1u) WU uneaooa•IJy 
~voccd &o deUilcd lll&lya= of &he su cue studies uw were the 
focu.a of chc Duigcll Repon. Sec GW Ruan. supra ooc.e l5, ll 
J.4.161. Tbc initiel 32 pa1cs of the aw Rcpott criticize. at 1c.w i.11 
pusins. the b..andlliz& o{ five .aditiocw caKI th.U cc:DCt&lly were 
not the focua o1 &he Oill1cll Report. 

r~ Wotp~ &pen 

While Reps. Dingell and Scbumer were considering the 
Ecs· oYera.ll ~C'd, another House aubcommittce (the 
Wolpe Cocnmittec), 11 chA.ired by Rep. Howard Wolpe 
(D-MI), began proceedings foe~ solely on the recently 
concluded prosecution of Roc:lcwcU International Corpo-
ration (Rock:well) for ill ccnduct of operations at the U.S. 
Departmcnl of Energy'.1 (DOE'c) Rocky Fl&ts nuclear 
weapons f1cility ncu Denver, Colorado (Rocky Fwa). rt 
The Committecfa investigation wu appc.rcuUy fueled in 
pan by IUtemcntl from membc:I of a grand jury that 
heard evidence daring the govemment'a investigation of 
Rocky Fbts. Mcmbcls of the pud jury charged that the 
govemment had reached a "IWectbeart .. dca1 with Rock-
well. and that individuals suspcctod of &crloua wt011Rdolng 
bad gone free.» The Committee wucd a repon11 (the 

b saienJ. rbcOiA,cil a:ppcat'IIOM"W bcm wcdbc&vil.y 
OQ ~y by EPA &&=,II Uld rhcir supcni1or&. SrwmenN iA 
tbe OW ltq,cn c:ooccniiD1 w.cmaJ ECS pencuel m.eacn.111uca 
rh.u it. prvp-aa bad to U.S. A=:wys md ECS 
&amDCyl · U well. nil 0wop 11.u made DO 11:aDpt 1G idawy 
112y i.odividual ICICrCa ..,bo supplied ill!onll.lDOCl a.cd IA thiO OW 
R.cpat. 

II. lbc Sobcommiaee oa InvaripDC'l'tl IDl1 ol Ibo Houae 
Committee OQ Scimco, Spe,.:,e. Tech los,. 

l 9. The Rocky fllll fadliiyhldlaq bcm dlcc:am"olb:al c:a,ia •I 
c0oa,naLic&. u M\111 awiy orba U.S. Dqwrm,cu ot1!.nau (DOE) 

,au,;Jcarwapam plll2ra. Tilc/lDdqTlaaillWriprioa piDcdllllicm.al 
promi wbc:o in 111DO 1919. EPA Uld FBl qam me 
pluilto~farcridc:DccolcrimiD&lWffl1&1 • I Tii,ollnwiprice 
o! mo p1&m cro:Judcd IA Mm:b 1992, wbcG Roc:twcll ., 
plcadpilry llld ID pay afiDoolSllJ millioll (01t uniaed 

lbc oo.r bailod. ,- pa "11 am u a ncard a.cc 
l&Adcrcbo R-in-f"! J'ID01l &Ad i\aC0"\'aY A« (U:R.A)(ID {aa. 
Ibo fi0C ercoeded my ocbc:r crimizlal pmlty UWllld IDkr #lfJ 
m~ rm wub tbe escq,ooa f:i tbo 6oe pad by Ernc 
Cocpcnli,oa m o:c,N'!CQoa. 'Wb lhc Ermll Valatz spill i.ca PriA0I 
William Sowd. Al&&b). 

Readcn mawd b: awan: dW tbe 11.t.« al dlil Dwop: 'IIUi.cd 
-oa rbcll«k:yf'1'1t1Ulff.1Zipaaadmiq 1990a.ad 1991. n--diens•sice 
ofRoa:,FJaaiAltti&Di&k>peill.i.mi=10publiclylvailablamllai&la 
and i.rlrcnicwl modnocd mce !be IUdicr left. dae 001. 

20. 5'e. .. , .• Bry&D Abbu. nw S«:ra Slor7 of dw Roc:Jcy Fwa a,_. 
Ji.ry. DINV. Wanwou,. Sept. .30 • Oct. 6. 1992. 'Ibc ,rMd jmy'1 
UDUA&i piblk di.ldoM'a n::m&i.a a copic ol cwuv..aa:,. m cbl 
OOJ'• lwldlizl& ol Ibo JrlAd .tm, r=Yod c CGdn lcia:iaa la cm 
Wolpe R.qx.n. Wot.PB Ruorr. SV/11" DOie 3. 11 121-tO. >J oC 
Dccembcr 1993. men nre eo public rc;,ona • mo s,ud 
had pnmdcd mfcxmarioa to UJ alibe CIOllpaarm} 1t1I mi 
uiaaie. 

011 Jllmrf 24. 1993, the U.S. Disw:& COOi\ C« &be Duaic:t al 
Cokndo rdcucd cbo snnd jury~ iD RldaclDd Corm. mpcw 
wilh a ~Y 124'-plp req,oci,o oi lddrr.aiAa cm 
charJca O?Caincd Uie p,lld jmy n:pcn IA A6 Grottd JW7 
uUW111. S,-:Yl Gl'rlNI Jwy g.2 <RJ:>cq noa Jur,>. Ordm 
~llrdia& R.clcuc ol Qf&Dd 1111:1 0 C:'10 N (CiY. Aaiiaa No. 
92. Y • l 10, Ja 26 1993). The Court ruffinDod prior dccuioas 
LO rekuc (he rq,olt iD ill tDQR:l)' became &be rqxx1 

ICalJCld iadiv'iduala ldcati6•hlc by name or politioa .•. ; 
dcak m rumar lad cai~ C11pp1 ia IOCia1 &Ad -
Lcpl -• dealt wida pclldcal ud IOd&l IIUl:lida 
tbc pro'VUIIC& ol &be apccial p'Mld jury' 1 ol i.AvCftipao, 
cri.mc: c:oaumcd di&rgcs DOt bucd upc:a a~ ol 
the eYidc:D0c; lad followed a 5Criou& breach of sraad ir, 
sci=c:y. 

Id. ILi 2. 
l 1. Su co~ 3. swpro. The titltin1 of.lbc Wolpe Jlcpon. wb.idl • u 

,uucd iA J&D&&&ry 1993,'ia a lribv~ 10 the Commitioo ,L&IT"1 
penevcnncc: by the time the Rcpoct wu iuucd Bill C1woa 
wu PrcaideAr-cloci. &Ad Rc-p. Wolpe wu prc.ianns LO Le." 
CoalfCU. 


















