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complicate the sentencing process.’’ We oppose the amendment.

The amendment would leave completely unstructured a sentencing
determination that can have significant consequences. The present
standard of "reasonable incremental punishment" would be replaced
by unfettered discretion of the kind that Congress sought to
eliminate when enacting the Sentencing Reform Act of 1984. The
amendment thus would undercut one of the important goals of
sentencing, avoiding unjustified disparity.

There are two steps involved in applying § 5Gl.3(c). The
first is to determine what is an incremental punishment. Under the
guideline as presently written, this is determined by treating the
instant offense and the offenses with undischarged terms of
imprisonment as if they were all federal offenses for which
sentence was about to be imposed. The grouping rules of chapter 3,
part D, are used to determine the guideline range that would have
applied, and the court determines what sentence would have been
imposed. Under the present guideline, if collecting the
information necessary to carry out this step would unduly
complicaté or prolong the sentencing process, this step (and,
consequently, the next step as well) need not be taken, and the
court can use some other way to determine what constitutes

"reasonable incremental punishment."

*’Phe proposed standard "prolongs or complicates" is
inappropriate. Anything that a probation officer is required to do
to prepare a presentence report -- such as verify a defendant’s
employment -- will prolong the sentencing process. The formulation
in present application note 3, "unduly complicates or prolongs," is
more appropriate.



42

The second step is to fashion a sentence in the instant case
that results in the total punishment that the court has determined
to be appropriate. There are ways of doing this that cannot be
thwarted, for example, by a state’s action to shorten prison terms
to relieve a prison overcrowding problem.*:

We believe that § 5Gl.3(c) as presently written avoids
unjustified disparity and is not as difficult to apply as has been
claimed. While this amendment, if promulgated, might make a
probation officer’s job easier, the cost =-- inconsistent and
unjustifiably disparate results -- is too high.

Amendment 24
(§ 2D1.1)

Amendment 24 would revise application note 12 to the drug
trafficking guideline to state that in an offense involving
negotiations for a controlled substance, the quantity under
negotiation is to be used to determine the offense level unless the
completed transaction establishes a greater quantity. Amendment 24
would also amend application note 12 to state that when the
quantity used to determine the offense level is based upon a
negotiated amount, the sentencing court is to exclude any amount
that the defendant was not reasonably capable of producing or did
not intend to produce. We support this amendment.

If a drug trafficking case involves negotiating a quantity, §

2D1l.1 bases offense severity upon the amount under negotiation.

“Letter from John Steer, General Counsel, United States
Sentencing Commission, to Tony Garoppolo, Deputy chief U.S.
Probation Officer, Eastern District of New York (Jan. 6, 1994).
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This, we believe, is a fair way to determine offense severity, but
only if the defendant was reasonably capable of trafficking in the
quantity under negotiation and the defendant actually intended to
traffick in that quantity. If the defendant was not reasonably
capable of trafficking in the quantity under negotiation, then the
defendant’s intention is irrelevant. Likewise, if the defendant
did not intend to deliver (or purchase) the amount under
negotiation, then the defendant’s reasonable capability is
irrelevant. Amendment 24 would revise application note 12 to
embody this policy.

Amendment 25
(§ 2P1.1)

Amendment 25 would revise § 2Pl.1(b)(3), which reduces a
defendant’s offense level by four levels if the defendant "escaped
from the non-secure custody of a community corrections center,
community treatment center, ‘halfway house,’ or similar facility."
Option 1 would revise § 2Pl.1(b)(3) to be consistent with §
2Pl.1(b)(2) and aéply to escape from any "non-secure custody."
Option 2 would revise subsection (b)(3) to preclude application of
the adjustment to failure to return from a furlough. Under both
options, as is presently the case, there would be no downward
adjustment if the defendant while in escape status committed a
offense punishable by imprisonment for more than one year. We
support option 1.

The base offense level of the escape guideline assumes escape
from a secure facility. The Commission has authorized two downward

adjustments if the escape was from other than a secure facility.
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The greater reduction authorized by § 2Pl.1(b)(2) applies if the
defendant escapes from "non-secure custody" and returns to custody
within 96 hours. The lesser reduction authorized by § 2P1.1(b) (3)
applies if the defendant escapes from the non-secure custody of a
community corrections center, community treatment center, ‘halfway
house, ’ or similar facility, and does not return to custody within
96 hours. A problem arises when a defendant who has been
furloughed fails to return from furlough.

The definition of non-secure custody in application note 1
includes failing to return from furlough, so the greater reduction
of § 2P1.1(b)(2) applies. The wording of § 2P1.1(b)(3), however --
"non-secure custody of a community corrections center, community
treatment center, ‘halfway house,’ or similar facility" -- appears
to preclude application of the lesser reduction.®

The Commission has never indicated why the scope of subsection
(b) (3) should be narrower than the scope of subsection (b)(2). We

see no significant difference between walking away from a halfway
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See United States v. Tapia, 981 F.2d 1194, 1197-98 (1llth
Cir.), cert. denied, 113 S.Ct. 2979 (1993) (subsection (b)(3)
inapplicable where defendant walked away from work detail outside
security perimeter of prison camp); United States v. Shaw, 979 F.2d
41, 44 (5th Cir. 1992) (subsection (b)(3) inapplicable where
defendant walked away from prison camp); United States v. Brownlee,
970 F.2d 764, 765 (l0th Cir. 1992) (prison camp not a "similar
facility" within meaning of subsection (b)(3)); United States v.
McGann, 960 F.2d 846 (9th Cir.), cert. denied, 113 S.Ct. 276 (1992)
(same). But see United States v. Hillstrom, 988 F.2d 448 (3d Cir.
1993) (the Commission’s inclusion of the ‘similar facility’
lanquage [of subsection (b)(3)] indicates that the Commission
intended the courts to determine on a case-by-case basis whether
the conditions as a specific prison camp are sufficiently similar
[to a community corrections center, community treatment center, or
halfway house] to warrant a sentence reduction under §
2P1.1(b)(3)").
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house and failing to return on time from a furlough. Neither does
the Commission when it comes to the greater reduction. We support
making subsections (b)(2) and (b)(3) consistent, as proposed in
option 1.

Amendment 27
(§ 2K2.1 and 2K2.5)

Amendment 27, published at the request of the Department of
Justice, would add identical specific offense characteristics to §
2K2.1 and § 2K2.5. The new specific offense characteristics would
increase the defendant’s offense level by four levels if a
defendant committed the offense "as a member of, on behalf of, or
in association with a criminal gang." The term "criminal gang"
would be defined as "a group, club, organization, or association of
five or more persons whose members engage, or have engaged within
the past five years, in a continuing series of crimes of violence
and/or controlled substance offenses as defined in § 4B1.2."

We oppose the amendment, which is similar to a proposal
rejected by the Commission last year. The Commission’s own working
group on violent crime in 1992 issued a report that revealed the
many difficulties involved in establishing a suitable definition of
"gang".”® Neither law enforcement nor academic communities have

reached a consensus about how to define those terms. The
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"For example, someone, somewhere, would have to decide
whether a group 1) had an identifiable leadership; 2) claimed
control over a particular territory; 3) recognized itself as a
‘denotable group’; 4) was a distinct aggregation; or 5) had been
involved in a sufficient number of unlawful activities to create a
consistent negative response from the community." S. Winarsky et
al., Violent Crimes/Firearms/Gangs Working Group Report 52 (Oct.
14, 1992).
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The second step is to fashion a sentence in the instant case
that results in the total punishment that the court has determined
to be appropriate. There are ways of doing this that cannot be
thwarted, for example, by a state’s action to shorten prison terms
to relieve a prison overcrowding problem.* |

We believe that § 5Gl.3(c) as presently written avoids
unjustified disparity and is not as difficult to apply as has been
claimed. While this amendment, if promulgated, might make a
probation officer’s job easier, the cost =-- inconsistent and

unjustifiably disparate results =-- is too high.

Amendment 24
(§ 2D1.1)

Amendment 24 would revise application note 12 to the drug
trafficking guideline to state that in an offense involving
negotiations for a controlled substance, the quantity under
negotiation is to be used to determine the offense level unless the
completed transaction establishes a greater quantity. Amendment 24
would also amend application note 12 to state that when the
quantity used to determine the offense level is based upon a
negotiated amount, the sentencing court is to exclude any amount
that the defendant was not reasonably capable of producing or did
not intend to produce. We support this amendment.

If a drug trafficking case involves negotiating a quantity, §

2D1.1 bases offense severity upon the amount under negotiation.

“Letter from John Steer, General Counsel, United States
Sentencing Commission, to Tony Garoppolo, Deputy Chief U.S.
Probation Officer, Eastern District of New York (Jan. 6, 1994).
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larger the group and the more diverse its membership, the more
likely the group would be considered a "gang" under the suggested
definition. Applying such a broad definition poses serious
constitutional problems as well.®

Amendment 28
(S 2K2.5)

Amendment 28, published at the request of the Department of
Justice, invites comment on whether to expand § 2K2.5 by adding
enhancements to raise the offense level "if the firearm was
discharged or loaded or if the defendant possessed both a firearm
and ammunition in a school zone." The amendment also asks for
comment on whether § 2K2.5 should include enhancements now found
only in § 2K2.1, such as an enhancement based on the number of
weapons possessed. Finally, the amendment invites comment on
whether to raise the base offense level of § 2K2.1 from 12 to 14
"for persons who sell firearms with knowledge or reason to believe
that the recipient is a felon or other prohibited person or an
underage person."”

We do not believe that any change in § 2K2.5 is warranted.
The Department of Justice has presented no evidence of any problems
with § 2K2.5. The guideline already has cross-references to deal
with cases where the defendant possessed a weapon in connection

with another offense, or an attempt to commit another offense.

¥Last year‘’s working group report discussed three of these
problems, including conflicts with the "void for vagueness"
doctrine, the T"overbreadth" doctrine, and unconstitutional
restrictions of the right of freedom of association. Id. at 58.
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Amendment 29
(Gang membership)

Amendment 29, published at the request of the Department of
Justice, invites comment on whether to add an enhancement
"applicable to members of criminal organizations who expressly
agree, or require others to agree, to commit a crime of violence as
a formal condition of membership." We oppose the amendment.

We do not support enhancing a sentence based on someone’s
affiliation with an organization, particularly when there is no
connection between the offense committed and the defendant’s
membership in the organization. Like amendment 27, the proposed
enhancement has application problems as well. What would
constitute a criminal organization? It is common knowledge that
some college fraternities have hazing practices that amount to
commission of a crime of violence. Does the Department of Justice
want to increase the sentences of people solely because they belong
to a fraternity?

Even without the application problems inherent in this type of
enhancement, this amendment is unnecessary because we are not aware
of a significant number of federal offenses involving organizations
that have crime of violence initiation rites. In our view, the
best way to deal with a violent offense that can be directly
attributable to an initiation rite is through a departure.

Amendment 30
(S 4Al.1 and chapter 5, part A)

Amendment 30, published at the request of the Department of

Justice, invites comment on whether to expand the distinctions in
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assigning points for criminal history. We do not believe that any
substantial revision in calculating criminal history points or in
the sentencing table would be justified at this time. The Justice
Department has not identified any major problems with the rules of
chapter 4, part A, or with the sentencing table, that call for
major changes. In any event, changes of such a magnitude should be
preceded by a working group study and report.

Amendment 31
(§ 1B1.10, p.s.)

Amendment 31, published at the request of the Judicial
Conference Committee on Criminal Law, invites comment upon whether
§ 1B1.10(b) would be modified to call for determination of the
guideline range applicable to the defendant under § 1B1.10 "by
using only those amendments that have been expressly designated for
retroactive application." We support such a modification. This
method ensures that all defendants affected by an ameliorative
amendment will benefit from the change in policy.

Amendment 33
(S 2D1.1)

Amendment 33(A), published at the request of Families Against
Mandatory Minimums, invites comment on whether to revise the 100 to
1 ratio between crack and powder cocaine in the drug quantity
table. We support a one to one ratio.

The reality is that over ninety percent of the persons
sentenced for crack offenses are African-Americans. The crack-
powder cocaine ratio is not grounded in fact because there is no

objective scientific data to show that crack is any more addictive,
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dangerous, or crime-producing than powder cocaine.

We realize that the Commission based the quantity table ratio
between crack and powder on the mandatory minimum statute adopted
by Congress, but the legislative history indicates that Congress,
responded to media reports of what was believed to be a new drug,
without a careful study of crack. The legislative record reveals
no rationale for the ratio other than assumptions unsupported by
valid scientific evidence.®

We believe that the disparate levels of punishment only cast
doubt on the fairness of the federal criminal justice system and
are clearly inconsistent with the goal of eliminating unwarranted
sentencing disparity. The disproportionate impact of these
increased sentences on African-Americans has raised serious
Constitutional questions as well. Three district courts,
recognizing the unfairness of the sentences, have imposed sentences
using the drug quantity level for an equivalent amount of powder
cocaine.

We believe that the Commission should take the initiative and

revise the ratio in the drug quantity table. Because there has

* For an analysis of the legislative history of the ratio and

provocative discussion of the history of racial discrimination in
the criminal justice system and "unconscious racism" gee United
States v. Clary, 1994 WL 68288 (E.D. Mo. Feb. 11, 1994).

‘'see United States V. Walls, 841 F. Supp. 24, (D.D.C.
1994) (cruel and unusual punishment); United States v. Clary, 1994
WL 68288 (E.D. Mo. Feb. 11, 1994) (equal protection); United States
v. Majied, 1993 WL 315987 (D.Neb. July 29, 1993) (downward departure
under 18 U.S.C. § 3553(b) because "(t)his disparate impact was not
contemplated by Congress nor was it considered by the Sentencing
Commission in developing the guideline ranges for users of crack
cocaine").






