


Amendment 25

Federal Public Defenders
Supports Option 1

NACDL
Supports Option 1

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Supports Option 1



Amendment 26

Dept. of Justice (044)
Supports - DOJ amendment

NACDL
Does not oppose distinction being made but opposes offense
level of 12 as compared to 10 for bribery, a more serious
offense

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Does not oppose

Probation Officer’s Advisory Group (045)
Supports



Amendment 27

C.U.R.E. (letter 008)
Opposes because 1) "gang" is poorly defined 2) membership in
a gang should not enhance sentence of a person committing a
crime independently of a gang, and 3) controlled substance
offense levels high enough without increasing them for so-
called gang members because of their social associations

Dept. of Justice (044)
Supports - DOJ amendment

Federal Public Defenders
Opposes

NACDL ‘
Opposes

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes - Too expansive; due process and overbreadth problems;
no requirement of convictions for other gang members; no
definition of "continuing series of crimes"; double or triple
counting



Amendment 28

C.U.R.E. (letter 008)
Opposes because 1) needs tight definition of federal facility
2) should hinge on defendant having requisite knowledge he was
in federal facility\school zone

Dept. of Justice (044)
Supports - DOJ amendment

Federal Public Defenders
Opposes - no evidence for change !

NACDL -
Opposes - no demonstrated need

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes - loaded gun would seem to be heartland
no evidence for additional enhancements

Probation Officer’s Advisory Group (045)
Supports raising base offense level to 14



Amendment 29

Dept. of Justice (044)
Supports - DOJ amendment

Federal Public Defenders
Opposes

NACDL ,
' Opposes - no demonstrated need

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes - no evidence



Amendment 30

C.U.R.E. (letter 008)
Conditionally supports - supports additional categories only
if makes overall reductions in sentences; supports additional
distinctions for type of offense and clean records but
withholds comment until specific proposal set forth

Dept. of Justice (044)
Supports - DOJ amendment

Federal Public Defenders
Opposes

NACDL
Opposes - no demonstrated need

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitionmer’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Based on past commission study and discussion, see no need to
re-open issue

Probation Officer’s Advisory Group (045)
Supports only leaving the counting of 3 point conviction as is



Amendment 31

C.U.R.E. (letter 008)
Supports "the modification of §1B1.1 (b), so that the amendment
designated retroactive is applied together with any other
amendments that would reduce incarceration time for the
Defendant"; makes no sense to apply retroactivity to provide
relief if other changes result in no change to the original
sentence or in a higher sentence.

Federal Public Defenders

Supports
Judicial Conference (Committee on Criminal Law) ) (letter 028)
Supports - one book rule too complicated, new information

currently available will cause increased workload because of
new fact-finding issues and new caselaw, and amendment will
cause disparity (see letter beginning on page 62)

NACDL
Supports

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Supports

Probation Officer’s Advisory Group (047)
Opposes



Amendment 32

C.U.R.E. (letter 008)
Supports 1f "undue burden on the government" is removed -
otherwise, a non-cooperating defendant who is forced to go to
trial because of nothing else to gain will always be opposes
for this reduction by the AUSA.

Dept. of Justice (044)
Opposes

NACDL
Opposes

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes - rewards those who engage in "slow guilty plea'

Other _
004 U.S.Attorney, Eastern District of Louisiana
Against - proposal supports those who fight half-
heartedly



Amendment 33 (A)

American Bar Association (Committee on Sentencing Guidelines)
Supports any amendments shown to be valid by crack report

ACLU
Supports 1:1

C.U.R.E. (letter 008)
Supports

Drug Policy Foundation
Supports 1:1

Families Against Discriminative Crack Laws
Supports 1:1

F.A.M.M.
Supports 1:1 but at minimum, cocaine plus 2 levels similar to
meth and ice

Federal Public Defenders
Supports 1:1

NACDL
Supports change

Neighborhood Families Against Unjust Crack Laws
Supports 1:1

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Supports modifying or eliminating equivalency between crack
cocaine

Rainbow Coalition
Supports 1:1

Private Attorneys
033 Stephen H. Mackenzie
Supports change 1:1

Other: as of 3/25 1,686 letters in support of changing crack
equivalency

023, 027, 032, Testimony at hearing

Many private citizens support changes to crack cocaine



Amendment 33 (B)

Clergy for Enlightened Drug Policy
Supports 1 plant = 100 grams

C.U.R.E. (letter 008)
Supports 1 plant = 100 grams throughout the guidelines

Drug Policy Foundation
Supports 1 plant = 100 grams
Don’t count male plants
Count 50% of seedlings

F.A.M.M,
Supports 1 plant = 100 grams
Don’t count male plants

Federal Public Defenders
Supports 1 plant = 100 grams

NACDL
Supports change

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

NORML
Supports 1 plant = 100 grams
Don’t count male plants
Count 50% of seedlings

Practitioner’s Advisory Group (039)
Supports modification of 1 plant = 1 kilogram

Private Attorneys
010 Norman Elliott Kent
Supports
016 David H. Reynolds
Supports
017 Robert F. Hellman; Hellman Cook and Alexander
Supports
029 Jennifer K. Anderson
Supports
030 Stephen A. Howe
Supports less harsh treatment for marijuana possession,
cultivation, and sale
036 Waring R. Fincke, Dvorak and Fincke
Supports
037 P. David Wahlberg, Bender & Wahlberg
Supports using actual weight
038 Washington State Representative Jeanne Kohl, Majority



Whip; Sociology Professor, University of Washington
Supports not using 1 plant = 1 kilogram

052 Kenneth Lerner
Commission should make independent gradation for plants
Small seedlings, clones, starts, or other | barely
established plants should not be treated the same as
mature plants

Other: as of 3/25 1,898 letters in support (probably most for
1 plant = 100gm).
002, 005, 024, 025
Many private citizens support changes to marijuana plant
weight to 1 plant = 100 gm
018 Ed Rosenthal

Supports - long letter filled with lots of info
Testimony of Peggy Edmunston (FAMM member)

Supports 100 g = 1 plant



Amendment 34 (A)

C.U.R.E. (letter 008)
Opposes any increase for multiple victims unless defendant
knew and intended there was to be more than one victim

Federal Public Defenders
Opposes

NACDL
Opposes

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes



Amendment 34 (B)

C.U.R.E. (letter 008)
Opposes any increase for multiple victims unless defendant
knew and intended there was to be more than one victim

Federal Public Defenders
Opposes

NACDL
Opposes

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes victim table - favors use of SOC instead



Amendment 35

NACDL |
Opposes

North Carolina Academy of Trial Lawyers, Criminal Law Section (054)
Endorses the response of the Practitioner’s Advisory Group

North Carolina Bar Association, Executive Council (053)
Endorses the response of the Practitioner’s Advisory Group

Practitioner’s Advisory Group (039)
Opposes - no definition of organized; no minimum amount of
gain or loss



Other Issues

001

008

019

026

027

042

043

Probation - Deputy Chief, Western District of Tennessee
§4A1.2 - Judges are consolidating old convictions nunc pro
tunc; consolidated offenses should cover only offenses
consolidated at time of sentence
C:U.R.E.

Counting of prior convictions does not take into account
discretion AUSAs have to Rule 20 or not when there are two
arrests in two different jurisdictions

USPO Christopher Buckman

Further refine definition of crack

Tom Gunn
No mandatory minimums for non-violent first offenders (seems
to be geared to drug offenses)

Helen Shipman
No mandatory minimums for non-violent first offenders; fine
based incarceration

Charles A. Asher , Attorney
Stop the amendments

'U.S. Postal Service
Wants 2-level enhancement in 82B1.1 for mail obstruction or
destruction

Wants loss for stolen credit cards to credit limit to be more
consistent with note 2 reference to checks and money orders.
Claims judicial districts are inconsistent in how to apply
loss to credit cards

Testimony of James Beresford

Remove reference to Chapman in LSD application note



Bffice of the Beputy Attorney General
Washington, B.C. 20530

March 18, 1994

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
One Columbus Circle, N.E.

South Lobby; Suite 2-500
Washington, D.C. 20002-8002

Dear Judge Wilkins:

The following sets forth comments of the Department of
Justice regarding proposed sentencing guideline amendments which
were published in December 1993.

AMENDMENTS PROPOSED BY THE DEPARTMENT OF JUSTICE (Amehdments 26~
30)

As the United States Sentencing Commission is aware, the
Department of Justice proposed amendments addressing several
important areas of concern to law enforcement. These proposals
involve significant issues such as crimes of violence by
organized crime members, firearms offenses by members of criminal
gangs, obstructing an election or registration, possession or
discharging of a firearm in a school zone, and criminal history
scoring. We continue to believe that these proposals have merit
and should receive favorable consideration.

LIMITATIONS ON THE IMPACT OF CONTROLLED SUBSTANCES QUANTITY ON
OFFENSE LEVEL DETERMINATIONS (Amendment 8)

This amendment consists primarily of three specific
proposals which are designed to: (1) reduce the impact of drug
quantity on the determination of offense levels for offenses
involving drugs and (2) increase ‘the offense levels where weapons
are possessed or used in drug crimes.

(A) Changes in the Drug Quantity Table The first proposal

lowers the base offense levels by revising the Drug Quantity
Table to reflect the 5- and 1l0-year mandatory minimum sentences
at levels 30 (97-121 months) and 24 (51-63 months), rather than
their present levels of 32 (121-151 months) and 26 (63-78
months). This is accomplished by: (1) reducing the upper limit
of the Drug Quantity Table from level 42 to 38, (2) reducing the
number of drug offense levels, and (3) assigning lower offense
levels to specific drug quantities than in the present tables.

The Department strongly opposes this amendment. In our view
the amendment represents an erosion of the seriousness with which
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the Commission views narcotics offenses. We believe that even
the upper limit of 38 proposed this year lessens the deterrent
effect for drug traffickers who deal with the largest quantities
of drugs, and the amendment creates problems with mandatory
minimum provisions as well. By placing the guideline maximum at
a level that barely accommodates the mandatory minimum sentence
for certain drug quantities, this scheme effectively eliminates
the range of sentences at certain offense levels from which the
court should be able to choose an appropriate sentence. 1In
addition, the court would be effectively precluded from .
recognizing guideline reductions in cases in which the mandatory
minimum trumped the guideline sentence for offenders who played a
minor or minimal role in the offense. Thus, the practical effect
of the amendment would be to discourage guilty pleas because the
mandatory minimum sentence would prevent reduction for role and
for acceptance of responsibility for those defendants whose drug
quantities are at or just above the mandatory minimum amounts.

By contrast, the current offense levels are geared toward
existing mandatory minimum sentences to a greater extent and in
most cases allow for reduction for such characteristics as role
in the offense and acceptance of responsibility. The amendment’s
stated concern for better sentencing at the high end of the drug
quantity table simply transfers problems to the lower and middle
levels, where many more defendants are sentenced.

Because the Commission had already decreased the impact of
drug quantity on sentencing last year with its 1992 amendment of
the relevant conduct guideline, which narrowed the conduct (i.e.,
quantity of drugs) for which defendants would be responsible at
sentencing, we urged it not to make further amendments last year
until the effect of the relevant conduct amendment could be
determined. We are not aware that the Commission has analyzed
the extent to which this amendment cured any of the perceived
problems.

(B) Weapons Enhancement Amendment 8 provides two

approaches to increase the offense level for crimes involving
drugs where weapons were used. Option 1 would add a 4-level
enhancement in §2Dl1.1 for the use of a weapon, and a 2-level
enhancement if the offense resulted in serious bodily injury.
Option 2 would operate through a special instruction to apply the
guidelines for assault with intent to commit murder or aggravated
assault if the offense involved such conduct (in addition to the
existing enhancement for possession of a dangerous weapon). The
Commission also has invited comment on whether the weapons
enhancement should be amended to differentiate by dangerousness
certain weapons (e.g., assault weapons, machine guns and sawed-
off shotguns) and the number of weapons involved.

In view of the Administration’s commitment to punish
severely defendants who commit violent crimes, the Department





