






- prepared by Mr. John Scalia of the Office· of Policy Analysis, the overall impact 
resulting from retro~ctive application of Amendment 505 would be up to a 45.5 
month reduction for certain prisoners. 

Amendment 506: · This amendment amends the term "offense statutory 
maximum" in §4B 1.1 to mean the statutory maximum prior to any enhancement 
based on prior criminal record. According to Mr. Scalia's analysis, the overall 
impact resulting from retroactive application of Amendment 506 would be a 
reduction in sentence of up to 34 months for some federal prisoners. 

Amendment 3 71: This amendment was made effective November 1, 1991 and 
relates to the possession of precursor chemicals \Vith intent to manufacture. 
According to the letter dated June 21, 1994 from Ms. Julie Stewart, President 
of F AMM, it would appear that inmates would benefit anywhere from 51 
months (inmate Jerry Westfall) to 56 months (inmate Kevin Grice) if 
Amendment 3 71 is made retroactive. 

. The maximum sentence reduction for any prisoner under any of these three proposed 
Amendments for retroactivity would be less than 60 months. In terms of the "difficulty of 
applying of the amendment retroactively" I can speak from firsthand knowledge that § l Bl. l 0 
has not proved to be difficult in application for the federal courts. I had a successful Motion 
made pursuant to 18 U.S .C. §3582(c)(2) last November in the United States District Court for 
the District of Maryland and the matter was handled without e\·en the necessity of a formal 
court hearing. It \Vas handled by Motion and a consent Order of Court. In a lot of these cases. 
the Office of the United States Attorney for the various Districts will not even oppose sentence 
reductions for prisoners in those cases where the Commission has decided to make an 
amendment retroactive. In short, motions for a sentence reduction under 18 U.S.C. §3582(c)(2) 
have not been· time-consuming or burdensome to federal courts. 

I respectfully urge the commission to vote at its July 26. 1994 meeting to give 
retroactive application to Amendments 505, 506. and 371. 

With warmest personal regards, I am 

Sincerelv. 

~} �a�-�&�ó�a�K��,¼~~ 
cc: All Commissioners 

Fred Warren Bennett 
Associate Professor of Law 
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UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, NE 
SUITE 2-500, SOUTH LOBBY 

WASHINGTON, DC 20002-8002 
(202) 273-4500 

FAX (202) 273-4529 

Honorable Janet Reno 
Attorney General of the United States 
Department of Justice 
Tenth and Constitution Avenue, N.W. 
Washington, D.C. 20530 

Dear Madam Attorney General: 

June 30, 1994 

Pursuant to its responsibility under 28 U.S.C. § 994(a), the Commission expects· to 
consider at its July 26 meeting whether any of three promulgated amendments that lower 
guideline ranges should be made retroactive in respect to previously sentenced 
defendants.1 The three amendments that the Commission will consider are: 

• Amendment 505 (effective November 1, 1994 if acceptable to Congress), 
amending §2Dl.1 to lower the top of the Drug Quantity Table from level 42 to 
level 38; 

• Amendment 506 (effective November 1, 1994 if acceptable to Congress), 
amending the term "offense statutory maximum" in §4Bl.1 to mean the statutory 
maximum prior to any enhancement based on prior criminal record; 

• Amendment 371 (effective November 1, 1991), promulgating §2Dl.11 relating to 
the possession of precursor chemicals with intent to manufacture. 

A staff memorandum and letter containing additional information about these 
amendments is enclosed for your information. Commission staff are currently analyzing 
the number and case characteristics of previously sentenced defendants that potentially 

1Formal notice of this matter and a request for comment were published in the May 5, 
- 1994 Federal Register (59 F.R. 23608). 
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could be eligible for a sentence reduction pursuant to 18 U.S.C. § 3582(c)(2) and 
Commission policy statement § 1B 1.10 should the Commission make these amendments 
retroactive. 

Because of the importance of this matter, the Commission would welcome the 
written views of the Department of Justice, as well as your participation in the July 26 
meeting. The meeting is presently scheduled for 10 a.m. in the Commission's offices. 

In the interim, should you have any questions regarding these amendments or the 
retroactivity process, please feel free to contact John R. Steer, the Commission's General 
Counsel, at (202) 273-4520. 

Sincerely, 

Phylli 
Staff Director 

Enclosure 
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To: 

From: 

Subject: 

John Steer 
Peter Hoffman ,. 1 1 

Ronnie Scotkidl_r"" d ~/ 
Retroactivity 

June 14, 1994 

Following is a list of amendments that may reduce the guideline 
range in certain cases. The first number refers to the amendment 
number as sent to Cong:,;iess. The number in brackets refers to the 
amendment number as it will appear in Appendix C. 

3. [505] §2D1.l (Unlawful Manufacturing, Importing, Exporting, or 
Trafficking (Including Possession with Intent to Commit 
These Offenses)) 

This amendment lowers the top of the Drug Quantity Table 
from level 42 to level 38. 

Recalculation of the offense level for these cases would 
not seem to pose undue difficulty. The impact of this 
amendment will range from 0-4 levels depending upon the 
application of the specific offense characteristics in 
§2D1.1 and the adjustments in Chapter Three. 

4. [506] §4Bl .1 (Career Offender) 

This amendment defines the term "offense statutory 
maximum" in §4Bl .1 to mean the statutory maximum prior to 
any enhancement based on prior criminal record. This 
amendment will have a substantial impact on defendants 
sentenced under second offender statutes. For example, 
under this amendment, the . offense level for a second 
offender under 21 U.S.C. § 841(b) (1) (C) would be level 32 
(210-262 months) rather than level 34 (262- 327 months). 

Recalculation of the offense level for these cases would 
not seem to pose undue difficulty. The impact of this 
amendment is generally 2-3 levels. 
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CIRCUIT CONFLICTS THAT HAVE BEEN ADDRESSED BY COMMISSION A.l\1ESDME~i 

GUIDELINE 
ISSUE 

§2D1.11 (Listed Chemicals) 

Is §2D1.1 the appropriate guideline 
to apply for convictions under 21 
U.S.C. § 841(d) (listed chemicals)? 

§2Fl.l(b)(2) (More than Minimal 
Planning Adjustment); §381.1 
(Aggravating Role) 

Can a sentencing court apply both 
the adjustment for §3B1.1 
(Aggravating Role) and an 
adjustment for more than minimal 
planning (U, under §2Fl.1 (Fraud 
and Deceit))? 

CIRCUIT 
DECISIONS 

Yes (Fifth, Sixth, Ninth) 

United States v. Leeg, 981 F.2d 202, 207 
(5th Cir. 1993) (post-amendment) 
United States v. KiogsroQ. 922 F.2d 1234 
(6th Cir. 1990) 
United States v. Coo~ 938 F.2d 149 (9th 
Cir. 1991) 

No (Second. Tenth, Eleventh) 

United States v. Perrone, 936 F.2d 1403, 
1419 (2d Cir. 1991) (apply §2D1.10) 
United States v. Voss. 956 F.2d 1007, 
1009-11 ( 10th Cir. 1992) (post-
amendment; apply §2X5.1) 
United States v. Hyde. 977 F.2d 1436, 
1440 (11th Cir. 1992) (apply §2X5.1) 

Yes (First. Third, Fourth, Seventh, 
Eighth, Tenth) 

United States v. Balogun, 989 F.2d 20, 24 
(1st Cir. 1993) 
United States v. Wong, 3 F.3d 667 (3d 
Cir. 1993) 
United States v. Curtis, 934 F.2d 553 ( 4th 
Cir. 1991) 
United States v. Boula. 932 F.2d 651, 655 
(7th Cir. 1991) 
United States v. Willis. 997 F.2d 407 (8th 
Cir. 1993) 
United States v. Kelly. 993 F.2d 705 (9th 
Cir. 1993) 
United States v. Smith. No. 93-3159 (10th 
Cir. Jan. 6, 1994) 

No (Sixth) 

United States v. Romano. 970 F.2d 164 
(6th Cir. 1992) (§3B1.l(a)) 
United States v. Chichy, 1 F.3d 1501 (6th 
Cir. 1993) (§3B1.l(c)) 
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COMMISSION 
AMENDMENT 

Amendment 371 adds new guideline 
§201.11 to provide an appr-;,priate 
guideline for offenses involving 21 
U.S.C. § 84l(d). (Effective 
November 1, 1991.) 

Amendment 497 clarifies § 1B 1.1 
(Application Instructions) to provide 
that adjustments from different 
guideline sections are applied 
cumulatively unless otherwise stated. 
(Effective November 1, 1993.) 
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Recalculation of the offense level for these cases would not 
seem to pose undue difficulties. The impact of this amendment 
on the offense level would be two levels. 

Policy Analysis staff were unable to estimate the impact if 
this amendment were made retroactive. It seems likely that 
the number of affected cases would be fairly small. 

396. §2Dl.l (Unlawful Manufacturing, Exporting, Importing, or 
Trafficking) 

This amendment changes the equivalency for certain Schedule 
III controlled substances. It also clarifies the imposition 
of caps on lower-schedule controlled substances. ',Jl 
Recalculation of the offense level for these cases would not 
seem to pose undue difficulties. It is estimated the impact 
of this amendment would be two to four levels for cases 
involving changes in the Schedule III equivalencies. This 
amendment could have a significant impact on the offense level 
in cases involving the imposition of caps. 

Policy Analysis staff were unable to estimate the impact if 
this amendment were made retroactive. It seems likely that 
the number of affected cases would be fairly small, but the 
impact of the change in an affected case could be substantial. 

371. §2Dl.ll (Unlawfully Distributing, Importing, Exporting or i Possessing a Listed Chemical); §2Dl.12 (Unlawful Possession, 
I~ Manufacture, Distribution, or Importation of Prohibited Flask ri--t _/ or Equipment) ; and §2Dl .13 (Structuring Chemical Transactions 

- or Creating a Chemical Mixture to Evade Reporting or 

~. 

Recordkeeping Requirements; Presenting False or Fraudulent _}JV/ Identification to Obtain a Listed Chemical) 

/~ Amendment 3 71 added three new guidelines to the manual, 
7 effective on November 1, 1991. The Commission has not 

-

addr7ssed the issue of retroactivity for this ame~dm~nt in 
\_) previous amendment cycles. Recent cases show a split in the 

courts concerning the proper guideline to apply for 
convictions under 21 U.S.C. § 84l(d) (1), (2), (g) (1), and § 
960(d) (1) and (2) previous to the inception of §2Dl.ll 
(Unlawfully Distributing, Importing, Exporting or Possessing 
a Listed Chemical). Including this amendment under §lBl.10 
(Retroactivity) would provide a means to address sentence 
disparities arising from this conflict. 

There were no guidelines to cover convictions under the above 
statutes between the passage of the authorizing legislation 
for these offenses in November 1988 and the enactment date of 
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MEMORANDUM 

UNITED STATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, NE 
SUITE 2-500, SOUTH LOBBY 

WASHINGTON, DC 20002-8002 
(202) 273-4500 

FAX (202) 273-4529 

June 15, 1994 

TO: Susan Katzenelson 

FROM: ~~hn Steer 

SUBJECT: Analysis of Potentially Retroactive Guideline Amendments 

C !,,,·.--, , 

Attached is a memorandum from Ronnie Scotkin identifying two of the six 
amendments recently promulgated by the Commission as candidates for possible 
retroactivity listing under § lB 1.10. In preparation for the planned July 26 Commission 
meeting, we need an analysis by your shop. 

Speaking only for myself, I would like to see a more detailed profile of likely 
affected cases, as well as a prison impact assessment, assuming all eligible defendants 
received the maximum reduction. 

For example, I would like to know: 

1) Mean and median sentence reductions, assuming all defendants got the 
maximum permissible reduction; 

2) defendant role in the offense; 

3) whether defendant received a weapon enhancement or §924(c) conviction; 
.:1r, 

4) for the amendment reducing drug quantity offense level, a breakdown by 
Criminal History Category, including career offender; 

5) distribution of affected defendants by judicial district. 
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Susan Katzenelson 
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Others might have an interest in demographic information such as race, sex, age, 
or national origin. In the case of the career offender amendment, there may be a desire 
to know the nature of the current (probably all drugs) and prior convictions. I suspect 
there will be little enthusiasm, however, for making this amendment retroactive, so it 
may not be worthwhile to pull cases to examine the nature of prior convictions. 

Attachment 

cc: Phyllis J. Newton 
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To: John Steer 
From: Teri Cortese & Andrea Mayer 
Subject: §4Bl.1 
Date: July 5, 1994 

The cases listed below are all in accordance with United 
States v. Moralez, 964 F.2d 677 (7th Cir.), cert. denied, 113 S.Ct. 
293 (1992). All of the cases support this general proposition: 

Multiple penalties for a single criminal transaction are 
not necessarily impermissive where Congress manifests its 
intent that enhancement of penalty is proper. However, 
utilizing prior sentences to (1) determine the mandatory 
minimum under 21 U.S.C. §841 and (2) calculate §4Bl.1 
does not constitute double counting. The guidelines are 
not a separate, statutory provision, rather they are 
intended to provide a narrow sentencing range within the 
range authorized by statute for the offense of 
conviction. If the courts didn't apply the career 
offender provision Congressional intent would be 
thwarted. 

Each Circuit is represented below except the First, Eighth and 
Eleventh Circuits. These courts have not been confronted with this 
issue. From my research these cases appear to constitute the 
universe of cases. If you need further research, please do not 
hesitate to ask. 

- United States v. Howard, 998 F.2d 42 (2d Cir. 1993). 

- United States v. Amis, 926 F.2d 328 (3rd Cir. 1991). 

- United States v. Jackson, 995 F.2d 1064 (4th Cir.), cert. denied, 
114 S.Ct. 354 (1993). 

- United States v. Sanchez, 988 F.2d 1384 (5th Cir.), cert. denied, 
114 S.Ct. 217 (1993). 

- United States v. Stewart, 951 F.2d 351 (6th Cir.), cert. denied 
113 S.Ct. 344 (1992). 

- United States v. Saunders, 973 F.2d 1354 (7th Cir. 1992), cert. 
denied, 113 S.Ct. 1026 (1993). 
United States v. Alvarez, 914 F.2d 915 (7th Cir. 1990), cert. 
denied, 111 S.Ct. 2057 (1991). 

- United States v. Sanchez-Lopez, 879 F.2d 559 (9th Cir. 1989); 
United States v. O'Neal, 937 F.2d 1319 (9th Cir. 1990). 
United States v. Pettit, 933 F.2d 1017 (9th cir. 1991). 

- United States v. Smith, 984 F.2d 1084 (10th Cir.), cert. denied, 
114 S.Ct. 204 (1993). 

- United States v. Garrett, 926 F.2d 1005 (D.C. Cir. 1992). 
United States v. Spencer, 1994 WL 263668 (June 17, 1994). 
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Mode 
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(CITE AS: 1992 WL 105503 (7TB CIR.(ILL.))) 

UNITED STATES of America, Plaintiff-Appellee, 
v. 

Pablo c. MORALEZ, also known as "Paul", Defendant-Appellant. 
No. 90-3661. 

United States Court of Appeals, 
Seventh Circuit. 

May 20, 1992. 

Before CUDAHY and cqFFEY, Circuit Judges, and WOOD, Jr, Senior Circuit Judge. 

COFFEY 

*l Pablo Moralez appeals his conviction and sentence for possession with 
intent to distribute marijuana. Be challenges the sufficiency of the evidence, 
the trial court's failure to conduct a suppression hearing, certain evidentiary 
rulings, his sentence, and his trial counsel's performance. We affirm. 

I. 
On March 21, 1990, a federal grand jury returned an indictment against Pablo 

Moralez and his son, Gilbert Moralez, charging each of them with one count of 
possession with intent to distribute marijuana, in violation of 21 u.s.c. s 
84l(a)(l). Father and son proceeded to trial on July 18, 1990. (FNl] 
At trial, Illinois State Trooper Todd Trautvetter testified that on February 

28, 1990, he was traveling northbound on Interstate 57 with his patrol dog 
towards his assigned state police district in the Chicago area when he began 
pacing a 1985 grey Chevrolet Blazer with Texas license plates. After 
determining that the vehicle was speeding and that the driver was not wearing 
his seat belt, Trautvetter activated his flashing lights and pulled the Blazer 
over to the side of the road. The driver produced a Texas diiver' s license for 
Pablo c. Moralez, which was verified by Trooper Trautvetter as valid. 
According to the officer, Pablo Moralez was evasive when answering questions 
and became more nervous the longer he was questioned. 
Trooper Trautvetter's suspicions were aroused, and he asked the defendant for 

consent to search the vehicle; the defendant responded, "Sure." The trooper 
asked the defendant two more times whether he could search the Blazer, and the 
defendant again replied, "Sure." Trautvetter then informed Moralez that he 
would be using his police dog to assist him in searching the vehicle. While 
searching the exterior of the Blazer, the canine showed particular interest in 
the tailgate area. The trooper observed two spare tires in the tailgate area, 
and after removing one of them from the Blazer, he noticed that the tire was 
unusually heavy. In addition, the canine became noticeably excited after 
sniffing the tire, and at this time the officer asked the defendant whether he 
could remove the tire from the rim; the defendant again replied, "Sure." After 
several unsuccessful attempts at prying the tire from the rim, Trooper 
Trautvetter asked the defendant whether he could take the tire to a gas station 
for the removal of the tire from the rim, and the defendant consented. The 
defendant and his son accompanied Trautvetter to the gas station, and when the 
tire was pried from the rim, Trooper Trautvetter discovered ten freezer bags 
containing marijuana. The trooper discovered five more packages of marijuana 

COPR. (C) WEST 1992 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
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(CITE AS: 1992 WL 105503, *l (7TH CIR.(ILL.))) 
in the second spare tire. The contents of both sets of packages amounted to 
29% pounds of marijuana. Gary Havy, a forensic scientist specializing in 
latent fingerprints for the Illinois State Police, testified that the 
defendant's fingerprint was on one of the freezer bags that contained 
marijuana. 

The jury found Moralez guilty of one count of possession of marijuana with 
intent to distribute. On November 28, 1990, the district court sentenced the 
defendant to serve 100 months of imprisonment to be followed by a period of 
supervisory release of four years, and imposed a special assessment of $50. 

II. 
*2 The defendant raises the following arguments on appeal: (1) the 

evidence presented at trial was insufficient to sustain his conviction; (2) 
the trial judge erred in refusing to conduct a suppression hearing on the 
constitutionality of the search of the vehicle; (3) the prosecutor improperly 
argued during closing argument that the defendant owned the vehicle that 
contained the marijuana; (4) the application of the career-offender section of 
the SENTENCING GUIDELINES to the defendant's sentence resulted in a double 
enhancement of his punishment; and (5) his trial counsel's assistance was 
constitutionally deficient. 

III. 
A. Sufficiency of Evidence 

The defendant contends that his conviction should be reversed because the mere 
presence of marijuana in the vehicle he was driving, combined with his 
fingerprint on a bag of marijuana, was insufficient to sustain his conviction. 
A defendant attacking the sufficiency of the evidence has a heavy burden, and 
"(o)nly where the record contains no evidence, regardless of how it is weighed, 
from which the jury could find guilt beyond a reasonable doubt, may an court 
overturn the verdict." United States v. Redwine, 715 F.2d 315, 319 (7th 
Cir.1983), cert. denied, 467 U.S. 1216 (1984) (citation and quotation 
omitted). Furthermore, all reasonable inferences must be drawn in favor of the 
government. United States v. Douglas, 874 F.2d 1145, 1151 (7th Cir.), cert. 
denied, 110 s.ct. 126 (1989). 

Moralez was charged with possession of marijuana with the intent to distribute 
in violation of 21 u.s.c. s 84l(a)(l). The elements of the crime are (1) 
knowing possession of marijuana, and (2) an intent to distribute it. As to the 
first element, knowing possession of marijuana, evidence at trial demonstrated 
that the defendant was driving a vehicle that contained two spare tires filled 
with marijuana packets weighing a total of 29 1/2 pounds. In addition, a 
forensic scientist identified the defendant's fingerprint on one of the 
marijuana freezer bags. Thus, a jury could reasonably infer that the defendant 
knowingly possessed the marijuana. In a case similar to the one before us, 
this court ruled that a defendant apprehended by police as he was attempting to 
unlock the door of a car containing cocaine was in possession of the drugs. 
United States v. Garrett, 903 F.2d 1105 (7th Cir.), cert. denied, 111 
s.ct. 272 (1990). The facts in the case before us are even more incriminating 
than the facts in Garrett, because unlike the defendant in Garrett, Moralez was 
actually in complete control and possession of the vehicle while driving the 
car in which the marijuana was discovered. 

As to the second element, intent to distribute the marijuana, the fact that 
the defendant was in possession of approximately 30 pounds of marijuana would 

COPR. (C) WEST 1992 NO CLAIM TO ORIG. U.S. GOVT. WORKS 




