











1 The Advisory Group was divided over the precise percentages
of the statutory maximum fine to correspond to particular offense

levels.
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be reduced as the result

o0 a level below the—greater

2 The Advisory Group was divided over the precise percentage
. limitation on mitigation credit for violations other than knowing
endangerment violations.
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The court shall redu b lqy th t

otherwise required |

T
impair the defendant’s ability to make restitution
to the victim. The court may impose a fi below
that otherwise required by this ehapter { if
the court finds that:

(1) imposition of the required fine would result
in the liquidation or cessation of all or a
significant part of the business operations
of the defendant due to the defendant’s
inability to pay the fine even with the use
of a reasonable installment schedule;

(2) the defendant is not a "Criminal Purpose
Organization," as described in §8&i+=3
of the Guidelines; and

(3)  the defendant has not engaged in a sustained
pattern of serious environmental violations.

The reduction allowed under Step—IV{b} | dy
shall not be more than necessary to avert the )
threatened liquidation or cessation of business

operations.

2 The Advisory Group was divided over whether the bracketed
language should be included as part of the general limitations.
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PROBATION -~ ~ORGANIZATIONS

Imposition of Probation for Environmental Crimes -
Oorganizations.

The court shall order a term of probation if the
court finds that:

(1) such sentence is advisable to secure payment
of restitution (§8Bl1.1), enforce a remedial
order (§8Bl1.2), or ensure completion of
community service (§8B1.3); or

(2) the organization is sentenced to pay a
monetary penalty (e.g., restitution, fine, or
special assessment), the penalty is not paid
in full at the time of sentencing, and
restrictions are necessary to safeguard the
organization’s ability to make payments; or

(3) at the time of sentencing, the organization
does not have an effective program to prevent
and detect violations of law; or

(4) such sentence is advisable to ensure that
changes are made within the organization to
reduce the likelihood of future criminal
conduct; or

(5) the organization within five years prior to
sentencing engaged in similar mlsconduct as
determined by a prior crimina ;y;;i_or‘
admlnlstratlve adjudicatio

and any part of

under ving the instant offense occurred after
that adjudication; or

(6) any officer, manager, or supervisor within
or within the unit of the
organization within which the instant offense
was committed (a) participated in, (b)
ordered, directed, or controlled the conduct
of others in the commission of, or (c)
consented to the misconduct underlying the
instant offense and that individual within
five years prior to sentencing engaged in
similar misconduct, as determined by a prior
criminal, civil, or administrative

4 The Advisory Group was divided over the mandatory use of
probation for organizations with prior civil or administrative
adjudications.
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(7)

(8)
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adjudication ©
any part of th
instant offense occurred after that
adjudication; or

the sentence imposed upon the organization
does not include a fine; or

such sentence is advisable to accomplish one
or more of the purposes of sentencing set
forth in 18 U.S.C. §3553(a) (2).

Term of Probation = Organizations

When a sentence of probation is imposed --

In the case of a felony, the term of
probation shall be at least one year
but not more than five years.

In any other case, the term of
probation shall be not more than five
years.

Conditions of Probation - Organizations

Pursuant to 18 U.S.C. §3563(a) (1), any
sentence of probation shall include the
condition that the organization shall not
commit another federal, state, or local crime
during the term of probation.

Pursuant to 18 U.S.C. §3563(a)(2), if a
sentence of probation is imposed for a
felony, the court shall impose as a condition
of probation at least one of the following:
a fine, restitution, or community service,
unless the court finds on the record that
extraordinary circumstances exist that would
make such condition plainly unreasonable, in
which event the court shall impose one or
more other conditions set forth in 18 U.S.C.
§3563(b) .

The court may impose other conditions that
(1) are reasonably related to the nature and
circumstances of the offense or the history
and characteristics of the organization; and
(2) involve only such deprivations of liberty
or property as are necessary to effect the
purposes of sentencing.
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If probation is ordered under Step—V{a)}{3}
or (4), the court shall impose
the conditions set forth in this paragraph.
If probation is ordered under Step—V{a){5)
or (6), the court shall impose
any o ollowing conditions it deems
necessary in order to achieve and maintain
compliance with applicable environmental law.
That The determination of necessity shall be
made in writing after the parties have had
the opportunity to present relevant
information to the court.

The organization shall develop and
submit to the court a program to
identify and correct any conditions
that gave rise to the conviction and
to prevent and detect any future
violations, including (i) an effective
program to detect and prevent future
violations of law and (ii) a schedule
of implementation of any such program.

Any such proposed program shall be
made available for review by the
government.

If the organization fails to submit a
satisfactory program, the court shall
engage such experts as it finds
necessary to prepare such a progran,
and the cost of such experts shall be
paid by the organization. Any experts
engaged by the court shall be given
access to such information in the
possession of the organization as the
court deems necessary to the effective
accomplishment of the experts’ task.

No program shall be approved that is
less stringent than any applicable
statutory or regulatory requirement.

Upon approval by the court of a
program to identify and correct any
conditions that gave rise to the
conviction and to prevent and detect
violations of law, the organization
shall notify its employees as the
court deems appropriate and shall
notify shareholders and the public of
its criminal behavior and of the terms
of the approved program. Such notice
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is ordered under Step—V{a)} {3+

or (4), the court shall impose
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