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C • OTHER ASPECTS OF THE DRAFT'S SCHEME 
(SPECIFICALLY, ITS INTRUSIVE AND 
UNWARRANTED "PROBATION" REQUIREMENTS.) 

There are three other aspects of the Draft's sentencing scheme 

which would ordinarily merit additional comment. Those aspects 

are the limitations on fine reductions without corresponding 

limitations on enhancements, count stacking, and the probationary 

aspects of the Draft. By virtue of the discussion of these 

issues in the Other Comments, 11 discussion here will be limited to 

a brief discussion of the unwarranted effect of the-"probation" 

recommendations on organizations. 

Specifically, the intrusive nature of the Draft's probation 

provisions is evidenced by the language of the probation 

provision calling for an effective compliance program. If, at 

the time of sentencing, the corporation is found not to have an 

effective compliance program, the provision expressly calls for 

government review and court approval of any compliance program 

proposed by the corporation, as well as court retention (at the 

Company's expense} of experts to design it if the organization's 

program is not "satisfactory". Further, the Draft provides for 

court orders requiring: (a} thorough review of the defendants 

12 With reference to probation, see BRT Comment at 15-17; 
NAM Comment at 20-21; Officials' Comment at 18. With reference 
to count stacking, see NAM Comment at 15-17; Officials' Comment 
at 15; BRT Comment at 17. With reference to the lack of limits 
on enhancements, see BRT Comment at 12; NAM Comment at 4 . 
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books and records; (b) periodic reports to "any person or entity 

designated by the court"; (c) inspections of its facilities; and 

(d) "testing and monitoring" of its operations. (Step V(c)(4)). 

These provisions amount to an egregious attempt to impose 

external controls upon corporations, where the sole basis is lack 

of an effective compliance program (presumably measured by the 

impossible standards set forth in Step III of the Draft). 

IV. SUGGESTED ACTIONS 

The Officials' Comment generally suggests that reference to the 

existing Guidelines, with modifications as indicated, would be 

sufficient. Caterpillar is on the whole in agreement with those 

suggestions. However, Caterpillar would go further to suggest 

that unless future efforts provide realistic resolutions to 

problems such as problems with privilege, unworkable requirements 

for compliance programs, problems with whether Consent Decrees 

should be counted as prior civil or criminal adjudications, 

whether provisions of Consent Decrees should constitute "Orders" 

which might give rise to fine increases in the event of future 

"violations", aggravating factors whose applicability could be 

universal, mitigating factors which are largely illusory, 
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problems with corporate "knowledge", realistic and flexible 

• coordination between individual conduct and corporate culpability 

and problems with reporting and cooperation requirements, the 

result will remain unworkable. 

• 

• 
\,.• ... 

If these concerns cannot be adequately addressed, Caterpillar 

would suggest that Guidelines along the lines envisioned are not 

the answer, and that the area of corporate environmental crimes 

may be an area which is so complex, and which is so manifestly 

not susceptible to resolution by use of Sentencing Guidelines, 

that the Advisory Group should consider the possibility of 

utilizing policy statements that can act as guides to the federal 

courts, rather than utilizing inflexible and otherwise unworkable 

Sentencing Guidelines . 

Respectfully submitted, 

Caterpillar Inc . 
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1. 

2. 

3. 

4. 

ATTACHMENT A 

DIFFERENCES BETYEEN ORIGINAL AND 
D~;FT COMPLIANCE PROGRAMS 

The original Guidelines require adoption of standards and 
procedures which are "reasonably capable" of reducing the prospect 
of criminal conduct. The original Guidelines also contemplate that 
criminal actions by employees will not automatically result in a 
program's being deemed ineffective. On the other hand, the Draft 
requires chat the policies and procedures must be "necessary to 
achieve environmental compliance." 

The original Guidelines provide that a corporation should "hav[e] 
in place and publiciz[e] a reporting system whereby employees and 
ocher agents could report criminal conduct to others within the 
organization without fear of retribution." The Draft makes it a 
"requirement that employees report any suspected violation to 
appropriate officials ... and chat a record will be kept by the 
organization of such reports." 

The Draft requires chat "to the maximum extent possible ... the 
organization has analyzed and designed the work functions ... so 
that compliance will be achieved, verified and documented in the 
course of performing the routine work of the organization." The 
original Guidelines impose no such requirement . 

The Draft, in its section on Disciplinary Procedures, includes the 
gratuitous requirement that the organization, as a part of its 
disciplinary activities, may be required co report "individuals' 
conduct to la~ enforcement authorities." This requirement is not 
contained in the original Guidelines. 

5. Evaluation and Improvement requirements under the Draft include 
implementation of "a process for measuring the status and trends of 
its effort to achieve environmental excellence, and for making 
improvements or adjust, as appropriate in response to those 
measures." This requirement includes "a periodic, external 
evaluation of the organization's overall programmatic compliance 
eff~rt." In other words, each organization would be required to 
hire an outside management consultant and to have measurement and 
improvement mechanisms. The original Guidelines contain no such 
explicit requinime11t. 

6. The training and publication portion of the original Guidelines 
calls for taking "steps to co~mmicate effectively its standards 
and procedures to all employees and other agents, e.g., by 
requiring participation in training programs .Q.!: by disseminating 
publications that explain in a practical matter what is required." 
The requirements in the Draft are much more specific. For example, 
all organizations nrust develop and implement "systems or programs 
that are adequate to: 
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a . maincain up-to-date-, sufficiently detailed understanding of 
all applicable environmental requirements by those employees 
and agents whose responsibilities require such knowledge; 

b. train, evaluate, and document the training and evaluation. of 
all employees and agents of the organization, both upon entry 
into the organization and on a refresher basis, as co the 
applicable environmental requirements, policies, standards 
(including ethical standards) and procedures necessary to 
carry out their responsibilities in compliance with those 
requirements, policies and standards." 

The Drafc requires implementation of "a system of incentives, 
appropriate co (the organization's] size and the nature of its 
business, to provide rewards (including as appropriate, financial 
rewards) and recognition co employees and agents for their 
contribution to environmental excellence. In designing and 
implementing sales or production programs, the organization has 
insured chat these programs are not inconsistent with environmental 
programs." This requirement does not appear anyvhere in the 
original Guidelines. 

The requirements for monitoring and reporting programs are also -
much more detailed. The Draft would require organizations co 
design and implement, "with sufficient authority, personnel and 
other resources, the systems and programs that are necessary for: 

a. frequent auditing ... and inspection (including random, and, 
~hen necessary, surprise audits and inspections) ... to 
assess, in detail. their compliance with all applicable 
environmental complian~e requirements . .. as well as 
internal investigations and implementation of appropriate 
follo~-up countermeasures with respect to all significant 
incidents of noncompliance; 

b. 

C. 

d. 

e. 

continuous on-site monitoring, by specifically trained 
compliance personnel and bv other means, of key operations 
thac are either subject to significant environmental . 
regulation, or where the nature or history of such operations 
suggescs a sig11ificanc potential for noncompliance; 

internal reporting .. . : 

tre2ck~ng the status of responses to identified compliance 
issues. to enable .· .. documented resolution of environmental 
compliance issues bv line management: and 

iedundant, independent checks on the status of compliance. 

Again, chese specifics are not found in the original Guidelines. 

The Draft requires "line managers, including the executive and 
operating officers at all levels" to "direct their attention" in 
the "day-to-day operation of the organization" to "measuring. 
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maintai.m.ng and improvirig the organization's compliance with 
environmental laws. This muse be done through "routine management 
mechanisms utilized throughout the organization (e.g., objective 
setting, progress reports, operating performance reviews, 
departmental meetings) . The original Guidelines set no such 
requirements, but merely require the organization to adopt 
"standards and procedures reasonably capable of reducing the 
prospect" of noncompliance . 

The Draft requires line managers to "routinely review environmental 
monitoring and auditing reports, direct the resolution of 
identified compliance issues, and ensure application of the 
resources and mechanisms to carry out a substantial commitment . " 
The original Guidelines set no such requirements, but merely 
require the organization to adopt "standards and procedures 
reasonably capable of reducing the prospect" of noncompliance . 



• COMMENTS OF FORMER JUSTICE DEPARTMENT AND EPA OFFICIALS 
ON DRAFr ENVIRONMENTAL GUIDELINES PREPARED BY 

AllfilSORY WORKING GROUP ON ENVIRONMENTAL SANCTIONS 

April 16, 1993 

The undersigned are former officials of the Justice Department's Environment• 

and Natural Resources Division (formerly the Land and Natural Resources Division) and the 

Office of General Counsel of the United States Environmental Protection Agency. Our 

service with the government spans the years from 1977 to 1993 .. During this period, we. 

oversaw the growth of criminal prosecutions to the point that they have become a vital, 

• indispensable element in environmental enforcement. A number of us also worked with the 

Sentencing Commission on the development of sentencing guidelines for environmental 

crimes. Because of this experience, we have reviewed the draft organi7.ational guidelines for 

environmental crimes submitted by the Advisory Working Group on Environmental 

• 

Sanctions with particular interest. 

It is undisputed that the environmental criminal laws should be vigorously, 

fairly and effectively enforced. We attempt in these comments to address more difficult 

questions regarding the bases on which criminal sentences should be determined, particularly 

those culpable states of mind and types of conduct that are the appropriate targets of 

deterrence and punishment . 
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Summary 

The Advisory Group is to be commended for the substantial effort it has made 

in addressing difficult and complex sentencing issues. We urge the Advisory Group to 

amend its proposal to incorporate the following principles: 

• In determining the base offense level, pecuniary gain and pecuniary loss 

should not be used, save in exceptional circumstances. The factors to be used in setting the 

base offense level should be 1) the degree of culpable knowledge of the defendant and 2) the 

foreseeability of harm to people or the environment, taking into account the social utility or 

disutility of the defendant's overall conduct; 

• The issue of charging defendants for offenses on a per day basis should be 

addressed by following the general principles of Chapter 3.D of the existing guidelines; 

• The existing guidelines' system of adjusting the base fine should also be 

followed, especially the more flexible approach for crediting compliance programs. Three 

factors merit particular explication as they relate to environmental offenses: the prior 

enforcement history of the defendant; the remedial costs incurred by the defendant; and 

authorization for a broader downward departure from the fine amount where the defendant 

will suffer substantial, collateral economic loss as a result of being barred from government 

contracts . 
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• Probation with respe.ct to environmental organizational offenses should 

continue to be governed by the probation provisions in the existing organiz.ational guidelines. 

I. Special Characteristics or Environmental Regulaton: Violations 

The Advisory Group has made an impressive effort to grapple with an 

extremely complex problem. The difficulty in formulating the base fine for environmental 

crimes committed by organizations arises from a number of factors that distinguish 

environmental crimes, to a greater or lesser degree, from other organizational crimes. 

These differences arise from the fact that criminal enforcement of environmental laws is part 

of a comprehensive regulatory system that seeks to control, but not prohibit, pollution and 

other forms of natural resource use . 

First, EPA and DOJ administer an extensive and well-developed system of 

civil remedies for regulatory violations, which typically recoups from corporate offenders 

the economic gain from failing to comply with environmental laws and regulations, and also 

civilly penalizes such offenders for the gravity of the offense. 

Second, in many areas of environmental law, the government obtains 

extensive remedial relief so that harm to the environment is largely corrected. Remedial 

costs are usually greater than the cost of initially complying and therefore work as a 

deterrent to future violations. In addition, the government can recover money damages for 

injury to natural resources, and private damage actions are also available . 
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Third, the issues raised by determining economic gain, environmental harm, 

and appropriate remedial measures in the environmental context are typically very complex, 

time consuming, and poorly suited to resolution in the criminal process. 

Fourth, the core of most organiz.ational crimes outside of the environmental 

area is to obtain money or things of value from others; and the economic gain to the 

defendant and loss to the victim are typically in rough balance. The core of environmental 

crime is to dispose of waste materials to avoid the costs of legally required treatment or 

disposal, or to avoid other regulatory burdens, and there is no correlation between gain to 

the defendant and any loss, in the form of environmental harm that a given violation may 

cause . 

Fifth, the environmental laws generally do not prohibit any and all discharges 

or emissions of pollutants. Pollutant discharges or emissions are accepted as the 

consequence of fully legitimate economic activity; their levels and nature are controlled by 

statute and regulation. There is a balance struck in the laws between the social utility of the 

economic activity and the harm of polluting discharges. Even when regulatory requirements 

are violated, the government usually does not insist on immediate compliance where it 

would be difficult or costly to achieve and the harm threatened by the violation is small. 

Annually, in large numbers of civil cases, the government does not seek to enjoin the 

violating discharge but allows it to continue if the defendant has agreed to bring its operation 

• into compliance with the law promptly. 
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Finally, the government has been successful in obtaining jury instructions in 

many environmental criminal cases which do not require the government to show that the · 

defendant knew it was violating a particular statute or regulation in order to obtain a 

conviction. This results in a greater range of possible mental states among convicted 

defendan_ts than is the case in many other areas of white collar crime. 

These differences from other organizational crimes pose major problems in 

identifying the core elements that should be considered in determining the base fine for 

environmental offenses . 

Equally important, most of the aggravating and mitigating factors in the 

Commission's existing guidelines for organiz.ations which operate to increase or reduce the 

base fine are relevant and require no special application in the environmental context. For 

example, the provisions in the existing guidelines directed to the question of imputed 

organizational liability, which focus on whether the organizational defendant has an effective 

program to prevent and detect violations of law are as important to environmental crimes as 

they are to other organizational crimes. These principles are generally sound; in our 

experience, there has been a substantial, beneficial response on the part of the regulated 

community to the incentives in the existing guidelines for adoption of compliance programs 

which appropriately recognize the need for flexibility in such programs to prevent and detect 

violations. These principles should be reaffirmed in the environmental context, rather than 

revisited and revised. 
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Other mitigation elements such as self-reporting, cooperation, acceptance of 

responsibility, and assistance to the government are likewise as applicable to environmental 

offenses as to other crimes. A few of the aggravating or mitigating factors deserve special 

or different emphasis in environmental sentencing; for instance, the possibly serious 

collateral. civil consequences of being barred from government contracts. But, as a general 

matter, the adjustment factors identified by the Commission in the existing organizational 

guidelines are sound and can be consistently applied to environmental cases. 

II. Factors to be Considered in Settin& the Base Fine ror Oaanizational 
Environmental Rwlatory Violations. 1 

For other organizational crimes, the Commission has set the base fine level as 

the greater of 1) pecuniary gain to the defendant; 2) pecuniary loss to the victim(s); or 3) 

the offense level set in the sentencing guidelines for individuals. None of these provides an 

effective means of establishing a base fine in the environmental context. 

1 The Advisory Group did not provide any recommendations with respect to wildlife 
offenses. We believe that it is appropriate for the Commission to go forward with 
consideration of proposals for so-called traditional environmental offenses, and subsequently 
make separate provision for the sentencing of wildlife crimes, which are distinguishable in at 
least two fundamental ways. First, wildlife offenses frequently involve prohibitions of 
certain conduct affecting protected species, rather than the relative limitations and conditions 
placed on pollutant wastestreams. Second, in many wildlife offenses the degree of 
culpability is clearer. While there are exceptions to this proposition (for instance, some 
cases arising under the strict liability provisions of the Migratory Bird Treaty Act), we 
believe that separating the traditional environmental offenses from wildlife offenses will 
result in greater clarity and consistency in each area. · Accordingly, we urge the Commission 
to consider convening an appropriate panel of experts in wildlife law. 
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