


• The case-selection factors described in this guidance should provide the 
foundation for the communication process that necessarily follows in the Regional 
Case Screening Process. This guidance envisions application of the case-selection 
factors first, to be followed by the recurring scrutiny of cases during the Regional 
Case Screening process. 

• 

• 

The fundamental purpose of Regional Case Screening �L�V��to consider 
criminal enforcement in the greater context of all available EPA enforcement and 
environmental response options, to do so early (at the time of each case opening) 
before extensive resources have been expended, and to identify, prioritize, and 
target the most egregious cases. Regional Case Screening is designed to be an 
ongoing process in which enforcement cases are periodically reviewed to assess 
not only the evidentiary developments, but should also evaluate the clarity of the 
legal and regulatory authorities upon which a given case is being developed.9 

In order to achieve the objectives of case screening, all cases originating 
within the OCE must be presented fully and fairly to the appropriate Regional 
program managers. Thorough analysis of a case using the case-selection factors 
will prepare OCE for a well-reasoned presentation in the Regional Case Screening 
process. Faithful adherence to the OCE case-selection process and active 
participation in the Regional Case Screening Process will serve to eliminate 
potential disparities between Agency program goals and priorities and OCE's 
undertaking of criminal investigations. 

Full and effective implementation of these processes will achieve two 
important results: it will ensure ~t OCE's investigative resources are being 
directed properly and expended efficiently, and it will foreclose assertions that 
EP A's criminal program is imposing its powerful sanctions indiscriminately. 

VII. Conclusion 

The manner in which we govern ourselves in the use of EP A's most 
powerful enforcement tool is critical to the effective and reliable performance of 
our responsibilities, and will shape the reputation of this program for years to 
come. We must conduct ourselves in keeping with these principles which ensure 
the prudent and proper execution of .the powerful law enforcement authorities 
entrusted to us. 

9 The legal structure upon which a criminal case is built - e.g., statutory, regulatory, case Jaw, 
· preamble language and interpretative letters • must also be analyzed in terms of Agency enforcement 
practice under these authorities. Thorough discussion of this issue is beyond the scope of this document, 
but generally, when the clarity of the underlying legal authority is in dispute, the more appropriate vehicle 
for resolution lies, most often, in a civil or administrative setting. -
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BARTLESVILLE, OKLAHOM.A 74004 
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The Honorable William W. Wilkins, Jr., Chairman 
Julie E. Carnes, Michael S. Gelacek, A. David Mazzone, and 
Ilene H. Nagle, Commissioners 
United States Sentencing Commission 
Federal Judiciary Building 
Suite 2-500 
One Columbus Circle, N.E. 
Washington, D.C. 20002-8002 

Re: Comments on the Proposal of the Advisory 
Working Group on Environmental Offenses 

Dear Commissioners: 

January 28, 1994 

I was honored to serve on the Commission's Advisory Working Group on sentencing 
guidelines for organizations convicted of environmental crimes. Because of the various 
submissions presently before the Commission, as well as the request for public comment which 
the Commission published on December 16, I would like to present a brief statement regarding 
the proposed guidelines. 

I appreciate the Commission's decision to invite the public to provide comments as well 
as alternatives to the Advisory Group's proposal. Partly as a result of the diverse backgrounds 
and interests represented in the members of the Advisory Group, the proposal is a product of 
consensus and not unanimity. While it represents the members' best efforts under the 
circumstances, it did not answer all of the questions that should be asked by the Commission 
in its efforts to determine whether sentencing guidelines for environmental crimes are appropriate, 
and, if so, to develop fair and workable guidelines. 

I am familiar with the dissent expressed to the Commissioners by Messrs. Guerci and 
Hemphill. Although the issues they raise were for the most part considered by the Group, it is 
an indication of the importance of the Commission's deliberations regarding the Group's proposal 
that members should feel it advisable to express their individual concerns. The following are my 
comments regarding the substance of the proposal. 

First, in my estimation there is a question whether the proposal adequately accounts for 
differences in the scienter attributable to the organization responsible for the commission of an 
offense. While many of the environmental statutes prescribe lower maximum fines for offenses 
not involving "knowing" conduct, some do not, and it is important that the sentencing judge be 
allowed in every case to consider the state of mind of those responsible for the offense. It is also 
true that even within the category of "negligent" offenses, fines may range from between $2,500 
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and $25,000 per day of violation. With the minimum and maximum fines varying by a factor of 
ten, the court in setting the sentence should be able to evaluate the degree of negligence or 
knowledge of those involved in setting the sentence. The Group's original proposal, which was 
made available for public comment last March, included lack of scienter as a mitigating factor. 
It seems to me that the Commission should review this issue and determine how it should be 
treated under the guidelines. 

Second, because the environmental statutes provide the prosecutor with opportunities to 
bring multiple counts for offenses which may involve essentially one course of offensive conduct, 
there is a question whether the guidelines adequately deal with the problem of "count stacking". 
This matter of count stacking, as much as any other issue considered by the Group, was 
considered during the course of our deliberations, and many different solutions· and approaches 
were discussed. It would have been impossible to have incorporated all of the various ideas 
brought before the Group regarding this issue, and I would encourage the Commissioners to 
view this part of the proposal as only one of many possible approaches that could be 
considered. 

Third, the proposal may not adequately accountfor the situation in which the offender has 
already paid for cleanup costs and perhaps has also paid a civil penalty based on the calculated 
economic gain realized from the offense. The proposal may yet require the payment of an 
additional amount, which is also based on economic gain or loss, as a criminal fine. This might 
lead to the assessment by the government of a total penalty which could be out of proportion 
to the offensive conduct exhibited in a given case. The Commission should give further 
consideration to this issue and its possible consequences as it reviews the Group's proposal. 

Fourth, I share the concern expressed by many regarding the utilization of "economic gain 
plus costs directly attributable to the offense" to prescribe the minimum fine in most 
circumstances. I fear that this standard for fine calculation, coupled with the deletion of the 
mitigator for "lack of scienter'', will cause the courts to have to mete out enormous sentences in 
cases where no truly culpable offender exists. . Such an event could serve to lessen public 
respect for the judicial decision-making process, a result which is completely opposite to the 
result sought by the Group and, I am sure, to the result sought by both the Commission and 
Congress. 

Perhaps the major weakness in the Advisory Working Group's proposal involves the 
manner by which the Group established minimum fines for each category of environmental 
offense. The Group did not empirically test the results that would be obtained by the application 
of its proposed schedule of fines as suggested by, among others, a committee of the American 
Bar Association. I would recommend that the Commission ask its staff to provide it with an 
analysis of the Advisory Group's proposal as it would apply to actual cases of environmental 
offenses reported by the federal courts, and also to hypothetical cases which could arise from 
the application of the proposed guidelines. I believe that the Commission would greatly benefit 
by testing the proposal in a real-world context, an exercise which the Advisory Working Group 
touched upon but did not pursue to completion . 
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In fact, it may be that a close analysis of the reported cases would indicate that there have 
been insignificant differences among sentences for similar classes of environmental offenses by 
organizations. Since this was neither examined nor reported by the Advisory Working Group, 
perhaps the Commission itself should consider whether the available data would demonstrate 
a need for sentencing guidelines in this area of law. 

These are what I consider to be the most significant points of concern regarding the 
proposal submitted by the Advisory Group. Knowing that the Commission's invitation to 
comment will draw numerous comments addressing the specific provisions of the guidelines, I 
have tried to limit my comments to those matters which I believe may have the greatest potential 
effect upon the sentencing process. 

I very much appreciate the Commission's invitation to participate in the meeting of 
February 24. Unfortunately, I will be unable to attend. I hope that the thoughts I have expressed 
in the form of this letter will be useful to the Commission, and I again want to thank the 
Commission and each of its members for the opportunity to be of service. 

,~ ........ truly yo~~ 

hitworth 

JBW:MCW:klk/jr550 

pc: Advisory Working Group 
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December 8, 1993 

·The Honorable William H. Wilkins, Jr., Chairman, 
Julie E. Carnes, Michaels. Gelacak, A. David Mazzone, 
and Ilene H. Nagel, Commissioners 

United States Sentencing Commission 
Federal Judiciary Building, suite 2-500 
one Columbus Circle, N.E. 
Washington, o.c. 20002-8002 

Re: Proposed Guidelines for Organizations Convicted 
of Environmental Crimes 

Dear Chairman and Commissioners: 

on November 16, 1993, Frederi_ck Anderson transmitted to you 
an advisory work group's proposed environmental sentencing 
guidelines for organizations. Meredith Hemphill, Jr. and I were 
members of that work group. 

As I noted in my letter to you of November 18, 1993, I 
intended to file a dissent to the work group proposal. Enclosed 
is the dissent by Meredith Hemphill, Jr. and Lloyd Guerci. 

In the dissent, we urge the Commission to reject the work 
group proposal. First, we explain that there is no foundation 
for the proposal. The proposal was not accompanied by any 
explanation or supporting document, and the work group did not 
otherwise support most of its assumptions and conclusions. 
Second, the proposal is dramatically different from Chapter 8 of 
the Sentencing Guidelines. We identify major unjustified 
differences between Chapter 8 and the work group proposal. 
Third, we explain that the fines generated by the proposal are 
greater than those under Chapter 8 and excessive. If you have 
any questions regarding our dissent, we would be pleased to 
answer them. 

We appreciated the opportunity to participate on the work 
group. In particular, we would like to thank Commissioners Nagel 
and Gelacak and Commission staff for the time they generously 
devoted to the process • 

Enclosure 
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I. 

Report of Advisory Work Group 
on 

Sentencing Guidelines for Organizations 
Convicted of Environmental Crimes 

Dissenting Views 
by 

Lloyds. Guerci 
and 

Meredith Hemphill, Jr.lf 

December 8, 1993 

Introduction 

on November 16, 1993, an advisory work group submitted final 

proposed guidelines for the sentencing of organizations convicted 

of environmental crimes to the United states Sentencing 

Commission. We did not support that proposal, which varies 

dramatically from u.s.s.G. Chapters. This summarizes the 

general basis for our dissent • 

Before turning to the discussion of the deficiencies of the 

proposal, we note that the final proposed guidelines are in most 

respects similar to the work group's draft proposal of March 5, 

1993. Interested parties addressed the March 1993 draft in 

written comments and at a public hearing. It was roundly 

criticized. As Roger Pauley of the Justice Department stated: 

"Quite simply, the approach taken in this draft is fatally 

flawed."1/ Several former Assistant and Deputy Assistant 

Attorneys General from the Department of Justice's Environment 

l/ The views expressed by the dissenters are their personal 
views. The views of Meredith Hemphill, Jr. do not necessarily 
reflect the views of Bethlehem steel Corporation or its 
management • 

y comments of April 16, 1993. 



• Division and former EPA General Counsel recommended wholesale 

changes to the draft proposal. Similarly, a former Chief of the 

Justice Department's Environmental Crimes Section analyzed the 

draft against his experience, concluded that it was based upon 

the wrong considerations and summarized the fines generated as 

starting high and going higher. In addition, a former Deputy 

Solicitor General who was responsible for criminal matters 

explained that the draft was fundamentally flawed both from an 

economic/deterrence approach and would cause massive over-

deterrence, and from a fairness perspective as it would result in 

similar treatment of differently situated defendants and 

different treatment of similarly situated defendants. At the 

public meeting, most commenters suggested a return to Chapter a. 
• Unfortunately, most of the deficiencies in the March 5, 1993 

• 

draft proposal were not corrected. 

II. Background 

There are about a dozen major federal environmental statutes 

and most states have enacted their own counterparts to the 

federal legislation. Pursuant to these laws, hundreds of 

thousands of environmental regulations have been adopted. These 

laws and regulations provide a full slate of remedies, including 

environmental restoration and penalties, which are designed to 

ensure that violators compensate for any harm done and pay 

appropriate penalties above and beyond restoration as punishment. 

As explained by a consultant invited to appear before the 

work group, perfect compliance with the complex environmental 
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• requirements is impossible, notwithstanding considerable efforts 

properly made by many organizations to achieve compliance. The 

nature, degree, and duration of the violations varies widely, as 

does the potential, if any, for harm. Fortunately, most 

violations are not particularly serious. 

Under most of the major environmental statutes, EPA is 

authorized to seek administrative penalties and civil penalties 

for a broad range of violations. In addition, criminal fines may 

be imposed for many of the same violations. Administrative and 

civil penalties may be imposed without any showing of intent, 

1.:..§, they are strict liability offenses. Most criminal offenses 

require a showing of general intent; some may be established on a 

showing of simple negligence; one (33 u.s.c. § 407) is a strict 

• liability offense. According to the Government, none of the 

criminal offenses requires a showing of specific intent. Some 

environmental offenses are felonies and some are misdemeanors. 

Administrative and civil penalties generally range to $25,000 per 

day/per violation for a first offense. Compared to 

administrative or civil penalties, criminal fines may be much 

higher. See 18 u.s.c. § 3571(c). 'J./ 

• 

'J./ The Government has the prosecutorial discretion to proceed 
against organizations administratively, civilly or criminally. 
The Government appears to consider a number of factors in 
determining whether to proceed with a bring a criminal action. 
As explained to the work group, the factors that are frequently 
considere~ are: (1) jury appeal [a. not purely a technical 
violation; b •. environmental factors - harm to the environment -
real or potential; c. human health factors - harm to the public -
real or potential; d. egregiousness of the violation (e.g., 
amount above allowable emission standards); e. nature of the 
pollutant discharged; _f. willfulness], (2) culpability of the 
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• In addition to penalties and fines, the corporate violator 

is subject to other expensive sanctions. If a chemical is 

spilled and the spill is not contained, it is likely that the 

company will have to expend a substantial sum for remediation. 

Corporations that are convicted are subject to suspension and 

debarment of contracts with the Government. Also, when a 

criminal action is brought, if possible, the Government indicts 

the responsible corporate employees, and upon conviction seeks 

fines and imprisonment. 

We now turn to the proposal and issues raised by the 

proposal . In urging the Commission to reject the work group 

draft, we first address the lack of a foundation for the 

proposal. Second, we identify major unjustified differences 

• between Chapter 8 and the work group proposal. Third, we submit 

tha_t the fines generated by the proposal are excessive. 

• 

THE COMMISSION SHOULD REJECT THE WORK GROUP DRAFT 

I. There Is No Foundation or Justification For The Work Group 
Draft 

A. The Adoption of a Separate Sentencing Structure for 
Environmental Crimes Is Ill Advised Because There. are 
No Compelling Grounds for It 

The threshold question is whether separate and different 

guidelines should be adopted for environmental crimes. We 

violator (a. past violations; b. ongoing violations; c. actual 
knowledge: d. institutional indifference; e. evidence of 
falsification], (3) motive, e.g., economic savings, and/or (4) 
quality of the evidence • 
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• believe that the Commission should adopt separate and different 

guidelines for particular areas of the law only where supported 

by compelling grounds. such grounds have not been established 

for environmental crimes. In fact, there is no explanation for 

the work group proposal. 

As the Commission is well aware, sentencing is a complex, 

time-consuming matter. Sentencing courts should not be required 

to apply vastly different rules for different areas of the law 

unless there are .compelling reasons. The work group has done 

just what it should not have done: it has suggested a separate 

and significantly different chapter in the Guidelines for 

environmental offenses, without a demonstrated need. 

The work group members who supported the proposal did not 

• justify their positions based upon the real needs in 

environmental practice. At the outset, some members thought that 

criminal actions for environmental crimes should involve 

environmental harm. However, governmental representatives on the 

work group observed that demonstrable harm was present in 

substantially less than ten percent of the criminal cases. It 

follows that most criminal cases involve violations of legal and 

technical requirements, without any demonstrable harm. In 

general, the Commission has considered regulatory offenses as 

manageable within the existing structure and warranting a modest 

offense level. See u.s.s.G. Chapter 1, Part A4(f). 

• 
When asked for justifications for different guidelines for 

environmental crimes, work group members often merely stated that 
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