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The criminal law serves several well-established policy purposes,
which CMA fully supports. Criminal enforcement can punish egregious
environmental violators, deter illegal behavior by others, protect
against additional violations by a culéable defendant, and promote
adherence to the regilatory structure. The working draft
recommendations, however, appear to focus on a single policy purpose --
punishment -- without regard to the uniformity and proportionality
goals set by Congress in adopting the Sentencing Reform Act of 1984.
CMA believes that the Working Group should consider fundamental
modifications in its proposed approach before. forwarding its report to
the Commission.

II. GENERAL COMMENTS

A. Guidelines for Sentencing Organizations Convicted of
Environmental Crimes Are Not Necessary.

The Working Group has apparently assumed that mandatory guidelines
for environmental crimes are necessary to ensure uniformity and
fairness in sentencing. This assumption is simply not supported by the
available evidence.

Only one refereqce to organizational sentencing is made in the
otherwise comprehensive legislative history of the Sentencing Reform
Act. See S.Rep. No. 98-225, 166 (1983); reprinted in 1984 U.S.

Code Cong. & Ad. News 3183, 3349. The essential point of that
legislative history is that the Congress recognized that statutory
discretion is afforded judges in sentencing organizations. Judges are
authorized to apply a range of penalties, including those deemed
necessary under the circumstances. 18 U.S.C. at §3551(c).

Significantly, §3551 is merely a list of authorized sanctions; the



provision does not require guidelines for its implementation. The
legislative history makes clear that the Working Group is considering a
sentencing -system that Congress never contemplated in establishing the

program.

In comments fil®dd on the U.S. Sentencing Commission's 1991
proposed guidelines for sentencing convicted organizations, CMA
suggested that mandatory sentencing guidelines were not yet required.
Our recommendation was based on the lack of any meaningful experience
in sentencing organizations convicted of environmental crimes. There
was no evidence to suggest that environmental sentences were in any way
diéproportionate or not uniform. The Sentencing Commission's internal

study, Cohen, Report to the U.S. Sentencing Commission on Sentencing

of Organizations in Federal Courts, Preliminary Draft (1988),

1"

concluded that it is difficult to make statistically valid
generalizations" about organizational crimes. Id. at 9. In the
interim since the existing organizétional guidelines were adopted, the
record has not changed for environmental violationms.

Indeed, the sentences in the relatively few environmental
organizational cases seem to match up well with apparent intent and
foreseeable severity of any harm. CMA recommends that the Group
re~evaluate the decision to submit guidelines for the Commission's
consideration. Policy statements, rather than mandatory guidelines,
are a better way to promote uniformity and proportionality in |
envirorimental sentencing. -

The lack of an effective, publicly-available record of the Working

Group's supporting rationale makes it impossible for the interested

public to make constructive comments on the proposal. No written
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rationale accompanies the WOrking Group recommendations other than the
sparse application comments following each section. It is not clear
what data, -if any, the Group considered in formulating its
recommendations. The Group's view of environmental crimes and
sentencing must, in Short, be inferred entirely from the working draft
provisions.

CMA strongly suggests that the Working Group's final
recommendations to the U.S. Sentencing Commission squarely address the
uncertain need for additional environmental fine guidelines.
Environmental sentencing should be viewed as an iterative process that
builds on the experience gained by sentencing courts; we encourage ﬁhe
Group to recognize this fact in its final report.

B. Environmental Crimes are not So Fundamentally Different that a
New Approach to Sentencing is Warranted.

Another important, albeit erroneous, assumption appears in the
Working Group recommendations: Environmental crimgs are so different
from other crimes that they warrant a significant departure from
current sentencing practice. CMA believes that in most respects there
is no reason for differentiating environmental crimes from other
organizational violations. Certainly no reasons have been articula;ed,
much less supported, by the Working Group.

Environmental crimes can, of course, be distinguished from "other"
organizational crimes in several key respects. An extensive regulatory
corrective and civil penalty system underlies the environmental area.
Unlike other crimes where a defendant's pecuniary gain is roughly equal
to the victim's loss, it is much ﬁore difficult to calculate gain and

loss in the environmental area. Most environmental crimes are
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"general" intent crimes, and do not require a specific state of mind in
order to obtain a conviction.

These €ew distinguishing characteristics do not require
significant ugw;rd departures from existing sentencing practice. To
the contrary, it was™a concern that.the existing guidelines would
impose excessively punitive fines (requiring, perhaps, downward

departures) that caused the Commission to defer environmental

sentencing for future consideration. See Zornow, Guidelines Don't

Fit Environmental Cases, Nat'l L.J., Mar. 2, 1992 at 19.

The Working Group should recognize that many elements in the
existing guidelines for organizational sentencing are equally
applicable to environmental sentences. The aggravating and mitigating N
factors in the existing organizational guidelines should also apply to
environmental sentencing. The process for imputing liability in an
organizational context also applies to environmental violations. The
conditions for probation -- discretionary under the existing guidelines
-- are no different for environmental than for other crimes. CMA
believes that the case for treating environmental crimes in a
significantly different manner has not been made.

The draft recommendations also differentiate environmental crimes
from other organizational violations in their disparate approach to
punishment. For example, the recommendations would include costs

attributable to the offense in addition to economic gain, a clear

departure from current sentencing requirements under both the existing
guidelines and the Alternative Fines Act. 18 U.S.C. §3571 et seq.
Downward adjustments for mitigating factors would be limited to 50% of

" the base fine, ten times more stringent than is allowed for other



organizational sentences. Mitigating credit for an internal compliance
program would be denied unless the program met all of the criteria
established by the Group, another significant departure from existing
practice, which affords a court discretion in weighing the
effectiveness of th® organization's program. CMA is not aware of any
data suggesting that environmental crimes must be treated in this
excessively punitive manner -- particularly when criminal sanctions for
such violations are backed up by a comprehensive system of civil and
administrative penalties.. In brief, the draft recommendations will
treat organizations convicted of environmental crimes unfairly.

C. The Proposed Recommendations are Complex and Impractical.

The Working Group recommendations also reflect a disturbing
assumption that considerable resources are available for sentencing
organizations convicted of environmental crimes. The assumption is
reflected in a sentencing approach that will require courts to conduct
extensive sentencing hearings -- hearings which may in fact be more
complicated than the trial of the underlying offense. If anything,
recent experience indicates that considerable additional resources will
not be available to the courts for the complex, impractical approach

recommended in the working draft. See, e.g., Budget Crunch Said to

Imperil Civil Jury Trials, Leg. Times, Apr. 5, 1993 at 1.

One resource implication imposed by the working draft results from
uncertainties in the use of key terms. How does "economic gain' in the

draft differ from "pecuniary gain" used in the existing guidelines and



statute? What constitutes a "hazardous substance" or "other
environmental pollutant?"l

Another resource implication arises from the valuation of economic
or pecuniary gain. Congress and the U.S. Sentencing Commission have
recognized that determining pecuniary gain or loss can unduly
complicate and prolong the proceedings, and provided alternatives for
sentencing organizations in these circumstances. 18 U.S.C. § 3571(d);
U.S5.5.G. § 8¢2.4. The Working Group's recommendations do not recognize
the potential complexity in calculating the social and environmental
costs of the violations. These questions will only be resolved, in
particular cases, following extensive and contentious supplemental
proceedings.

The draft recommendations do not reflect several practical
realities. The working draft looks to traditional "line management' in
assessing the extent to which knowledge of a violation will be imputed
to an organization, and in determining the effectiveness of internal
compliance programs. See, e.g., Step II(a) ("substantial
authority" personnel). However, traditional management structures are
being abandoned by corporations seeking to meet the challenge of the

global marketplace. .§gg, e.g., T. Peters, Liberation Management

(1992)(describing in many case studies the corporate trend toward

small, integrated business units lacking traditional management

1Problems with the latter question are exacerbated in Application
Note 9, relating to the illegal export of hazardous "substances" when
it cannot be determined that they were properly disposed of. The term
hazardous "substances" is a term of art that applies to goods, not
necessarily wastes (see 42 U.S.C. §9601(14)), so it is not clear what
the Working Group's concern is.
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structures). The distinction among personnel with or without
"substantial authority” is increasingly blurred; the Working Group
should consider affording sentencing courts the flexibility to account
for organizational structures.

The draft guidelines hold organizations to standards of behavior
that are unattainable as a practical matter. To the extent prior
conduct is relevant (and it may well be), the guidelines should focus
on knowing, willful violations of law.

Thermechanistic approach adopted in the working draft increases
the complexity, rather than objective uniformity, of the organizational
sentencing guidelines. This approach is fundamentally at odds with
Congressional intent as expressed in the Sentencing Reform Act. The
Working Group's recommendations should promote uniformity and
proportionality in sentencing for environmental violations. In order
to achieve those goals, the recommendations must also be capable of
practical application. As drafted, the recommendations are not
oriented toward the practical realities of sentencing.

III. SPECIFIC COMMENTS

The excessively punitive effect of the Working Group assumptions
is compounded in each of the sections that make up the working draft.
In the following sections CMA comments on each of the recommended
sentencing steps.

A. Base Fines Should be Determined Primarily by Reference to the
Defendant's Culpability.

The working draft would establish the base fine at the‘greater of
1) economic gain plus costs attributable to the offense or 2) a

percentage of the maximum statutory fine that may be imposed. The
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apparent assumption is that enQironmental sentencing should focus on
the harm resulting from the offense, rather than the degree of culpable
mental state of the defendant. CMA believes that this approach to
establishing the base fine will lead to grossly disproportionate and
excessive sentences.”

The existing guidelines determine the base fine as the larger of
"pecuniary" gain or costs attributable to the offense. As noted
earlier, CMA is not convinced that environmental violations are so
different that gain and costs must be added together to determine a
fair sentence. See, e.g., 18 U.S.C. §3572; U.S.S.G. § 8c2.4.

There are fundamental difficulties in quantifying the various
factors in the economic gain and cost components in the proposal. For_“
example, there is no provision detailing how the apparent risks of
harm could be calculated, and how those risks are then quantified for
the purposes of the base fine. CMA suggests that the difficulties
inherent in the concepts of economic gain and attr;butable costs alone
mandate a focus on culpability as a factor in base fine calculations.

The difficulties inherent in the process of assessing damages to
natuial resources have arisen in a number of contexts. See, e.g.,
Notice of Proposed Rulemaking for Naturél Resources Damage Assessments
under the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA), 56 Fed. Reg. 19,752 (April 29, 1991). The
fundamental flaw in such proposed assessment methodologies is that they
fail to take account of the defendant's culpable knowledge. As a
result, the technical assumptions made in quantifying the harm may cause
the ultimate penalty to be complétely out of proportion to the actual

or foreseeable harm.



It is difficult to understand how including costs in the
determination of the base fine serves as a deterrent, because they are
to be calculated without any reference to the defendant's culpable
state of mind. Many of these violations, after all, are esséntially
accidents -- committed without the specific intent attributable to
other crimes. CMA believes that a fairer approach would be to use
culpable knowledgevas the primary component in the calculation of the
base fine. In doing so, the Working Group will ensure that fines for
environmental sentences more closely track the seriousness of the
offense and a defendant's state of mind.

The Working Group's draft suggests that some form of economic
model has been considered. CMA is part of a multi-association
coalition which has submitted separate comments detailing problems with
the so-called Economic Benefit of NonCompliance (BEN) model. CMA
encourages the Working Group to take those comments into account in its
further consideration of the base fine calculation;. See also,

Fuhrman, Getting It Right: EPA's 'Ben' Model Still Needs Work, 23

Env't Rep. (BNA) 3100 (April 2, 1993).

The Working Group has specifically reduested comment on whether
human health effects should be included in the calculation of the base
fine. CMA opposes including specific measures of human health effects
in the calculation of the base fine. To the extent that there are
serious health impacts of an environmental violation, they should be
accounted for in an aggravating factor.

CMA agrees with the Working Group that sentencing courts should
have the ability to reduce the base fine in cases where "unnecessary.or

repetitious counts' appear. The potential for significantly



disproportionate sentences is most apparent in "per-day" sanctions for
environmental violations, particularly .under the recommended
alternative in Step I(a)(2). Chapter 3 of the existing sentencing
guidelines contains well-established principles for grouping offenses;
CHA suggests that there is no sound policy reason to discard these
principles for environmental crimes.

In the proposed alternative to the economic gain calculation, the
maximum statutory fine is used to establish the fine range. The
statutory maximum apparent1§ includes the maximum penalty for every day
of a multi-day violation. The proposal also incorporates the
Alternative Fines Act, which could also be read to mandate excessively
high maximum fines for these violations, at levels clearly out of
proportion to the foreseeable harm and culpable behavior of the
defendant. Depending on the circumstances, the results could easily
violate the Commission's goal of proportionality in sentencing. The
excessively punitive nature of this approach is exacerbated by the
recommendation that downward adjustments resulting from grouping
offenses be used "sparingly."

In short, the Working Group's base fine recommendation should be

reworked.

B. Aggravating Factors Should be Consistent with
Existing Practice.

CMA's primary concern with the aggravating factors identified by
the Working Group relates back to the difficulties inherent in
establishing a base fine. In CMA's view, the recommended base fine

determination is so inherently flawed that it is not possible to



== 12 ==

suggest meaningful percentage reductions for the aggravating factors
identified by the Working Group.

CMA is concerned that the recommended aggravators place too much
emphasis on harm, rather than organizational culpability. To the
extent that harm is considered an aggravating factor, the focus should
be on foreseeable harm as an element in assessing a defendant's
culpable state of mind.

CMA also suggests that it is not appropriate to attribute the
prior civil adjudications and criminal convictions of subsidiaries to a
convicted organization, even in those instances where there is not
"separate management.” The prior civil penalty history of a company
may in fact be relevant as an indication of an organization's
culpability, but care must be taken in defining what is "similar
misconduct” for the purposes of this factor. For example, prior
adjudications for minor, civil reporting violations could be used as an
inappropriate means of exacerbating a criminal sentence for failure to
report. Moreover, in most environmental cases there will be no finding
of culpable knowledge on the part of the defendant, yet that violation
history will be accepted as an aggravating factor.

The aggravating'factor for any civil or criminal violation of
federal or state environmental law in the pre?ious five years leads to
other excessively punitive results. Step V of the working group
recommendation similarly requires that a court impose an order of
probation when it finds the organization has had similar criminal,
civil or administrative compliance problems in the previous five year

period.



Under our current statutory regime, virtually any violation has
the potential to be considered a criminal act. Two simple wastewater
permit excursions within five years can then lead to aggravating the
base fine or mandatory probation; the possibility mounts geometrically
with the number of facilities operated by an organization. Aggravation
on the basis of prior compliance must be drawn very narrowly to avoid
unfairness in sentencing.

CMA also recommends that the Working Group consider the potential
effect of its recommended aggravating factors on administrative
enforcement. Currently, administrative efforts constitute 90 percent
of the federal government's environmental enforcement activities, with
a very high percentage of those cases settled by administrative consent
orders. With the potential that every administrative order will be
considered as part of a defendant's "relevant" compliance history,
there will be a greater incentive to litigate each and every
administrative violation to the fullest extent possible, simply to
avoid a determination of administrative liability used as a later
predicate for aggravating a criminal fine.

The Working Group has requested comment on increases in the base
fine for offenses which occur without a required permit. The draft
defiges the absence of a éermit as any activity conducted without
governmental authorization, and treats violations governed by permit
more harshly than those governed by regulation or statute. CMA
suggests deleting this aggravating factor. The violations charged in
any particﬁlar case should already reflect the absence of aﬁy permit.

The aggravator thus 'double-counts" a defendant's behavior.





