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and on a refresher basis, as to the applicable
environmental requirements, policies, standards
(including ethical standards) and procedures
necessary to carry out their responsibilities in

compliance with those requirements, policies and
standards; and

(3) evaluate employees and agents sufficiently to
avoid delegating significant discretionary
authority or unsupervised responsibility to persons
with a propensity to engage in illegal activities.

Incentivesg for Compliance.

The organization has implemented a system of
incentives, appropriate to its size and the nature
of its business, to provide rewards (including, as
appropriate, financial awards) and recognition to
employees and agents for their contributions to
environmental excellence. In designing and
implementing sales or production programs, the

organization has insured that these programs are

not inconsistent with the environmental compliance
programs.

Risciplinary Procedures.

In response to infractions, the organization has
consistently and visibly enforced the
organization’s environmental policies, standards
and procedures through appropriate disciplinary
mechanisms, including, as appropriate, termination,
demotion, suspension, reassignment, retraining,
probation, and reporting individuals’ conduct to
law enforcement aut »rities.

Continuing Bvaluation and Improvement.

The organization has implemented a process for
measuring the status and trends of its effort to
achieve environmental excellence, and for making
improvements or adjustments, as appropriate, in
response to those measures and to any incidents of
aon-compliance. If appropriate to the size and
nature of the organization, this should include a
periodic, external evaluation of the organization'’'s

overall programmatic compliance effort, as
reflected in these factors.
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Qommentary

- Application Noteg

This section creates a rebuttable presumption that the program
was not effective or did not exist. The defendant may rebut
this presumption by presenting evidence that the organization
had developed an effective environmental compliance program,
which, if implemented, could have reasonably be expected to
detect environmental violations if fully implemented. If the
defendant presents such evidence, the prosecution may present
evidence showing that while the defendant may have had an
environmental compliance program, it was not effective as
designed or implemented. .

In order to grant any mitigation under subsection (g), the
court must conclude that all of the factors described in

§ 9C3.4(g), Factors to Consider in Determining Environmental
Compliance, were substantially satisfied.

The second proviso in subsection (g) contemplates that the
organization will be allowed a reasonable period of time -to
conduct an internal investigation. In addition, no reporting
is required by this proviso if the organization reasonably
concluded, based on the information then available, that no

offense had been committed.

"Appropriate governmental authorities," is defined in the
Commentary to § 9C2.4(f).

Subsections (1) and (2) allows the court a range to use in
determining the number of points to add or subtract, depending
on the effectiveness of, or the lack of an environmental
compliance program. In determining the number to apply, the
court .should consider the size of the organization, the
likelihood that certain offenses may occur because of the
nature of its business, and the prior history of the
organization.

Ordinarily, organizations with larger numbers of operating
facilities or pollution control activities and obligations
should have more extensive and sophisticated environmental
management systems, programs and resources of the nature
described in thir commentary than would be expected of
similar, but smaller organizations. Similarly, organizations
whose business activities may pose significant risks of harm
to human health or the environment from non-compliance with
environmental requirements (e.g., manufacture, use Or
management of hazardous products, materials or wastes) should
have more extensive and sophisticated systems, programs and
resources than would be expected of comparably sized
organizations in less risky types of business.
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Small organizations should demonstrate the same degree of
commitment to environmental compliance as larger ones,
although generally with less formality and less dedicated
resources (if any) than would be eoxpected of 1larger
organizations. While each of the functions and objectives
described above should be substantially satisfied by all
organizations, the small organization typically will rely on
management personnel, operations personnel or others to assume
compliance support responsibilities in addition to their
routine duties, and will have less sophisticated systems for
establishing compliance procedures, auditing and tracking
compliance issues, training employees and carrying out the
other programmatic components of their compliance effort.
For example, in a very small business, the manager or
proprietor, as opposed to independent compliance personnel, -
might perform routine audits with a simple checklist, train
employees through informal staff meetings, and perform
compliance monitoring through daily “"walk-arounds®* or
‘continuous observation while managing the business. 1In
appropriate circumstances, this reliance on existing resources
and simple systems can demonstrate the same degree of
commitment that, for a much larger organization, -would
require, for example, a full-time audit department, a training
staff, an active compliance monitoring staff, and computer
systems for tracking the resolution of compliance issues.

An organization’s prior history may indicate types of offenses
that it should have taken actions to prevent. Recurrence of
misconduct similar to that which an organization has
previously committed casts doubt on whether it took all
reasonable steps to prevent such misconduct.

The essential requirement is that each defendant must
demonstrate, through appropriate documentation, that the
resources and management processes it utilized were
reasonably determined to be suffic.ent to perform the basic
functions described above.

An effective compliance program is one that has been
reasonably designed, implemented, and enforced so that it
generally will be effective in preventing and detecting
criminal conduct. -

In order to evaluate the. demonstration of a defendant’s
environmental compliance commitment, the documentation of its
program or other organized effort, and the proaecution'.s
challenges thereto, the court may engage such experts as it
finds necessary, and the cost of such experts shall be paid by
the defendant. In its selection of such experts, the court
shall consider the recommendations of the prosecution and the
defense.
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Any experts engaged by the court shall be given access to all
information provided by the defendant in support of its
demonstration . or its documentation, and to such other
information as the court deems necessary for the expert to
make an effective evaluation, taking into account any claims
of privilege by the defendant.

9. "Environmental requirements" include all legally enforceable
environmental compliance obligations imposed by federal, state
or local statute, regulation, permit, judicial or
administrative decree, order and agreement, or other similar
means.

(h) Repetitive Conduct

If the offense was ongoing, continuous or repetitive and
did not involve an actual release, discharge or emission
as described in § 2Q1.2(b) (1) or § 2Q1.3(b) (1), add 2
points.

(i) Bodily Injury

If the offense resulted in a substantial likelihood of
"bodily injury®, as defined in § 1Bl1.1, application Note
1, add 1 point. This factor does not apply when the base
fine is calculated using the pecuniary gain or pecuniary
loss method and in doing so included bodily injury as an
element of either.

§ 9C2.5

(a) Using the culpability score from § 9C2.4 (Culpability
Score) and applying any applicable special instructions
for fines in Chapter Two, determine the applicable
minimum and . <imum fine mul+<ipliers from the table in
§ 8C2.s6.

(b) Apply § 8C2.7 (Guideline Fine Range - Organizations).

(c) Apply § 8C2.8 (Determining the Fine Within The Range
"= Policy Statement).

(d) Apply § 8C2.9 (Disgorgemen*).

(e) Apply § 8C2.10 ' (Determining the Fine for Other
Counts) .

(£) ﬁpply § 8C3.1-.2.
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Commentary
Application Note

§ 8C2.8(b) permits the court to consider the relative
importance of any factors used to determine the range,
including pecuniary gain and loss. In that regard, the court
should sentence a defendant at the high end of the range when
the defendant’s conduct was repetitive in nature and/or caused
or threatened to cause significant harm to the environment or
public health.

3.  GENERAL LIMITATIONS
§ 9C3.1 Limitation on Cumylative Effect of Mitigating Pactors

In no event may a fine determined under these guidelines
be reduced as the result of mitigating factors to a level
below the greater of 1) fifty percent (50%) of the Base
Fige or 2) the pecuniary gaip plus 40 percent of the
gain. '

Commentary

1. To assure an adequate deterrent, the above provision

specifies a floor below which the fine cannot be further reduced
as the result of mitigating factors. The floor will be set at the
-greater of 50 percent of the Base Fine or the amount of pecuniary
gain plus 40 percent. This floor applies regardless of which
alternative under § 9C2.3 is used to determine the Base Fine. This
limitation will ensure that a defendant surrenders all pecuniary
gain plus an additional 40 percent of that gain as punishment since
recoupment of only economic benefit would not provide deterrence.

: Assume that in a given case the Base Fine was
$1,000,000 and that the defendant organization realized a
pecuniary gain of $600,000. On these facts, even if
mitigating factors would reduce the fine to $400,000, the fine
could not be reduced below $840,000 (the sum of the pecuniary
gain, $600,000, plus $240,000 (40%). If there was no
pecuniary gain, the fine could not be reduced below $500,000
(i.e., 50% of the Base Fine of $1,000,000). .

§ 9C3.2 Ipability to Pay

Apply § 8C3.3, "Reduction of Fine Based on Inability to
Pay."



Application Noteg;

Ls This provision is intended to reduce a fine only when
necessary to avoid jeopardizing the continued existence of a
non-criminal purpose organization. It is not intended to
permit a parent company to shield itself from penalties
imposed on its subsidiaries, divisions, wholly-owned companies
and any other entity subject to corporate control for whom the
parent is criminally responsible.

8 A reduction in the amount of the fine is not authorized under
this guideline in order to permit a defendant to remain in
business while continuing to violate environmental laws and
regulations. In circumstances where a defendant will go out
of business if forced to pay a fine and expend substantial
monies to achieve compliance with the law, an installment
-schedule for paying the fine and a remedial order, pursuant to
§ 9Bl1.1, maybe appropriate.

The Introductory Commentary to § 8C4, Departures From the
Guideline Fine Range, is equally relevant to the sentencing of an
organization for environmental offenses and is incorporated in
Chapter 9 by reference. The grounds for departure set forth in
§ 8C4.1, .3, .5 -.7, and .10-.11 (policy statements) are
incorporated by reference. The court may take these factors into
- consideration in departing from the guideline fine range to the
extent permitted in Chapter J.

§ 9D1.1 .
(Policy Statement)

(a) Upon the motion of the government stating that the
defendant is, will or has performed a pollution
prevention project that will substantially reduce or
eliminate the generation of hazardous subntances,
pollutants or contaminants in excess of legally required
reductions or eliminations, the court may depart from the
guidelines.

(b) In evaluating a defendant’s pollution prevention
project, the court should solicit and consider the views
of the U. S. Environmental Protection Agency.

Ly
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(¢) In departi.ng from the guideline fine range, the court
shall maintain the fine generally at a level which

captures the organization’s economic benefit of
noncompliance plus a percentage of the gain.

commentary

The Commission believes that an emphasis on preventing
pollution at the source can help reduce or eliminate root
causes of some violations and thereby increase the prospects
for continuous future compliance. While a sentencing court is
constrained from requiring (i.e., imposing unilaterally)
pollution prevention activities in the absence of statutory,
regulatory, or permit language, it would be a strong
inducement for such projects, if, on the motion of the
government, a departure from the guideline fine amount is
allowed on the basis of the performance of a substantial
pollution prevention project by an organizational defendant.
This would be appropriate because such an undertaking would
have to significantly involve more than just rectifying the
offense harm to warrant any adjustment in the fine. .
To ensure that there is substantial merit to such projects and
that there is compliance with federal policy governing them,
such as whether the primary effect would be to reward the
. defendant for undertaking measures that are obviously in the
defendant’s self-interest, this departure is contingent on a
motion by the government.

Such projects are incidental to the correction of the
violation itself and to addressing the harm attributable to
the violation. They would include the use of procedures,
practices, or processes that reduce or eliminate the
generation of  hazardous substances, pollutants and
contaminants at the source. Pollution prevention encompasses
both the concepts of volume reduction and toxicity reduction.
Within the manufacturing sector, pollution prevention includes
activities such as input substitution or modification, product
reformulation, process modification, improved housekeeping,
and on-site closed-loop recycling. They have the effect of
reducing the amount of pollution that would otherwise be
discharged into the environment substantially beyond what
would be achieved through compliance with any discharge
limitations. Factors to be used in evaluating pollution
prevention projects include the amount of reduction or
elimination measured in terms of the defendant’s overall
generation of those substances, the substances’ toxicity or
harm to the environment or public health, the amount of the
defendant’s expenditures involved in the reduction or
elimination and the degree to which the reduction .or
elimination would have been legally required in the future. .
A public acknowledgement that the project was in conjunction
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with a criminal enfgrcement action would have to be included
as part of a pollution prevention project.

§ 9D1.2 B vironm Heal

‘If .the offense resulted in extreme harm to the
environment or to public health, an upward departure may
be warranted.

commentary

Harm to the environment or to public health is generally not

‘an element of most environmental prosecutions, with the

exception of "knowing endangerment® or "negligent
endangerment" cases. Chapter 2, Part Q, provides for an.
upward adjustment in the offense level when the offense
results in substantial expenditure for cleanup, evacuation of
a community, or death or serious bodily injury. Section

9C2.4(j) provides an adjustment based on bodily injury.

Section 9D1.2 is limited to those cases involving extreme harm
to the environment or to public health, which the court finds
on the record, involve circumstances not adequately taken into
account by Chapter Two, Part Q or the calculation of the Base
Fine under § 9C2.3.

§ 9D1.3 OQther Grounds for Departures

The grounds for departure set forth in §8C4.1,. 3, .5 -
.7, and .10 - .11 (Policy Statements) are incorporated by
reference. The court may take these factors into
consideration in departing from the Guideline fine range,
to the extent permitted in Chapter 8.

EART E - PROBATION

§ 9B1.1 Imposition of Probation

(a) The court shall order a term of probation if the
court finds that the conditions described in
"§ 8D1.1(a)(1),(2),(3),(6),(7),(8) exist.

(b) The court shall order a term of probation if the
court finds that:

(1) the organization within five years prior to
sentencing engaged in similar misconduct, as
determined by a prior criminal, civil, or
administrative adjudication and any part of the
‘'misconduct underlying the instant offense occurred
after the adjudication; or

(2) any officer, manager, or supervisor within the





