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courts to assist in the provision’s interpretation and implementation. Commission policy
statements that reasonably interpret the provision and that are consistent with its apparent
purpose of achieving a greater degree of compatibility between statutory penalties and the
guidelines for drug trafficking offenses presumably would be binding on the courts under the
authorities of Mistretta v. United States, 488 U.S. 361 (1989); Williams v. United States, 112
S. Ct. 1112 (1992); and Stinson v. United States, 113 S. Ct. 1913 (1993).

(2) Emergency Amendment Authority. The provision resurrects temporary,
emergency amendment authority that the Commission was granted under the Sentencing Act
of 1987, thereby empowering the Commission to immediately promulgate and put into effect
implementing guideline and policy statement amendments "[i]f the Commission determines
that it is necessary to do so in order that the amendments . . . take effect on the effective
date of the [statutory] amendment . ..." Sec. 80001(b)(2). This conditional clause (which
we had recommended be deleted but obviously was not) could be argued to limit the timing
and duration of the emergency amendment authority to the ten-day period between
enactment and the taking effect of the safety valve.

Under emergency amendment authority, any promulgated amendments take effect on
the date specified by the Commission without any intervening review by Congress.
However, the Sentencing Act of 1987 also provides that amendments so promulgated have a
limited "lifespan." Unless repromulgated in the next regular amendment cycle, emergency
amendments expire when the next group of amendments promulgated through the usual
process (including 180 days’ review by Congress) take effect. Thus, should the Commission
invoke its newly granted emergency amendment authority, any amendments so issued would
need to be repromulgated in the next amendment cycle or they will expire November 1,
1995.

(3) Safety Valve Floor. In directing the Commission to promulgate implementing
amendments, Congress also established a new floor of at least 24 months as the minimally
required sentence in any revised guideline range applicable to the least culpable group of
qualified defendants who formerly would have been subject to a five-year mandatory
minimum. Section 80001(b)(1)(B). The provision did not establish revised guideposts for
eligible defendants otherwise subject to higher mandatory minimums presumably because
Congress expected that the Commission would maintain a guideline structure under which
guideline ranges would "increase progressively, in proportion to indicia of increased
culpability or seriousness-. . ." H. Rep. No. 103-460, 103d Cong., 2d Sess. 5 (1994).

The current guidelines comply with the newly established floor, providing a minimum
guideline sentence for a defendant otherwise subject to the five-year mandatory minimum of
30 months (range of 30-37 months). Such a range currently would apply to a defendant
convicted under 21 U.S.C. § 841(a) whose offense involved 500 g-1.99 kg of cocaine powder
(five-year mandatory minimum) and who had a minimal role in the offense (four-level
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reduction), fully accepted responsibility (three-level reduction), was in Criminal History
Category I (0 or 1 point), and had no aggravating factors under the guidelines. Had the
same defendant been involved with at least S kg of cocaine powder, the guideline range, but
for the ten-year statutory mandatory minimum, would be 57-71 months.

Taken as a whole, the legislation sends a less than clear message to the Commission -
regarding whether any reduction of guideline ranges for safety valve (and perhaps other drug
defendants) is contemplated. As indicated, the legislation on its face authorizes but does
not require a modest reduction of guideline ranges for safety valve defendants. The
accompanying House Judiciary Committee Report, while not resolving the ambiguity,
contains the following relevant language:

To ensure an actual sentence reduction for those convicted of offenses
covered by the legislation, H.R. 3979 also includes a specific directive to the
Sentencing Commission to amend the Sentencing Guidelines. The Committee
recognizes that among defendants who will be eligible for consideration under
proposed section 3553(f) and who are now subject to a five-year minimum there
may be some modest differences in culpability or seriousness that may warrant
slightly different guideline ranges. The Committee intends that the Commission
implement its directive so that the guideline range applicable to the least culpable
defendants eligible under subsection (f) goes no lower than two years.

For example, under the present guideline structure, defendants involved
with drug quantities that would trigger a mandatory five-year minimum, who
played a "minimal" role in the offense, and who warranted the maximum credit
for acceptance of responsibility would fall within this least culpable subcategory.
Guideline ranges for other offenders would be expected to increase progressively,
in proportion to indicia of increased culpability or seriousness, from the floor of
the two-year guideline range.

During the course of the legislative deliberations, a number of congressional staff
indicated on behalf of their principals (safety valve proponents) that a reduction in guideline
ranges by the Commission was desired or expected as part of any safety valve
implementation. Indeed, some Members apparently formed the impression that the
provision actually requires such a reduction. For example, on August 3, 1994, Congressman
Schiff stated on the House floor in regard to the safety valve that "[t]he sponsors decided the
sentencing guidelines were too stiff and directed they be reduced." This statement appears
erroneous insofar as it describes any congressional mandate in the statute, although it may
or may not reflect majority congressional intent. In any event, the provision presents the

- Commission with a clear policy choice of whether or not to implement the safety valve with

some reduction in guideline ranges for affected defendants.
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Proposed Amendments. The attached amendments to implement the safety valve are
recommended. These amendments can be subdivided into two parts. First, the text of the
safety valve is incorporated into the Guidelines Manual as proposed guideline §5C1.2.
Application notes to this guideline are designed principally to ensure the closest possible fit
between guideline terms and determinations and the new statutory provision. In addition,
background commentary to §2D1.1 and §2D2.1 (the offense guidelines potentially applicable
to safety valve-eligible defendants) is added to reference courts and other users of the
Manual to the new statutory exception to mandatory minimums. It is recommended that the
Commission promulgate these amendments whether or not it desires to reduce the drug
guidelines for safety valve defendants.

Secondly, if the Commission desires to implement the safety valve by reducing
guideline ranges, the amendments in Part II are recommended. These amendments effect a
reduction of two offense levels for defendants who meet the safety valve criteria and whose
offense involves a drug quantity subject to the five-year statutory minimum. Consequently,
under this part of the amendment, a defendant whose offense involved 500 grams of cocaine
powder and who had a minimal role, fully accepted responsibility, and had no aggravating
factors under the guidelines would be subject to a revised guideline range of 24-30 months--
exactly matching the legislated safety valve floor. Guideline ranges for safety valve
defendants involved with larger drug quantities similarly would be reduced by two levels.

Number of Affected Defendants. Based on FY 1993 sentencing data, the prospective
estimated impact of the safety valve, with and without the proposed two-level reduction, is

. described in Table I and Figures A and B attached.

Attachmerits



PROPOSED AMENDMENT




§2D1.1. Unlawfyl Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to

mmit Th ffenses); Attempt or Conspira
* * *®
Commentary
* L d L d
Application Notes:
* - -
7. Where a mandatory (statutory) minimum sentence applies, this mandatory minimum sentence may be

"waived" and a lower sentence imposed (including a sentence below the applicable guideline range), as
provided in 28 U.S.C. § 994(n), by reason of a defendant’s "substantial assistance in the investigation or
prosecution of another person who has committed an offense.” See §5K1.1 (Substantial Assistance to

* L ] L ]
§2D2.1. Unlawful Possession; Attempt or Conspiracy
. L ] E ]

__agmm. Mandatory § minimum penalties for several categories of cases, rangmg from fifteen days’
to five ycars imprisonme set forth in 21 US.C. § 844(a) When a mandatory minimum penalty exceeds
i ¢, the mandatory minimum becomes the i A




PART 2

§2D1.1. Unlawfyl Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent t
Commit These Offenses); Attempt or Conspiracy

(a)

(®)

Background:

Base Offense Level (Apply the greatest):

1) 43, if the defendant is convicted under 21 US.C. § 841(b)(1)(A), (b)(1)(B), or
(b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of conviction
establishes that death or serious bodily injury resulted from the use of the substance
and that the defendant committed the offense after one or more prior convictions for
a similar offense; or

) 38, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or
(®)(1)(C), or 21 US.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of conviction

establishes that death or serious bodily injury resulted from the use of the substance;
or

3) the offense level specified in the Drug Quantity Table set forth in subsection (c) below.
Specific Offense Characteristics

(1) If a dangerous weapon (including a firearm) was possessed, increase by 2 levels.

) If the defendant unlawfully imported or exported a controlled substance under
circumstances in which (A) an aircraft other than a regularly scheduled commercial air
carrier was used to import or export the controlled substance, or (B) the defendant
acted as a pilot, copilot, captain, navigator, flight officer, or any other operation officer
aboard any craft or vessel carrying a controlled substance, increase by 2 levels. If the
resulting offense level is less than level 26, increase to level 26.

[TO BE INSERTED AS THE SIXTH PARAGRAPH]
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