


In the then-new guidelines, the Commission enunciated its concerns, and stated
specifically that, as a continuing organization, it could monitor the application of the initial
guidelines and make appropriate modifications as necessary. Harris Corporation submits
that it is now time for the Commission to re-examine the application of Part Q of Chapter
2 to individual sentencing, both to eliminate the double counting and other deficiencies now
known to exist, and also to determine what problems may exist as to sentencing of
organizations for environmental offenses. Consideration could then be given to those
problems found to exist, rather than to develop a new document as the Advisory Working

sroup apparently seeks to do.

In conclusion, Harris Corporation respectfully reiterates its opposition to the AWG
proposals and any further consideration of them by the Commission. We urge the
Commission to reconsider the entire issue of environmental sanctions once all the
Commission vacancies are filled. Further, the Commission staff should undertake a
comprehensive investigation of the issue. Then the Commission should allow appropriate
opportunity for public consideration and comments of any proposed guidelines. We
appreciate the opportunity to submit these comments on the AWG proposals.

Respectfully submitted,

“Kobul & é:odﬁw./w-

Robert E. Sullivan
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The Honorable Richard P. Conaboy, Chairman
U.S. Sentencing Commission

One Columbus Circle, N.E.

Washington, D.C. 20002-8002

Dear Chairman Conaboy:

The U.S. Environmental Protection Agency (EPA) submits the
enclosed comments concerning the proposed Chapter 9 sentencing
guidelines for organizations convicted of environmental crimes,
which the Advisory Group submitted to the Sentencing Commission in
November of 1993.

The Agency spent considerable effort in 1992 and 1993
reviewing the Advisory Group’s initial draft and submitting its own
proposed guidelines for organizations. EPA personnel have spent
additional time reviewing the final proposal of the Advisory Group,
and have prepared the attached comments for the benefit of the
Commission. These comments reflect the high priority EPA continues
to assign to the sentencing of organizations convicted of
environmental offenses.

EPA appreciates the significant expenditure of time and effort
members of the Advisory Group expended in developing the proposed
Chapter 9. EPA endorses the Advisory Group’s decision to develop
proposed guidelines which generally incorporate the individual
sentencing guidelines found in Guidelines Part Q - Offenses
Involving the Environment, and the decision to follow the basic
format of Chapter 8, the current general organizational sentencing
guidelines. ‘

I know you and your staff will review EPA’S comments
carefully. With this in mind, I would 1like to take this
opportunity to highlight specific areas of concern EPA has
regarding the Advisory Group’s November, 1993, proposal.
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* The proposed Chapter 9 does not adequately take the extent
of management involvement and the size of the organization into
account.

* The proposal purports to restrict courts from applying some
provisions of 18 U.S.C. § 3571 in calculating fine amounts, an
action that could prevent courts from assessing appropriate fines
in certain cases. Additionally, the Advisory Group'’s proposal uses
different terminology from that used in 18 U.S.C. § 3571 and in
Chapter 8 in terms of calculating loss and gain. This will be
confusing, and EPA encourages the Commission to adopt the terms
"pecuniary loss" and "pecuniary gain", which are already in place
in Title 18 of the United States Code and Chapter 8 of the
Guidelines.

* The Advisory Group failed to incorporate all offenses which
are subject to Part 2Q Guidelines into the proposed Chapter 9. The
Agency strongly believes individual and organizational guidelines
should result in the most consistent treatment of both types of
defendants as possible; thus all offenses covered by Part Q should
be covered by Chapter 9. Organizations should not receive more
lenient treatment than individuals convicted of environmental
offenses.

* The proposal does not provide for a role for environmental
regulatory agencies in determining conditions of probation as
Chapter 8 does.

* We support the Advisory Group’s emphasis that organizations
should develop effective programs to detect and prevent violations
of law. However, we oppose the proposed eight-level reduction for
such programs as excessive. The reward for having such a program
should equal the penalty for not having one, in this case a four-
level adjustment.

* EPA suggests increasing the proposed reduction for
cooperation to eight 1levels 1in order to encourage voluntary
disclosure and cooperation with regulatory and law enforcement
agencies.

* EPA 1is trying to incorporate waste minimization and
pollution prevention into the national consciousness. To this end,
we propose a two-level reduction for organizations which develop
and implement substantial pollution prevention projects as part of
their sentence.

EPA representatives will be happy to discuss the Agency’s
views on the Advisory Group’s proposal at any time. In addition to
our detailed comments, we are enclosing the Agency’s proposed



Chapter 9 Guidelines submitted to the Advisory Group in May of
-1993. The proposal contains substantial explanation of our views
on a variety of sentencing issues which EPA believes would be
useful to the Sentencing Commission.

Steéen E. Chester
Deputy Director
Office of Criminal Enforcement

Enclosures



COMMENTS BY THE U.S. ENVIRONMENTAL PROTECTION AGENCY ON THE FINAL
PROPOSAL OF THE ADVISORY GROUP ON ENVIRONMENTAL SANCTIONS
OF THE U.S. SENTENCING COMMISSION

PART A - GENERAL APPLICATION PRINCIPLES

Application Note 2(a) - Definition of "Counts": This term is
defined vaguely, and should be deleted. EPA assumes that what was
intended was that a fine should be calculated for each count of the
charging document. A sentencing court is explicitly directed to do
so as part of Guideline § 9El1.1 - Fine Calculation. Therefore
defining the concept of what a count is does not help the fine
calculation process and it would be advisable to delete this
"count" definition. '

Application Note 2(b) - Definition of "Costs": The Agency
strongly recommends that the term "costs" be replaced with the term

"pecuniary loss." As more fully explained in EPA’s April 17, 1993,
detailed comments on the Advisory Group’s initial draft (pp. 1-4)
and the Agency’s May 7, 1993, own guidelines proposal (pp. 2-3),
EPA prefers the term "pecuniary loss" because that term is a
necessary part of any sentence imposed under 18 U.S.C. § 3571(d).
Using the differently defined term "costs" in this Guideline
introduces unnecessary complexity and confusion.

"Pecuniary loss" should be defined by reference to Section
8A1.2 of the Guidelines. The definition should also include
all damages caused by the offense, including:

1) environmental harm, including natural resource damages,
property damage, anticipated and actual clean-up expenses
(including oversight expenses), and expenses of abating any
threat to the environment, and ‘

2) harm to human health, including death, bodily injury,
medical expenses and expenses to abate any threat to human
health. The term includes expenses borne by a defendant.
The term "bodily injury" is defined at Section 1B1l.1,
Application Note 1(b), and includes future harm from
exposure to substances.

The term pecuniary loss, as used in 18 U.S.C. § 3571(d),
permits a court to set a fine at a level which reflects the
severity of the harm. The Advisory Group'’s draft entirely excludes
reference to the term, and has thus "written out" this method of
determining the statutory maximum. EPA does not believe the
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Sentencing Commission has the authority to eliminate a statutory
provision enacted by Congress. The Advisory Group’s action could
prevent courts, in cases of catastrophic damages (e.g. the Exxon
Valdez case), from having the authority to impose an appropriate
fine. Use of pecuniary 1loss, as well as 1its counterpart,
"pecuniary gain", is available under Chapter 8 to determine the
statutory maximum in other types of crime, and EPA sees no reason
why environmental crimes should be treated differently.

If the Commission adopts the "costs" concept, EPA believes
that the term at present is too narrowly defined. As drafted, the
term is limited to harm proximately caused by the offense conduct.
This requirement will introduce unnecessary litigation over
causation, and should be deleted. The definition of costs, if this
term is retained, should seek to capture all costs associated with
the offense.

Also, the phrase "material degradation" is defined such that
no costs are appropriately considered unless an entire natural
resource, such as the air or water, has been virtually destroyed.
This requirement would limit the court in considering harm except
in the most egregious cases, and should be deleted.

Finally, EPA recommends that expenses borne by the defendant
be included as pecuniary losses. The purpose of the "cost" or
"pecuniary loss" provision is to define the scope of damage. This
can be measured by placing a value on the harm to the environment
or by using clean-up costs. Excluding clean-up expenses borne by
the defendant results in an inaccurate picture of the scope of
harm. Use of a defendant’s remedial expenses to determine harm
simply substitutes the most readily determined measure of harm -
clean-up costs - for the much more difficult task of assigning
"value" to environmental damage. Finally, it is unclear whether
one defendant’s penalty can be reduced even if another defendant
paid for a clean-up."

Some object to including costs borne by the defendant on the
basis that such action constitutes "double-counting". That view is
simply incorrect. A defendant’s remedial expenses are restitution,
not a fine. Using clean-up expenses in determining the harm
(whether borne by the defendant or anyone else) does nothing more
than accurately reflect the scope of the harm caused.

The Chapter 8 guidelines support the Agency'’s position. They
define pecuniary loss by referring to Section 2B1.1, Comment 2.
That comment specifically adopts the idea of using repair costs as
a substitute for direct measurement of a loss.

Application Note 2(c) - Definition of "Economic gain": This
term should be replaced by the term "pecuniary gain," which is
already used in sentencing determinations. See 18 U.S.C. § 3571.
The definition in the Advisory Group’s draft should be retained to
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explain the application of the term in the environmental context.
However, the definition should be amended to include interest from
deferred compliance expenditures.

Also, pecuniary gain should include "all pecuniary gains
attributable to the offense". The Advisory Group’s draft limits
the gains to those attributable to the "offense conduct which is
described in the criminal charges". This language would exclude
gains related to relevant conduct. This language thus places
unwarranted importance on which counts are selected for charging,
plea agreement or trial. The Guidelines seek to de-emphasize the
selection of counts as the driving force behind sentencing as
reflected by the definition of relevant conduct at Section 1B1.3.
Thus, the Work Group’s concept is at odds with a fundamental
concept of the overall Sentencing Guidelines.

Application Note 2(e) - Definition of "High-level personnel
of the organization": The definition of this term refers to
individuals in charge of major business or functional units such as
sales, administration or finance. A reference should be added to
encompass individuals in charge of production, operations,
maintenance or environmental compliance.

Application Note 2(g) - Definition of "Material degradation":
This term should be deleted in accordance with our comment on Note
2(b)’'s definition of "costs." As defined, the phrase would

eliminate any harm measurement unless an entire natural resource
was destroyed.

Application Note 2(h) - Definition of "Natural resource": A
reference to groundwater is necessary to complete this concept.

Application Note 2(i) - Definition of "Organization" - It is
unnecessary to define this term insofar as it is defined by
statute.

Application Note 2(k) - Definition of "Substantial authority
personnel": Reference should be added to environmental managers.

PART B - FINES

Section 9B1.1 - Determining the Fine - Criminal Purpose
Organizations: An application note should be added to provide
examples in this context, such as 1) a transporter who primarily
dumps waste at unpermitted sites, and 2) an asbestos removal
company that routinely fails to follow required procedures for
removal and disposal of asbestos waste.

Section 9B2.1(b) (4) - Tampering with Public Water Systems: EPA
recommends that this section be rewritten to contain § 2Q1.4 and
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2Q1.5 As a general principle, EPA believes that Chapter 9 should
incorporate and build upon Section 2Q to ensure that the sentencing
of organizations is as consistent as possible with the sentencing
of individuals.

EPA is also concerned that, as drafted, § 9B2.1(b) (4) would
narrow the application of the guidelines for attempted or
threatened tampering with public water systems. In particular, §
9B2.1(b) (4) would not apply to attempted or threatened tampering
unless the attempt or threat resulted in disruption of a public
water system or evacuation of a community or a substantial public
expenditure. Under the Section 2Q guidelines, attempted and
threatened tampering have base offense 1levels of 18 and 10,
respectively; disruption, evacuation, and substantial expenditure
are specific offense characteristics. EPA does believe individuals
and organizations should be treated differently for these offenses,
and sees no justification for not applying the guidelines to all
cases of attempted or threatened tampering.

Section 9B2.1(b) (5) - Wildlife Violations: Again, to
maintain consistency between individuals and organizations, EPA
recommends that the language of § 2Q2.1 be substituted for the
Advisory Group’s wildlife guideline. Moreover, EPA is reluctant to
change the existing § 2Q guideline without the benefit of input
from the U.S. Fish and Wildlife Service or other affected agencies.

Omitted § 201.6 - The Advisory Group’s proposal does not
include § 2Q1.6, Hazardous or Injurious Devices on Federal Lands.
This guideline should be incorporated into Chapter 9.

Section 9B2.1(b) (6) - Simple Recordkeeping and Reporting: EPA
strongly recommends that this section be deleted. Together with
the definition language at Application Note 4 on page 10, this
section unjustifiably creates a lower fine for reporting offenses
where a defendant did not anticipate environmental harm. The
‘almost universal reason for criminally prosecuting reporting
violations in lieu of treating them as civil or administrative
matters 1is because the defendant intentionally misled the
government. The EPA heavily relies on self-reporting by the
regulated industry to monitor environmental compliance. The motive
for this crime is the desire to escape costs of environmental
compliance, rather than any desire to contaminate the environment.
Therefore, providing a substantial decrease in the fine based on
consideration of the defendant’s intent to cause environmental harm
is inappropriate. It is also inappropriate to tie the use of this
provision to a corporate defendant’s subjective expectations.

Further, this provision would allow a reduction in Base
Offense level for any defendant who believed that the lie would
only "insignificantly" increase "non-substantive" environmental
harm. These undefined terms would reduce the fine even though the
defendant knew a fraudulent report would cause some degree of harm.
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For these reasons, the Agency urges that this section be deleted.

Application Note 1 - The sections incorporated by reference
in this Application Note do not include Guideline § 1B1.3, Relevant
Conduct, which should be included to avoid confusion, insofar as
relevant conduct 1s used in other sections which have been
incorporated by reference. Also, the reference to "...(application
notes b and j)..." should refer to notes 1(b) and 1(j).

Application Note 2 - This note needs some clarification. It
is apparently intended to say that such crimes as conspiracy and
mail fraud should be grouped with environmental counts; in such
cases the court should use the guideline which provides the higher
fine. Also, the Advisory Group’s draft refers to "closely
interrelated" counts, while Section 3D1.2 refers to "closely-
related" counts.

Application Note 3 - This note explains the phrase "material
threat of release", but since this should be deleted because the
term is not used anywhere in the proposed Chapter 9.

Application Note 4 - This note discusses "simple
- recordkeeping..." and should be deleted consistent with EPA’s

recommendation above concerning Guideline § 9B2.1(b) (6).

PART C - CULPABILITY FACTORS

EPA’'s recommendations on this section are provided in
highlighted additions and deletions to the text of the Advisory
Group’s Part C, followed by the Agency’s explanation of the
changes. The Agency believes these changes would better capture
the extent of management involvement warranting an increase in the
fine and more precisely tailor the punishment to the size of the
organization. EPA has repeatedly expressed its concern that the
Advisory Group'’s proposal fails to take size of the organlzatlon
sufficiently into account.

Section 9C1.1 - Aggravating Factors in Sentencing

(a) Management Involvement






