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United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500 ,

Washington, D.C. 20002-8002

Dear Commissioners®

The Washington Legal Foundation (WLF) hereby submits these
general comments to the Commission in response to the proposed
guidelines of the Commission's Advisory Working Group on
Environmental Sanctions as well as in response to the Commission's
request in its latest proposed amendments of the guidelines that
it is seeking "comment on any aspect of the sentencing guidelines,
policy statements, and commentary, whether or not the subject of
a proposed amendment." 58 Fed. Reg. 67522 (Dec. 21, 1993).

As the Commission is well aware, our Foundation has objected
to the proposed guidelines issued by the Commission's Advisory
Working Group on Environmental Sanctions for organizations, as well

as the secret manner in which they were formulated. . The final
proposal, issued on or about November 16, 1993, is fundamentally
flawed as was the first draft issued in March 1993. In some

respects, the final proposed guidelines are worse than the original
draft because they purport to key the various fine levels with the
individual guidelines under Part Q.

The -.individual guidelines, in effect since 1987 and never
revised, have 'been universally recognized as being arbitrary and
fundamentally flawed. Those guidelines impermissibly "double
count" several offense conduct factors, and result in draconian
prison terms of 21-27 months for a first-time offender found
guilty, for example, of placing topsoil and clean building sand on
private property which the Environmental Protection Agency deems
to contain wetlands. These harsh sentences for minor regulatory
infractions are greater than the average sentence imposed under the
guidelines for clearly more serious offenses such as arson, car
theft, forgery, and many drug offenses. We refer the Commission
to our numerous prior submissions on this subject over the last
several years for fuller discussion of this subject.

It thus comes as no surprisé, that under the proposed
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guidelines by the Advisory Working Group, maximum fines would be
imposed in almost every environmental case. As I stated in my
testimony before the Working Group last May, the original draft
(and now the final draft) would require a court to impose a minimum
fine of $350,000 on an entity found guilty of placing a load of
clean fill on a -so-called wetland. Attached hereto for the
Commission's information is a WLF Counsel's Advisory "Proposed
Environmental Guidelines Would Require Courts To Impose Maximum
Fines On Business" by Benjamin S. Sharp, Esqg., that also reiterates
these critical observations.

The fundamental flaw with the proposed environmental
guidelines is that they appear to have been drafted without a
proper study of the empirical data to determine whether there is
a problem with the current sentencing practice in this area, and
if so, whether the proposed sharp departure from the current
practice makes any sense under a rational punishment theory,
considering the complexity of the subject matter. We are well
aware that some members of the Advisory Working Group, such as
Professor Jonathan Turley (the Committee's Reporter and a primary
author of the proposed guidelines) are so extreme in their views
about the proper response to environmental infractions that they
seem to believe that infractions of environmental laws and
regulations, regardless of the actual harm to the environmental or
criminal intent, are "environmental felons" of the first order who
deserve to be imprisoned two or three years for a first offense.

Professor Turley and his Environmental Crimes Project at
George Washington University Law School have issued reports and
provided testimony for Congressmen Charles Schumer and John Dingell
concerning the alleged lack of environmental enforcement by the
Department of Justice. These and similar Congressional reports by
Congressman Dingell have been characterized as "methodologically
flawed and replete with factual errors." See William T. Hassler,
"Congressional Oversight of Federal Environmental Prosecutions: The
Trashing of Environmental Crimes," 24 ELR 10074 (Feb. 1994) (copy
enclosed) . Mr. Hassler states that the investigations that
produced these reports "took on the worst aspects of partisan
politics, unmitigated by adversarial balance, and replete with-
simplistic characterizations of complex issues." 24 ELR at 10077.
See also U.S. Dep't of Justice, "Internal Review of the Department
of Justice Environmental Crimes Program: Report to the Associate
Attorney General" (March 10, 1994).

As I noted in my testimony before the Working Group last May,
Professor Turley incorrectly stated in his Congressional testimony
that our client, John Pozsgai, had created a dump; in fact, he had
cleaned up a dumpsite by removing thousands of old tires and rusted
automobile parts before allowing clean (non-toxic, non-hazardous)
£ill to be placed on a small portion of the property to build his
garage. Accordingly, the public is justifiably suspect about a
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work product of a committee that refuses to release the empirical
data it may have relied upon and the methodology of its
decisionmaking.

We note that Messrs. Lloyd S. Guerci of Mayer, Brown & Platt,
and Meredith Hemphill, Jr. of Bethelem Steel Corporation, two
members of the Advisory Working Group, issued a stinging 21-page
critique of the committee's proposed guidelines on December 8,
1993. We heartily agree with their conclusion that the proposed
guidelines should be rejected.

Before taking any further action with respect to
organizational guidelines, we strongly urge the Commission to
revise its flawed individual guidelines that produce draconian and
disparate sentences. We find it quite remarkable that the
Commission 1is so concerned about sentencing fairness for drug
offenders, for example, that it is inviting comment on such issues
as whether "male [marijuanal plants should be treated differently
or excluded because male plants have a comparatively 1low THC
content. . . or whether a definition of marihuana plant should be
adopted that would distinguish among plants at different levels of
maturity or would exclude plants below a certain 1level of
maturity." 58 Fed. Reg. 67545. Other proposed amendments also show
how the Commission is attempting to sharply refine various offense
and offender characteristics. And yet under the environmental
guidelines, Sections 2Q1.2 and 2Q1.3, lengthy prison sentences for
placing clean building sand on one's own property can be, and have
been, imposed, and are greater than prison sentences for dumping
harmful and toxic wastes into a public waterway. Where is the
Commission's concern with the fairness of that situation?

Accordingly, we again urge the Commission to get on with the
sorely needed business of revising the individual environmental

guidelines, and to reject, or postpone consideration of, the
proposed environmental guidelines for organizations.

Sincerely yours,
/>W
Paul D. K nar
Executive Legal Director

encls
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PROPOSED ENVIRONMENTAL GUIDELINES WOULD REQUIRE
COURTS TO IMPOSE MAXIMUM FINES ON BUSINESS

by
Benjamin S. Sharp

On November 16, 1993, the U.S. Sentencing Commission’s Advisory Working Group on
Environmental Sanctions submitted to the Commission its final proposed guidelines on sentencing
corporations and businesses convicted of violating federal environmental laws and regulations. The
final draft, like the earlier draft released in March 1993 for public comment, does not provide any
explanation or rationale for the proposal. The earlier draft was universally criticized by the corporate
community for being unduly complicated in computing the fine to be imposed in a particular case as
well as resulting in fines that would be significantly greater than those currently imposed. The final
draft, while modified somewhat, will similarly require courts to impose substantial fines that would in
many cases be the statutory maximum. The draft guidelines, denominated as a new Chapter 9 in the
Guidelines Manual, will also allow courts to impose probation that would include monitoring the
company through unannounced visits and audits of the company’s financial records. § 9F1.1.

The major difference between the two drafts is the method used to arrive at the base fine. The
. earlier draft had a range of seven levels of percentages of the maximum fine based upon the nature of
the underlying conduct. A typical violation involving a release of any pollutant set the base fine of 60-
90 percent of the statutory maximum. The base fine would then be increased based upon aggravating
factors such as prior violations, and then adjusted downward based upon mitigating factors such as
having an effective environmental compliance program; however, no fine can be reduced below 50
percent of the maximum statutory fine.

The final draft computes the base fine by referencing the base offense levels from the current
sentencing guidelines used to impose prison sentences on individuals under Part Q, which already
allows for double-counting of aggravating factors. If the company did not have an adequate
compliance or audit program, five more points are added to the offense level. The resultant offense
level number is then associated with a percentage figure ranging from 10 percent to 100 percent of the
statutory maximum fine. In many cases, a level 24 will easily be reached which requires a 100
percent fine. As with the earlier draft, the statutory maximum is not the fine listed in the particular
environmental statute in question; the statutory maximum references the Alternative Fines Act in 18
U.S.C. § 3571(c), namely, a minimum of $500,000 for any felony. In addition, the proposal requires
that no fine shall be lower than the economic gain to the company realized by not complying with the
applicable environmental law. § 9E1.2(c).

Because of the Advisory Group’s delay in drafting this final proposal, the Commission will be
unable to even begin considering it until 1994. The corporate community will thus have ample time to
comment on the provisions should the Commission make an announcement that it intends to adopt any
of them.

. Benjamin S. Sharp is a partner in the Washington, D.C. office of Perkins Coie.

Copyright © 1993 Washington Legal Foundation
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Congressional Oversight of Federal Environmental
Prosecutions: The Trashing of Environmental Crimes

by William T. Hassler

Editors’ Summary: Since late 1992, two congressional cormmittees and an
academic group working for a member of a third committee have issued reports
severely criticizing the Environmental Crimes Section (ECS) of the U.S. De-
partment of Justice (DQJ). The reports focus on alleged deep divisions among
the three units of the federal government responsible for the prosecution of
environmental crimes: the ECS, local U.S. Attorneys’ Offices, and EPA's
Office of Criminal Enforcement. They claim that the ECS lacks prosecutorial
zeal and suffers from morale, management, and competency problems.

The author, a former attorney with the ECS and a former Associate Counsel
on the staff of Independent Counsel Lawrence Walsh, argues that the reports
are methodologically flawed and replete with factual errors. He charges that
the congressional investigators conducted unbalanced factual inquiries,
adopted unrealistic and inconsistent standards for evaluating prosecutorial
decisions, and ignored protections traditionally afforded subjects of criminal
investigations and indictments. The author notes that despite the reports’
conclusions, DOJ prosecutions of environmental crimes increased dramati-
cally during the 1980s and that DOJ efforts resulted in multimillion dollar
criminal fines. He concludes that the reports fail to provide a meaningful basis
for addressing important questions about how the government's criminal

enforcement powers can best promote environmental protection.

Thc Environmental Crimes Section (ECS) of the U.S.
Department of Justice (DOJ) is a relatively small part
of the DOJ's Environment and Natural Resources (ENR) Di-
vision, ! with a modest professional staff of approximately 30
attorneys. Since late 1992, however, the ECS has received a
degree of scrutiny disproportionate to its size. Since then, two
congressional committees have focused independent investi-
gations on the ECS, and an academic group has prepared a
report for a member of still a third congressional committee.
No other component of the ENR Division has received such
exposure in recent years.

The congressional investigators? have reached star-

William T. Hassler is an attorney in private practice in Washingion, D.C.
He worked at the U.S. Department of Justice's (DOJ's) Eaviroamental
Crimes Section (ECS) (which is at least in part the subject of this Dia-
logue), oa the Rocky Flats investigation from 1990 to 1991. See infra
note 19. Prior 1o working at the ECS, Mr. Hassler worked as an Associate
Counsel on the staff of Independent Counsel Lawrence E. Walsh, inves-
tigating the Iran/Contra matter.

Although a number of individuals provided informatioa &s part of the
preparation of this Dialogue, the views stated are solely Mr. Hassler's,
and in no way are intended to represeat the opinions of curreat or former
officials of the DOJ. or of any private individuals intecviewed.

1. The ENR Division's respoasibilities include a wide variety of civil

and criminal environmental litigation.

2. For purposes of simplicity, the term ‘‘congressional investigators®
is used in this Dialogue to refer to the members of the Enviroamental
Crimes Project of the National Law Center at George Washingioa
University (whose work was conducted at the request of Rep.
Schumer), as well as to investigators for the Subcommittee on
Oversight and Invesdganions of the House Commitee oa Energy
end Cammeree chaired by Reo. Joha Dingell (D-MI) and the Sub-

tlingly negative conclusions. They describe the ECS as
suffering from *‘extreme conservatism and lack of aggres-
siveness,”? a *failure to pursue aggressively a number of
significant environmental cases,™ ¢ and *‘chronic case mis-
management.”’* By early 1993, Time magazine charac-
terized the *“‘cleanup*” of the ECS as a **high priority™ for
the Clinton transition team. ®

In fact, the ECS"® record has been systematically mis-

committee on Oversight and Investigations of the House Committee
0(5. S,:{::'Ie)?ee. Space, and Technology, chaired by Rep. Howard Wolpe

3. Suscorat. O INVESTIGATIONS AND OVERSIGHT OF THE House
Cosal ON SCIENCE, SPACE, AND TECHNOLOGY, REPORT ON THE
PRCSECUTION OF ENVIRONMENTAL Canues AT THE DerParTMENT
or ENeaGy's Rocxy Frats Facmy, 102d Cong., 2d Sess. 12
(1993) [bercinafier WoLPE Rerort].

4. Memorandum from Rep. John Dingell to Members of the Subcom-
mittee oa Oversight and Investigations of the House Committee oa
Energy and Commerce, Susmary REPORT ON THE DEPARTMENT
or Justice UNDERCUTTING THE ENVIRONMENTAL PROTECTION
AGeNcY's CenanaL ENFORCEMENT Prograx, 102d Coag., 2d
Sess. (Sept 9, 1992), (bereinafter DINGELL REPORT), reprinted in
EPA's CenpanaL Enrorcesment Procaasm: HRARING BEFORE THE
SuscordrTTEE ON OVERSIGHT AND INVESTIGATIONS OF THE HOUSE
CowaarTeEE ON ENEzgY AND Comaerce, 1024 Coag., 2d Sess.
9-55 (Sept 10, 1992) [bercinafter DINGELL HEARING].

S. Leaer from Rep. Charles E. Schumer to William P. Barr, U.S.
Attorney Geoeral (Oct 29, 1993).

6. Michael S. Serrill, Law and Disorder: Ciinton Urgently Needs a
New Anormney General 10 Handle the Morumenzal Task of Revamp-
ing the Government's Most Troubled Department, TIME, Feb. 15,
1993, at 31.
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characterized. The congr&sswml investigators, in their
zeal to pressure the DOJ to increase the aumber of envi-
ronmental prosecutions across the board, have failed to
treat the subjects of their inquiries with the faimess to
which any subjcct of mvcstxgauon (whether criminal or
congrcssxonal) is entitled.’

This Dialogue is not intended to suggest that the ECS or
its attorneys should be above criticlsm or congressional
review. They are, and should be, subject to both. But over-
sight of the ECS® work should encourage fair and predict-
able enforcement of the nation’s environmental laws, con-
sistent with the standards of prosecution recently announced
by Attomey General Janet Reno. ! Achievement of this goal
requires 2 balanced examination of available evidence, re-
alistic standards for evaluating prosecutorial decisions, and
respect for traditional protections afforded individuals sub-
ject to criminal investigation or indictment. This Dialogue
demonstrates that ECS® critics, to date, have fallen woefully
short of this standard.

The Critics and Their Charges
The Dingell Report

As the 1992 presidential race heated up, the House Com-
mittee on Energy and Commerce’s Subcommittee on Oves-
sight and Investigations (the Dingell Committee), chaired
by Rep. John Dingell (D-MI), focused its investigative re-
sources on the ECS and DOJ headquarters. Press reports at
the time focused on alleged *‘sweetheart plea agreements,™
“secret meetings with defense counsel,** and “‘political fa-
votitism.*® The report which the Committee ultimately
issued in Sepu:tnbcr 1992 (the Dingell Report) does not,
however, allege improper political influence. '° Instead, the
Report explores allegedly decp-rifts among the three prin-
cipal burcaucracies charged with enforcing environmental
crimina] statutes: “‘local® prosecutors in various U.S. At-
tomeys® Offices, “main® DOJ prosecutors employed by
the ECS (and supervised by political sppointees at DOJ
headquarters), and the U.S. Environmental Protection
Agency's (EPAs) Office of Criminal Enforcement. !

p 4 Govmmeummhwmbea&om!yvmmotdx
coagressioaal inquiries’ fundamental unfaimess. The congressioal
investigators have gcmlly portrayed the subjects of the undezlying
crimins! investgations as guilty of cniminal acts, regardless
of whether they have boea coavicted or, in some cases, evea formally
charged. As discussed below, these subjects, many of whom are
private citizens, have beea provided no opportunity w0 defend their

orwpruaumyddenmthu&ymyhave.&euy’m
accompanying tex.

reputations
notes 20, 128 and

8. See Jim McGee, Justice Sets Ouaga on Dbclpluu
. Prosecutors’ Conduct Had Led to Wasst, Post, Dec.
14, 199, a2 Al. See also A Reno Reform, WI\S!{. Post, Dec. 20,
1993, 2t A24; Jim McGee, War on Crime U.S. Prosecutors®
Powers: Aggressive Tactics Put Fairness a1 [ssue, WaAsH. Paost,
Jan. 10, 1993, at Al (first of six part series).

9. See Linda Himmelstein, DOJ’s Environmenzal Mess, LeaaL TiMEs,
July 20, 1992, a1 1, 22.23.

10. See DrnazLL REPORT, supra note 4, at 1-3.

11. Primary respoasibility for fodcral criminal prosecution lies with the
94 U.S. Atomeys’ Offices natioawide. The U.S. Attomey that heads
eachotﬁceunpruxdeaudnppomwe.’l‘hescs which is located
in Washingoa, D.C., has anthocity o lidgate specified criminal
offcases generally relasing to violatioas of eaviroaments] stanites.
The ECS is beaded by a Sectioa Chief, wborepomlotheumm
Atomey Geoceral {or the Environment and Natural Resources Di

24 E1R 1007s

The Committec’s staff conducted extensive interviews
with EPA investigators, and presented sclected agents in
public hearings. These hearings and the Committee*s sub-
sequent Report generated a full-blown controversy over
the handling of six cases.'? Notably, the Committee did
not allow testimony at the hearings by witnesses offered
by the DOJ.

vision (als0 & presidential sppointes). The U.S. Anomeys' Offices

anminuukmmmlum':mmnonor
memuOmmHumoBmumSummou

or THE Housz Corode. ort En-
uavaomma.l(nd 2dSas.1(1993)(mm
Geaeral Gov-

or Eaforcement, to Assistant Adminiserators
?lnggov 13;.21 1993), nprimdh DA!!.Y Env't Rer. (BNA), Dec.
. 13

12. These cases or investigations bave genenlly beea labeled using the
names of the catitics that were the subject of investigatioa, evea
Muhm:mdamdnmbpm&m&dmhvemm[a—
.mally beea charged’ with wroagdoing. To avoid
Dulomnnmfaeothemmpm
xnl.bcca;ﬂex;ondmov;.m :hoc!du&oem:;dto
suggest subjects of investiganoa were in guilty of the
allegations discussed.

The Dingell Repoct foccused ont

1. Unlted States v. PureGro et al, CR90-228AAM to -
323AAM (E.D. Wash.), in which a corporate defeadant
(PureGro) and severnl individual employees were originally
Mfuwfmwmmmm
of pesticides in Washington State. PureGro eventually
pleaded guilty to a misdemeancr, and reportedly peid a fine
of $15,000. Charges against individuals were dismrissed,

. 2. United States v. Weyerhauser, in which EPA invessi-
tnadcha‘hnwiotviohﬁou of the Clean Water Act.
Weyerhauser eventually guilty to five misdemeanor
counts, and paid a fine of $125,000.

3. Wmawmalmakm).hvhhhm"\

sulted. The company under lavestigation (Thermex) is now

4. Chemical Waste Management, in which the corpoeation
was investigated for alleged mishandling of hazardous wastes
in Alabams, A scparite cass in Louisiana resulted in con-
victions of Iadividuals. The Dingell Report focused oa the
Alsbama casc, which resulted in no indicunents.

$. Hawatian WuunSud.mwhkhEPAhvmwodl
corporatioq for alleged Clean Air Act vialations. No indict-
meats resulted. The under investigation (Hawaiian
Western Steel) is sow in Chapter 11 bankquptcy procoedings.

6. Van Leuzen, in which EPA investigated alleged illegal
filling of wetlands by Marius Van Leuzes, an individual. No
indicument resulted.

13. According to former DQJ officials, the DOJ offered to allow senioc
mansgers, including career within ECS mansgement,
mmlhechuxamadcbyﬂ'hqm The Dingell Commitize
daclimad this offer for its 992 hearings. Se¢ DiNvoELL
Haaroea, supra pots 4, at (uumto(kq; Dingell} (stating
that the DOJ *is now requesting 10 be heard and has submicied
wenmony,’’ that testimony will not be received at Seplember 10,
1992, bearing, but that future oppormaity to testify will be provided).
The Commitce also refused to make pant of the bearing record a
emoe suement prepared by the DOJ responding to the Commut-
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The GW Report

At roughly the same time that the Dingell Commitiee con-
ducted its hearings, the Eavironmental Crimes Project of
the National Eaw Center at George Washington University
(the GW Law Center) prepared a separate report (the GW
Report) for Rep. Charles Schumcr (D-NY) ", who released

a “‘preliminary** version " oa October 29, 1992 only days
bcforc the national presidential election. The GW Report
reaches largely the same conclusions as the Dingell Re-

port. ¢ This similarity, however, is not surprising, because

the analysis in the GW Report covers iargely the same
ground as the Dingell Report. !’

m'shquﬁa.mdmovedmlﬁmw&ommbudng
room whea DOJ officials placed it in an area with written statemeats

provided by witmesses at the hearing. Interview with Roger Clegg
(Doczs 1993).

Ln connection with this Dislogue, the suthor to contact
staff counsei for the Dringell Commitze to obtain the Committee's
positon oa its choice of witesses and the reswictions on DOJ
participation in its 1992 bearing. The counse! in questoa did not
reapond either W repeated telephooe calls or a writtea request for

an nterview.

14. Rep. Schumer was, at the time the Report was released, Chairman
of the Subcommiaee oa Crims and Criminal Justce of the Hoass
udiciary. Thbe letter from Rep. Schumer to At-

been written oa behalf of the subcomminee.

15. EnvizoNueNTAL Cenees Prosecr, NATIONAL Law CENTRR OF
GeoroR Wasamngron Univeasity, Praioamiagy Rerozr ON
CanaNAL EXVIRONMENTAL ProsecumioN sy THE U.S. Desaxr-
MENT OF JusTIcE (1992) [bereinafter GW Rerort).

The Project Director for the GW Prof. Jooathan Turley,
smwdmmmmnfeummuogue:hnmccwmu.u
its tde indicates, * " laterview with Prof. Jocathan
Turley, Geotge Washingioa Umvemty. GW Law Center, Wushing-
wa, D.C. Nov. 23, 1993). Although Prof. Turley stated that it is
his congistent practice to note the preliminary namre of the GW
Report in interviews with reporters, a search of the NEXIS libeery
of the LEXIS databate failed to locate any articles in which repocters
quo(adhxmuhavmgquahﬁcdbumnmmo(thew«ofumed

ECS anomeys based on the * ™ aanure of the report.

Search of LEXIS-NEXIS Library (Dec. 21, 1993). (In coe anticle,
out of dazens quoting or citing Prof. Tusley, the itself is
described as *‘preliminery®”; Prof. Turley himself describes the Re-
port as preliminary in & letter to the editor in & second publication.)
As of November 1993, Prof. Turley stated that the Project’s
““final** remained uafinished, and that it might, but would
oot pecessarily, be released by the ead of 1993. Id

16. Both repors found & failure to prosecuts envircamental crimes
aggressively, poor relations between the ECS and U.S. Auorneys’
Offices and EPA, of the ECS, and barmiers ©
wetlands prosecutions, See GW RerorT, suprg sowe 15, st 5-6;
DiINGELL REPORT, supra note 4, at 2-3, 38-39.

17. The GW Repont itself states that students involved in writing the
Report conducied interviews, in additioa to “evaluat(ing] (c)riical
testimony givea befoce various congressional committees
ably m;mwmbymmgm Commitec].”
GW Rerorr, supra oote, 15, & 4. The amount of independent
investigation dooe in compihng the GW Report is difficult to de-
termine, becsuse the Report does not reveal the ideatities of it
sources, (As discussed below, the GW Report bases its criticism of
the ECS on anooymous sources. See notes 31 and 65 infre, and
sccompanying text.) The Report's principal suthor was uawilling,
mmwwwmmwmmwmmmumw
disclose any specific information about other sources that the Report
msyhnvcmhadon.ﬂcmwdmuthcaepm.utelusedmlwz
incinded substantial investigation independent of that found in the
Dingell Report, aithough a substandal poctdon of the GW Report
(approximately 130 out of the Repont’s 162 pages) was inteationatly
devoted to detailed analyses of the six case studies that were the
focus of the Dingell Report. See GW REroRT, supra note 15, &t
34-161. The inital 32 pages of the GW Report criticize, at least in
passing. the handling of five additional cases that genenally were
not the focus of the Dingell Report.

ENVIRONMENTAL LAW REPO_RTBI
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The Wolpe Report

While Reps. Dingell and Schumer were considering the
ECS* ovenill record, another House subcommittee (the
Wolpe Committee),'* chaired by Rep. Howard Wolpe
(D-MI), began proceedings focused solely on the receatly
concluded prosecution of Rockwell International Corpo-
ration (Rockwell) for its conduct of operations at the U.S.
Department of Energy’s (DOE’s) Rocky Flats nuclear
weapons facility near Denver, Colorado (Rocky Flats), !*
The Committee's investigation was appareatly fueled in
part by statements from members of a grand jury that
heard evidence during the government’s investigation of
Rocky Flats. Members of the grand jury charged that the
government had reached a “‘sweetheart’* deal with Rock-
well, and that individuals suspected of secious wrongdolng
had gone free.® The Commitiee issued a report?' (the

In general, the Dingell Report lohnebeeabucdbahly
oa testimoay by EPA ageats their supervisocs, Statements in
the GW Report coocerning internal ECS persocane] matters mu
Miamhﬂmwmus.muﬁmg
mmuw&ﬁnbﬂomhumdemmuwwndfy
any individual sources who supplied information used in the GW

18. The Subcommitiee oa Investigations and Oversight of the House
Committes oa Scicnce, Space, and Technalogy.

15. mmmwmmmummm

of Rocty Flazs in this Dislogue i limited to publicty available
and interviews cooducted since the author left the DOJ.
20. See. e.g., Bryan Abbas, The Secres Story
Jury, Denv. WesTworp, Sept. 30 - Oct. 6,
ununul dw.loa.uumnnuwpncot
shwmgo(mepmjwymvednmmhm
Wolpe Report. WoLre Rerorxr, supra nots 3, at 12140. As of
Decmbalmmaewmmwbhcmmmemndjum
bad provided information to any of the coagressional subcomamitioes
a issue.
On January 26, 1993, the U.S. District Court for the District of
Colorado released the grand jury mpmmmdmdfom.w
mzh.wngthylumerwpoue

w:dwecbemm:ueanmybeaunthetepon

accused individuals ldentifishle by name oc positioa . . . ;
dealt in rumor and conjecture; eagaged ia social and evem
legal ergument; dealt with polideal 2nd social {ssucs outside
the province of the special grand jury’ |dmyo(mvemm
crime; contained charges not besed wpon &
:becndmce.mdfaﬂowedlmubnldao!;nndm
3KCTTCY .

d.ad

21. See cote 3, supra. Tbc mmng of the Wolpe Report, which was
1stued in Janusry 1993,.7is & tibute to the Commitios stafl s
perseverance: by the time the Report was issued Bill Cliatoa
was Presideatelect, and Rep. Wolpe was preparing o leave
Coagress.
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Wolpe Report) containing scathing criticism of the ECS
based on the Committee's review of this high-profile case.

The Report highlights apparent “cultural® deficiencies at
the ECS, which, according to the Committee, led to a Iack
of .aggressiveness, 2

Dingell Il and the GAQ Report

Notwithstanding the election of a Democratic President in
November 1992, the Dingell Committee remained interested
in the controversy ovetthe ECS. In 1993, it renewed its request,
previously denied by the Bush Administration, to interview line
an.omcysabom:pecxﬁcpmsocuuons.lnlunc,ﬂn Clinton
Admmmnonmnwdthcmqust. and in November 1993,
the Dingell Committee reopened its hearings.

The 1993 hearings continued the attack on the ECS and
its top managers, but no longer focused golely on anecdotal
evidence relating to-the six cases scrutinized in 1992. In-
stead, the Committes presented a statistical analysis pre-
pared by the General Accounting Office (GAO) comparing
the ECS 1Pmsecmmns to prosecutions by U.S. Attorneys’
Offices. “ As an added twist, three former U.S. Attorneys
(all Republican appointees) testified to criticize what they
view as a trend toward excessive headquarters (i.e., ECS)
oversight of U.S. Attorneys® Offices. The issue of head-
quarters authority ceaters largely on an administrative rule
issued by Attomey General William Barr in the final days
of the Bush Administration, under which the ECS retains
an effective veto over certain types of prosecutions.®® On
November 4, 1993, the Clinton Administration announced
that it did not intend to repeal the rule in question.

Summary of the Charges

The collective criticisms of the various congressional in-
vestigators can be summarized generally as concluding, to
use a borrowed phrase, that the ECS was a hotbed of cold
feet. More specifically, the congressional investigators con-
cluded that ECS attorneys showed a lack of proper prose-
cutorial zeal, revealed by:

L. an alleged bostility to wetlands prosecutions devel-
oped by EPA and local U.S. Attorneys’ Offices;

2. an alleged weakness for “corporate only™ pleas, in
which (allegedly guiity) corporats employecs and man-
agers escaped indictment;

3. a clear tendency © undervalue and ‘lmdcqnoso-
cute™ enviroamental violations relative to prosecutorsin
U.S. Attorneys® Offices; and

22. See, e.3., WoLre RErOET, supra note 3, at 12, 21-33.

23. See Michas! 1sikoff, Reno Probes Environmenial Crimes Unlt,
Wask. Posr, June 16, 1993, at A12. The Dingell Committee’s
request generated its own controversy, in which former Attorney
Genenal Benjumia Civiletti emerged as a leading critic of efforus
to question line prosecutors. See Benjamin R, Civiletti, Jusrice
Unbalanced: Congress and Prosecurorial Discretion (address to
Heritage Foundation, Washington, DC) (Aug. 19, 1993) (on file
with author). The new Cliaton DOJ eventuslly elecwd to make
prosecutors available,

24, See GAO StUDY, supra note 11.

25. US. Annmcy: Manual §S5-11.302-303 (revised Jan. 12, 1993),
reprinted in DALY ENv'T Rep. (BNA), Jaa. 19, 1993, at E-1.

26. Statement of Webster L. Hubbell (Associate Anocncy Geoceral)
Before the Subcomm. oa Oversight and Investigetions of the House
Comm. oa Energy and Commerce 14-16 (Nov. 3. 1993) (oa file
with authoc).
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4.serious problcms of morwle, menagement, and over-
all eompclmcy

. Evaluating the Critics' Mecthods

The Dingell, GW, and Wolpe Reports are neither fair nor
accurate, % chmmbly, the investigations that produced

them took on the worst aspects of partisan politics, unmiti-
gated by adversarial balance and replete with nmpluuc

characterizations of complex issues.

Failure to Interview the Reports’ Subjects

In the case of the Dingelland GW Reports, the congressional
investigators gencrally did not speak with the attorneys
criticized.™ Instead, these investigators relied almost ex-
clusively on information gathered from law enforcement
ageats, and, in some cases, other prosecutors. @ In the case
of the GW Report, the witnesses remain entirely anony-
mous, but clearly did not include the main subjects of the
Report’s criticisms. *! In addition, before publishing their

27. See CW Reyorr, supra note 15, at 5-6; DvaziL Repoxt, rupra
note 4, at 1-2; Worrs Rerorr, supra nots 3, at 12,

28. The same cannot be said, however, of the Dingell Committee’s
dmmommmmdulMGAOm:dycmdmmllnbon
There, for the first time, ooe of the congressicaal committees sought
;mobmwmwo[pombbdxﬂmb«m&escs
mdU.S Atormeys® Offices prosecutioas, without resoct %o the ad

mdmnludmm g soaccdotal evidence relied on ia the 1992

con

gressioaal
mgmx.memo‘mywmuuacsmu.s Ator-
neys MWWwbemnmnyanth
i likelihood of indictment, type of dispo-
num(decﬂnmm.phgm).tnd!ypedm(ﬁne.pmbm
imprisooment, etc.). See GAQ STUDY, supns note 11, &t 31-34. In
fact, 35 percent of all fedenal criminal eavironmental cases opeoed
during the lmmmhndledbthlndu.s
Attomney’s joindy. /d. az 15, The GAO reparted that US.
Anomeys® Offices opeaed 50 perceat of all environmenzal cases in
theu.memya;od.udthomupamh(mby
vasious U.S. Acomeys® Offices reportadly varied widely, According
mwmypmaulmw(wwmm). l7
of the 94 US. Attorneys’ Oﬁcumoumcd{armwmof
prosecutioas opened by U.S. Atomeys® Offices. .

2. mWolchommnx.mmwtbcothamvmmm-

terviewed prosecutocs wnhvhomndw
mwd)uvdlummpmlg Duloguevu
interviewed by the Wolpe staff,

30. mwmmamwnwwuwrmm
ia 1992, to allow interviews of line attorneys. Nevertheless, the
Comminee spparestly refused the DOT' s offer to provide testimoay
bymECSmmnndm;Mmuamddxmlybythe
Comminee. See Dvazrr Haaxmig, supra sots 4, uS(Seleo
1993). Similarly, the Committec print in which the September 10
proceedings mwblhbeddoamtemmnleopyolwﬁmm-
ments submitted by the DOJ. (Due © the Committee's refusal to
respood to inquiries, it is not possible to determine the reasoa for
this omission.) With the cooperation of the Clintoa DOJ, the Com-
mutiee is oW interviewing line anomeys who were publicly crid-
cized 14 moaths earlier. The DOJ is also reportedly prepaning its
own study of its anocoeys® coaduct. Isikoff, supra note 23.

. mcwm;eabmm;?mmdmrmmwmmue
subjects an oppocunity to defend themaelves by notng that some
Mmm)mdumtmmm(mudyww)
mans gement positions. According to the Project Director, be feared
mnmewgmhq\mmldnulhmumhnmﬁ
ey were allowed to respond to the sources’ (anoaymous) criticisms.
Accordingly, be did not coafront these career employees with the
charges made against them prior o publicstion of the Report. lo-
wrview with Prof. Jocathan Turley (Nov. 23; 1993); sec also DOJ
Dupuses Report Alleging Fallure to Prosecute Environmencal
Ceames, DarLy Rar. roa Exzc. (BNA), Nov. 2, 1992, at 212
(quoang Prof. Turlcy 2s stating that ““{a)ny effort 10 oodfy upper
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results, *? none of the congressional investigators contacted
defense counsel about substantive matters in any of the
cases studied. ¥ There does not appear to be any good reason
for this failure. * For example, counsel for the Wolpe Coem-
mittee failed to take advantage of an offer by counsel for
Rockwell in the Rocky Flats case to discuss the case with
the Wolpe Committee staff.*

With respect to the GW Report, the Project Director stated
in an interview for this Dialogue that the initial Report was
not designed to include interviews with defense counsel in
an effort to provide the Report to then Attomey Geoneral
Barr as quickly as possible.* The 1992 *‘preliminary* GW
Report, however, contains no such qualification in its state-

lcvelDOJotﬁciduboutmm[ofmw)mldhnpap—
ardizad the jobs of staff members . . . interviewed

Cases,
30, 1992, st Al6; Sharoa LaFraniere, Report
Cndclzalmiccbepum:hmuof&mwma
Wasa. Post, Oct. 30, 1992, st A3. Allowing tha subjects of the
R:pm:mnm:—whubcranottheywo&ndin“mmgaul"
poeitions—=i0 address charges that Rep. Schumer was sbout 10 make
public would not have exposed the Repoct’s sources 1o a higher risk
of retaliation than the direct release of the Report itself.

-32. Some counsel contscted or spoke with the GW Project Director
after publication of the GW See, e.1., Leaer from David V.
Marshall, counsel for individual defeadant, to Prof. Joaathan Turley
(Apr. 11, 1993) (ca file with author). In additdon, since the release
of the Report, the GW Project Director has coatacted couansel in
mmcofthcsummldwdbylhebmgenComnce.mboo;h

dnzhmmmsemsqumbhmh&hofmfu
;m)cuhulhudymtcdm “‘preliminary” results

33. Rzp.z\’;obpcmgmdowwﬁmkmkwnmy& See infra
note 3S. ,

34. The failure of the coagressicaal favestigators o contsct defease
counse] cannot be explained by any deficiencies in the backgrounds
otheddmaoumelMdmNuonlymaﬂwmsdcxpe—
rienced criminal lawyers, but several had srong
caviroamecatal criminal defease. One defmoomuel.fotc.nmpk.
was a former chief of the ECS: & second served as Regional Counsel
10 an EPA regions] office; a third had been part of an eaviroamental
enforcement uait in a U.S. Attorney’s Office; and siill another had
experience in successfully defending against federal eaviroamental
prosecutions in the past and is now a state judge.

3S. Interview with Bryan Morgen, Rockwell defense counsel (Haddon,
Motm&Famn)(Nov 1993). The former Staff Counsel of the
. Wolpe Committes acinow thet the offer was made sfier the
Comminse contacted 's counsel 10 obuin documents, bet

provided severat reasons for pot accepding. Interview with Edith
Holleman (Nov. 11, 1993).

First, the Counsel stated that the Comminee did oot with to litigate
mmetwdlmawcmumunhumhuvhyhngmm
would have beca necessary, bowever, given the company'’s offer of
voluntary cooperasioa.

wmmmmmuwmmm
oa the coocuct of a DOJ investigation, there was no oeed to obuin
informatioa from noa-DOJ withesses such as Rockwell. The Directoe
admitted, however, that the Commitiee did seek information from

other thind parties, including the Sierra Club, the Enviroamenul .

Defense Fund, local environmental activists living pear the Rocky
Flais plant, the Colorsdo Department of Health (CDH), and EPA
civil ageats. /d. Rockwell to have been ooe of the few third
punamxhbovlcdgeof ascthutbcCom'mueedmscoam

any.(thoumelanndmuRockdebadnotbcmmwmd
at least in becauss it wag mhk:lytooﬁ‘a informadon critical
of the s sctilement. /d

36. Interview with Prof. Jonathan Turley (Nov. 23, 1993).me. Turley
also cxpressed a coocern that intervicws of defease counsel would
have_compromised the GW Law Ceater’s oo-going interviews. As
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ment of methodology. (As of December 23, 1993, the GW
Law Center has not released a ““final™ rcpon.") The Report
itself states that “'staff investigators were instructed to gather
information from every passible avenue and to interview
every critical party in federal prosccutions.*** According
to the Project Director, the quoted description of the R.e-
port’s scope was a mistake that should not have been in-
cluded in the preliminary Report. ® In any event, interviews
with individuals criticized and representatives of the defen-
dants in cases under study should have been among the
highest priorities in any balanced inquiry.

In researching this Dialogue, the author called counsel
for the defendants (or subjects of investigation) in five of
the six cases consideted by the Dingell and GW Reports,
as well as lead counsel for the defendant in the Rocky Flats
investigation. * The author reached counsel for at least some
defendants in all the cases within one week. ! Many counsel
reported what they considered to be serious factual errors
in the Dingell and GW Reports. One reported supplying
DOJ attorneys with an affidavit contradicting the charges
made in a case studied by the Dingell Committee. ©

Pethaps because of the GW Law Center’s failure to in-
terview defense counsel, the GW Report largely ignores
the possibility that the accused might defend themselves in
the cases studied. Although the GW Report sets forth in
great detail charges for which (in some cases) no defendant
had been indicted, it does not analyze any of the corre-
sponding defenses that might be raised. * The defense coun-
scl contacted in connection with this Dialogue 4?
presented coberent theories of potential defenses. * The fnct

discussed innote 31, it {s unclesr how interviews with counsel
would have the investigation of claims made in &
publicly released Report.

37. See note 1S, supra.

38. See GW Reror, supra note 15, at 4 (emphasis added).

39. Interview with Prof. Joaathan Turley (Nov. 23, 1993).

40. No stempt was made to contact Mr. Vaa Leuzen, who did oo have

41. In cases with multiple defendants, coatacts were generully limited
to counsel foe the lead defendant or defendants.

42, Interview with Michael Roseathal, counsel for Thermex (Dec. 20,
1993). In Thermex, EPA ageats alleged that an ECS attomey soased
that the defendant had offered to plead guilty to charges olunag
handling of hazardous wasts, According to the agenc, the

sitomey pevertheless declined 1o the case. See Divorir
Hmma.mmm4 xN(EAchmoﬂnvmgm).Rnn-
thal states that be provided DOJ antomeys with aa affidavit
that be had never offeced say plea oo behalf of bis client,

- m% :t.l:n.;hduedamua
enses, ve proscotanon
of the defenses is hardl
ooee 4, u36-31('md:=11¢wﬂm&ulmcx.po¢nbhm
mnooodbymwm “‘weak at best”™ or in some cases

“absurd(]'): and at 45 (stating that in the Van Leuzen case, unspeci-
fied prosecutors asked “numerous questions,’’ many of which “mads
linle sense™).

44, See, ax.LmﬁomeR.Mmoamxlwaqatn—-'.
10 Helea Brunner, Asst. US. Azoroey, Western Dist. of Washingion,
(Aug. 31, 1990) (oa file with author); letter from David V. Manball,
counsel for individual PureGro employee, to Prof. Jonathsn Turley.
GWijeaDum(Apr 11, 1993)(on file with author): Staement
ca Plea, United States v, PureGro et al, CR-90-228-AAM w0 232
(E.D. Wash. Sept. 16, 1991) (ca file with acthor).

Several cases & issue involved cooduct about which defondancs
bad sought advice of counsel, or had retained independent coasult~
ants 10 an effort to comply with applicable regulatioas. 1a 0os case,
defense counsel stated that EPA was specifically informed of, and
mmmmwmmwmw
w0 be criminal
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that defense counsel allege that defenses cxist docs pot
mean, of course, that the defenses are sustainable (just as
the fact that an agent alleges that sufficient evideace exists
o convict & potential defendant does not mean that the
powuml defendant is guilty or will be coavicted). But
anempting to assess any case without a careful review of
the concerns of the prosecutors involved, or of potcatial
defenses, is no more valid than trying to pick the winner
of the Super Bowl by reviewing one team's highlight films.

The GW Report’s “Experience"’ Test

The GW Report typxcal]y descubu 1 “vctmn.,"“ 5
soned, " “*expericnced, "’ or possessing & “‘reputation for
zealous prosecution® * prosecutors who apparently share
the GW Law Center's.view regarding the ECS® record. In
contrast, the GW Report disparagingly refers to thc prose-
cutors it criticizes as “‘new . . . to the Section,**** **disin-
clin{ed] to prosecute envu'onmmm cases;” % having “‘less
environmental criminal ¢ ce,’*3! or having *limited
or controversial records.”*? Such ad hominem attacks do
nothing to promote an objective evaluation of the cases that
the GW Law Center considered. In fact, the GW Law Cen-

ter's “expenmee" test gystematically, dmgu'ds prosecu-

torial experience in nonenvironmental cases.

Consider just one example of the GW Report’s charac-
terizations—the Van Leuzen case.™ Floyd Clardy, who su-
pervised Van Leuzen foe the ECS, is characterized by the
" GW Law Center simply as a supervisor “new*” to the ECS
in 1989,% as *“‘never having tried an environmental case,"
and as having exhibited a “nowd disinclination** to prose-
cute environmental ctimes.* Clardy was not interviewed
bytththCcmer despite the highly personal nature
of these charges. ¥

45. GW Rerorr, supra note 15, a2 S.

46. /d. at 18 (*'scasoned prosecutors were overiooked or dematad'™).
47, Seeid at 1S,

48. /d. u 16.

49, /d

50. /4

Sl Id

52. Id. st 18.

53. Omofumdmowwuwm"dmw
invest is that eaviroamenta] crimes thould be treated no
mﬂmﬂyﬁmmyothﬂfcdadms«ld #t 6-13 (crideizing

“sharp differencesin the methods and standerds
mentl criminal cases as compered to those applied in conveational
criminal cases'). Id st 6. Given this tenet, it is ironic that the

congressioaal mmmmbdamm mﬂ
expecience of ECS prosecutors fighting “other’ .2
84, See note 12 (describing generally the Van Leusen case), supra: see

also notes 77-80 (describing Van Lewzen case), infra and accompa-
nying text

5S. GW Rerorr, supra note 15, st 16.
56. Id.

57. Whea asked 10 describe what measures the GW Project bad used
to coafirm the atlegations of its anonymous sources, which charac.
mzcdcudyubmﬁlemwnmmmpmmthehnm
Director stated that “‘independent’ methods of coafirmatioa had
becnemp!oyed.bcudechnadmdabamﬁumamadanocw
“jeopardize’ the ‘s sources. Interview with Prof. Joasthan
Turley (Nov. 23, 1993). Without commeating oa the use of such
secret mecthodology, it is apparear that the “‘indepeadent’’ meanc
failed 10 reveal relevant information regarding Clardy's background
that would have boen readily available if the GW Law Ceater had
simply spokea with Clardy,
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Clardy"s actual experience is much gmcu:r!hmsuggm
by the GW Law Ceater. Clardy has been a federal prosecutor
for over 15 years, and has tried dozens of cascs. He has
won awards for his pmsccunona. His background inciudes
politically unpopular prosecutions of police officers and
prison guards on charges of violating suspects’ ormmxu
rights, including cases involving racial viclence. %

BcfotetththCcmamluaedmmChrdy
(now an Assistant U.S. Atomney in Dallas, Texas) and
Bonnie LePard of the ECS (dismissed by the GW Law
Center as a *‘lcss experienced* prosecutor) ¥ had obtained
an indictment against Robert Brittingham, arguably the most
prommmtmdwxhulcmindiaodformanvimnmmnl
felony.® Clardy subsequently received an award for his
workmthoBrmnghmm"mGthCmtas

“investigation"* omits any mention of these facts, notwith-

standing its reported concern about a claimed lack of in-
dictments of individuals rather than corporations.
Whatever ono thinks of the GW Report's “‘experience**
test for evaluating a prosecutor's worth, the Report itself
does not apply the test unifoemly. At least a partial source
for the GW Law Ceater’s criticism of Clardy appears to be
EPA agents and supervisors unhappy with a decision (origi-
nally made by the Houston, Texae, U.S. Attorney’s Office)
to decline to prosecute the Van Leuzen matter, © The
does not, howeves, document the number of criminal (or
criminal environmental) cases previously taken to trial by
EPA ageats or EPA attorneys who supported prosecution.
Nor does it consider the criminal expericnce of the members
of the prosecution review committee in the Houston U.S.
Attorney’s Office who, as noted below, unanimously rec-
ommendedagtmspxmccmmof\lml.mm“
Basedonthcreeommendaﬁcm of lgmtswhunspeci-
fied criminal experience, supported l:g EPA supervisors
with unspecified criminal expetience, “ the GW Law Cea-

At the tinee the GW Report was released, Clardy was an Agsistant
US. Attoroey in Dallas, Texas, and no hndacn?cvuay

autharity over aay of the GW Project's
58. Interview with Floyd Clardy, Ass’t U.S. Atzomey for the Nortbern

See GW Rxroxt, nra nots 15, a2 16,
District of Texas (Dee. 1993).
59. GW Reroer, spra noto 15, at 16

60. Unlted Stases v. Brigingham, No. 3-92-032-R (N.D, Tex.). Bnm;
ham'’s net worth hes beea reported to be in excess of $350 millioa.
R.R. Hunt et al, The Tezas 100, Tex. MONTHLY, 1993, a2
%&ﬁ(msmmwumdulm men in
€XAS

Qlardy, working with Peter Murtha (another ECS men-
tiooed by the GW

Brigi i Mm:h (hnm!&mdm&wm'
mnnmmm fnlbwtng Repory),

MSIZMWMPMMM&&W
Lo, Rers/DaO Liasmry 8-9 (June 2, 1993).

61. Interview with Floyd Clardy (Dec. 1993).

" 62, See GW Rerort, supro pots 15, at 10 (“{t]bere hat been 2 notable
indictinents

paucity of individual i in past casca™).
63. See nowes 78-79, Iyfra and accompunying text
64, Id
u.MGWRepoﬂmocuaumzmdBG-my:

members ‘') who reportedly “‘supported prosecutioa " GW RerorT,

supra note 1S, at 9. Absent further identifying informatica, it s

mpombumcvdumtbeponumumhyd»mymummyu
with 00 known official role in the case.
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ter concludes thata *“new*” ECS attorney who had “‘never™
tried an environmeatal case (but who in fact weas a deco-
rated 15-year prosecutor) rejected an “sirtight"* % case for
rcasons that the GW Law Center cannot fathom, other
than his *‘noted disinclination** to prosecute environ-
mental cases (nomthsundmg the Brictingham matter and
notwithstanding the unanimous recommendation of local
prosecutors to decline the case for reasons set forth in the
Dingell Repon). This example does not promote confi-
dence in the objectivity of the GW Report’s other exam-
ples of environmental *“‘underprosecution.'*

Evalusting the Critics’ Conclusions

Perhaps as a consequence of their methodology, including
the GW Report’s exteasive reliance on mmonymous sources,
the three reports coatain numerous factual errors.

Wetlands

Asteguhtorypmteeuom for wetlands increased during the
-19803; prosccutions for violations of wetlands teguhnom
increased. The GW Report finds, however, that *internal
policics of the Department of Justics . . . severely hamper
ion in the wetlands uu,”"a.ndrefmto a reported
ECS “‘policy** not to prosecute wetlands cases. ® Similarly,
the Dingell Report states that *‘(w]etlands enforcement
seems (o be emerging as an ares in which the ECS believes
that the best enforcement is no enforcement.” ™
The Dingell and GW Reports support this charge by
analyzing two wetlands cases considered for prosecution
during the Bush Administration. In the first case, (com-
monly known as Tudor Farms), ™ the local U.S. Attorney's
Office in Baltimore, Maryland, supported prosecution
(and an eventnal plea bargain), and the DOJ concurred.
According to the GW Report, however, the Assistant At-
torney General for the DOJ's ENR Division, Barry Hart-
man, *‘opposed criminal prosecution generally and felony
indictments specifically.” ? Hartman, whom the GW Law
Center did not interview, states that he in fact approved
thepmsecudon."‘l‘hafo:merU.S. Attorney for the district
in question, whom the GW Law Center did not interview,
genenally supports this account. ™ According to the U.S.

66. Id ot 7, 30.
67, Id s 16.

68 The Dingell Report resorts o similer distortions. See. e.g., DivaELL

Rerorr, pote 4, at 4S (| 28 2 recent arrival
. o i on i ot i
Cass

69. GW Reroar, supra nots 1S, st 6.
70. /d m22. -
71. DINGELL REPORT, sSupre now 4, a2 39, .

T72. See United States v. Ellen, 961 mam.nmzlm(mcu
1991) (affirming conviction of individusl defendant).

73. GW Reroxr, supra nots 18, at 23.
74. Interview with Barry Hartmsn,
Divisica, Dep't of Justce (Nov. 1993).

75. lnterview with Breckinridge Wilcox (Attomey, Arent, Fox, Kinmer,

Plotkin & Kaha) (Nov. 12.1993).1'hefmU.S Auomey stated
mnmwmonhophm Harmman expressed reser-
vations sbout the sufficicacy of the evidence to mustain feloay
cbmmommﬁvmdhdnmm:uavmm
moot when the plea agreement (which was repoctedly rupporied by
the US. Attorney and the Assistant US. Atornoy principally re-
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Attorney, all prosecutors involved in the case recom-
mended acceptance of 1 plea agreement in which the
company in question agreed to preserve permanently thou-
sands of acres of wetlands.’®

In a second wetlands case, Van Leuzen, the local U.S.
Attorney s Office in Houston, Texas, opposed prosecution,
and the DOJ again concurred (although EPA objected). The
Dingell and GW Reports, however, claim that the local
Assistant U.S. Attorney’s “attitude'* regarding the Van
Leuzen prosecution changed afier a particular ECS sttomey
(Floyd Clardy) took responsibility for the case. This sug-
gestion, which the Dingell Committee neatly places in the
mouths of EPA ageats testifying before it,” is contradicted
by a letter written by the U.S. Attorney to EPA in 1990, In
his letter, the U.S. Attomey stated that afteran “*exhaustive**
review, local prosecutors had “‘upanimously* recom-
mended declining prosacution. ™ According to the U.S. At-
torncy whose office rejected the case, expetienced prose-
cutors in that office cited four “infirmities and problems*
that led to rejection of the case:

(1) the availability of ahiemative civil remexdics to
accomplish restoradon, (2) a lack of jury appeal, (3) the
anticipated inadmissibility of certain evidence, and (4)

spoasible for the case) was reached. The U.S. Atorney agreed that -
the case against the individual in question was the weakest of the
-mmnmmuu.s. himself belisved
that evidence sufficient to convict was available. /d The individual

in question pleaded guilty to & misdemeance charge at part of the

It should be nosed that the U.S. Attorney ks quection (Breckinridge
critcizing the ECS in other
agaiast greater involvo-
ment by main DOJ in eaviroamental cases a2 the 1993 bearings beld
by the Dingell Commirtee. See Statement of B Wilcox
(Areot, Fox, Kintner, M&M)mmesm@
Oversight and Investigations, House of
Energy and Commerce (Nov. 3, l993)(onﬁkvuhmxbnr).
76. Interview with Breckinridge Wilcox (Nov. 12, 1993).
.

Q: Did [the Assistant U.S. Attorney] peepere o dnaft prose-
cuticn MEmo supporting your case?

A: Yea, sho did.

Q: Did (the Assistant U.S, Artorney) seem initially interested
o enthusiastic even oa pursuit of this case?

A: Yes.

Q: And did that change?

A: Yes, it did.

Q: Now, was there any coincidence oa this change ia [the
Assigtant U.S. Amy;]behdthnmedumdtho
same time when the Eavironmental Crimes Sectoa &t the
main Justice Deperument became involved?

A: Yes, that was general same time [sicl.

Q: [t is & remarkable coincidence,

Dmear s, HRARDNG, supra note 4, st 137 (testimoay of Thomas
Kobl, Special Ageat-in-Charge, EPA, Dallas, Texas).
T8 The leaer from the U.S. Attorney states in relevant part:

f am advised by the Chief of the Criminal Division, [of
the U.S. Anomey's Office] . . . that the case review com-
mitiee, after a rather exhaustive review of the Van Lewzen
macer, is ananimousty recommeanding a declisation for
criminal prosecution. Accordingly, and with the benefit of a
comprebeasive briefing by [the Chief of the Houston Crimi-
asl Divisioa), 1 regretfully inform you that this office will
sot pursue the Van Lewzen refarral criminally.

Laoer from Hemry K. Oncken, US. Antorney, 10 Katherine Savers
McGovern, Deputy Regiosal Counsel, EPA, Reogioa VI (June 1,
1990), reprinzed ia DvozrL Heanmva, supra noce 4, at 192
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problems with sufficiency of proof relating to criminal
intent.

What the Dingell and GW Reports uncover in this case
is an event commeonplace in prosecutors’ offices—a prose-
cutor's rejection of & case referred for prosecution by en-
thusiastic investigating agents. What is out of the ordinary
is not the ultimate disposition of the case, but that congres-
sional investigators would fault DOJ headquarters for con-
curring in the rejection of a case that a review committee

convened by the local U.S. Attorney's Office had previously

rejected unanimously. *

The fact that the U.S. Attomney’s Office believed that the
case had problems does not, of course, nwcssarily mcan
that EPA’s more bullish views on the case, cxe
the September 1992 Dingell hearing, were wrong. ‘Clearly
however, facts do not suppott the congressional investiga-
tors® claims that the ECS, rather than the U.S. Attomey's
Office, was the source of the case’s rejection, or that this
case illustrates & schism between main DOJ mdaUS
Attorney's Office.

ChemWaste

The Dingell and GW Reports express concem over the
handling of an investigation involving Chemical Waste
Management in Louisiana and Alabama (ChemWaste)..In
that matter, prosecutions were successfully pursued in Lou-
isiana but declined in Alabama.

The Dingell Report criticized the decision, allcgedly made
by the ECS Section Chief, to decline prosecution of the
Alsbama case. = But the ECS"® Section Chicf was not alone
in opposing prosecution. According to the testimony of the
EPA attorney who su .the case (and who favored
prosecution), the local U.S. Attomey independeatly con-
cluded that the case was unwinnable.® Although line at-

79. Hd.

otwimmndingdnqtmcdkaa the GW repeatedly
characeerizes the case sgrinst Mr. Van Leuzen as “sirtight'* GW
RerorT at 7, 30. According to the GW Report, “the Project . .
nnmpcedwﬁndnomebmfotthedeammbptmuzv:n
Leuzen.* /d. at 8 The Report docs not, however, even mention the
letter quoted or local prosecutocs® mnbax&eudequcyo{
the case preseated by investgators.

80. Cf. GW RerorT. supra note 18, at 15 (*“The teasion between the
Envuonmul&maSmmdmeAUSAs [Ammu US. At-
torneys) is moet epparent in cases like . . . Van Leuzen').

%?MMWMV&IAMW@Mu-
amp

the inappropriste centralizetion and micromansgement in
Washingtoa of even fairly minoe eaviroamental cases, with
the prosecutorial decition oo & tmall and smaightforward
-m«(m‘mmmwummm
Geaeral lavel

DINGELL REPORT, supra oote 4, at 38. The involvement of the
Assistant Attorney General (Barry Hartman) appears, bowever, to
have resulted from EPA’s request that the ECS reconsider the Hous.
ton prosecutors’ decision to decline the case, rather than an attempt
by the DOJ to interfere in a small, local mater. The record from
the Committoe betrings lacks any statement regarding who requested.
the meeting with Hartman. See DvgELL HEARING, Supra pote 4,
a 188-89, 193-95.

81. See DmvgELL HeArmNa, supra oote 4, st 13391 (testimoay of
Kathicen A. Hughes, Fred L. Burmside, and Thomas Kohl).

82. DmNGELL REPORT, supra note 4, at 5-6, 24-31.
83. The EPA anormey testified as follows:
Mz. Dingell: In the meetings orducumonswmm
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torneys from both the ECS and the U.S. Attorney's Office
reportedly disagreed, the senior attorneys from both the
ECS and the U.S. AuomeysOﬁ‘iecappww have agreed
to decline the case.™

In the GW Report, however, the GW Law Center claims
to have *‘discovered* activity relevant to the ECS® decision
not to prosecute. The GW Report stated:

The [GW Law Center] project discovered that Mr,
Cartusciello [chief of the ECS] met with Joan 2.
(Jodie) [Bernstein,]** 8 Wasie Management Inc. Vice
President and former General Counsel for EPA who
was sccompanicd by Judson W. Starr, the first chlef of
the Eavironmental Crimes Unit [ECS® forerunner].
After a long meoting, Mr. Cartusciello docided the case
should be ro-examined. Shocdly thereafter, Me. Cartus-
c{cllo told the U.S. Anocnoy that ChemWasts was a-

It is unclear what, if anything, would be improper about
1 senior prosecutor meeting with defense counsel as part
of a decision whether to prosecute a case. In any event,
according to Mr. Starr (whom the GW Law Center did
not interview prior to the GW Report's publication) ¥ and
& spokesperson for Ms. Bernstein (whom the GW Law
Center also did not interview) no such meeting ever took
place.® (The GW Law Center also did not interview Car-
tusciello, who was one of the principal targets of the
Report’s criticism.)
the caly fellow that you sre awsare of that wanted the case
diemissed was agais {the ECS Section Chief); is that right?
Ms. Hughos: In the finsl prosecution mooting ia Alabama,
the US. reacted to {the Sectioa Chiefs] stasernent
thas he dida't think that it cught 50 bs prosecuted by saying
thas be dida't think that we could win it in front of a jury,
but that be didn’t agres with (the Section Chief]'s siatzmers
that all these people were innoccat.
M. Dingell: He said thet you could win it before & fury?

M. Hughes: No. The U.S. Attorney said he didn’t think we

could win it before a jury. Mmhhmﬁmwunm
10 everything.

Dovostt Heazmva, supra nots 4, at 167 (testimony of Kachleea
A. Hughes, emphasis added).
. Id st 167,

.mwmwuum«:wm.
omited Ms. Banstrin's last pame. Given the other

partculars pro-
W(Jmmtammhutfmm&-d
of EPA sad current officee of Chemical Waste
cormpeay), there ¢c2a be no question that the reference is loht

. GW Reroxr, nepra nots 15, at 114 (emphasis added).

. ln an interview conducted in connection with this Dislogus, Me.
Starr stated that he was interviewed by a represcatative of the GW
Project following the public release of the GW Report.

88. Am;nwwbomﬁedbc{mdnm:dlm

& mecting took place that was atended by Mr, Cartusciello, tires

a2y

32

, and an FPA ageat. Mr, Sisrr and two other
lawyers for Chemical mumm(mndmmm
i prescat st this meeting. Se¢ Dovarie Heas-
DeQ, Juprc potc 4, at l&(m.moayol‘ﬂ:omnl(ohl.i;md
viroaments] Protecion Ageocy, Dallas,
EPA).

There is nothring {n the record 0 mum:m.v-
ummMmhhwmeWR@mn
“discovery*’ inaccurseely identifies the in this meeting,
oe refers o some other mocting thag did pot rake place.
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Rocky Flats

O The Rocky Flats Fine. The Wolpe Committee closely ans-
lyzed the plea negotiations in the Rocky Flats case, in pant
through analysis of memoranda written by prosecutors. From
the materials released by the Commitice, it is clear that the
prosecutors in question disagreed frequently over a variety of
issues, including the strength of the charges and merits of the
case. Prosecution, of course, is a subjective art, and such
disagreements normally would not excite much comment. The
Committee, however, makes the disggreements into the subject
of one of its ccatral findings: that main DOJ and ECS prose-
cutors, who plsced “little value on eavironmental crimes,™
undercut attempts by attorneys from the Office of the U.S.
Attomey for the District of Coloeado (based in Deaver) to
gain an even larger fine from Rockwell.®® The Committee
states, for example:

Main Justics were willing to settle for $1-$6
million. One actually said that the government should
pay Rockwell .. .. [T}he lead attomey in Denver {was]
pushing for a larger settlement—on the order of $20
million to $30 millica .. ..»

Although this account of the *‘facts* suggests that ECS
attorneys valued the case less than the Denver-based attos-
neys did, it is based on what is either a critical distortion
or a sloppy ermror: the Committee misidentifies a Denver-
based Assistant U.S. Attorney as an ECS employee.® Once
this misstatement is corrected, the Committee’s conclusion
collapses,

For a significant part of ths investigation, the Rocky Flats
case was assigned to four line prosecutors, two each from
the ECS and the U.S. Attorney's Office. Although each
individual attorney’s opinions of the case’s strength varied

' from time to time, the Committee was fair in stating that
one of the Denver-based attomneys was consistently the most
optimistic about the case. What the Committee overlooks
is that the other Denver-based attorney was genenally the
most pessimistic about the case. The Committee’s conclu-
sion that ECS attomeys were most bearish about the case
is simply wrong: the opinions of ECS attorneys (who fre-

89. See WoLrz Rerorr st 12, 102.07.

90. Id. at 22. See also id. st 105 (identifying specific anocneys asd
amounts proposed by each st the setulement coaference).

91. Ia jts tabls of key participants, the Report contradictorily lists the
atorney in question a8 an employes of “‘Justice (Head-
quarters)” whils giving his title 28 “*Assistant U.S. Atormey, Colo-
rado.” WoLrz REroxT, agra note 3, at 6. Tho wcxt of the Repore,
bowever, clearly assumes that the artomey in question was aa ECS,
rather that U.S. Attomey’s Office, actomney. See id. at'21-22, 103.

The Deaver-based U.S. Attomey clearly identified the prosecutor

. in quesdoa as being & member of the U.S. Anomey's Office. Sce

- Environmental Crimes at the Rocky Flats Nuclsar Weapons Facility,

Starr INTEXVIEWS CONDUCTED BY THE SUBCOMM. ON INVESTIGA-

TIONS AND OveestaHT, Trantmitted to the Comm. oa Science,

Space, and Technology, 103d Coag., 15t Sess., Serial F at 320 (Sepe.

1993) (bereivafier Worre Testneony] (“{the anarmcy ia question)

. . .~—an astistant in my office— . . . had an extremely low value
of the case').

The Staff Counsel of the Wolpe Comminee stated in an {nterview -

cooducted in conpectioa with this Dialogue that the had not wrinea
the sectioa of the Repont ia question and had 0o knowledge of the
source of the mistake Interview with Edich Hollemaa (Nov. 11,
1993). The Wolpe Committoe s1aff member respoasible for writing
the soction of the Wolpe Report in which the misidendificxtion occurs
declined to comment regarding the exror.
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quently disagreed with each other) generally fell between
those of the two Denver-based attorneys.

A corrected version of the facts would have stated that
the line attormeys from the ECS sought fines in the range
of $4-6 million, " while the line attorneys from the Denver
office split sharply, one favoring a settlement (as of January
1991) of $20 million, and one favoring a settlement (as of
January 1991) of $1 million. ** Moreover, the latter attorney,
from the U.S. Attorney's Office in Denver, is specifically
identified (by, a.mon%otbm. the U.S. Attomey for the:
District of Colorado)™ as the attomey whom the Wolpe
Committee reports as remarking that a fairer settlement
would pay Rockwell money. ™

Even aside from the etror noted above, the Wolpe Com-
mittee greatly overestimates the significance of a disagree-
ment between prosecutors over the appropriate size of a
fine. Selection of fines is not a science, and reasonable

may differ reasonably over a case's strengths
and weaknesses, Morcover, for all of the Committee time
speat on the genesis of the $18.5 million fine, * the Wolpe
Report never even attempts to cvaluate the fine according
to standards of fairness,

The congressional investigators suggest that the success
of & prosecution is directly proportional to the size of the
fine obtained, regardless of the underlying case's merits.
Under this theory of prosecution, government attorneys
should act as advocates without any broeder scase of fair-
ness. According to the logic of the Wolpe Committee, if
the government had the leverage to force Rockwell to Py
a larger settlement, no lesser settlement was adequate.

The Committee®s view differs markedly from traditional
views of the principles that should guide a prosecutor, under

- which a prosecutor remains an advocate, but is guided by

92. Their bots, the Section Chief of the ECS, reportadly sought & hi
fine. Se¢ WorLrg RErORT, supra note 3, at 103, 4 Sl

93. The following teble summasrizes settlement positions of various
ancmeys involved, as repocted by the Wolpe Committes (“AUSA™
sunds for Assistant US. Attorney):

Auorney Proposed Final Settlement Goal
Deaver-based AUSA 1 $21 - $28 millioa

ECS Line Atorney 1 $6 million 3

ECS Lin¢ Atorney 2 $4 millioa
Denver-based AUSA 2 $1 million

See WoLrs Rerort, npra note 3, 2t 102-07.

The Deaver-based U.S. Atorney and the Sectioa Chief of the
ECS in 1990-9]1 are generally reported to have taken negotiating
positions betweca Deaver-based AUSA 1 and ECS Line Attorney
1. /d. xs 103, As the Report notes, the Deaver-based U.S. Aromey
(aad not the ECS) initially agreed o settle the mager for $15.5 -
millioa, which would bave roughly split the difference between the
proposals of Deaver-based AUSA 1 and ECS Lins Attorney 1. The
final sealement of $18.S millioa provided $16.5 millioa to the federal
government and an additional $2 million to the state of Colorado,
PlaindfT"s Seateacing Memorandum at 112, United States v. Rock-
well (No. 92-CR-107) (D. Colo., filed Mar, 26, 1992).

4. See Worre TESTIMONY, supra note 91, at 320.

95. Worre TESTIMONY, skpra note 91, at 206. The Wolpe Report
also omits to note that the staterhent in question, ia the words
of the prosecutor who repotied it, was probably mads “‘some-
what jokingly.”*

See WoLre Rerorr, supre oote 3, at 1213, 20-27, and 102-07.
See. ¢.g.. id at 35 (‘‘millicas of dollars in poteadal additiocal
crunmal asd civil penalties oa the listed—and casily provable—
wolnoas were given away'”); and at 107 (*“‘we may never know
bow much more the government could have woa if they bad pushed
Rockwell harder’”).

1g'
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a sense of fairness that would not necessarily bind a private
attorney. As the U.S. Supreme Court has long beld,

{sJociety wins not only when the guilty are convicted but
when criminal trials are fair; our system of the admini-
stration of justice suffers when any accused is treated
unfairly. An inscription on the walls of the Department
" of Justice states the proposition candidly for the federal
domain: 'TboUnnedSwummlupomxwhmvu
jmueehdomluoidmlnthccaum."

1t is beyond the scape of this Dialogue to address whether
the amount prosecutors obtained in this case was in fact
fair to the government, to the public, or to Rockwell But
it is worth remembering that in addition to the size of any
fine, the **success’ of a prosecution shouild also be judged
by its overall fairness in light of the charges in question.
The Wolpe Committee, however, fails to acknowledge that
fumwuagodthnmaylcgmmwwmﬂmpmu
tors’ recommendations,

The Committee magnifies and distorts the disagreements
-among line prosecutors over particular issues. In fact, Den-
ver-based attorneys in the U.S. Attorney’s Office did not
report the alleged ECS interference in their investigation
that the Committee claimed to find.™ There was no testi-
mony, for ecxample, that any scaior ECS or main DOJ
official attempted to discourage the U.S. Attorney’s Office
from secking a fine it considered appropriate. '® The U.S.
Attomney for the District of Colorado, whose office directed
the case, testified as follows:

Q:Didyoucvcr!nnmy differences of opinion ot
disagres with anyone in main Justics regarding positicns
on major issucs in this case?

A:Notthat Irecall... . [A}s to litigative direction, [ can't
recall any major disagreements where we didn't prevail.
And [ can't even rocall any major disagreements. %

The wide range of opinions among different prosecutors might
suggest that the case was controversial and legitimately diffi-
cult to vatue. '™ While such a conclusion does not lead itself to

98. Brady v. M, 373.US. 83, 87 (1963); see also Berger v.
UMMNSU.S.?&&!(!%S)('IMUMSMAW
hmcmmwnmotnmmmymnmym
of a sovereignty whose govern impertially is as com-

. munwmwmummmmw«m
in & criminal is not that it shall win a case, but that
justice shall be doos.')

- 99, See WoLre REroXT, sipra nots 3, at 12.
100. The lkead Deaver-based prosecutor stated:

. that Mr. Hareman [Aacictant Attorncy
Genenzl, DQOJ] largely geve Mr. Nortoa [the Denver-based
U.S. Azomey) a froe rein. And in terms of these sumbers
. .. be kind of said what his bottom linc was and pretty moch
gave Mr. Nortoa fres rein %o do beter than that if be could.

WoLrs TESTIMONY, supra pote 91, at 212,
101. /d. a2 320.

102. The Deaver-based head of the prosecution team (who generally was
the most bullish member of the team) testified as follows:

From our perspective, ooc of the problems I have personally
with some of ths judgments that have been made ahout the
caso—and ['m not just talking about the subcommittee—you
imow, the media and the press, the other constituents—is
that there seems to be an impression that this was absolutely
a hands-down killer case, and why would we give up such
a great case that ultimately, clearly a lot of people would
have boen convicted aad & lot of people would have gooe to
Jjail. How could you give that up? This is just & fundamental

(Mly sensa is . .
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commmocma,nmaybcclooawcbemhmn
the Committee’s actual conchusions.'®

O Accomplishmenzs as Rocky Flats. The Wolpe Committee's
cvaluation of the prosccutors’ performance in the Rocky Flass
case overiooks many sccomplishments achieved by the Den-
ver-based U.S. Attomey's Offico and the ECS jointly. The
execution of a federal scarch warrant in June 1989, which both
the Denver-based U.S. Attorncy and the ECS approved, was
one of the most aggressive acts in the eatire prosecution. The
Wolpe Committes, howover, ignores the ECS® cooperative
role in of the warrant and the approvals received
from all levels of the DOJ price to its execution. Similarly,
the Wolpe Committes hardly notes the significant prosecutorial
and investigative resources that boek the ECS and the Den-
ver-based U.S. Attommey’s Office expended on the case for
over three years. At the most betic level, such expenditures
seem (o evidence an intent to prosecute the investigation ag-
gressively, not to block it. -

The Wolpe Report also ignores the relative lack of prior
enforcement history at the Rocky Flats plant in particular,
and DOE facilities in general. The Rocky Flats plant, for
example, bad not previously been the focus of any signifi-
cant civil enforcement action by state ot federal environ-
mental regulators.'™ Similarly, no other U.S. Attorney's
Office bas ever initiated le eaforcement activity
against another DOE facility that engaged in conduct similar

mtheeonductthnnllcgedlyoccmrednkockymm

one prosecutor told the Wolpe Committee,

There are 16 other DOE facilities around this country,
at least two of which in my personal opinion are worse
than Rocky Flats. . . . And there are attorneys in thoss
districts——and I don't waat to get inso trouble foe critl-
cizing a colleague in the but all I know is
thet Mike Norton [the Deaver-based U.S. Attomey who
supported the Rocky Flats prosecution] Is the oaly one
whohad tho Intestinal fortitude tostand upand say, “Well
take this oa.** !

Even if badswladfctoncofthenﬂc;edly
low-ball DOJ fines (of approximately $5 million), they
would have exceeded any previous fine at Rocky Flats oc

mimqsdm.‘l‘hhmuemundydimmh.mm

IAMIMWWMRmn.mmJ n36(mhoou
were “eatily provable'),

103. For an excellent discussion oo the general difficulties in spplying
EPA re gulatioas to criminal cases, ses Judsoa W, St ec al., Prose-
cuting Pollition, Lrqal. TDaS (SuUre.), May 31, 1993.

104. Price to exacutdon of the 1989 federal warmant, Rockwell

paid EPA $47,500 in civil penalties in 1987, for bandiing
of tunsformers conteining PCB4. See Rockwell Agrees 10 Pay EPA.
ASSOCIATED Press, Dec. 21, 1988; see also PlaintifT" s Scoscaciag
Memorandum at 118, United Stazes v. Rockwell (No. 92-CR- 1on
(D. Colo., filod Mar. 26, 1992); Plaintiff"e S
Memorandum st 18, United Stares v. Rockwell (No. 92-CR-1
{D Colo., filed May 28, 1992).

1a addidon, Rockwell paid the staze of Colotado spprotimaety
$100,000 ia 1989, in responsa © civil charges brougie by the xams
after execution of the federal search warrant. See PlaintifT's Sea-
tencing Memorendum at 118, sipro note 104. Two citizes eaforoe-
e actions, brought by the Sicrra Club, were underwry at the time
the scarch warmant was executed. See Sierra Clud v. US. Depe of
Eneryy {DOE], TI0 F. Supp. 578, 22 ELR 20072 (D. Cola. 1991)
Sigrra Club v. DOE, 22 ELR 20076 (D. Colo. 1991} Slerra Cluwd
v. DOE, 734 P. Supp. 946, 20 ELR 21044 (D. Colo. 1990).

103. WouLrs TesTDEONY, supra note §1, a2 216.
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any other DOE facility by $4.9 million. It is difficult to
understand logically how the criminal prosecutors, two of
" whom devoted more than three years to the investigation,
are the subjects of such severe criticism, when other regu-
lators, who had responsibility for this and other DOE fa-
cilities long before execution of the search warrant, largely
escape comment.

O Midnight Burning at Rocky Flats. In the Rocky Flats

investigation, one of the more spectacular allegations of mis-

conduct investigatad by the government related to charges of

so-called midnight burning: incineration of mixed hazardous -

and nuclear wastes that was allegedly concealed from the
public. If these charges had been true, such actions would have
eommwdbowmgmhﬂcuofDOEpohcywhpotmmﬂy
scrious effects on nearby urban and suburben populations.
Afier years of investigation, however, the prosecution team
reporied: “the UNITED STATES has concluded that the Build-
ing 771 incinerator was not operated coatrary to the DOE
ordered shutdown.™ '
Congrmoml investigators publicly disagreed with the
ions® conclusions that no incineration occurred af-
ter the DOE ordered the incinerators shutdown in December

1988.'77 According to the Wolpe Committee, there was -

evidence that secret midnight burning had occurred as part
of a phased shutdown. One would expect & congressional
committee to document such 2 serious charge carefully.
The Commium'lkcmhom. cites no significant sup-
porting evidence.

The Committee bolsters its by citing testimony
of the lead FBI agentin the case, '™ The basis forthe agent's
opxman.howva.unotmppbed.“’Mm,xﬂheCom
mittee had attempted to confirm the agent’s uncomoborated
charges, it would bave reported that none of the other

106. PlaintifT"s Seatcocing Memorandum at 106-16, Unlted Siczes v.
Rockwell (No. 92-CR-107) (D. Calo., filed Max. 26, 1992) (foomose

even though thes incinerator lackad apamlt.TbDOBhdpm'udy
xb:‘v&dpdwmmdmm .which were ot
p‘gmdnmhdaddu Incinarstor ia snother buildiog
(oumber 776) “‘was not used 0 trest o¢ disposs of hazardous of
mixed wasee.” /d. a2 107.

107. See WoLre REroRT, s5pns nows 3, at 91 and notes 108-09, infre.

108. The Committes also cises the existence of canein documencs whoss
significance is unclear, WoLrs Rrort, supra note 3, at 93-94.
109. The Committae largaly bases its charge oa ths following exchange,
as reported by tha Committos:
Ms. Holleman: Did you havo any evidence that DOE had
mﬁmﬂymmw to run during this ims
{after Docexnber 1988)?

Mz, Lipeky (The lead FBI ageat in the case]: The answer ©
that questica would roquire me w provide grand jury infoe-
matica protectad by Ruls 6(¢) of the Federal Rules of Crimi.
nal Procodure.

Mas. Holleman: Do you know who ia DOE. let's sy, modified
the shutdown order end told Rockwell, yes, you can shut
down in thit orderly fashioa?

Mr. Lipeky: The saswer to that question would require me

wprovxdemndjwymformmpmmwdbyknleﬁ(e)of
the Federal Rules of Criminal Procedure.

WoLre Rerorrt, supra nots 3, at 93. Fed. R. Crim. P. §(e) prohibits
1 goveroment agenk from publicly disclosing matters occurring be-

fore a graad jury.
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principal members of the prosecution team in the case
(including the lead Denver-based prosecutot, whom the
Committee generally praised for his aggressiveness, the
lead ECS attomney, and the lead EPA agent) agree with the
ludFBhF 's conclusion that the secret incineration had
occurred. '!° Thus, the Committee's conclusion about mid-

- night bumning flies in the face of the available evidence.

“Political”’ Interference

Within the context of the congressional oversight investi-
gations, concern over *‘political™ interference has genenally
ukmthcfomofmqnmmzo

Bush Administration's political allics. The Dingell and
‘Wotipe Reports do not find that any fixing of cases occurred.
Indeed, ons of their criticisms of the ECS genenlly is that
career ECS prosccutors (and in some cases, assistant U.S.
Attorneys) concurred with decisions not to prosecuts, oc to
accepts pleas, that the congressional investigators believed
to be too lenient.'"! The GW Report, consistent with its
geactal methodology, repeats rumors of *possible** political
mihmcvoioedbythokqaoac(monym)mhn
itself actually makes no *‘finding** of political influence. !12
*‘Political™ pressure, howevez, takes many forms. Con-
gressional oversight of prosecutors it inherently political .
Poorly or unfairly conducted oversight itself can become
a threat to the ordetly administration of justice. Rather
than evaluating each case on its merita, tors may
be tempted to seek what they belisve will be politically
acceptabls results. Counsel for an individual against whom
charges were dismissed in the PureGro matter’'’ do-

110. The views of the members of the prosecation team were cbtxmed
during intexviews with the author of this Dislogue ia November 1993
1L h-d&ﬁu.hbbpnudvhlponmnmlﬂgh}ymduld
individaal decizions made ‘Enu appointecs, but did st pee-
mnyamihmﬂnmnku ged to ovectly “political™ canses.

112, Accarding 10 the Report
While this Report makes no direct findings of poliical in-
terference ia individual ECS cascs, federal prosecutors aad
lovestigasxs have given the Project decxiled allegations of
such coadunct,
GW Rzrorr, agpra oots 1S, & 31
The GW Report deciines 10 repeat these anproven allegations la
more detadl, reporedly 0 that the specific officials accused could
be given &a opportnily © respond. /4 st 31. 1n Juns 1993, the GW
Project Director nevertheless stated in an articls for the Washingion
Post:
Eaviroamental cricaes is the taoet visible examples of a sectica
wwwmm&mw
. the eavironmental crimes sectioa becsuse of their
wﬂhnpmnmydmwmfwmoammmm
polideal appointes.
Lsikoff, supra note 23.
SMy,lethmww
Tnmmm“lnmpmamdmhpdmnlm

ecrd Speech to Herltage Foundation Ralses a Ruckus,” Cou.Clna.
Rar, Sept 6, 1993, a2 1. )

113, Unled States v. PureGro etal, CRO0-228AAM 10 -J23AAM (ED.
Weasd.). In PxreGro, the oa:mumdrourempbycuvaam-
irally indicted for alleped fi Telating to the bandling of pes-
nﬁammwywdnmmm



 tions taken by political “hack{s).”'"

164 : NEWS & ANALYSIS

scribed the issue this way in a letter to the GW Project
Director:

Although your article suggests you think the government
decisions made in PureGro were political ones, the
opposite is true. It would have been pohﬂally expedient
to maintain the charges in the case ag they wers originally
filed. EPA and local investigating staff,
including thoso who testified befors (Rep.] Dingell last

- fall, would have boen happier. The Washington State
Attorney General s Office would have been happiee. The
;ovanmwouldhnbmmunwvdypm-
cuting en crime. Instead, the Department of
Justice did what it is supposed to da, decide cases based
on the facts and the interests of justice. '!*

Based on the record to date, the congressional investiga-
tors have made no attempt to limit the. “political** impact
of their own investigations to legitimsate areas of policy.

_Theyhavcmnudpmmmdthodebue,gomswfun

to characterize exercises of discretion as ac-

Environmental Criminal Prosecution During the 1980s

Whatever one believes about former President Bush's claim
to be the “‘environmental President,” environmental crimi-
nal prosecution flourished under the Reagan and Bush Ad-
ministrations. The ECS was established in 1983.'!¢ Since
then, it has grown from S to approximately 30 attorneys.
Its total budget increased dramatically over the same period.
Prosecutions have increased from 40 {n fiscal year 1983,
to 125 in fiscal year 1991. U7 Moltimillion dollar eriminal
fines like those assessed in recent years agsinst large com-
panies such as Exxon, Rockwell, and United Technologies
ion do not in themselves evidence a cozy attitude
toward industry, Even if, as the GAO's latest statistics show,
the majority of prosecutions have been led by local US.
Attomeys® Offices,"!* those offices were generally headed
by political appointees.
In the face of these statistics, the Dingell and GW Reports
make the bald assertion that however much federal prose-
cutions increased during the 1980s, they should have in-

- 114, Leuer from David V. Manhall, counsel for individual defendant,

10 Jonathan Turley 5-6 (Ape. 11, 1993) (oa flle with author). The
letter wasg writtea in the costext of an articls published by the Project
Directoe in the Wall Street Journal discussiag, among other maners,
the PureGro case.

115. See GW Rerorr, supre note 25, st 29 (description of former
General Hartman

6. Fcueonéise i dthaBCS.mimw.Sm.nuMm
Times at Jusrice EPA: The Origins of Environmensal Criminal
Prosecutions and the Work That Ronaing, SQG!o.WAsx.Lva
900-15 (1991).

117. See Depanment of Justice Press Release (Mny 8 1992) (a¢
mesasured by annual number of indictments). The same statistics
on the increase in indictments can be found in the GW Report
itself, Se¢e GW Rerorr, s ?m note 15, at 7. Since fiscal year
1987, the annusl number of indictments has gemﬂy beca be-
tween 100 and 135.

Tbe cited DOJ Release is reladvely im in defining the
data upon which it is based. The GAO STUDY, supra note {1,
provides a more detailed statistical analysig of federal eaviroa-
meatal prosecutions geaerally for the fiscal years 1988 to 1993.

118. See GAO STUDY, sxpra nots 11, at 27.
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crmcdmorc-"'AccordmgwtthWchon.mcDOJs
average of 100-120 environmental prosecutions per year
*is surprisingly low.**'*

Although the Reports® maﬁonuanugm.blchypothmm,
neither Report offers any objective evidence to support this
theory in the face of the apperent pattem of enforcement
noted above. Both Reports ignore or avoid any of & number
of benchmarks they might have used. Did, for example, the
mhnvcnumbaofmaimimlp:mocuﬁomdnmanauy
outmgfedadpmecmmmovcrdntelevnmumepawd?
How did federal and state prosecutions from the same states
compare? What was the trend in federal civil enforcement
statistics over this period?3! Are civil and administrative
cases ahead or behind of the criminal trend? Do differences
in cascs brought in different geographical regions over-
shadow differences between the ECS and certain U.S. At-
torneys® Offices?

The only objwdvcbendxmrkmggwedbythccw
Report to suppost its claims appear to be an expected level

of prosccutions “‘given the size of industrial production in

this country.”'2 It is unclear, however, how one can esti-
mate the likely number of enviroamental crimes (and the
desired number of cavironmenta! prosccutions) based solely
on the nation’s groes domestic product. Reliance on the size
of the nation’s economy slons to estimate optimal levels
of criminal enforcement ignores numerous other relevant
sources of data. For example, American companies spend
billions every year for poliution control. ' Partly as a result
of these expenditures, air and water from indos-
trial sources like those targeted by the GW Report have
genenally decreased since 1970 (not increased as the Re-
port's theory would suggest).'’** Ambient concentrations
bave similarly shown & general decrease. '™ Moreovez, al-
though the U.S. economy generates enommous amounts of
poliutants, much of this poltution is generated quite legally,
and should not affect tho optimal level of eavironmental
prosecution.

This is not to say that environmental progress has been
made independent of environmental enforcement-—the two
cbviously go hand-in-hand. Nor is this argument intended
to suggest that the current system of enforcement could not
be improved. Nevertheless, the strong upward trend in
119. See DpioxLL RErvort, niprs noms 4, at 2 (DOJ eaforcement figores

“*do noe indicate how much more could bave been achicved but for
the actoes of the ECS™); GW Rerorr, suprs noto 15, & 13,

120, GW Rarogr, sapre nots 15, &t 13,

121 memw&»mmmu
civil cases, it cites 8o statisncs. /d. o 13.

1. d =13

123. The U.S. Department of Commserco estimates that private businesses
ia the United States epont botween $30 and $50 billion & year each
between 1972 and 1990 (ia 1987 dollars). See CouncL on
NWENTAL QUALITY, ENVIRONMENTAL QUALITY: 232D AN-

wuAL Rerorr 283 (1993).

14, See.eg,ld ut8, JZS(WWmdmomeoUmnn,
M‘ p‘m, mm oxides, volatile or-
_ gamic compounds, carbon mooozide, and kead gince 1970).

| 125 See i ot 321 (modest dacline in ambient coacentrations of seloctad



24 ELR 10086
criminal prosecutions during the 1980s, appears to suppor
» cooclusion other than that suggested by the GW and
Dingell Reports.

Propoeed Rules of Principled Congressional Oversight

From the foregoing discussion, it is apparent the Dingell, GW, -

and Wolpe Reports all are seriously flawed. How, though,
should congressional investigations be conducted? This Dia-
logue proposes certain basic principles, as set focth below.

The first rule of principled oversight (or of journalism
or scholarship) involving criminal matters should be the
recognition of the adversarial balance that lies at the base
o(mcﬁmindjucﬁeemlnvcsupmtsshmﬂdmm
ine, equally and fairly, opposing pogitions on a particular
me‘rhisdocsnotmunthncvaycougxusiondb«mg
or report must be a full-blown criminal trial. But where
mdcnceofthegmhotmnomecofindxmhutha
subject of a congressional hearing, congressional investi-
gators should recognize the misleading and unfair effect
that any oversight may have if it is limited solely to one
side or the cother,

The second rule of principled oversight should be fair
standards of judgment regarding prosecutorial conduct.
Prosecution is not a science, and reasonable prosecutors
and agents may disagres reasonably over the merits of a
particular case. Sophisticated congressional oversight
should recognize this fact, rather than harp on everyday
differences in evaluating particular cases. Similariy, a prose-
cutor should be able to conclude that the proof in a particular
‘case may not be adequate to sustain a conviction of a
particular crime without being subject to charges that be or
she is sympathetic to the type of crime in question. It is
unfair to label a specific prosecutor “’soft* on crime based
on his or het evaluation of & single case.

As corollary to this second rule, congressional oversight
.Mddwhvctbonphmuummd:ﬁhgmhbuwm
advocacy positions taken for purposes of bergaining, and
positions resulting from the practical difficultics in proving
even the strongest criminal cascs. While it may always be
possible to argue that a compromise may have resulted in less
than the maximum possible penailty, Congress should not
routinely criticize criminal pleas unicss it is prepared to live
with losses by the government in marginal or risky cases,

’mnd,congrmannlhvem;ﬂomsbwldbcmmdﬁnof
the inherent difficulties of staging a “‘balanced'* congres-
sional hearing where koy factual issues are hotly disputed.
Receant history offers classic examples of how normal per-
tisan politics can hamper balanced proceedings where Con-
mnsclfmmpawwtu:mm&aﬁndamdwcagh
guilt or innocence in individual cases, 3

Certain types of oversight are inherently difficult to per-
form fairly in the naturally political forum of a congressional
hearing. As a practical matter, which political party is geau-
inely likely to provide balance by speaking on behalf of
those accused of crimes against society, whether environ-
mental or other? The temptations of demagoguery in this
area must be consciously anticipated and avoided. As a
result, congressional investigators should be especially sen-
sitive to the particular difficulty, and in some cases the

126. hlnmmphmpmmwmlkm
of Justice Clarence Thomas.
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improbability, ofttmamgnfurbahncc in overseeing in-
dividus! criminal investigations. ‘¥’

Fourth, investigators should respect the elaborate system
of protections that the U.S. Constitution,'* courts, and
legislature hnveectabhshodforpmtoctmgthcnghtsof those
under criminal investigation or indictment. Congressional
hearings should not, for example, be an excuse for allowing
government ageats (or members of Congress) to avoid the
burden of proof that the government would normally bear
in asserting that unindicted suspects are guilty of criminal

" activity. Noc should congressional investigations be a back
. dooe for waiving protections of unindicted individuals nos-

mally provided by rules of grand jury secrecy. If a progecutoe
ot other government agent engaged in such conduct directly,
heouhewonldpmbcblybe:uhjoawdhdpllmryacdon.
Congressional investigators should not effectively negate
such standards in the name of oversight without a cleacand
convincing reason for waiving the normal rules,

Conclusion

Asamﬂtofthdrﬂnwedmemodology tthmg:lLGW
deolpechorupuntmmneommdmuladmg
picture. In the wotld of the congressional critics, prose-
cutors walk away from “airtight™ cases without explana-
tion, and attorneys who have chosen environmeatal prose-
cution as their specialty exhibit an irmational and possibly
subversive hostility to their work. In this world, certain
cuucannocbeloa.cmthoughloemmglymgm
are lost in the real world every day:'™ (o be accused is
to be convicted, and for a prosecutor to fail to seck an
indictment in any case prescated by an investigating agent
evidences a lack of eavironmental purpose.

The Dingell, GW, and Wolpe Reports ignote the essential

127, hﬂsmnk%&mhwuw
Judiciary Commirtees ss in.the coryont
i (Rsp.Schmumoaden&:,uyCmbu

¥ has ity for EPA, aexd
endz.oﬂg.bhpngmny respoasibility A,

in Clvilet] has takon tho posithon
that Congress* roceat threat 1 1300 subpocnas 10 carcee

)8
From a more scademic poimt of viow, ProLKmnahCannh
has loag advocated increased scrutiny of prosecutorial discredion.
&21:'-8(197!). S . :

129. At least coo member of the Dingell Committee exhibitod & moms
realistic view of the inherently tcanous natre of cvea sesmmimgty
srightforwsrd prosscutions. See Dovarrt Heanmng, npre aow
gul%(wdm&hnmdummw
EXPericnoes 88 & PrOsOCUOr)

[ lost my first seven trials that [ prosecuted. 1 lost—e guy
bad had his driving liconse suspended but for work privileges.
He left work at 2:30 i the afternooa and wad found inchrisssd,
WWhlmwmunIMhh
morning, totally incbristed, and | tied to prosscuts bim
becaase ho [cbrvioutly] was not , . . driving homo from wodk.
I lost chat one.
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role of the prosecutor as a secker of justice. It is in all
citizens' interest that a prosecutor be able, in good faith, to
decline a casc against a particular suspcct without being
accused of endorsing the underlying crime. !* The congres-
sional attacks on carcer attomeys who have declined o
prosecute cases that the attomeys believed to be unsupported
by the evidence, if allowed to stand unchallenged, will have
the opposite effect.

Notwithstanding the enormous resources dcvoted to
them, the Dingell, GW, and Wolpe Reports fail to provide
a meaningful basis for addressing important questicns about
the future of the ECS. For example, would environmental
prosecution be more effectively handled by main DOJ or
by local U.S. Attomeys? Bureaucratic struggles between
main DOJ attorneys and U.S. Attorneys® Offices have ex-
isted for many years. Some types of cases (such as tax and
antitrust prosecutions) have been effectively handled by
centralized prosecution, while most others have been dele-
gated to local U.S. Attorneys. Are environmental criminal
violations, like tax violations, so different from typical
white-collar matters that they would benefit from a special-
ized office to prosecute them? Evea if the answer to this

24 E1IR 10087

question is “‘yes," is the benefit of such specialization lost
when the appointed central authority must try to manage
criminal cases from a long distance (as ECS attorneys typi-
cally do)? Would the ECS be more effective if joined to
the DOJ's Criminal Division? Would the beaefits of spe-
cialization remain without the concomitant difficulties if
the typical ECS attorney were a legal specialist or advisor,
rather than a trial attorney 28 ig now in theory the case?
What is the likelihood that local U.S. Attomeys in some
regions of the country would tend to minimize environ-
mental prosecutions against local companies? !

Rep. Dingell's GAQ study is a step in the right direction.
Its careful statistical approach is far more important than
the superficial inquiries about organizational *‘cultures*
that have dominated the congressional studics to. date. We
should look forward to the day when congressional com-
mittees devote less effort to shallow sermonizing, and more
10 scrious study of the difficulties of environmental criminal
prosccution, and bow the government’s criminal enforce-
meat powers can best promote a sound system for regulating
industrial pollution.

130. In scveral well-known recent cascs, overly aggressive prosecutions
havehdmundetmblemuh&hbanjavukv Petrovsky, 1993
US. App. LEXIS 29694 (Nov. 17, 1993), the Circuit of Appeals
for the Sixth Circuit held that DOJ attomeys engaged in miscoaduct
by failing to disclose evidence in litigation that Jed to
the extraditon of a subject of investigation (an alleged Nazi con-
ceatration guard) and the subject’s trial oa capital charges in
the State of Israel. /d. st 3. In Jacobson v. United States, __US.__,
112 8. Cu 1538, ll8LEd.2dl74(l992).lthumemhdd
that government investigators had eatrapped a defendant coavicted
of receiving child pornography. In a third,
the DOJ voluntarily dismissed charges MWM
Jnmanewhemmcdonﬁthlmudm in the defense
industry. SeeU.S.AdmermthmudCac CarcAco TRIBUNE,
June 23, 1987, uAlS('l'hegovunmwhmndtuupmdumg
we were wrong.'). Prior to dismissal of the case, Beggs was forced
to resign from his position as administrator of the Natiooal Aero-
nautics and Space Administration.

In light of the ulimatc disposition of thess cases, a decision to
dechmwmunyo(memthonumhlvebomlnu
preted to mean that the prosecutors in question generally
mmdmmwmdwuﬁaoam(umcmolbaw
M).achﬁpawwhy(mhmdluobm).uddm
frand (in the case of Beggs). The congressional investigatioos that
form the subject of this Dislogue, however, uniformly anribute such
improper modves o the prosecutors they lavestgaied. See. o g.
GW RerorT, supranote 15, ulc(dmmmn;umedp:um
as exhibiting “a poted disinclination to prosecute en

");DmomRuon suprapote 4, a1 36-37, 4S(d:nnamnq
prosecutors’ concerns about the validity of conemplated charges
a8 “‘weak,” “absurd,” and “malking] little scnse’"); Worrs Resoer.
:upmm3.u12(DOJomdah“lppe-ndwphcebnkm
oa eaviroamental crimes®*).
131. The tendency of environmental cases 10 result in Balkanired doaa-
sioamaking has }ong been noted. See generally BRUCE A. Acxea-
AN & Wnrian T. Hassize, CreaN Coa/Dmry Arx (1981)
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916-351-8604

William R. Phillips
Vice President, Law March 1, 1994

Honorable William H. Wilkins, Jr.
Chairman

United States Sentencing Commission
Federal Judiciary Building

Suite 2-500

One Columbus Circle, N.E.
Washington, D.C. 20002-8002

Re: Environmental Sentencing Guidelines
Dear Mr. Wilkins:

I am writing to express Aerojet's serious concerns with the proposed
environmental sentencing guidelines issued by the Advisory Working Group on
November 16, 1993, and our strong belief that further review and drafting work,
with the active participation of corporate experts, is necessary.

Aerojet is the aerospace segment of GenCorp, engaged primarily in
propulsion, electronics and ordnance work for DoD and NASA programs.

In general, we agree with the dissenting views of Messrs. Guerci and
Hemphill of the Advisory Working Group submitted on December 8, 1993. We
also endorse the comments of Don Fuqua, President of the Aerospace
Industries Association, in his letter to you of February 28, 1994. Following are

some of our principal concerns:

- We question at the outset whether environmental offenses should be the
subject of a separate set of sentencing guidelines. This question is all
the more pressing because the basic thrust of the proposed guidelines is

to elevate penalties for environmental violations well above those for
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other types of corporate crimes -- as though environmental crimes were
inherently more serious and culpable than, say, fraud or antitrust
offenses. In fact, it is commonly understood that environmental violations
most often occur without deliberation or bad intent and sometimes even
without knowledge on the part of the corporate managers involved. Strict
liability is thie order of tie day in the environmentai arena, everi in
criminal enforcement, where the element of criminal intent is often set
aside on the basis that environmental violations are "health and welfare
offenses." Thus, the entire concept of special, more onerous sentencing
for environmental crimes runs counter to common sense and fairness.

- Most of the "Specific Offense Characteristics" used to increase fines from
the "Base Offense Level" relate to the environmental effects of the
violation and have nothing to do with what should be the principal factor
in determining a sentence: the state of mind (or relative culpability)
imputed to the corporation from the intentions and actions of its
managers and employees.

- The draft guidelines provide that in no event shall a fine be less than the
“economic gain” of the offender plus costs directly attributable to the
offense. The "economic gain" is to include all cost savings the offender
realized by avoiding or delaying compliance. However, such costs
obviously cannot be established on any factual basis and would have to
be addressed by hindsight and speculation. And how can an "economic
gain" be established at all when, as is very often the case, the

environmental incident could not reasonably be foreseen? (For
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example, even a well designed and maintained waste facility may
malfunction under circumstances that subject the company to liability.)
By definition, “economic gain" presumes conscious avoidance or delay
by company managers, which may not be factually true at all, even in a
criminal proceeding.

. in these and other ways, ine guideiines are structured to raise penalties
to the upper end of the statutory sentencing range, so that the minimum
and maximum fines stated in the statute have no real meaning. The
McKenna & Cuneo law firm, in a letter of December 23, 1993, estimated
that “"the average penalty under the guidelines would increase almost
70% over the penalties presently being imposed for the same violations."

. As has been pointed out by other commenters, the compliance program
set out in the guidelines is too extensive and too rigid to function as a true
lever for compliance, or as an equitable base for mitigation of penalties.
To require the local auto repair shop and General Motors to meet the
same compliance criteria is inherently unfair. Even more unfair is the
requirement that every criterion be met as a condition to sentencing
relief. The old-fashioned virtues of “trying hard" and "substantial
compliénce" should have some place in environ'mental sentencing.

. The draft guidelines embrace the idea of court-managed probation of
corporate énvironmental offenders, despite the generally negative record
of corporate probation in other areas, and despite the courts' obvious

lack of expertise in environmental technology and management.
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Probation may be necessary to bring a real corporate outlaw into

compliance, but should be reserved for the extreme situation.

Thank you for your attention to these comments.

cc: Don Fuqua
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February 28, 1994

Honorable William H. Wilkins, Jr.
Chairman

United States Sentencing Commission
Federal Judiciary Building

Suite 2-500

One Columbus Circle, N.E.
Washington, D.C. 20002-8002

Dear Chairman Wilkins:

On November 16, 1993, the Advisory Working Group on Environmental Sanctions
submitted its revised draft environmental sentencing guidelines to the Commission. On
December 16, 1993, the commission published a notice requesting public comments on the
Advisory Working Group’s proposal. We are pleased to respond to your request for
comments.

The Aerospace Industries Association (AIA) is the non-profit trade association
representing the nation’s manufacturers of commercial, military, and business aircraft,
helicopters, aircraft engines, missiles, spacecraft, and related components and equipment.

AIA has closely followed the activities of the commission during the past several years.
To the extent possible, we have also tried to monitor the activities and progress of the
Advisory Working Group in drafting its proposed environmental sentencing guidelines. We
carefully reviewed the Advisory Working Group’s March 1993 draft guidelines, and submitted
comments to the commission on May 13, 1993 (Copy attached).

However, in reviewing the Advisory Group’s November 1993 draft, it is obvious that
none of our earlier comments have been adopted by the Advisory Group. In addition, this
later draft creates new issues that have not been the subject of public comment, but should
be. In light of the number of deficiencies that we see in the Advisory Group’s draft, we urge
the commission to reject the revised guidelines -- at least until there has been an opportunity
for the commission to obtain both oral and written comments from interested parties. AIA
would be pleased to participate by providing detailed comments.

With respect to the November draft, we are particularly concerned about several key
approaches which provide the foundation for the entire draft guidelines. These include:

Aerospace industries Association of America, Inc.
1250 Eye Street, N.W., Washington, D.C. 20005-3922 (202) 371-8400
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-- the radical departure from the use of dollar amounts to the use of percentages of
the maximum statutory fine and the use of standards unique to this section;

-- the unprecedented establishment of a minimum fine that could obviate the important
mitigation factors of the guidelines, such as those for effective compliance programs,
voluntary clean-up, or cooperation with administrative agencies;

-- the mandate that organizations establish a separate and distinct environmental
compliance program divorced from a company’s other compliance programs, and

-- a mandate for a standardized, inflexible environmental compliance program that
ignores an organization’s size, contact with hazardous substances, or past compliance.

Any of these issues should be enough for the commission to withhold approval of the
Advisory Working Group’s recommendations until the implications of its suggestions have been
carefully reviewed. Taken together, we believe the case is compelling for outright rejection,
or at least delay.

. We would welcome the opportunity to submit more detailed comments to the commission
during a public notice and comment period. In the interim, if AIA can provide you or your
staff with any additional information, please do not hesitate to contact Patrick Sullivan of my
staff at (202) 371-8522.

Sincepely,

—

Don Fuqua

Enclosure

DF:pds
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LeRoy J. Haugh

Vice President
Procurement and Finance
(202) 371-8520

May 14, 1993

Advisory Working Group on Environmental Sanctions
United States Sentencing Commission

One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Dear Sir or Madam:

In response to your request for comments on the working draft
of recommended environmental sentencing guidelines, some of our
member companies have provided their comments directly to your
office. However, we as an association have not previously
responded and would like to do so at this time. Our preliminary

. study of the draft guidelines gives us several concerns which are
discussed below. The Aerospace Industries Association (AIA) is the
nonprofit trade association representing the nation’s manufacturers
of commercial, military, and business aircraft, helicopters,
aircraft engines, missiles, spacecraft, and related components and
equipment.

We believe that the draft guidelines would severely punish
even corporations that had taken all appropriate preventive
actions. One way the draft guidelines accomplish this result is
by limiting mitigation credit to 50% of the base fine. By
contrast, under the Organizational Guidelines, a fine range between
5% and 20% of the base fine is theoretically possible.

A somewhat related matter is the aggravating factor for prior
history which does not consider the "quality" of that history. A
corporation that had prior convictions or adjudications in spite
of vigorous compliance efforts would have its sentence aggravated
to the same extent as an environmental scofflaw. Considering the
quality of the prior offense would be consistent with the provision
for mitigation credit for offenses involving a lack of scienter.
If prior convictions or judgments were based on strict liability
or collective knowledge standards, then the "aggravation" caused

. by such prior history should be reduced as well.

Aerospace Industries Association of America, Inc.
1250 Eye Street, NW., Washington, D.C. 20005-3922 (202) 371-8400
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The description of a compliance program necessary to satisfy
the mitigating factor of "Commitment to Environment Compliance"
goes 1into excessive detail. A more general, and shorter,
description with some discretion left to the judge would be more
appropriate.

While in general the efforts of the Sentencing Commission are
aimed at limiting the discretion available to sentencing judges,
the area of environmental enforcement is one that calls for more
discretion than represented either in the current draft or in the
prior guidelines issued by the Commission. Discretion is
particularly appropriate because much of the conduct now being
dealt with via criminal enforcement occurred at a time when such
conduct was being regulated administratively, civilly or not at
all. While government can certainly change its enforcement
priorities to respond to increasing public sensitivity to
environmental issues, the ability to soften the impact of
unexpected changes in government priorities should reside with the
courts. The very high fine levels and low standards of culpability
also call for the availability of greater discretion.

The aggravating factor of "concealment" does not recognize
that in many instances so-called corporate crime involves employees
violating company policy as well as the law. Nevertheless, the
aggravating factor applies even if the employee attempted to
conceal information from his employer as well as the government.
This aggravating factor should be limited to actions of certain
employees and should exclude actions intended to deceive the
organizational defendant as well.

The aggravating factor of "lack of a permit" seems redundant
since some conduct is illegal orily because of the absence of a
permit. This aggravating factor should be eliminated, or at least
limited to cases where the absence of a permit is not a necessary
element of the offense.

We are also concerned that if the government contests the
adequacy of a compliance program, the defendant could be required
to fund the dispute. The guidelines authorize the court to hire
experts, at the defendant’s expense, to evaluate the compliance
program. Since the costs to the government to challenge a program
would therefore be minimal, such government contentions are certain
to be a regular feature of every sentencing under these guidelines.
A far preferable approach would leave discretion to the judge to
determine appropriate methods for testing the adequacy of a program
should he or she determine it to be necessary. '



Conspicuous by their absence are discussions of deviations

from the guidelines. The organizational guidelines set out
circumstances when a court may make a "departure" from the
guidelines, such as for extremely low or high culpability. The

environmental draft has no such provisions.

Finally, the base fine table "re-legislates" decisions already
made by Congress. By using percentages of the maximum fine which
vary based on the extent to which the conduct harms or jeopardizes
people or the environment, the guidelines do what Congress has
already done. The Clean Water Act for example provides for
criminal fines between $25,000 and $250,000 per day determined by
the same sort of factors.

We understand the difficulty in developing a set of
guidelines for such a complex area. However, the draft as
presently written falls far short of being an acceptable solution.
We recommend, if the Commission is unable to arrive at a workable
and fair set of guidelines, that no guidelines be issued. Causing
industry to litigate the inequities in any set of guidelines rather
than addressing the issues directly is not a solution. Rather the
Commission would be better served by issuing a set of broad
principles for sentencing and abandoning the development of a
detailed set of flawed guidelines.

If we can be of further assistance, please do not hesitate to
contact the undersigned at (202) 371-8520.

Sincerely,

eRo

LJH/pds
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James C. Schultz RAILROADS

General Solicitor

February 24, 1994
HAND DELIVERY

United States Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D.C. 20002-8002
Attention: Staff Director
Re: Sentencing Guidelines for United States Courts
Dear Sir or Madam:
Enclosed are the original and five copies of Comments of the
Association of American Railroads on the Draft Sentencing Guidelines for
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BEFORE THE
UNITED STATES SENTENCING COMMISSION

THE ADVISORY WORKING GROUP ON ENVIRONMENTAL OFFENSES:
DRAFT SENTENCING GUIDELINES FOR ENVIRONMENTAL CRIMES

COMMENTS OF THE
ASSOCIATION OF AMERICAN RAILROADS

The Association of American Railroads (AAR),! on behalf of its member
railroads, submits the following comments on the Draft Sentencing
Guidelines for Environmental Crimes (Draft Guidelines) proposed by the
Advisory Working Group on Environmental Offenses. See 58 Fed. Reg. 65764
(December 16, 1993).

AAR shares the concern underlying the Draft Guidelines, that
environmental laws be fairly and effectively enforced and that compliance
be encouraged for all business organizations. However, AAR opposes the
adoption of the Draft Guidelines in their current form on several grounds,
discussed fully below. Chief among these objections are the elimination of
organizational culpability as an important factor and the limitation of
judicial discretion in inappropriate ways. Adoption of this proposal will
lead to the imposition of unconscionably severe penalties for minor
environmental violations, as well as a confusing and inconsistent method of
dealing with organizations as criminal defendants.

The Draft Guidelines, without any articulable rationale for doing so,
would impose sentences which are different and more stringent than those
for other organizational crimes. There is no reason to believe that
criminal violations of environmental laws impose unique or more severe
consequences upon society than other types of organizational crimes;
certainly there is no compelling reason for instituting an entirely
different and complex sentencing scheme. The available evidence indicates
that very few environmental crimes result in identifiable harm; the
spectacular oil spill or dumping of toxic chemicals into a water supply is
by far the exception and not the rule. Rather, most environmental crimes
involve violations of paperwork requirements, reporting requirements,
permit conditions or other technical regulations. These regulatory
offenses are not significantly different from those which are not
"environmental" and thus remain under U.S.S.G. Chapter 8.

The Draft Guidelines assess the seriousness of a violation in an
overly simplistic way and thus exclude highly relevant considerations. The

l1AAR is a trade association whose member railroads operate 75 percent
of the line-haul mileage, employ 89 percent of the workers, account for 91
percent of the freight revenue of all railroads in the United States, and
operate almost all of the nation's inter-city passenger trains.
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Guidelines inappropriately group all "hazardous or toxic substances"
together; in fact, materials categorized as hazardous or toxic differ
widely in their toxicity and the degree to which they pose a threat to
human health or the environment. Sentences for environmental crimes
involving a toxic or hazardous substance should, in many cases, reflect the
relative toxicity, quantity, and concentration of the material, as well as
the circumstances of its release. Similarly, the Guidelines err in
treating all permit violations the same. As a consequence of these
problems, the numerical system set out in the Guidelines for ranking
offenses does not reflect all the factors relevant to determining the
seriousness of any given violation.

The Draft Guidelines are also seriously flawed because they fail to
account for culpability as the primary factor in sentencing, including
issues of intent, knowledge, and ability to control. It is important to
remember that an organization, which is only vicariously liable, is not
identical to an individual, who is personally liable. The degree of
knowledge and control by the corporation in the misdeeds of its employees
should be a highly relevant factor in the establishment of an appropriate
penalty, yet the Guidelines give no weight to this factor at all. For
instance, a company may itself be found criminally liable even when the
employee actually committing the criminal act does so in violation of
company policy and against instructions and then conceals his activity from
company management. This may not be an unusual situation for a large
company with many employees, some of whom may save themselves time and
effort by engaging in activities which they know to be forbidden. Such a
situation is obviously relevant to the question of culpability and can
occur regardless of the sophistication and thoroughness of the type of
compliance program described in the Guidelines. The existence of an audit
and compliance program is thus not instructive on the question of whether,
in a specific instance, the corporation knew of or exercised control over
the commission of a particular violation. This critical question is
entirely absent from consideration under the draft.

The failure to consider corporate culpability is especially damaging
when one considers the hundreds of thousands of environmental regulatory
provisions of which one can unwittingly run afoul. Under these
circumstances, even the most sophisticated, well-intentioned, and well-
informed environmental professional may fail to note or may misinterpret a
regulatory provision. Although such inadvertent behavior may be sufficient
to support liability in some cases, it does not justify imposition of a
harsh penalty under the sentencing scheme. Heavily regulated industries
such as railroads must operate within a maze of federal regulations of all
kinds and thus inadvertent violations are not unlikely.

The credit for corporate compliance programs provided for in the
Draft Guidelines does not alleviate the failure of the Guidelines to
consider culpability. As a practical matter, very few organizations will
be able to achieve a compliance program meeting the Guidelines'
requirements. It is unrealistic to demand that every aspect of a corporate
compliance program conform to the detailed guidelines for such programs;
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even for a corporation with a good program and a solid commitment, this
kind of perfection is unlikely to be achievable.

Even if a corporation's compliance plan were to meet the Guidelines'
extremely high standards, the degree of mitigation offered for this factor
is severely limited and much too low; in all probability, even a
corporation minimally culpable would pay an excessive penalty. Given the
difficulty of complying with the Guidelines' requirements for compliance
plans and the lack of sufficient rewards for doing so, the Guidelines
provide little incentive to engage in the strenuous and expensive exercise
of designing a "Cadillac" compliance plan.

The Guidelines also fail to take into account the numerous and varied
other methods by which a violator is made to pay for its errors. Civil
administrative and judicial penalties are available to punish non-
compliance, as well as injunctive relief to force companies to take often
expensive corrective measures to achieve compliance. Any environmental
damage which may have resulted from the violation is compensable through
suits by governments for natural resource damage and by individuals for
tort damages. Corporations which do business with the government are
potentially subject to debarment from government contracts, a result which
can have disastrous consequences for some companies. None of these factors,
which may have a significant economic impact on a corporate violator, is
considered in determining an appropriate criminal fine under this proposed
sentencing scheme.

It is undisputed that the environmental criminal laws should be
vigorously, fairly and effectively enforced. Because they do not account
for all the relevant considerations that should be taken into account in
imposing sentences, the proposed Guidelines do not accomplish this
objective. Therefore, AAR urges the Commission to reject these proposals
and adopt standards which more fully reflect the true range of factors
which should be considered by the courts in exercising informed sentencing
discretion.

Respectfully submitted,

;p/?uﬁ%’(j'/¢%kﬁiéié4/b

James C. Schultz

Counsel for the Association
of American Railroads

50 F St., N.W.

Washington, D.C. 20001

(202) 639-2503

February 24, 1994
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The Honorable William H. Wilkins, Jr., Chairman
Julie E. Carnes, Michael S. Gelacak,
A. David Mazzone, and Ilene H. Nagel,
Commissioners

United States Sentencing Commission

Federal Judiciary Building, Suite 2-500

One Columbus Circle, N.E.

Washington, D.C. 20002-8002

Re: Simulations of Fines Under Work Group’s Proposed
Sentencing Guidelines for Environmental Crimes

Dear Chairman and Commissioners:

This letter addresses the simulations transmitted by the
government to Commissioners Nagel and Gelacak on January 24,
1994. I believe that the preparation of fines simulations is a
valuable and important exercise. However, because of the
. numerous problems with these simulations, I believe that they do
not support the proposition that the work group proposal is
sound.

First, the data set is too small. The simulations addressed
only ten cases. Based upon the Environmental Protection Agency’s
printout sent to me on June 30, 1993, and thereafter circulated
to the work group, there are far more cases. These should have
been evaluated.

Second, the factual circumstances of the cases are not
stated. It is not possible to determine whether the fine fit the
crime. Also, the complete story is not presented. For example,
the presence or absence of fines imposed on individuals is not
stated. This may be part of an overall plea.

Third, nine of the ten cases involved pleas. In these
pleas, it is reasonable to assume that an agreement was reached
on the number of counts to be charged. Therefore, these
simulations do not support the author’s conclusion that the
multiple violations provisions of the work group’s proposal is
reasonable. In fact, the ninth example (Ocean Spray),
demonstrates that through multiple counts, very large fines are
generated under the proposal.
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Fourth, these simulations do not support the view of some
members of the work group that the fine should be at least as
large as the clean up costs or natural resources damages. In one
case, Ashland 0il, oil cleanup costs exceeded the fine. 1In
another case, Bristol-Myers Squibb, there is no basis for
equating the restitution to natural resources damages.

Sincerely, - —
- ' )
\"' ‘ 7 / /7 / )
% S %//@ o

Lloyd S Guerc{/

. LSG:mcr

cc: Raymond Mushal, Esq.



February 23, 1994

United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Preliminary Comments of the General Electric Company
Concerning Further Development of Organizational
Sentencing Guidelines for Environmental Offenses

Dear Commissioners:

I am writing in response to your December 16, 1993
notice indicating the availability of the final recommendations
of the Advisory Working Group on Environmental Sanctions.

Last Spring, GE, along with Johnson Controls, Inc. and
IMCERA Group provided written comments to the Advisory Group
concerning its preliminary draft. I subsequently testified at
the public hearing held by the Advisory Group and, at the Group’s
request, provided supplemental comments relating to that
testimony. My commentary was based upon my experience over the
last four years as GE’s vice-president in charge of environmental
matters company-wide and, before that, my experience both in the
federal government and in private law practice with the
enforcement of the federal civil and criminal laws. Having
learned that the Commission will be meeting with the Advisory
Group later this week, I offer the following brief remarks
concerning the Group’s final work product.

The Advisory Group still has not provided advice on the
fundamental threshold question whether such guidelines are
necessary and whether the Group’s final recommendations truly
reflect empirical reality. The Group has likewise failed to
discuss the conceptual underpinnings and provide reasoned
justification for its choices. This is unfortunate, as the
continued lack of supporting analysis makes rigorous assessment
of the Group’s work quite difficult.

Generally, however, while the final recommendations
have moved in a positive direction, the movement is fairly
incremental. Significant structural and substantive problems
remain. GE'’s principal concerns are reflected in the attached
article which should be published soon in the Environmental Law
Institute’s policy journal, The Environmental Forum. These views
are more fully explained in my supplemental comments (also
attached) concerning the Advisory Group’s draft which,
unfortunately, remain equally relevant to the final proposal.




GE would be happy to provide more extensive comments at
a later date. Before the Commission takes further action on the
Advisory Group proposal, we would urge the Commission to have
staff explore the proposal’s conceptual underpinnings and provide
the results of its analysis to the public. In addition, it is
our hope that the Commission will undertake an empirical analysis
of existing sentencing practice and make that information
publicly available as well. These analyses are critical to
producing a principled approach to sentencing organizational
offenders that is realistic, workable, and fair.

Thank you for your consideration of our views.
Very truly yours,

L

Stephen D. Rams



SUBMISSION TO THE ENVIRONMENTAL FORUM

BY STEPHEN D. RAMSEY
VICE PRESIDENT FOR CORPORATE ENVIRONMENTAL PROGRAMS

FEBRUARY 14, 1994

I've contemplated the issue of criminal enforcement from many sides,
none of them theoretical. This is not an encomium against criminal enforcement
of environmental laws. Criminal sanctions are appropriate for willful viclations of
the environmental laws that will lead to demonstrable harm. Guidelines that
assure that similarly situated defendants are sentenced similarly and in
proportion to the offense are appropriate. This is, rather, the view of a potential
end user of the advisory group's product and a plea (no pun intended) for a
moment of perspective in which we ask: what shouid the criminal sentencing
guideiines accomplish and are we there yet? Hopefully guidelines will encourage
corporate self-policing, differentiate between technical and more egregious acts
and be creative and flexible in encouraging good behavior and deterring bad
behavior. Deepite a lot of hard work over a long period of time, the sentencing
guldelines proposed by the Advisory Group on organizational environmental
crimes do not, in my view, accomplish that goal. In short, we are not “there” yet.

The first step is to focus on what the criminal laws and criminal sentencs
are supposad to achieve. [t's pretty simple: bad behavior should be punished
and deterred and good behavior should be encouraged. Bad behavior is doing
what reasonabile people know will harm or injure people or the environment and
taking that action wilifully and knowingly. Rt shouid not be criminal bad behavior
to store your hazardous waste more than 90 days when it presents no serious or
realistic risk 10 anyone. it is not criminal behavior to discharge oil to a lake as the
result of an accident rather than a deliberate act. Foresesable harm and
culpability should be the benchmarks for criminal charges and criminal
sentencing.

Good behavior for a corporation in this context is integrating into the
company's culture lawful behavior and self-policing mechanisms that assure that
active compliance with the law Is part of the corporation's automatic response to
every situation. The quality of the effort as well as the end result should be
important factors in evaluating corporate behavior and considering punishment
for t.



Page 2

Thega basic propositions do not set environmentai crime apart from other
crimes. At bottom the environmental criminal system is an integral part of the
criminal law generally.

The point at which environmental crime most differs from the genaral
criminal law is the indistinct border between civil and criminal offenses. In
particular it is difficult to articulate by reference to jury instructions the difference
in knowledge and willfuiness that tums a civil offense into a crime.

The Advisory Group failed to exploit the opportunity to help clarify the
structure and content of environmental criminal law. That is a misfortune for
everyona in the environmental profession. Nelther culpability nor foreseeable
harm is lluminated as the central focus of charging or sentencing environmental
crimes. Most importantly, there is virtually no effort at capturing the varying
mental states that should be the basis of much ot the variation in environmental
criminal sentencing. There are degrees of bad behavior. Sentencing guidelines
should refiect that clearly and effectively and make use of them.

The Advisory Group's encouragement of good behavior is aiso flawed.
The blue print for corporate compliance is a straitjacket. It should be obvious to
those with experience in environmental enforcement or environmental
management that techniques and standards for compkance programs have
evolved rapidly over many years responding to new ideas ranging from TQM ta
waste minimization. That change has been for the good. Creativity and change
need flexibility to flourish. it should be encouraged by guidelines which
emphasize principles but allow them to be expressed in new and better ways.
The last word on how to structure corporate environmental compliance will not be
spoken in 1993.

There was another oppartunity to encourage good behavior that was
migsed. For a long time environmental enforcement has included remedies
which benefit the environment generally. The concept of restitution through
environmentally beneficial projects has a long history of success and both
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community and judicial acceptanca. The Advisory Group's limitation on
mitigation to 50% of the fine is neither explained nor warranted.

The Advisory Group has not ciearly articulated the basis and explanation
for their proposals. The instructions on corporate compliance are provided in
rigid detail and designed to make sure they are followed without question or
dissent. The bases for determining the fine amount appears designed o assure
that fines are high -- very high. This rips environmental sentencing for
organizations out of the context of arganizational sentencing generally. ltis a
halimark of the Sentencing Commission's guidelines for organizations that they
recognize the vicarious nature of organizational crime and accordingly allow for a
wide range of fine results depending on how the arganization has measured up
to broad principles of internal governance. Not only is that system sound for
environmental offenses, it is particularly appropriate in the environmental context
when the distinction between civil and criminal misconduct is so difficuit to
articulate and define.

| hope the Sentencing Commission rejects the Advisory Group's work
product. We should not be dealing with basics after fifteen years of federal
environmental criminal enforcement nor legislating in the guise of sentencing
guidelines. To get beyond basics the Sentencing Commission has to construct a
sentencing system that fully and persuasively explicates the range of culpability
and foraeseeable harm that make up the bad behavior the sentences should
deter; firmly places environmental offenses in the context of general criminal law
principles; and explicates the good behavior that is to be encouraged while
leaving the room for flexibility and creativity which will provide the opportunities
for companies to davise systems which make sense for their situation and, yes,
actually work. There is still a lot of work for the Commission to do.

Stephen D. Ramsey, GE Co.
2/14/94

gz
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July 7, 1993

Advisory Working Group on
Environmental Sanctions

United States Sentencing Commission

One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Members of the Advisory Working Group:

At the public hearing on May 10, 1993, I spoke on
behalf of the General Electric concerning the Advisory Group’s
draft of proposed sentencing guidelines for organizational
offenses. In response to the Advisory Group’s request at that
hearing, I enclose supplemental comments which address questions
raised at the hearing and incorporate the major points of my
testimony.

If you have any questions or would like additional
information, I would be to pleased to respond further. Thank you
for your consideration. -

Very truly yours,
Stephen D. Rams:;

Enclosure





