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Conspicuous by their absence are discussions of deviations 
from the guidelines. The organizational guidelines set out 
circumstances when a court may make a "departure" from the 
guidelines, such as for extremely low or high culpability. The 
environmental draft has no such provisions. 

Finally, the base fine table "re-legislates" decisions already 
made by Congress. By using percentages of the maximum fine which 
vary based on the extent to which the conduct harms or jeopardizes 
people or the environment, the guidelines do what Congress has 
already done. The Clean Water Act for example provides for 
criminal fines between $25,000 and $250,000 per day determined by 
the same sort of factors. 

We understand the difficulty in developing a set of 
guidelines for such a complex area. However, the draft as 
presently written falls far short of being an acceptable solution. 
We recommend, if the Commission is unable to arrive at a workable 
and fair set of guidelines, that no guidelines be issued. Causing 
industry to litigate the inequities in any set of guidelines rather 
than addressing the issues directly is not a solution. Rather the 
Commission would be better served by issuing a set of broad 
principles for sentencing and abandoning the development of a 
detailed set of flawed guidelines. 

If we can be of further assistance, please do not hesitate to 
contact the undersigned at (202) 371-8520. 

Since~~}~ 

0 a6t:ta~ 

LJH/pds 
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James C. Schultz 
General So licitor 

HAND DELIVERY 

~TION 
OFAMERICAN 

RAILROAn5 

February 24, 1994 

United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Attention: Staff Director 

Re: Sentencing Guidelines for United States Courts 

Dear Sir or Madam: 

Enclosed are the original and five copies of Comments of the 
Association of American Railroads on the Draft Sentencing Guidelines for 
Environmental Crimes proposed by the Advisory Working Group on 
Environmental Offenses. 

Please date-stamp the extra copy of this letter and return to me in the 
enclosed stamped, self-addressed envelope. 

Respectfully submitted, 

Enclosures 

Law Department, 50 F Street, N .W. , Washington, D .C. 20001 (202) 639-2506 FAX: (202) 639-2868 
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BEFORE THE 
UNITED STATES SENTENCING COMMISSION 

THE ADVISORY WORKING GROUP ON ENVIRONMENTAL OFFENSES: 
DRAIT SENTENCING GUIDELINES FOR ENVIRONMENTAL CRIMES 

COMMENTS OF THE 
ASSOCIATION OF AMERICAN RAILROADS 

The Association of American Railroads (AAR), 1 on behalf of its member 
railroads, submits the following comments on the Draft Sentencing 
Guidelines for Environmental Crimes (Draft Guidelines) proposed by the 
Advisory Working Group on Environmental Offenses. See 58 Fed. Reg. 65764 
(December 16, 1993). 

AAR shares the concern underlying the Draft Guidelines, that 
environmental laws be fairly and effectively enforced and that compliance 
be encouraged for all business organizations. However, AAR opposes the 
adoption of the Draft Guidelines in their current form on several grounds, 
discussed fully below. Chief among these objections are the elimination of 
organizational culpability as an important factor and the limitation of 
judicial discretion in inappropriate ways. Adoption of this proposal will 
lead to the imposition of unconscionably severe penalties for minor 
environmental violations, as well as a confusing and inconsistent method of 
dealing with organizations as criminal defendants. 

The Draft Guidelines, without any articulable rationale for doing so, 
would impose sentences which are different and more stringent than those 
for other organizational crimes. There is no reason to believe that 
criminal violations of environmental laws impose unique or more severe 
consequences upon society than other types of organizational crimes; 
certainly there is no compelling reason for instituting an entirely 
different and complex sentencing scheme. The available evidence indicates 
that very few environmental crimes result in identifiable harm; the 
spectacular oil spill or dumping of toxic chemicals into a water supply is 
by far the exception and not the rule. Rather, most environmental crimes 
involve violations of paperwork requirements, reporting requirements, 
permit conditions or other technical regulations. These regulatory 
offenses are not significantly different from those which are not 
"environmental" and thus remain under U.S.S.G. Chapter 8. 

The Draft Guidelines assess the seriousness of a violation in an 
overly simplistic way and thus exclude highly relevant considerations. The 

1AAR is a trade association whose member railroads operate 75 percent 
of the line-haul mileage, employ 89 percent of the workers, account for 91 
percent of the freight revenue of all railroads in the United States, and 
operate almost all of the nation's inter-city passenger trains. 
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Guidelines inappropriately group all "hazardous or toxic substances" 
together; in fact, materials categorized as hazardous or toxic differ 
widely in their toxicity and the degree to which they pose a threat to 
human health or the environment. Sentences for environmental crimes 
involving a toxic or hazardous substance should, in many cases, reflect the 
relative toxicity, quantity, and concentration of the material, as well as 
the circumstances of its release. Similarly, the Guidelines err in 
treating all permit violations the same. As a consequence of these 
problems, the numerical system set out in the Guidelines for ranking 
offenses does not reflect all the factors relevant to determining the 
seriousness of any given violation. 

The Draft Guidelines are also seriously flawed because they fail to 
account for culpability as the primary factor in sentencing, including 
issues of intent, knowledge, and ability to control. It is important to 
remember that an organization, which is only vicariously liable, is not 
identical to an individual, who is personally liable. The degree of 
knowledge and control by the corporation in the misdeeds of its employees 
should be a highly relevant factor in the establishment of an appropriate 
penalty, yet the Guidelines give no weight to this factor at all. For 
instance, a company may itself be found criminally liable even when the 
employee actually committing the criminal act does so in violation of 
company policy and against instructions and then conceals his activity from 
company management. This may not be an unusual situation for a large 
company with many employees, some of whom may save themselves time and 
effort by engaging in activities which they know to be forbidden. Such a 
situation is obviously relevant to the question of culpability and can 
occur regardless of the sophistication and thoroughness of the type of 
compliance program described in the Guidelines. The existence of an audit 
and compliance program is thus not instructive on the question of whether, 
in a specific instance, the corporation knew of or exercised control over 
the commission of a particular violation. This critical question is 
entirely absent from consideration under the draft. 

The failure to consider corporate culpability is especially damaging 
when one considers the hundreds of thousands of environmental regulatory 
provisions of which one can unwittingly run afoul. Under these 
circumstances, even the most sophisticated, well-intentioned, and well-
informed environmental professional may fail to note or may misinterpret a 
regulatory provision. Although such inadvertent behavior may be sufficient 
to support liability in some cases, it does not justify imposition of a 
harsh penalty under the sentencing scheme. Heavily regulated industries 
such as railroads must operate within a maze of federal regulations of all 
kinds and thus inadvertent violations are not unlikely. 

The credit for corporate compliance programs provided for in the 
Draft Guidelines does not alleviate the failure of the Guidelines to 
consider culpability. As a practical matter, very few organizations will 
be able to achieve a compliance program meeting the Guidelines' 
requirements. It is unrealistic to demand that every aspect of a corporate 
compliance program conform to the detailed guidelines for such programs; 
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even for a corporation with a good program and a solid commitment, this 
kind of perfection is unlikely to be achievable. 

Even if a corporation's compliance plan were to meet the Guidelines' 
extremely high standards, the degree of mitigation offered for this factor 
is severely limited and much too low; in all probability, even a 
corporation minimally culpable would pay an excessive penalty. Given the 
difficulty of complying with the Guidelines' requirements for compliance 
plans and the lack of sufficient rewards for doing so, the Guidelines 
provide little incentive to engage in the strenuous and expensive exercise 
of designing a "Cadillac" compliance plan. 

The Guidelines also fail to take into account the numerous and varied 
other methods by which a violator is made to pay for its errors. Civil 
administrative and judicial penalties are available to punish non-
compliance, as well as injunctive relief to force companies to take often 
expensive corrective measures to achieve compliance. Any environmental 
damage which may have resulted from the violation is compensable through 
suits by governments for natural resource damage and by individuals for 
tort damages. Corporations which do business with the government are 
potentially subject to debarment from government contracts, a result which 
can have disastrous consequences for some companies . None of these factors, 
which may have a significant economic impact on a corporate violator, is 
considered in determining an appropriate criminal fine under this proposed 
sentencing scheme . 

It is undisputed that the environmental criminal laws should be 
vigorously, fairly and effectively enforced. Because they do not account 
for all the relevant considerations that should be taken into account in 
imposing sentences, the proposed Guidelines do not accomplish this 
objective. Therefore, AAR urges the Commission to reject these proposals 
and adopt standards which more fully reflect the true range of factors 
which should be considered by the courts in exercising informed sentencing 
discretion. 

February 24, 1994 

Respectfully submitted, 

, ~, j ames C. Schultz ,-
. ..,, Counsel for the Association 

of American Railroads 
50 F St., N.'W. 
'Washington, D.C. 20001 
(202) 639-2503 
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The Honorable William H. Wilkins, Jr., Chairman 
Julie E. Carnes, Michaels . Gelacak , 
A. David Mazzone, and Ilene H. Nagel, 
Commissioners 

United States Sentencing Commission 
Federal Judiciary Building, suite 2-500 
One Columbus Circle, N.E. 
Washington, D.C. 20002-8002 

Re: Simulations of Fines Under Work Group's Proposed 
Sentencing Guidelines for Environmental Crimes 

Dear Chairman and Commissioners: 

This letter addresses the simulations transmitted by the 
government to Commissioners Nagel and Gelacak on January 24, 
1994. I believe that the preparation of fines simulations is a 
valuable and important exercise. However, because of the 
numerous problems with these simulations, I believe that they do 
not support the proposition that the work group proposal is 
sound. 

First, the data set is too small. The simulations addressed 
only ten cases. Based upon the Environmental Protection Agency's 
printout sent to me on June 30, 1993, and thereafter circulated 
to the work group, there are far more cases. These should have 
been evaluated. 

Second, the factual circumstances of the cases are not 
stated. It is not possible to determine whether the fine fit the 
crime. Also, the complete story is not presented. For example, 
the presence or absence of fines imposed on individuals is not 
stated. This may be part of an overall plea. 

Third, nine of the ten cases involved pleas. In these 
pleas, it is reasonable to assume that an agreement was reached 
on the number of counts to be charged. Therefore, these 
simulations do not support the author's conclusion that the 
multiple violations provisions of the work group's proposal is 
reasonable. In fact, the ninth example (Ocean Spray), 
demonstrates that through multiple counts, very large fines are 
generated under the proposal . 
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Commissioner Wilkins, et al . 
February 23, 1994 
Page 2 

Fourth, these simulations do not support the view of some 
members of the work group that the fine should be at least as 
large as the clean up costs or natural resources damages. In one 
case, Ashland Oil, oil cleanup costs exceeded the fine. In 
another case , Br i stol-Myers Squibb, there is no basis for 
equating the restitution to natural resources damages . 

LSG:mcr 

cc: Raymond Mushal, Esq . 
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February 23, 1994 

United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D. C. 20002-8002 

Re: Preliminary Comments of the General Electric Company 
Concerning Further Development of Organizational 
Sentencing Guidelines for Environmental Offenses 

Dear Commissioners : 

I am writing in response to your December 16, 1993 
notice indicating the availability of the final recommendations 
of the Advisory Working Group on Environmental Sanctions. 

Last Spring, GE, along with Johnson Controls, Inc. and 
IMCERA Group provided written comments to the Advisory Group 
concerning its preliminary draft. I subsequently testified at 
the public hearing held by the Advisory Group and, at the Group's 
request, provided supplemental comments relating to that 
testimony. My commentary was based upon my experience over the 
last four years as GE's vice-presiqent in charge of environmental 
matters company-wide and, before that, my experience both in the 
federal government and in private law practice with the 
enforcement of the federal civil and criminal laws. Having 
learned that the Commission will be meeting with the Advisory 
Group later this week, I offer the following brief remarks 
concerning the Group's final work product. 

The Advisory Group still has not provided advice on the 
fundamental threshold question whether such gu i delines are 
necessary and whether the Group's final recommendations truly 
reflect empirical reality. The Group has likewise failed to 
discuss the conceptual underpinnings and provide reasoned 
justification for its choices. This is unfortunate, as the 
continued lack of supporting analysis makes rigorous assessment 
of the Group's work quite difficult. 

Genera_lly, however, while the final recommendations 
have moved in a positive direction, the movement is fairly 
incremental. Significant structural and substantive problems 
remain. GE's principal concerns are reflected in the attached 
article which should be published soon in the Environmental Law 
Institute's policy journal, The Environmental Forum. These views 
are more fully explained in my supplemental comments (also 
attached) concerning the Advisory Group's draft which, 
unfortunately, remain equally relevant to the final proposal. 
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GE would be happy to provide more extensive comments at 
a later date. Before the Commission takes further action on the 
Advisory Group proposal, we would urge the Commission to have 
staff explore the proposal's conceptual underpinnings and provide 
the results of its analysis to the public. In addition, it is 
our hope that the Commission will undertake an empirical analysis 
of existing sentencing practice and make that information 
publicly available as well. These analyses are critical to 
producing a principled approach to sentencing organizational 
offenders that is realistic, workable, and fair. 

Thank you for your consideration of our views. 

Very truly yours, 

~/J.4-~~ 
~ih=~ D. Ramsef' 
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SUBMISSION TO THE ENVIRONMENT AL FORUM 

BY STEPHEN D. RAMSEY 
VICE PRESID~NT FOR CORPORA TE ENVIRONMENTAL PROGRAMS 

FEBRUARY 14, 1994 

I've contemplated the issue of criminal enforcement from many sides, 
none of them theoretical. This is not an encomium against crirnnal enforcement 
of environmental laws. Criminal sanctions are appropriate for willful v;olations of 
the environ~ laws that wiU lead to demonstrable harm. Guidelines that 

. assure that similarty situated defendants are sentenced similarly and in 
proportion to the offense are appropriate. Ths ls, rather, the view of a potentiaJ 
end user of the advisory group's product and a plea (no pun intended) for a 
moment of perspective in which we ask: what should the criminaJ sentencing 
guidelines accomplish and are we there yet? Hopefully gulde&nes will enoourage 
corporate eelf-poUdng, differentiate between technical and more egregioU& acts 
and be creative and flexible in enoouragJng good behavior and detemng bad 
behavior. Oeepfte a IOt of hard work over a long period of time, the sentencing 
guidefinea proposed by the Advisory Group on organ,zational environmental 
crimes do not, in my view, aocompUsh that goal. In short, we are not "there· yet 

The first step l8 to focus on what the criminal laws and crimJnaJ sentence 
at9 supposed to achieve. 1rs pretty simple: bad behavior should be punished 
and deterTed and good behavior should be encouraged. Bad behavior Is doing 
what reasonable people know wiU harm or injure people or the environment and 
taking that actiOn wilffuDy and knowingly. tt should not be criminal bad behavior 
to store your hazardous waste more than 90 days when it presents no serious or 
realistic rilk to anyone. It is not c:nminal behavior to discharge oil to a lake as the 
reautt of an accident rather than a detiberate act. Foreseeable hann and 
a.llpabilty &tlould be the benchmarks for criminal charges and criminal 
sentencing. 

Good behavior tor a corporation in this context is integrating into the 
company's cutture lawful behaVior and seff-portcing mechanisms that assure that 
active complianoe with the law I& part of the corporation's automatic response to 
every situation. The quality of the effort as well as the end result should be 
important factors in evaluating corporate behavior and considering punishment 
for it. 
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These ~c propositions do not set environmental crime apart from other 
crimes. At bottom the environmental ertmlnaJ system is an integraJ part of the 
crtrnnat law generally. 

The point at which environmental crime most differs from the general 
criminal law is the Indistinct border between civil and criminaJ offenses. In 
particular it is difficult to articulate by reference to Jury instructions the difference 
in knowledge and wilHulness that tums a civil offense Into a crime. 

The AcMsory Group failed to exploit the opportunity to help clarify the 
structure and content of environmental cnmlnaJ law. That is a misfortune for 
everyone in the environmental profession. Neither culpability nor foreseeable 
harm Is Illuminated as the central focus of charging or sentencing environmental 
crimes. Most Importantly. there is virtually no effort at capturing the varying 
mentaJ states that should be the basis of much of the variation in environmental 
cr1mtnal sentencing. There are degrees of bad behaviOr. Sentencing guidelines 
shOuld reflect that clearly and effectivety and make use of them. 

The Advisory Group's encouragement of good behavior ls also flawed. 
The blue print for COfJ)Orate compUance is a straitjacket. It should be obvious 10 
those with experience in environmental enforcement or environmental 
management that techniques and standards for compianca programs have 
evotved rapidiy over many years responding to new ideas ranging from TOM to 
waste minimization. That change has been tor the good. Creativity and change 
need flexibiity to flourish. tt should be encouraged by guideUnes which 
emphaslze principles but allow them to be expressed in new and better ways. 
The last won::1 on how to structure corporate envtronmentaJ comptiance will not be 
spoken in 1993. 

There was another opportunity to encourage good behavior that was 
missed. For a long time enYironmentaJ enforcement has included remedies 
which benefit the environment generally. The concept of restitution through 
environmentalty beneficial projects has a long history of success and both 
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community and judicial acceptance. The Advisory Group's nmrumoo on 
mitigation to 50% of the fine is nerther explained nor warranted. 

The Advisory Group has not dearty articulated the basis and explanation 
for their proposals. The instructions on corporate compliance are provided In 
rigid detail and designed to make sure they are followed Yt'ithout question or 
dissent. The bases for determining the fine amount appears designed to assure 
that fines are high -- very high. This rips environmental sentencing for 
organizations out of the context of organizationaJ sentencing generally. tt is a 
hallmark of the Sentencing Commission's guidelines for organizations that they 
recognize the vicarious nature of organizatJonaJ crime and accordingty allow tor a 
wide range of fine rasulte depending on how the organization has measured up 
to broad principtes o1 internal governance. Not onty is that system sound for 
environmental offenses. it is particularly appropriate in the environmental context 
when the dtstinction between civil and criminal misconduct is so difficult to 
articulate and define. 

I hope the Sentencing Commss;on rejects the Advisory Group's work 
product. We ahoUld not be dealing with basics after fifteen years of federal 
environmental crtminal enforcement nor legislating in the guise of sentencing 
guideHnes. To get beyond basics the Sentencing Commission has to construct a 
sentencing system that fully and persuasively explicates the range of culpabiltty 
and foreseeable harm that make up the bad behavior the sentences should 
deter; finnly places environmental offenses In the context of general criminal law 
principles; and explicates the good behavior that is to be encouraged while 
leavtng the room for flexibility and creativity which will provide the opportunities 
for companies to devise systems which make sense for their sitUation and, yes. 
actually work. There is still a lot of work for the Comrnission to dO. 

Stephen D. Ramsey, GE Co . 
2/14194 
gz 
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July 7, 1993 

Advisory Working Group on 
Environmental Sanctions 

United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, o.c. 20002-aoo2 

Members of the Advisory Working Group: 

. - - : . ; : 

At the public hearing on May 10, 1993, I spoke on 
behalf of the General Electric concerning the Advisory Group's 
draft of proposed sentencing guidelines for organizational 
offenses. In response to the Advisory Group's request at that 
hearing, I enclose supplemental comments which address questions 
raised at the hearing and incorporate the major points of my 
testimony. 

If you have any questions or would like additional 
information, I would be to pleased to respond further. Thank you 
for your consideration. 

Very truly yours, 

Enclosure 




