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participation in these community programs. Why? Why not one or two
years, or more? Why i1s home confinement used ¢o such a minuscule
degree? These programs are definite deterrents to a vast majority of
nonviolent offenders. 1Isn't deterrence from future criminal activity
one point of the criminal justice system? As history has shown, to
just be tough is dumb - - and expensive.

These proposals were a small result of the Attornay Ganaeral's
invitation to the Federal Bureau of Prisons to assist her with
identifying strategies that would better serve justice and reduce the
growth rate of the Bureau of Prisons inmate population. This would ba
a secondary benefit of all three of these proposals. It is obvious
they would all better serve justice. They lean more toward
emphasizing drug treatment and rehabilitation instead of extreme
punishment which inflicts tremendous social and fiscal costs yearly.
It is our feeling and opinion that these alternative proposals make
common sense, and should be given serious consideration by Congress,
This apparently has not happened as we have heard no mention or
discussion of any of these proposals since they were suggested to
select members of Congress in May of 1993. It appears that opposing
the mandatory minimums is too bold of a step for our politicians ana
the current administration, even though the evidence is in their own
latest reportl! e

There are many organizations in this country who seek to reform
sentencing policies. Included in them are the Sentencing Project, the
Criminal Justice Policy Foundation, and the National Drug Policy
Foundation. We hope that thelr collective input will have some
negligible influence in the shaping of future sentencing policies as
they focus more on prevention and rehabilitation and less on the
current "warehouse them® for punishment approach. The Research and
Advocacy Group, the National Council on Crime and Delinquency also
seeks to influence public policies that deal with crime and the
criminal justice system. They also encourage citizen involvement in
effective, humane, and economically sound solutions to the problems of
crime and delinquency.

This private agency has been asked to provide input to the Clinton
Administration on the issue of sentencing reform. Lee Brown, the
current Drug Czar and the nation's first law enforcement professional
to be named to head this department, is a former board member of the
National Council on Crime and Delinquency. It is refreshing to see
Janet Reno, Lee Brown, Iouis Freeh and the Clinton Administration
seeking input from an organization like the NCCD, because we believe
that their hard answers and common sense plan will reduce c¢rime and
violence in America and save tax dollars in so doing.

In the summer of 1992 the National Council on Crime and Delinquency
igssued a new statement on sentencing policies in the United States.
We feel that each of their 13 positions contained in this statement
bear mentioning and each should be given serious consideration. Their
positions are;

Sentencing Philosophy:
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Position 1: Objection criteria, designed to make discretion visible
and ¢o promote the accountability of government officials, should be
adopted at avery stage of the sentencing process.

Position 2: Tha court's santence should take into account: a) the
gravity of the offense, b) the offender's current risk to public
safety, <¢) offender rehabilitation and treatment needs, and d) the
relative c¢osts-benafits of mach available sanction.

Position 3: No sentencing legislation should be implemented without a
complete fiscal impact statement on the likely effects of proposed
legislation on prisons, jails, probation, parole, and public safety.
Position 4: Victim's interests should be effectively represented in
the sentencing decision.

Position 5: Existing alternative sentencing options should be used
more £fully by the courts.

Position 6 Financial incentivas should be created for 1local
governments to regulate both the number of prison admissions and
sentence length, and to expand the use of alternative sentencing
options. :

Prison Sentences:

Position 7: Prison sentences should be principally reserved for three
types of offenders: a) first time felons who have committed a violent
or heinous crime, b) repeat felons whose new crimes 1involve a
substantial threat to public safety, and ¢) felons whose crimes
involve substantial violations of the public trust.

Position 8: In general, prison sentences should be short and
determinant. ) '

Position 9: Repeat felon offenders and/or those convicted of
extraordinarily violent or heinous c¢rimes should be given maximum
terms that allow for the possibility of parole.

Position 10: The use of mandatory prison sentences and life sentences
without the possibility of parole should be abolished.

The Release Decision:

Position 11: For those offenders who have been given a lengthy period
of imprisonment, the main consideration in the release decision should
be the inmate's risk to the community, once a satisfactory fraction of
the term has been served.

Position ‘'12: The availability of earned good time credits for inmates
who  participate in meaningful work, educational, and other
self-improvement programs should be expanded.

Research: - -

Position 13: A rigorous program of research should be conducted on
the effects of various sanctions on offenders, the corrections system,
and crime reduction.

The last two issues that we would like to address are the ones at the
forefront of discussion at this year's Sentencing Commission hearings.
There are the changes in weights used to determine the length of a
sentence in crack and marijuana. More specifically, the 100 to 1
ratio of crack to powder cocaine and the 10 to 1 ratio used on every
marijuana plant over 50 in Federal marijuana convictions. Both of
these current sentencing procedures are beyond the arbitrary and
capricious that several appeals courts have ruled them to be. They
border on the 1ludicrous and the absurd. These are just two of the
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many particulars that Congress did not consider when they created the
mandatory minimums with the structured, predetermined sentences for a
predefined weight on drugs they knew nothing about. These fallacias
in determining weights used at sentencing not only c¢reate an
unbelievable disparity, but are also very racist in the case of crack
cocaine because a much higher percentage of black men are convicted of
crack cocaine than whites, who are convicted for a much higher
percentage of powder cocaine. The current weights used in crack and
marijuana make huge differences in the length of a parson's sentance
in related cases. This is something that we hope the Sentencing
Commission will take immediate and forceful action on at this year's
hearings. There are a faw of the issues that raepresent obvious
injustices that should facilitate a recommendation for change by the
Sentencing Commission with some of the remaining authority vested to
them by Congress.

As Janet Reno said earlier this year: "Sometimes doing the right thing
is very politically unpopular. Sometimes it will be painful, or it
will of necessity hurt someone."”™ Asked what happens when the right
thing conflicts with the law, Ms. Reno replied, "You try to get the
law changed." We can only pray and hope that the Honorable members of
the Sentencing ,Commission will exert their power and influence the
members of Congress to "Do the right thing", and recommend the
appropriate changes in these unjust Federal Sentencing Laws.

In our conclusion, we quote and wholeheartedly agree with the
Honorable Judge Donald P. Lay of the Eighth Circuit Court of Appeals
in his speech to the National Association of Pre-Trial Services
Agencies in September of 1990.....

Judge Lay: "The public has every right to deeply resent those who
‘commit crime. However, I respectfully submit that the "knee jerk"™
reactions by angry executives, politically conscious legislatures, and
vindictive judicial officers is taking us down a primrose path with
little success in combating crime. The resulting approach is
accomplishing nothing more than exorbitantly wasting tax dollars,
creating a warehouse of human degradation, and in the long run
breeding societal resentment that causes more crime....."

Space does not permit discussion of another failure of our criminal
justice system: the cost of the useless incarceration of persons
convicted of nonviolent offenses. There exists a crying need to
develop a nationwide system of intermediate sanctions for those who
are convicted of nonviolent felonies. Our penology systems needs to
develop work release programs, community service programs, schooling,
vocational training, and other forms of supervised productivity in
lieu of wasteful expenditures of tax dollars and wholesale warehousing
of individuals. Punishment is one thing, but our current
incarceration policies are wasteful and should be changed. Present
policies breed further crime, dehumanizes individuals, and require
gross expenditures of tax dollars needed for other purposes. With our
nation facing both societal and fiscal c¢rises of unrivaled
proportions, we must move quickly and forcefully to overhaul the
current system.
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ADMINISTRATIVE OFFICE OF THE

L. RALPH MECHAM UNITED STATES COURTS
DIRECTOR WILLIAM R. BURCHILL, JR.
2 AREEE A CES. B WASHINGTON, D.C. 20544 OFSERSEEIE.

ASSOCIATE DIRECTOR

April 13, 1994

Honorable William W. Wilkins, Jr.
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Judge Wilkins:

On behalf of the Subcommittee on Criminal Law and Sentencing of the
Judicial Conference Criminal Law Committee, I thank the Commission for providing
us the opportunity to comment on this year’s proposed amendments at the meeting
on March 25, 1994. At that meeting, the Commission invited the Subcommittee’s
response on further drafts of certain proposed amendments. The Commission sent
us new drafts of several amendments, along with staff analysis of those drafts. We
appreciate this further opportunity to respond.

As you are probably aware, this specific response is that of the Subcommittee
and it does not constitute a formal, direct response by the entire Criminal Law
Committee, which itself meets only in December and June, and therefore has not
deliberated on these latest amendment drafts. Nevertheless, our Subcommittee has a
mandate to review and comment on guideline proposals.

We are aware of concern by some whether the Commission should pass any
amendments this year, given questions raised about the status of the Commission
membership. It would be inappropriate for us to express a legal opinion on these
questions. Nevertheless, we urge the Commission to go forward on those
amendments which are sound and which would improve the fairness and efficiency of
the system. A blanket refusal to adopt any amendment due to questions about the
Commission’s status would, it seems, be tantamount to a concession that Chairman
Wilkins and Commissioner Nagel are not legal members of the Commission.
Moreover, even in the unlikely event that the current Commission is later found to
have exceeded its authority, the result would not be appreciably worse than were the
Commission simply to do nothing.

y——-{g A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY h
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| Substitute Amendment 14 (5K2.0 - Departures)

This amendment is responsive to the Judicial Conference’s proposal that
language be included to endorse a departure based on a unique combination of
circumstances, under appropriate conditions. Accordingly, we strongly support it.

We request that the Commission consider one change to the substitute
amendment: that the second sentence of the proposed commentary be changed from = "~
"The Commission does not foreclose the possibility of an extraordinary case that...",
to "The Commission acknowledges the possibility of an extraordinary case that...."

We believe that this more affirmative language better states the spirit of the
Subcommittee’s proposal. Otherwise, we endorse and urge the Commission’s
adoption of this amendment, which we believe is a much needed recognition of
legitimate departure in extraordinary cases, and which has been supported in essence
by the Judicial Conference for several years.

11. Substitute Amendment 19 (1B1.10 - Retroactive Amendments)

The Subcommittee has urged the Commission to adopt a procedure for §
1B1.10 which applies only the retroactive amendments(s), rather than the entire
current manual of guidelines, for all the reasons given in our position paper and
orally on March 25. We therefore appreciate and strongly endorse substitute
amendment 19, as the Commission has drafted it.

We had proposed (in an Exhibit to our position paper) some commentary to
ensure the understanding that only the retroactive amendment(s) should be used. In
lieu of any of those forms of commentary, this draft utilizes one sentence at the end
of proposed Note 2, which we believe is crucial and key to a clear understanding and
uniform application of the intended procedure: "All other guideline application
decisions remain unaffected." We believe that, as long as this sentence is retained,
this draft accomplishes what the Subcommittee proposed, and we urge that the
Commission pass it.

III Substitute Amendment 10 (Role)

We applaud the Commission’s effort to give more guidance to the meaning of
the terms "minor” and "minimal”, which are among the most often-considered
adjustments in the guidelines. This revised, comprehensive rewriting of the section
on role in general, and on mitigating role specifically, is more detailed than our
Subcommittee has had time to properly digest. Considering the complexity of the
proposed amendment, and the novelty of its analytical construct, we urge you to
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"field test" this proposal before making a final decision. On an expedited basis, this
testing could perhaps be accomplished during the summer months. Enclosed
herewith as Exhibit A are some technical suggestions and observations which we
offer for your consideration. In sum, we strongly support the goal of this amendment
but believe that it is not ready for adoption in its present form.

IV. Substitute Amendment 8 (D) (Commissioner Nagel’s Proposal)

This proposal is much too sweeping to be digested at this time. While we do
not oppose it, neither are we prepared to endorse it. Preliminarily, we note a
potential issue of whether it comports with statutory authorization, and we note that
it may not be as beneficial to defendants on the low end as it might be. For
defendants who currently would be at a level lower than 19, the amendment actually
appears to be harsher. Moreover, it cannot be an effective substitute for the role
amendment, because it only addresses drug offenses, whereas courts must address
role considerations in all cases.

We also believe it tactically prudent to await the fate of the mandatory
minimum "safety valve" in the Congress before considering such a profound revision
of the entire drug sentencing scheme.

Y. Amendment 8(A) (Drug chart)

We support the Commission’s suggestion that the drug chart be topped off at
level 38, as a reasonable way to put a cap on how high amount, alone, can drive a
base offense level.

As we discussed in our meeting, however, we have serious qualms about
lowering the entire drug chart by two levels. Whether we like it or not, we cannot
avoid the reality of the mandatory minimums and how they affect disposition of
actual cases. A system in which a defendant has absolutely nothing to lose by going
to trial, and conversely, nothing whatever to gain from entering a plea of guilty, is
not only unfair but very unwise. This would be the result if the defendant’s guideline
level calls for a sentence significantly less than the mandatory minimum.

Singerely yours,
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EXHIBIT A
April 13 Judicial Subcommittee Letter to the Commission
Notes Regarding Substitute Amendment 10

1. Perhaps the most significant feature of the proposed amendment is the generation of
a common standard of analysis for determining mitigating role (i.e., that the defendant be
"substantially less culpable than a person who committed the same offense without the

involvement of any other participant.”). This analysis is new, and difficult to apply without

thorough understanding. This could be accomplished by a more sequential presentation of
the analysis, and the addition of several more examples from common cases (particularly
drug offenses).

A. Organization of the analysis

Perhaps a step-by-step construct for the proposed analysis could be used, such as:

6

@)

€)

Q)

©)

The fact that relevant conduct defines the scope of role consideration should
be the first point (moved up from proposed Note 1(D)), in order to set the
outer boundaries of the analysis.

Then, it should be made clear that the defendant should be compared to
other participants within that scope.

Then, any disqualifiers for mitigating role should be stated. The proposed
amendment states these as qualifying characteristics at Notes 2 and 4 (e.g.
characteristics ordinarily associated with mitigating role, such as "the
defendant had no material decision-making authority..."). It might be easier to
understand if they were stated as disqualifiers (e.g. the defendant would not
qualify if: "the defendant had material decision-making authority..."). At any
rate, to qualify for mitigating role, a defendant must meet (or not meet) all or
most of these, as the amendment sets out in Note 1(A) and (B).

Then, any defendant who passes the disqualifier test should be compared to
the list of what might be called "general descriptors” of mitigating role (as
currently set out in the amendment at Note 1(E)).

If, and only if, a defendant is still "in the running" after the disqualifier- and
general descriptor- tests, the hypothetical-defendant analysis (as explained in
Note 1 and at points elsewhere) would be applied. That is, if such a
defendant were then found to be substantially less culpable than a person who
committed the same offense alone, he/she should receive a mitigating role
adjustment.
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