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Issue for Comment 5(B}: 

The ABA favors modification of the eight (8) level adjustment for high level 
officials. Without commenting on the appropriateness of any specific range of levels, we favor 
a sliding-scale approach that would allow the court to distinguish between different types of truly 
"high level" officials. In connection with the sliding-scale approach, the maximum adjustment 
should be less than eight (8) levels, with truly extraordinary cases, such as those involving 
presidential appointees, handled by way of departure. While the Commission should set forth 
certain objective standards that might be added to facilitate application of this adjustment, we 
suggest that this be adopted as commentary and not as part of the Guideline. 

Proposed Amendment 6(A}: 

The proposed clarifications are consistent with the definitions contained in the 
relevant statutes. The ABA supports the three definitional clarifications proposed. 

Issue for Comment 6(B}: 

Regardless of which rule is the better rule of law, we question whether the 
Commission must act whenever a conflict of interpretation develops among the circuits. This 
task has generally been the duty of the United States Supreme Court. While Congress amends 
statutes to "overrule" Supreme Court rulings interpreting Congressional enactments, Congress 
generally does not so act until the Supreme Court rules. Toking guidance from this, the ABA 
believes the Commission should await further judicial action before amending its "legislation" 
to overrule decisions with which it disagrees. 

Proposed Amendment 6(C): 

Consistent with its standards, the ABA opposes the proposed application note 
authorizing an upward departure for ongoing harm. First, the phrase "risk of ongoing harm" 
is ambiguous. Second, there is generally little need to direct departures -- the court has 
authority to depart upward for any factor not adequately considered, pursuant to § SK. Finally, 
in this case, a court already has departure authority under§ 5K2. 7 (Disruption of Governmental 
Function). 

II. Drugs 

Proposed Amendment 8(A}: 
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This proposed amendment would revise the Drug Quantity Table to provide for 
offense levels that encompass the statutory mandatory minimums at the top, rather than the 
bottom, of the guideline range. This amendment was before the Commission last year, and the 
ABA continues to urge its adoption. 

There are several reasons for our support. First, we have long believed that the 
current Guidelines overemphasize the quantity of drugs in determining an offender's culpability. 
Second, consistent with ABA policy, we oppose the mandatory minimum provisions themselves. 
This amendment would reduce the extent to which the Guidelines are distorted by the ill-
considered statutes. 

Finally, we adhere to the principle stated both in our Standards and in 18 U.S.C. 
§ 3553 that punishment should be sufficient -- but not greater than necessary -- to fulfill the 
statutory purposes of sentencing. A recently released study from the Department of Justice 
documented the shocking extent to which federal prisons are populated with low-level, non-
violent drug offenders. This result is caused largely by mandatory sentencing statutes and their 
interaction with Guideline § 2D 1.1 . Adoption of this proposed amendment would be a small but 
necessary step toward rationalizing the use of scarce prison space. 

Proposed Amendment 8<B}: 

This amendment adds a specific offense characteristic in § 2D 1.1 to address the 
use or possession of a weapon in drug offenses. We believe this amendment is unnecessary, 
because such conduct generally will be separately charged in federal drug prosecutions. If the 
purpose of the amendment is to relieve the prosecution of the need to prove weapons use beyond 
a reasonable doubt, we oppose the amendment. This burden-shifting is contrary to the ABA 
Standards. It also constitutes an unjustified shift from a charge-based to a real offense approach 
to ~his conduct. If there is some other purpose of the amendment, the Commission has not 
adequately expressed or explained it. 

Proposed Amendment 8(C}: 

This amendment caps the offense level for defendants with a mitigating role in 
the offense. Consistent with the reasons of support for Proposed Amendment 8(A), we support 
this amendment. 

The ABA does not take a position on any specific offense levels, so we will not 
comment on whether the cap should be set at 30 or 32. 

Issue for Comment 8(D}: 
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As noted, the ABA believes that the current Guidelines overemphasize the role 
of drug quantity in determining a defendant's culpability. We believe that adoption of Proposed 
Amendments 8(A) and 8(C) would begin to redress this flaw in the Guidelines. 

Proposed Amendment 9: 

This amendment sensibly cJarifies the operation of the aggravating role Guideline, 
and we urge its adoption. We note, however, the phrase "or was otherwise extensive" in the 
current Guideline may no longer be necessary now that the commentary defines the meaning of 
the term "participant" with greater specificity. While we support judicial discretion, we believe 
the Commission should not employ or retain Guideline terms that are so vague they provide no 
guidance to judges, and thus may cause unwarranted disparity. 

Proposed Amendment 10: 

This amendment clarifies the operation of the mitigation role Guideline. In the 
past, we have urged its adoption, and we continue to support it. We believe the examples 
inserted in the introductory commentary to Chapter Three, Part B of the Guidelines seem to 
provide useful guidance to courts. 

Proposed Amendment 24: 

The purpose of this amendment is to address the situation in which an individual 
involved in a drug transaction inflates the amount of drugs he intends to buy or is capable of 
buying or selling in the transaction. Since the Guidelines are so driven by drug quantity, this 
"puffing" has led to bizarre and unjust results producing unwarranted disparity, and thus should 
be corrected. 

Consistent with · our view on the role of quantity in determining a defendant's 
culpability and our interest in minimizing unwarranted disparity, the ABA supports adoption of 
the amendment. 

Issue for Comment 33(A): 

The Commission seeks comment on whether it should modify the Guidelines that 
provide for a 100 to 1 ratio distinguishing crack cocaine from powder cocaine cases. 

First, we understand that the Commission staff has completed a comprehensive 
review of this subject. We strongly urge prompt publication of this report. If, as we suspect, 
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the report suggests that the current ratio is unjustified -- or at least overstated -- we would 
support amendments to rectify this error. 

The fact that the current ratio is based on a statutory mandatory sentence should 
not be a bar to improvement of the Guidelines. In a related situation last year, the ABA 
supported an amendment to rationalize the definition of "mixture or substance" in LSD cases. 
The Commission commendably adopted that amendment because it recognized its independent 
obligation to ensure just sentences in cases not covered by the mandatory minimum sentencing 
laws. 

III. Money Laundering 

Proposed Amendment 11: 

We strongly support the adoption of this amendment to § 2S 1.1 and § 2S l . 2, with 
several modifications. 

We agree with the Commission's Money Laundering Working Group that where 
"the defendant committed the underlying offense, and the conduct comprising the underlying 
offense is essentially the same as that comprising the money laundering offense[,] the sentence 
for the money laundering conduct should be the same for the underlying offense." 

Many of our members have reported to us their experience that the current 
Guidelines encourage prosecutors to seek money laundering convictions in cases not related to 
narcotics money laundering, because the resulting sentences are significantly higher than for the 
underlying offenses. We have also become aware of instances in which the government can 
influence plea bargaining negotiations merely by threatening to include a "money laundering" 
count in the indictment. 

The proposed Amendment seems to recognize that 18 U.S.C. §§ 1956 and 1957 
are so broad that they encompass cases which are not normally thought to be "money 
laundering" -- and indeed, in some cases, in which the underlying offense is virtually 
indistinguishable from the underlying crime. Adoption of the amendment would go a long way 
towards addressing the problems this overreaching creates. 

Although this Amendment would go a long way toward correcting the current 
problems, we suggest that the ultimate goal of achieving fairness in sentencing would be more 
clearly advanced by modifying the proposal so that the base offense level for an underlying 
offense would be applied in all cases, not just in cases where that level would exceed the base 
offense level in § 2S1. l(a)(2) or (3). Further, if the Commission is intent on achieving 
uniformity among Guidelines by conforming § 2B 1.1 and § 2T 1. 1 with § 2F 1. 1, we suggest that 
§ 2S1. l(a)(3) should also be assigned the same base offense level as § 2Fl.1. 
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Proposed Amendments 12 and 20: 

We support the change proposed in Amendment 12(A) that would eliminate "more 
than minimal planning" as a guideline specific offense characteristic. By changing the definition 
of the specific offense characteristic to "sophisticated planning," we believe the structure of the 
Guidelines will be improved in two respects. 

First, the continued recognition of planning (independent of actual harm), as an 
important factor for judging relative culpability, is consistent with the empirical analysis of pre-
Guidelines sentencing practices. (See § 2Fl.1 comment (background).) By refining the 
definition, however, the Commission has made an attempt to capture this factor more precisely. 
Because courts have found that "more than minimal planning" applies in virtually all cases, the 
concept of the heartland case -- as one in which the base offense level applies without the 
application of specific offense characteristics -- has been lost in the past. Adoption of proposed 
amendment 12(A) would advance the original concept of the Guidelines and promote fairness 
by allowing courts to rationally distinguish between offenders. 

Proposed Amendment 12(B) seeks to raise the base offense level in § 2Bl.1 to 
that found in § 2Fl .1. We oppose this change. The ABA Standards seek to foster uniformity 
of sentences for similarly situated individuals charged with the same crimes. As we testified last 
year, the decision to sentence larceny and theft cases exactly the same as fraud and deceit cases 
is contrary to prior practice and appears to increase disparity by treating dissimilar offenders in 
a similar manner. 

If the Commission believes that there is an unrecognized need to conform the base 
offense levels of these two Guidelines, we support the formation of a working group to study 
this issue. Without a thorough examination of the circumstances of the cases that has arisen 
under the these two Guidelines, it is impossible to determine whether a change would be made 
solely for the sake of facial consistency, whether such a change would result in unwarranted 
disparity by imposing the same sentence for truly disparate conduct, or whether such a change 
would be justified. If a need for harmonizing these two Guidelines is found, we would support 
the reduction of the base offense level for § 2F 1.1 rather than increasing that for § 2B 1.1. 

Similarly, the Commission has sought comments on changing the increments in 
the loss tables for§ 2Bl.1, § 2Fl.l, and§ 2Tl.l. The purported reason for such a change is 
that "[s]ome commentators have noted that the slope of the current loss tables is not uniform 
throughout the range of loss in the tables." This reason does not provide compelling justification 
for changing the current structure of the Guidelines. Again, we believe that before any action 
is taken on these proposals, the Commission should establish a working group to determine 
whether there is, in fact, a need or justification for the proposed changes. 
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Finally, we support Proposed Amendment 20A, which revises the Commentary 
to § 2Fl.1 to provide greater consistency § 2Bl.1. This revision would cure an anomaly that 
currently exists and, consist with the ABA Standards, would promote more fairness in 
sentencing. 

V. Acquitted Conduct 

Proposed Amendment 18: 

Consistent with our position on a similar amendment last year, we support this 
proposed amendment because it is conforms with the ABA Standards. As set forth in Standard 
18-3.6, we believe that sentences imposed should be based on the offense of conviction. We 
disapprove of the practice of "real offense" sentencing. We would prohibit the enhancement of 
sentences based on a finding by a court that -- despite the acquittal of the defendant -- he or she 
committed the additional offense. · 

We believe that any argument for basing a sentence on acquitted conduct is 
outweighed by the need to promote both perceived and actual fairness in· the sentencing process 
of the criminal justice system. In our view, it is inappropriate for an individual to be punished 
for a criminal offense despite having been acquitted of it. 

In addition, the fact that the uneven consideration of acquitted conduct at 
sentencing promotes disparity is also a compelling justification for enactment of this amendment. 
The preclusion of its consideration may actually promote uniformity. 

V. Imposition of Sentence for Defendant Serving Undischarged 
Term of Imprisonment 

Proposed Amendment 23: 

The Committee opposes this proposal to revise § SG 1.3. This amendment was 
proposed for the stated purpose of facilitating the job of the probation department. The ABA 
does not believe that the mere difficulty in obtaining information is a valid justification for 
increasing the severity of sentences. Moreover, the better approach is found in the present state 
of the Guideline -- as opposed to the proposed revision -- which does not allow for differences 
in sentences based merely on the time of the imposition of the sentence. 
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Public Information Specialist 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Dear Mr. Courlander: 
' . . 

NE:W YORK , NY 

SAN DIE:00, CA 

SEATTLE, WA 

WESTMONT. NJ 

. Pursuant to the sentencing Commission's request for 
public comment on the proposed . amendments to the Sentencing 
Guidelines published in 58 Fed.Reg. No. 243, Part v of December 21, 
1993, I wish to register the following suggestions. The specific 
purpose of my letter is to comment on Proposed Amendment No. 11, 
and which would amend and consolidate USSG ss2s1.1 and 2s1.2 (money 
laundering offenses). 

I am strongly in favor of adoption of the proposed 
Amendment No. 11, subject to modifications which I suggest below. 
The proposed amendment would tie the base levels of money 
laundering violations more closely to the underlying conduct which 
was the source of the illegal proceeds. My suggested modifications 
are intended to insure this result. 

The Commission's proposed amendment satisfies a much 
needed reform. Although the current guidelines arise from concerns 
regarding drug trafficking, they have caused and encouraged 
prosecutors to seek money laundering convictions in non-narcotics 
related money laundering cases merely because they can gain 
guidelines sentences which are much harsher than those applicable 
to the underlying offense, as well as asset forfeitures, a factor 
not taken into consideration under the current Guidelines. 

As the October 14, 1992 Report to the Commission Staff 
Director from the Commission's Money Laundering Working Group 
clearly demonstrates, there are cases from around the country in 
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which the Government, simply by adding a violation of 18 USC SS1956 
and 1957 to the indictment, has been able to obtain significantly 
higher guideline sentencing ranges than would have been the case if 
the guideline for the underlying offense had controlled. Moreover, 
the results of the Working Group's study of Fiscal Year 1991 
sentences showed that 40% of the underlying crimes in money 
laundering cases were not related to drug trafficking, but were 
characterized as "white collar" crime, and that the offense level 
for the money laundering conduct exceeded that for the underlying 
conduct 96% of the time in non-drug cases. 

The proposed amendment seems to recognize that SS1956 and 
1957 are broad and can apply even in relatively simple fraud and 
other· cases. such cases often involve transactions that are 
normally JlQt thought of as "money laundering", much less 
sophisticated as money laundering, but which nonetheless are 
proscribed by 5S1956 and 1957. Indeed, in some cases, a money 
laundering offense is difficult to distinguish from the underlying 
crime • .§ll, United states y, Montoya. 945 F.2d 1068 (9th cir. 
1991) (state public official was convicted of money laundering 
under 18 USC S1956 based upon the deposit into his personal 
checking account of a single $3,000 check representing a bribe.) 

The current guidelines make it easy for the Government to 
substantially influence plea bargaining negotiations by merely 
threatening to include a count charging a violation of S1956 or 
51957 in the ,indictment. The proposed amendment goes a long way 
towards addressing this problem and ultimately will help to achieve 
the Commission's mandated and stated goal of "eliminating unfair 
treatment that might flow from count manipulation." USSG, Chapter 
1, Part A, Paragraph 3. 

PRQPOSBD MODIPICATION 
While I support the Commission's objective, I urge the 

Commission to make the following modification to the proposed 
amendment in order to better achieve the Commission's stated goal 
of "relating the offense levels more closely to the offense level 
for the underlying offense from which the funds were derived." 

First, where the defendant committed the underlying 
offense and where the underlying offense level can be determined, 
the base offense level for the underlying offense should be applied 
in All cases, not just in those cases in which the base offense 
level would exceed the base offense level as in proposed 
S2S1.l(a) (2) (4). The offense level of the underlying offense would 
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then be increased by any specific offense characteristics under 
proposed S2S1.l(b). To achieve this result, I suggest deleting 
from the instruction in S2S1.l(a) the term "(Apply the greatest)" 
and further suggest inserting in its place, the term "otherwise" 
after sub-paragraph (3). 

Second, I strongly urge the Commission to make the base 
offense level in proposed S2S1 .1 ( a) (3) the same as the base offense 
level for fraud and deceit found in S2Fl .1. Accordingly, I suggest 
changing proposed S2S1.l(a)(3) to a base offense level of 6, plus 
the number of offense levels taken from the table in S2Fl.1. 

As a practicing criminal defense counsel who frequently 
appears in federal criminal trials in Philadelphia, Pennsylvania 
(as well as in other federal districts), I strongly support the 
Commission's efforts to make the sentencing Guidelines uniform and 
fair. 

MRM/jm 

Very truly yours, 

COZEN AND O'CONNOR 

:lltlllltQ~ 
BY: 
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RE: Comment to Proposed Amendment No. 11 

Dear Mr. Courlander: 

)0 JS l:>AU. ""'A~ .. 
LONOO,._, SWl'f 5i..P 

i-tONG l(QNG 

1-1·3 MARUNOUCHI CHIYQOA. l'(U 
TOK YO roo. JAPAN 

AF'F'ILIATEC SAUDI A.RASIA OF'FICE 
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RIYAOM 11454. SAUDI ARABIA 

OUR F'ILE NUMBER 

G 99999-00007 

On behalf of our firm's Business Crimes Practice Group, we 
are writing in response to the United States Sentencing 
Commission's request for public comment upon the proposed 
amendments to the Federal Sentencing Guidelines as published in 
the December 21, 1993, edition of the Federal Register (Vol. 58, 
No. 243, Part V). In particular, we wish to comment on and 
recommend the adoption of a form of the proposed Amendment 
No. 11, which would revise and consolidate u.s.s.G. SS 2s1.1 and 
251.2. These sections currently govern, in most circumstances, 
convictions for money laundering offenses under 18 u.s.c. 
SS 1956 and 1957. 

The proposed amendment reflects a fundamental philosophical 
change in the sentencing of federal money laundering offenses. 
The amendment proposes to combine those two guideline sections 
and to tie the base offense levels for money laundering 
violations more closely to the underlying conduct that was the 
source of the illegal monetary proceeds. 

our recent experiences suggest that the Commission's 
proposed Amendment represents a much needed change from the 




