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Introduction 

POSITION IN SUPPORT OF PROPOSED AMENDMENT #14 

Submitted by 

Judicial Conference Committee on Criminal Law 
Subcommittee on Criminal Law and Sentencing Procedures 

An amendment concerning unusual combinations of characteristics as a basis for 
departure was first proposed in 1990, and was approved by the Committee and by the 
Judicial Conference. It was not adopted by the Com.rnwion in 1992, when most other 
Judicial Conference recommendations were adopted in some form. The Committee on 
Criminal Law continues to believe that there is a genuine need for this proposal. 

The original Judicial Conference recommendation called for addition of an 
application note to Chapter S, Pan H. .. Specific Offender Characteristics," to encourage 
departure in cases where characteristics, alone or in combination. are present to an unusual 
degree and are imponant to sentencing purposes in the individual case. (See The 1990 
Recommendations of the Judicial Conference for Amendments to the Sentencing 
Guidelines) (emphasis added). 

This year the Commission agreed to publish a proposed amendment on depanures 
(#14), which combines the Judicial Conference recommendation of combination of 
circumstances with a recommendation by the Department of Justice endorsing the criteria 
for departures set out in U.S. v. Rivera, 994 F.2d 942 (1st Cir. 1993). 

The Committee continues to urge an amendment to allow departures involving an 
unusual combination of circumstances. The Commission's combination of this concept with 
the Rivera analysis is a good one, because the Rivera criteria and analytical construct 
provide the additional control on this and other kinds of departure. �$�V��a result, we believe 
that amendment #14 in its present form (including the bracketed language regarding 
combination of circumstances) represents a statement of guided, reasonable departure which 
is not only helpful, but necemry, to more fairly and proportionally adjudicate some of the 
cases which come before the couns. 

The Comirifttce urges the Commission to adopt proposed amendment #14, including 
the bracketed language, during this amendment cycle. Our position is explained more fully, 
below. Some of this material was submitted to the Commission in the fall of 1993, in 
support of the publication of a combination of circumstances departure amendment. We 
have added additional information in support of our proposal in its current form (as 
proposed amendment #14). 

By adopting Amendment #14, the Commission can resolve a conflict in the Circuits, 
strengthen a data source for guideline refinement, implement the Judicial Conference 
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' - recommendation. and send the needed signal that departures in truly unusual cases, properly 
guided by the Rivera criteria, are encouraged. 

Need for an amendment to encourage appropriate departures. 

The Commission has encouraged judges at Sentencing Institutes and in conversation 
to depart from the guidelines in appropriate cases. The impression remains among many 
judges, however, that departures are somehow dubious and should be made in only the most 
extreme cases. In part, this situation may be due to a lingering impres.sion initially created 
by unfortunate talk of "compliance," or by language in the introductory section of the 
guidelines manual that is interpreted to discourage departures. 

This impres.sion may also result from the Commis.sion's formal response to some of 
the departures that have been made. The Com.mis.sion does not "plug every hole" created in 
the guidelines by downward departures, but the Commis.sion has repeatedly amended the 
guidelines to make a factor identified in a departure no longer available. For example, in 
past years the Commis.sion has passed amendments explicitly aimed at eliminating departures 
based on a defendant's "lack of guidance as a youth and similar circumstances indicative of a 
disadvantaged upbringing," military service, physique and vulnerability to sexual assault, or 
prior good works. The Commission has never added an adjustment in light of a mitigating 
factor identified by a departing court. Our proposal would help balance desired unifonnit;y 
and needed individualization of sentences. 

A clearer signal needs to be sent that departures are not discouraged, but even 
encouraged in the appropriate circumstances, and that the factors identified by judges as 
important sentencing considerations will be added to the guideline rules. 

Combinations of characteristics are the most difficult aspect of the sentencing decision to 
set into guidelines. 

Judge Wilkins has written that when each individual factor has been adequately taken 
into account by the Sentencing Commission. or when the factors do not individually warrant 
a departure, "[v)iewing the factors cumulatively adds nothing significant to the calculus." 
United States v. Goff, 907 F.2d 1441 (4th Cir. 1990). The Committee respectfully submits 
that it is impos.,ible for the Commission, or any guideline system, to adequately anticipate 
unusual combinations of circumstances and create rules that arc right for every situation. 

No workable guideline scheme can capture the many ways in which factors combine 
and interact in actual cases. Guidelines generally must, as the federal guidelines do, give the 
same weight to a relevant factor regardless of what other circumstances are present in a 
case. In this way the guidelines mimic the statistical regression analyses used in their 
development-a simple additive model in which each variable is as.sumed to have a constant 
impact on the outcome variable, regardless of the value of other variables. It is not pos.sible 
to uncover every interaction or oddity that may exist in the data; these situations are 

2 

[50] 



• 

• 

typically treated as "noise." But these interactions are the extraordinary cases where judges 
should be encouraged to examine the total picture and make their sentencing decisions 
accordingly. 

Typical factors that alone do not warrant a departure can combine in unusual and 
relevant ways (e.g., a pregnant offender who exercised poor romantic judgment and became 
involved with a drug dealer but has now broken off the relationship and begun drug 
rehabilitation). It is sometimes only an unusual combination of circumstances that reveals 

· how sentencing purposes can best be met in the individual case. 

The split in the Circuits 

Since the initial Judicial Conference recommendation. three Circuits have upheld 
departures based on the "totality of the circumstances" or on "combinations of factors" 
which-though not individually sufficient- together justify a departure, given the total 
context of the offense, criminal record, and other offender characteristics: 

a)The Ninth Circuit wrote that "[A) wise person will not look on each 
particular factor abstractly and alone. Rather, it will be how the particular 
pieces fit together, converge, and influence each other that will lead to the 
correct decision." United States v. Cook, 938 F.2d 149, 153 (9th Cir. 1991). See 
also United States v. Anders, 956 F.2d 907, 914 (9th Cir. 1992)(narrowing 
application to those factors authorized and not expre~ly prohibited by the 
guide! ines ); 

b )The Tenth Circuit affirmed a downward departure based on the 
"unique combination of factors" that, standing alone, were each insufficient to 
justify a departure. United States v. Bowser, 941 F.2d 1019, 1024-25 (10th Cir. 
1991 ). In an earlier case, the Tenth Circuit affirmed a downward departure 
based on "the aberrational character of [defendant's) conduct, combined with 
her responsibility to support two infants. United States v. Pena, 930 F.2d 1486, 
1495 (10th Cir. 1991); 

c)Recently, the Sixth Circuit adopted the Ninth Circuit approach and 
held that "(i]t is permissible to use a totality of the circumstances approach to 
departures, so long as the factors considered are not factors the guidelines 
have already taken into account or expre~ly deemed irrelevant." United States 
v. McKelvey, 7 F.3d 236 (6th Cir. 1993). 

Other Circuits liave rejected this approach: 

a)The Fourth Circuit reversed a downward departure based on four 
factors which standing alone did not justify departure. United States v. Goff, 
907 F.2d 1441 (4th Cir. 1990) . 
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b)The First Circuit rejected a departure based on the "totality of the 
circumstances." Uniled States v. Pozzy, 902 F.2d 133, 138 (1st Cir. 1990), cert. 
denied, 111 S. Ct. 353 (1990). But see, U.S. v Rivera, 994 F.2d 942 (1st Cir. 
1993 )( district court has superior "feel" for "unusuaJne~" of case). 

Three other circuits have reversed departures based on combinations of · 
characteristics, but it is unclear whether these Circuits believe departures based on the 
totality of circumstances are always inappropriate, or whether the particular facts of the 
cases made a departure inappropriate. The Third Circuit held that a .. combination of typical 
factors does not present an unusual case." United States v. Rosen, 896 F .2d 789, 792 (3d Cir. 
1990). See also, United States v. Barone, 913 F.2d 46, 50-52 (2d Cir. 1990); United States v. 
Carey, 895 F.2d 318, 322-25 (7th Cir. 1990). 

By adopting the proposed policy statement. the Co~ion would resolve this split 
in the circuits. 

Opening the floodgates? 

Some Comm~ioners have expressed concern that if this type of departure were 
explicitly encouraged, it would "open the floodgates" to a large number of inappropriate 
departures and widespread sentencing disparity. Because three circuits have ruled that these 
departures are permitted, we have a natural experiment that can be used to test these 
concerns. Obviously, we cannot attnbute any change in departure rates to only these 
rulings-other decisions, guideline amendments, or administrative changes can all affect 
departure rates. But if there is no sudden increase in the departure rate after a circuit 
approves this type of departure, then it is clear that the approval did not open any 

· floodgates. 

We examined monthly downward departure rates, excluding departures for 
substantial assistance, in the two circuits that have pennitted these departures for over a 
year. The attached chart shows the departure rates in the 9th and 10th circuits before the 
relevant decisions (the decisions are indicated with vertical lines), as well as the rate after 
the decisions. For comparison, it also shows the departure rate in all other circuits 
combined The chart shows that so far there is no 'significant increase in the number of 
departures in these two circuits. 

We note also that the Co111I11mion's published list of reasons given by sentencing 
courts for downward departures does not include "totality of the circumstances" or 
"combinations of' characteristics," which we take to mean that this reason for departure is 
rarely cited It appears likely that if the proposed amendment is adopted, judges will use the 
new flexibility only in rare cases when unique circumstances call for a sentence 
outside the normal (presumptive) guideline range. 
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In addition. even if departures were to slightly increase under the proposed approach. 
the "heartland" of cases would easily be preserved, and the overwhelming majority of cases 
would continue to be sentenced within the guideline range, as they have been in the circuits 
already allowing such departures. The "heartland" concept reflects a "bell-curve" of 
normalcy. This would imply perhaps a 60-70 percent of "normalcy" within the bell. 
However, the Commission's national data (fiscal year 1992), indicates that there is an 
average departure rate of only 6% downward (other than substantial assistance departures), 
and 1.5% upward Even if the current combined 7.5% departure rate were to double 
(although there is no reason to expect it would), there would still be 85% of the cases either 
sentenced within the range or subject to 5K motions. 

Also, if this kind of departure were to be endorsed, it is reasonable to presume that 
at least some of the cases which are either. a) given technically unearned 5K motions (a 
subject of much discussion and criticism in the literature), or b) subject to "coven 
departures" (i.e. adjustments made in such a way that departure is effected, without being 
termed as such), might decrease and become reasoned, articulated departures &11ided by the 
Rivera criteria and, it should not be forgotten. controlled by the right to appeal. 

Effect of Rivera Case 

As we have noted, the criteria and analytical framework set out in Rivera, which the 
Department of Justice has proposed and which constitutes the major part of proposed 
amendment #14, would in itself function as the reasonable criteria which would work to 
guide these and other departures, and would work to prevent unwarranted or unrestrained 
use of the combination of circumstances departures. 

Moreover, language in Rivera itself endorses the restrained but flexible case-by-case 
analysis we are proposing. Judge Breyer noted that the district court has the superior "feel" 
for the "unusualness" of the case. This is precisely why we are urging this kind of 
amendment. 

Departure as Feedback to Guideline Refinement 

For the departure mechanism to work as envisioned in the Sentencing Reform Act, 
departures must become a basis for continual refinement of the guideline rules. This 
refinement must include not only pruning of unwanted variation. but also incorporation of 
factors and circumstances that are identified by sentencing judges as relevant to just 
sentencing. 

As the Commission states in a neglected passage in the introduction to the guidelines 
manual: "It is difficult to prescnbe a single set of guidelines that encompass the vast range of 
human conduct potentially relevant to a sentencing decision ... By monitoring when courts 
depart from the guidelines and by analyzing their stated reasons for doing so and court 
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decisions with references thereto, the Commission, over time, will be able to refine the 
guidelines to specify more precisely when depanures should and should not be permitted "1 

By adopting Amendment #14, the Commission would resolve a split in the circuits, it 
would incorporate for the first time a mitigating circumstance identified by the couns, it 
would provide a framework for useful feedback for funher fine-tuning of the guidelines, and 
it would preserve the guideline sentence as the presumptive sentence in the vast majority of 
cases. The result would be increased fairness and fleXJbility to fit truly unusual case within a 
reasonable analytical framework for depanures. In addition, all departures would be guided 
by the Rivera criteria. and subject to challenge on appeal. 

Conclusion 

For all these reasons, the Judicial Conference Committee on Criminal Law, through 
the Subcommittee on Criminal Law and Sentencing, urges the Commission to adopt 
proposed amendment #14. 

United States Sentencing Commission, Guidelines Manual (Nov. 1993), at 6. 

6 



-

- GJ 
g, 
a, -C 
Q) 
u .. 
GJ 

Q. 

40 

35 

30 

25 

20 

15 

10 

5 

0 

0 
O> 

I -u 
0 

Monthly Downward Departure Rates FY91-FY92 
in Circuits Permitting Departures Based on 

Combinations of Characteristics 

-------- 9th Circuit 

----- 10th Circuit 

---- All Circuits 

U.S. v. Bowser (10th Cir.) 941 F.2d 1019 

U.S. v. Cook (91h Cir.) 938 F .2d 1-49 

I 

"' . ' ,, ' . ' 
I • 

I I 

• " ,,.- ... , : ·. 
I I I 

I • I 
I I I 

,' -. -, ,. - '.. . - \ .., .. 
'/\- -"' ,- -.. __ , - '. --- , - . . , . "' I I I 

•1 \ I . . 
I I 

I \ 
I \ 

' ----

o · 0 
O> O> 

I I 

> (,) 
0 a> z 0 

-O> 
I 

C 
n, -, 

- - -O> O> a, 
I I I .s:::, '- '-

a> n, a. u. < 

... - ... - - -a, a, O> a, O> a, 
' ' ' ' .:. - O> >- C: a> u n, :, :, :, en o -, -, < 

Months 

7 

\,"' I ... I ' 

- - N N N N N N N N C\I 
O> O> a, O> a, a, a, O> a, Cl Cl 
' ' ' ' ' ' ' ' ' ' ' > (,) .s:::, - O> a. C '- '- >- C: 

0 a> n, a> n, a. n, :, :, :, Q.l 

z 0 -, u. < -, -, < en 



- PROPOSED MODIFICATION OF §1B1.10 PROCEDURE 
(Proposed Issue for Comment, #31) 

Submitted by 

Judicial Conference Committee on Criminal Law 
Subcommittee on Criminal Law and Sentencing Procedures 

Introduction 

The Committee would like to express its appreciation to the Commission for agreeing 
to publish Proposed Issue for Comment #31 at the Committee's request. This paper 
presents the Committee's position in favor of changing the procedure for §lBl.10 sentence 
modifications to require the use of only the retroactive amendment to modify a sentence, 
rather than use of the entire current set of guidelines, a procedure which we believe greatly 
complicates the sentence modification process. 

Problems involved with the application of current §lBl.10 discussed herein are just 
now becoming evident. now that there are several years of amendments in place, and some 
retroactive amendments are receiving widespread application, such as the LSD amendment 
effective November 1, 1993. 

Most of the complications and disparate applications becoming apparent are a result · 
of the use of the entire set of current guidelines (which we refer to as the "new-book" 
approach1) in determining the modified sentencing range pursuant to §lBl.10, rather than 
only the amendment specifically made retroactive in §lBl.10. 

In effect. this procedure makes all amendments enacted subsequent to the 
defendant's sentencing retroactive to these particular defendants. It also requires 
recomputation of all other guidelines involved in the original sentencing calculation whose 
application may have changed because of subsequent case law. This de novo guideline 
computation based on the entire current guideline manual generates numerous new issues of 
fact to be determined, many of which may require evidentiary sentencing hearings at which 
the defendant should be present. Any issue beyond the narrow use of the retroactive 
amendment to the old guideline computation arguably requires a hearing. 

In addition, because all changes ( even if substantively unrelated to the actual 
retroactive amendment) are applied to only those defendants involved in the sentence 
modification process, and denied to all other defendants sentenced at the same time as 

1 This is done in order to distinguish this procedure from what is often referred to as 
the "one-book" rule for sentencings, pursuant to § lBl.11, which would remain unchanged 
and actually reinforced by our proposal. 
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those defendants, the new-book procedure results in unwarranted c)isparity in guideline 
application among certain defendants. 

In order to avoid othetwise unnecessary new factual issues, litigation, sentencing 
hearings, and unfair disparity in application, we urge the Commission to amend §lBl.10 and 
its Commentary to allow the simple application of only the specified retroactive amendment 
to the original sentencing computation. We are proposing that §lBl.lO(b) be amended to 
read " ... had the amended guideline listed in subsection (d) been in effect .. " (rather than 
... ''had the guidelines, as amended, been in effect ... "). In addition, Note 1 would be amended 
accordingly.2 This procedure would allow the original sentence to remain othetwise 
unchanged, derived from the same set of guidelines under which other defendants were 
sentenced at the same time as the defendant whose sentence is later "modified". 

The "New-Book" Procedure 

The Co~ion directed that the entire current set of guidelines, as amended, be 
used in computing the range for a modified sentence,3 pursuant to §lBl.10. The Policy 
Statement states: 

In determining whether a reduction in sentence is warranted for a defendant ... the 
court should consider the sentence that it would have originally imposed had the 
guidelines, as amended, been in effect at that time. Note 1, §lBl.lO(b) (emphasis 
added). 

Application Note 1 makes it explicit: 

..• the amended guideline range referred to in subsections (b) and (c) of this section 
is to be determined by a1mlying all amendments to the guidelines (i.e., as if the 
defendant was being sentenced under the iwidelines currently in effect). §lBl.10, 
comment., n. 1 (emphasis added). 

2 Note 1 would provide that the amended form of the retroactive guideline would be 
substituted for the extant guideline, and the modified range would be computed, with all 
other aspects of the original sentence calculation remaining unchanged See Exlubit A 
which suggests the form of such an amendment, as well as ~ible explanatory commentary. 

3 References to a "modified sentence" or range herein are not intended to infer that 
such a modification is automatically imposed An actual sentence reduction based on the 
modified range is not mandatoiy, but discretionary with the court. " ... the court ... mn reduce 
the ·term of imprisonment, after considering the factors set forth in section 3553(a) .... "(18 
USC§ 3553(a)); " ... a reduction in ... imprisonment may be considered .. "(§ lBl.lO(a) USSG). 
(emphases added). See also, U.S. v. Connell, 960 F.2d 191, 197 (1st Cir. 1992); U.S. v. 
Wales, 977 F.2d 1323, 1327-8 (9th Cir. 1992). This proposal would not, and should not, affect 
the discretionary nature of§ lBl.10. 
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