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UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF TENNESSEE
PROBATION OFFICE

. JIM MCKINLEY December 31, 1993 ks

CHIEF PROBATION OFFICER FEDERAL BUILDNG
167 N. MID-AMERICA MALL
MEMPHIS, TN ssios

United States Sentencing Commission #a1=RaA%- 3250
One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, DC 20002-8002

Attention: Public Information Officer
Re: Proposed Amendments

Dear Commissioners:

I am writing to call to the Commission's attention a sentencing
issue which, I believe, needs addressing at the next amendment
cycle.

Guideline 4Al1.2, comment.(n.3), defines "related cases" by stating,
in part, that these are cases "consolidated for trial or sentencing."
Within the last year, our Court has been receiving with ever
increasing frequency from defense counsel nunc pro tun orders

signed by state criminal court judges which consolidate cases

retroactively that were disposed of years and years ago. The

sole purpose has been to defeat the more onerous sentencing
. provisions of Guideline 4Bl.1 "Career Offender."

For example, the enclosed "Order of Consolidation" signed Oct. 12, 1992,
consolidates nunc pro tun three felony convictions disposed of

in 1989 (the digits "89" in the masthead of the order indicate the

year of filing). While none of our judges has honored any of

these retroactive orders, it has been a very, very close call on

one or two.

To alleviate this problem of violent, repeat offenders escaping
the provisions of 4Bl1.1, I propose that the Commission add a
provision to 4Al.2, comment. (n.3), to the effect that "prior
sentences are cons1dered’re1ated if they resulted from offenses
that were consolidated for trial _? -éﬁteﬁﬁiﬁg‘ﬁf fﬁE‘tTﬁE‘GF“
said ETTEI‘B?‘EEﬁEEﬁETng

I am certain that this practice of securing nunc pro tun orders
consolidating long-ago-disposed-of convictions will spread like
the Beijing flu, incapacitating the "Career Offender" provision.
For that reason, I am requesting that the Commission set some
sort of time frame for the consolidation of cases under 4Al.2,
comment.(n.3).

C;fdlally,
. Harry J; Jafw

Deputy Chief
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IN THE CRIMINAL COURT OF SHELBY COUNTY TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

STATE OF TENNESSEE

vs. NO. 89-04020

FREDDIE HOWARD,

Defendant

ORDER OF CONSOLIDATION

This cause came on to be heard on the __| Zday of % , 1992
upon the motion of the defendant, Freddie Howard. Upon good cause shown and for

clarification of the record, the Court finds the following:

1) That the criminal offenses attempted felony in no. 89-04020; theft under
$10,000.00 in no. 89-08148; and violation of T.CA. 55-5-113 in no. 89-08149 were
consolidated for the purpose of sentencing in order that the defendant could receive
concurrent time.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that case nos.
89-04020, 89-08148-49 were consolidated for sentencing on the _/__ day of

|
/\ M‘q oo ;g;, in order for the defendant, Freddie Howard, to receive concurrent

time, and the records should reflect such consolidation.
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John M Hartman

Molly S Hartman
1081 Rosalie Ave
Lakewood, OH 44107 -

January 6, 1994

Judge William Wilkins, Jr

US Sentencing Commission

One Columbus Circle, NE Suite 2- 500
Washington, DC 20002-8002

Dear Judge Wilkins:

We would like to share our opinion regarding the current Federal
- Sentencing Guidelines for those people convicted of cultivation of
cannabis hemp.

We feel that currently there is some disparity in the sentencing scheme
that one cannabis plant would yield one kilogram or 1000 grams per plant.
We have received information from Dr Mahoud A Elsohly, Research
Professor Coordinator of the Drug Abuse Research Program from the
Research Institute of Pharmaceutical Sciences, school of Pharmacy,
University of Mississippi located in Oxford, Mississippi, that indicates
yields of 100 grams per capnabis plant is more realistic.

The current Guidelines are arbitrary and irfational and should be changed
to 100 grams per plant rather than 1000 grams per plant now in effect.

Thank you for this opportunity to express our feelings ‘on ‘this ®5ue that is

now before the Sentencing Commission.
% “ Z':':
Moty 4 oo

John M Hartman
Molly S Hartman
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LAW OFFICES

PRINCE, KELLEY, MARSHALL & BASSINGTHWAIGHTE, PS.
BANK OF CALIFORNIA CENTER, SUITE 3250

. 900 FOURTH AVENUE
SEATTLE, WASHINGTON 98164-1005
ROBERT E. PRINCE TELEPHONE
J. PORTER KELLEY (206) 382 0000
DAVID S. MARSHALL FAX (206) 3829109

JOAN BASSINGTHWAIGHTE
CRAIG E. COOMBS

January 6, 1994

United States Sentencing Commission
One Columbus Circle NE

Suite 2-500 South Lobby

Washington, D.C. 20002-8002

Attention: Public Information

Re: Comment on Proposed Amendments to Sentencing

. Guidelines

Dear Commissioners:

I write to express my views on several proposed amendments
to the guidelines.

I favor proposed Amendment 8 (A), keying the mandatory
minimum levels in the Drug Quantity Table to levels 30 and
24, and proposed Amendment 33(A) to modify the provisions in
section 2D1.1 that distinguish between cocaine and crack
cocaine at the ratio of 100-to-1.

As a criminal defense lawyer, I have seen how
disproportionately harsh the current provisions are. 1In
particular, I have seen that the 100-to-1 ratio means that
black people do more time than white people, since most
crack dealers are black.

I also support proposed Amendment 17(A), clarifying the
operation of section 1Bl1.3 concerning conspirator liability.
I have two clients who are serving sentences of about
eighteen years each because they were found to be minor
players in large drug conspiracies. Any step to see that
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United States Sentencing Commission
January 7, 1994

Page 2.
offenders are punished according to their own particular
culpability is a step in the right direction.
Thank you for your attention.

urs truly,

AT

DAVID S. MARSHALL

DSM;sd
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U.S. Department of Justice M

United States Attorney
Eastern District of Louisiana

Hale Boggs Federal Building (504) 589-2921
» 501 Magazine Street, Second Floor FTS 682.2921
New Orleans, Louisiana 70130

January 10, 1994

’

The Honorable William W. Wilkins, Jr.
Chairman

United Stateg Sentencing Commission
One Columbus“Circle, N.E.

Suite 2-500, South Lobby

Washington, DC 20002-8002

RE: Proposal #32
Dear Judge Wilkins:

Our criminal justice system is based upon a premise of all or
nothing. One pleads guilty and admits guilt or avails himself of
all legal avenues to defend his position, and through the adversary
nature of the proceeding, the truth emerges. As a prosecutor, I
derive a sense of security from a belief that the system adequately
protects the innocent from a mistaken conviction.

This proposal awards those who fight half-heartedly. There is
no place for that in our system. How does one determine that a
motion that could have been made can ethically not be made, and a
benefit derived? 1In any case, it is already a lawyer’s ethical
duty not to make frivolous motions and stipulate appropriately.
Why reward defendants lucky enough to have ethical lawyers or
rrovide censolation prizes to those sc unlucky as to have non-
aggressive ones? This does not promote the overall goal of the
fair and just administration of justice and brings into question
the entire system.

Sincerely,

s

Robert J.”Boitmann
United States Attorney

RJB:as
it rai
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Div. Engine Parts Network
6935 N.E. Glisan
Portland, Oregon 97213
(503) 257-7947
Ted Stanwood, President

yd Rocket Empire Machine
® _

United States Sentencing Cammission
One Columbus Circle, N.E., Suite 2-500, South Lobby
Washington, D.C. 20002-8002

11 Jan 94
To Whom it May Concern:

It appears that we finally have an opportunity to correct a wrong in the

Laws on sentencing for Marijuana. I understand that this Camnission will

soon consider changing the gudelines to accurately reflect the amounts

a criminal is dealing in.

Many persons are now in prison, at huge costs to us, the taxpayers, for

dealing in volumes that are pure fantasy. Everyone knows that it is

impossible to produce 1000 grams of this drug per plant, yet we convict

and sentence our people on that basis, if they are caught with more than
. ~ 50 plants.

. This is a great wrong, and should be corrected. I also feel quite strongly
that the law should be applieq fairly to those now in jail, as well as
those who will be charged in the future.

It is so incredibly important that the law be fair, and right, for all.
That is the only way our laws will hold respect.

Correcting this error would have the added benefit of returning many persons
to productive lives, at great savings to the taxpayers.

I think we can all afford to incarcerate hardened criminals, but I protest
loudly paying’taxes to jail persons who have done no more than make a stupid
mistake.

Camission take the steps now that will make these laws

7

£l
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UNITED STATES GOVERNMENT b

MEMORANDUM-

DATE: January 14, 1994

P
REPLY TO ‘4”? M‘

ATTN OF: Michael J. Santella, Supervising USPO E/D PA
HE -85 -85F3
SUBJECT: Proposed Sentencing Guideline amendment
TO: U.S. Sentencing Commission

The proposal that follows is an attempt to reduce the inordinately long Sentencing
Guidelines that apply to street sellers involved in long-term conspiracies assuming correct
application of the Relevant Conduct standard. I believe it has merits above other proposals
which seek to cap the defendant’s culpability by only considering the amount of drugs
distributed within a limited period of time[one week or one month}. This type of limitation
ignores the highly aggravating factor that such defendants made a conscious decision each
and every day to peddle drugs within the community.

The proposed amendment could also be used in deciding whether
mandatory minimum terms apply.A few application notes would be necessary for clarification
purposes. I have some thoughts on this as well. If you care to hear them, let me know.

Section 2D1.1 {a] [4]

Where the offense level is established largely through the attribution of drugs distributed by
others within a jointly-undertaken conspiracy, and the defendant had no decision-making
authority and performed only unskilled or unsophisticated tasks, did not posses a firearm or
engage in violent conduct during the offense of conviction and all relevant conduct, reduce
the offense level established by aggregating all quantities involved in the offense by 25%.

OPTIONAL PORM NO 10
(REY 1.8
EA PPURHCIII0N (1 6
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WRITER'S DIRECT DIAL NUMBER

(202) 434-0764

Mr. Michael Courlander

Public Information Specialist
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

. Dear Mr. Courlander:

This letter is in response to the Sentencing Commission’s
request for comment on proposed amendment number 11 which would
amend and consolidate U.S.S.G. §§ 2S1.1 and 2S1.2 governing money
laundering offenses. )

Proposed amendment number 11 with the modifications suggested
below would be in the public interest and should be adopted because
it would tie the base offense 1levels for money laundering
violations more closely to the underlying illegal conduct. The
suggested modifications would help to carry out this worthwhile
objective.

The current money laundering guidelines operate to thwart the
Commission’s policy determinations because they escalate the
sentences above the punishment which the Commission determined was
appropriate for non-violent non-drug crimes. As the Commission’s
Money Laundering Working Group’s study clearly demonstrates, simply
by adding a violation of 18 U.S.C. §§ 1956 or 1957 the
government has been able to obtain a significantly higher guideline
sentencing range than the underlying offense would yield in the
normal case. The Commission staff’s study of 1991 sentences showed
that 40 percent of the prosecuted money laundering cases were not
related to drug trafficking and in those cases the offense level
for the money laundering conduct exceeded that for the underlying

. conduct 96 percent of the time.

al



Rgers 7 Well

2

The following modifications to the proposed amendment would
better achieve the Commission’s stated goal and the public’s
interest in relating the offense levels more closely to the offense
level for the underlying offense from which the funds were derived.

First, where the defendant committed the underlying offense
and the offense level can be determined, the base offense level for
the underlying offense should be applied in all cases, not just in
those cases where the base offense level would exceed the base
offense level in proposed § 291.1(a)(2) or (3). This offense level
then would be increased by any specific offense characteristics
under proposed § 291.1(b). To achieve this result, I would suggest
deleting from the instruction in § 291.1(a) " (Apply the greatest)"
and suggest inserting the term "otherwise" after subparagraph (3).

Second, the Commission should make the base offense level in
proposed § 291.1(a) (3) the same as the base offense level for fraud
and deceit (§ 2F1l.1). Therefore, I would suggest changing proposed
§ 291.1(a)(3) to a base offense level of 6 plus the number of
offense levels from the table in § 2Fl.1

I strongly support the Commission’s effort to make the
sentencing guidelines uniform and fair.

Very truly yours,

Do~

Whitney Adams

ces Amy Rudnick

cwoJ
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TO: U. S. SENTENCING COMMISSION
#1 COLUMBUS CIRCLE, NE
SUITE 2-500
SOUTH LOBBY
WASHINGION D. C. 20002-8002

ATTENTION: MR. MICHAEL COURLANDER

FROM: C. U. R. E. (Citizens for the rehabilitation of Errants) on behalf of the
nearly 90,000 federal prisoners

SUBJECT: REQUEST FOR PUBLIC COMMENT (published in Vol. 58, #243 of the Federal Register
dated December 21, 1993 at page 67522)

C. U. R. E. would like to offer the following comments and proposals relevant to the
published request of the Commission. These comments are in the Commission's numbered
order:

#7. C.U.R.E. suuports the availability of departures for the cultural characteristics
or collateral consequences to a Defendant that might come to the attention of public
officials. 1In particular, INS detainees invariably are held far past the termination
of their sentences. Until the INS sees fit to deport those detainees whose sentences
are finished when those sentences are terminated, it is only fair that since INS holds
are suffering collateral consequences not taken into consideration by the Commission,
they should have discretionary departures available to them to mitigate the extra time
they are kept in prison. C.U.R.E. feels that departures should be allowed for any and
all unusual cases, not just those under the heading of "public corruption."

#8(A). C.U.R.E. agrees the lowering of levels for drug and other violations is a good
first step towards a more just sentence. However, this lowering of the highest grades,
is not enough because at the hjgher levels, sentence add-ons and enhancements are rou-
tinely utilized to make the eventual sentence oftentimes the equivalent of a life term.

#8(B). C.U.R.E. opposes Option #2 and any other amendments that sentence "as if the
Defendant had been convicted of a separate count charging such conduct." C.U.R.E. op-
poses any sentence that provides enhancement for conduct for which a Defendant has not
been convicted.

#8(C). C.U.R.E. supports a ceiling in Chapter 2 offense levels for Defendants who re-
ceive a mitigating role adjustment under §3Bl.2 (Mitigating Role). The current guide-
lines over-punish low level Defendants because the sentences are now driven by drug -
quantities. C.U.R.E. would also support a greater level departure than is now available
under present guidelines practice.

#8(D). C.U.R.E. supports deemphasis on drug quantity to drive all drug sentences and
instead supports emphasis on associated violence as a sentence enhancement. Instead
of a broader range of quantity at each level, the levels themselves for the present
quantities should be lowered.

#9. C.U.R.E. opposes the proposed amendment to §3Bl.1(a) and (b) because it appears to
simply lower the threshhold for "supervisor" liability from five to four participants.
C.U.R.E. also strongly opposes the proposed amendment to Note 1 of the Application Notes
of the Commentary to §3Bl.l, which will allow undercover law enforcement agents to be
counted as participants. This concept totally contradicts the history of the criminal
law of this country. Requiring recruitment by a criminally responsible participant
simply makes a factual issue, which will ultimately be lost by most Defendants because
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