




















to reflect an intention to require a significantly higher lével
of planning that poses a materially greater danger or threat, or
obstacle to detection or proof, or reflects a higher level of
culpability, as the trigger for the enhaﬁcement.3 The notes
indicate, for example, that merely making a false entry in books
and records would not constitute "sophisticated planning."
Rather, maintaining two sets of books, engaging in transactions
through corporate shells, and similar types of conduct -- by
their nature involving greater effort over a longer perioa of
time for the specific purpose of avoiding detection -- would
constitute sophisticated planning.warranting an enhancement.
This is an improvement over the existing Guidelines, which
trigger an enhancement under the "more than minimal planning"
standard.
(2)

The NYCDL opposes any increase in the base offense
level for larceny, embezzlement and other forms of theft from 4
to 6. § 2B1.1(a). The stated purpose of Amendmént 12(B) is to
conform the offense levels of those crimes covered by § 2B1.;-
with the crimes encompassed by'the fraud and deceit guideline,
§ 2F1.1. 1In ordér to carry forward that goal of conformity, the
amendment would also revise the theft loss table to parallel the

monetary and offense level equivalents in the fraud table.

3 The first such note, in connection with an assagl?,
appears to refer mistakenly to an example of "more than minimal
Planning." Presumably, this phrase should be changed to

"sophisticated planning."
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Succinctly stated, the NYCDL believes that the fraud
and theft tables can be brought into conformity without, at the
same time, raising the base offense level for crimes covered by
§ 2Bl.1; That could be accomplished by lowering the base offense
level for fraud crimes from 6 to 4 and, at the same time,
éonforming the fraud and theft tables.

The NYCDL believes that a raise of the § 2Bl.1(a)
offense level to 6, if ultimately coupled with a conforming table
change, as‘set forth in the issue for comment, i.e., 12(6), will
exacerbate one of the worst aspects of the current sentencing
regime: virtual mandatory imprisonment for first offenders who
commit relatively minor propert? offenses.

Under the current provisions, any defendant who steals
more than $10,000 is not eligible for a straight sentence of
probation. Absent other mitigating factors in such cases,
present law sets a minimum offense level at "9", taking the
offender out of "Zone A" of the sentencing table and requiring at
least one month of imprisonment, intermittent confinement,
community confinement, or home detention. Offenders who cause
‘ iosseS'in excess of $40,0QO face offense levels of "11" or
higher, taking them out of "Zone B" of the sentencing table and
requiring that .at least half of the minimum term of the Guideline
sentence be satisfied by imprisonment. As a practical matter,
~ therefore, under current law any first-offender who steals in

excess of $40,000 must spend at. least 4 months in a federal

=B~




prison.*

If the proposed changes in the theft and fraud tables
are enacted, as suggested in the issue for comment, too many
first-offenders will wind up in federal prisons. According to
the tables suggested in the issue for comment, any offender who
is involved with a loss of more ﬁhan $4,500 faces a minimum
offense level of "9%; such an offender is out of Zone A and is
ineligible for a sentence of straight probation. Similarly, any
offense involving a loss of more than $15,000 generatés a minimum
offense level of "1i1", reggiring a prison sentence unless some
other deduction is applicable.

Increasing offense levels are unwarranted for a slew of
reasons. First, they fly further in the face of the
- Congressional mandate, contained in 28 U.S.C. § 994(j), that the
Commission "insure that the guidelines reflect the general

‘appropriateness of imposing a_sentence other than imprisonment in

cases in which the defendant is a first offender who has not been

convicted of a crime of violence or an otherwise serious offense.

." (emphasis added). 1If this statute means anything, then
persons with no criminal records who steal $5,000 or $10,000 or

$15,000 ought not be sent to prison as a routine matter. The

4 The present base offense level for theft cases,

pursuant to Guidelines §2Bl.1(a) is "4." A case involving a loss
of $40,000 results in a "7" level increase, for an offense level
of "11." First-offenders, i.e., those in Criminal History
Category I, face a "Zone C" guideline sentence of 8-14 month.
Pursuant to Guidelines §5C1.1(d) (2), at least one-half of the
minimum sentence -- 8 months in this example -- must be satisfied
by imprisonment, resulting in at least a 4-month prison term.
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typical defendant in such cases -- an embezzling bank teller, for
instance -- commonly faces such collateral consequences as the
loss of employment and the difficulty of finding-a new job as a
convicted felon. The sentencing tables ought not require prison
in such relatively non-serious cases, particularly when Congress
Has indicated that prison generally should not be required in
those circumstances. The tables suggested in 12(C) which reduce
further the loss threshold at the door of the federal prison
cell, would be unwise and contrary to congressional intent.

Those tables drast;cally increase sentences at the high end--
cases involving multimillion dollar losses -- but they
inexplicably raise punishment.levels even at the low end. Yet,
the offenses at the low end of the spectrum -- those involving
several thousand dollars of loss -- typically were not the kinds
of cases in which sentences were enhanced for "more than minimal
‘planning." The net result, therefore, is that the Commission has
proposed doing away with anAaggravéting factor that typically did
not impact low-end cases, and raising sentence levels across the
bdérd. The low-end offender winds up facing more prison time,
when the question at the outset was whether puhishment levels at
the low end of the spectrum already were too high.

We emphasize in this regard that the purpose of the
Guidelines was to elimiﬁate sentencing disparity,vand not to
increase prison sentences generally. With the Guidelines,
however, have come sharply higher average sentences. To the

extent this phenomenon reflects the imprisonment of first-time
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offenders who steal relatively minor amounts of money, it is
deplorable, and the proposed tables in 12(C) would only make
matters worse because offense levels would be increased by one
level, across the board.

An additional problem with the proposed loss tables for
theft and fraud cases is that they perpetuate the number of
gradations calibrated to dollar loss, further complicating a
séntencing scheme that already draws unwarranted distinctions
between offenders. A case involving a loss of less than $50,000
would be slotted into one of eight pigeon holes. The dollar
gradations at the lower end of the spectrum seem almost trivial.
In the experience of our membersﬁip, the defendant who steals
$3,QOO is not a materially different person from‘the defendant
who steals $5,000 or $8,000 or $13,500. Yet, these defendants
receive markedly different sentences under the loss tables. By
contrast, an offender who already has stolen $70,000,000 may
steal an additional $49,999,999 before his offense level jumps by
so much as one point. To be sure, a one-point increase in
offense level translates into substantially more prison time at
the high end of the spectrum, but we gquestion whether the
Guidelines ought to draw distinctions that turn on whether the
defendant steals $1,500 as opposed to $2,500 or $4,500, as the
propésed loss tables would mandate.

The NYCDL believes that punishment for property crimes
already is myopically focused on the amount of loss involved.

The kinds of picayune distinctions that the proposed loss tables
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draw in low-end cases aggravate this problem and serve no valid
purpose. Our members, undoubtedly joined by federal judges all
over the country, would prefer tables that draw fewer and broader
distinctions, perhaps based on order of magnitude. Put simply, a
$10,000 thief may perhaps be distinguished from a $100,000 thief,
and a berson who steals $100,000 may commonly be distinguished
from a defendant who steals $1,000,000. But a person who steals
$1,000 ought not be treated differently from one who steals
$1,700. That is just silly.

PROPOSED AMENDMENT NO. 15 (G)

Offense guideline consolidation; §§ 2T1.1 and
2T2.2

Proposed Amendment 15(G) is opposed in so far as it
proposes to increase the base offense level for § 2T2.2 from 4 to
6. The existing base offense levels are sufficient to achieve
the goals of the Commission and "guideline simplification" does
not justify the proposed increase. None of the other 7 proposed
consolidation amendments increase base offense levels and
generally make nb substantial changes regarding proposed
Amendment 15. The two caées sampled three years ago constituté a
~statistically insignificant basis upon which to justify a change
in the base offense level.

PROPOSED AMENDMENT NO. 16
ISSUE FOR COMMENT

Aging prisoners

The NYCDL believes that, at a minimum, district courts

should have the authority to request a motion by the Director of
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the Bureau of Prisons to modify a term of imbrisonment for

‘ extraordinary and compelling reasons. In addition, the district
judges should have the authority to request the Probation Office
to conduct an independeﬁt investigation of facts relating to

. whether an older or infirm prisoner should be released, including
Qhether he or'she‘poses a risk to public safety. While arguably
a district court has the power under current statutes to take
both of these actions, it is unlikely that a court would do so or
that the Bureau of Prisons would respond favorably without a
change in the applicable statute explicitly giving the district
court this or greater éuthority.

~ PROPOSED AMENDMENT NO. 17 (A)

Clarification of § 1B1.3 (relevant conduct)
with respect to the non-liability of a

defendant for actions of conspirators prior
. to the defendant joining the conspiracy '

The NYCDL supports this amendment which reflects the
approach of the coﬁrts and judges in the Second Circuit.

PROPOSED AMENDMENT NO. 18

Relevant conduct (§ 1B1.3); prohibits use of
acquitted conduct in determining guideline
offense level; possible basis for departure
in exceptional cases

‘We support this proposed amendment, which provides that
conduct of which the defendant has been acquitted after trial
shall not be considered in determining the defendant’s offense

level under the relevant conduct section. We oppose the proposed

amended commentary insofar as it states that in an exceptional

Case acquitted conduct may provide a basis for an upward
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departure.

We believe this proposed amendment comports with the
philosophical underpinnings of the Guidelines, as well as
fundamental notions of due process. There is an inherent
imbalance in including, for the purpose of adding up the relevant
‘conduct of a defendant applicable to Guidelines calculations,
conduct for which a defendant has been found not guilty. It is
also unfair. For these reasons, we support the proposed
amendment as reasonable.

The proposed amendment is élso necessary. Practice
uhder the Guidelines thus far indicates that most courts which
have confronted the issue have held that an acquittal does not
bar a sentencing court from considering the acquitted conduct in

imposing sentence. E.g., United States v. Averi, 922 F.2d 765

(11th Cir. 1991); United States v. Rodriguez-Gonzalez, 899 F.2d

177 (2d Cir. 1990); United States v. Mocciola, 891 F.2d 13 (1st

Cir. 1989); United States v. Isom, 886 F.2d 736 (4th Cir. 1989);

United States v. Juarez-Orteqa, 866 F.2d 747 (5th Cir. 1989) (per

curiam); United States v. Ryan, 866 F.2d 604 (3d Cir. 1989). One

court has held that a trial court may consider a prior acquittal

as long as that acquittal is not relied upon to enhance the

sentence, United States v. Perez, 858 F.2d 1272, 1277 (7th Cir.
1988) . |

We believe the proposed amendment reflects a far better
approach. The NYCDL believes that acquitted conduct should not

be the basis for an upward departure in any case. The Guidelines
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are no compelling reasons why the public safety would be
protected by his incarceraﬁion. For this reason we urge the
adoption of option one, and in particular the elimination of the
requirement that the offense be a non-violent one to obtain this
departure.

We would prefer that option 2 not be adopted, since we
do hot believe that there is any valid sentencing intefest in
distinguishing between crimes of violence versus non-violent
offenses when considering the effects of a significant mental
condition. If, however, the choice is option 2 or retaining the
current 1anguage of the departure section, we would support
cption 2.

PROPOSED AMENDMENT NO. 31
ISSUE _FOR COMMENT

Retroactivity of amended lower gquideline range

Section 1B1.10 allows reduction in terms of
imprisonment for an incarcerated defendant whose guideline range
has been lowered by certain enumerated amendments. At present,
the new guideline range for reconsideration of»length of sentence

in such situations is to be determined by applying the new

guidelines manual in its entirety. The Commission asks comment

on the question whether § 1B1.10(b) should be modified so that
the amended guideline range would be determined on the basis of
the guidelines manual used at the time of the defendant’s
original sentencing, together w;th whatever subsequent amendments
have been given retroactive effect.

We support this modification. There appears to be no
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reason for not employing those guidelines provisions which
‘ governed at the original sentencing, except to the extent
retroactively amended.

PROPOSED AMENDMENT NO. 32

§ 3E1.2; assisting in the fair and
expeditious administration of justice (one
level decrease)

This proposed amendment would provide a one level
decrease for defendants who go to trial but who avoid actions
that unreasonably delay or burden the court or the government.
The proposed application notes describe refraining from making
clearly frivolous motions and agreeing to reasonable stipulations
as the kind of conduct that would qualify for earhing this

decrease.

. With the exception of certain phraseology, we strongly
support this amendment. Defendants who believe they have
meritorious defenses to present at trial should be encouraged to
behave coopefatively and responsibly in the conduét of:the
proéeedings. Those defendants should be réwardedi Moreover,Athe
Guidelines otherwise tend to discburage,defendants from going to
trial, and this amendment would be a step towards protecting
those who in good faith proceed to trial.

Interpretation of the phrase in the proposed amendment,
."dndue burden on the Government, " and the related phrase,
"assist...the government," may cause confusion and lead defense
counsel to be less than vigoroué in insisting that the Government
carry its burden of proof. We also think that it should be made
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clear that this reduction should be applied independent of any

other reduction the defendant may have earned.

Dated: New York, New York

March 17, 1994
A%/ﬁespectfully'suiz;z;ed

NEW YORK COUNCIL OF DEFENSE
LAWYERS

565 Fifth Avenue
New York, New York 10017 .
(212) 880-9400

Robert G. Morvillo, Pre81dent
Marjorie J. Peerce and Paul B. Bergman
Co- Chalr, Sentencing Guidelines Committee
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