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Hnited States Bistrict Court
Eur the
éﬂislrid of Eguzrtn gi:n

. Hato Rey, Puerto Rico 00918-1766

Chambers of
Bilberto Gicrbolini
Chicf Judge

March 19, 1993

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Judge Wilkins:

I was very pleased and honored to have you with us at
the seminar sponsored by the Federal Public Defender Service
for the District of Puerto Rico on February 25, 1993.  Thank
you for speaking about the sentencing guidelines at the
. seminar. Although I was unable to attend the seminar, I am

sure that the participants learned a great deal about the
guidelines and had an opportunity to express their opinions
concerning this hotly debated issue.

I remember that the guidelines were also a topic of
discussion at the last chief judges’ meeting in Denver, CO.
At that meeting, the opposition to the sentencing guidelines
was palpable. In fact, the great majority of the chief
judges proposed issuing a public statement expressing their
opposition to the guidelines. Mr. William W. Schwarzer,
Director of the Judicial Center, reminded the conference
that only <tha Judicial <Conferenca cculd make public
statements of the nature contemplated.

As I informed you when you graciously visited my
chambers during your visit, a possible response to the
opposition to the guidelines might be to allow judges
discretion to depart two levels up or down from a given
sentence mandated by the guidelines. Allowing these
departures would not affect consistency in sentencing. But
even if they do, the departures would not result in
inconsistencies comparable to those that existed before the
guidelines were established. In addition, allowing
departures would allay the frustrations and misgivings
. judges feel under the guidelines concerning the lack of
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judicial discretion, the role played by United States

Attorneys, and the inability of judges to tailor a sentence
to an individual defendant.

I wish to thank you again for coming to Puerto Rico.

Sincerely,

ilberto Gierbolini



701 Pennsylvania Avenue, N.W
Washington D.C. 20004-2696
Telephone 202-508-5620

EDISON ELECTRIC PETER B. KELSEY
INSTITUTE ' Vice President,

Law and Corporate Secretary

March 15, 1993

The Honorable William W. Wilkins, Jr., Chairman
Members of the U.S. Sentencing Commission
United States Sentencing Commission

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Dear Chairman Wilkins and Members of the Comumission:

The Edison Electric Institute ("EEI") is grateful for the opportunity to present
comments to the Commission on the proposed amendments to the sentencing
guide:lines.1 EEI is the association of electric companies. Its members serve 99
percent of all customers served by the investor-owned segment of the industry.
They generate approximately 78 percent of all the electricity in the country and
service 76 percent of all ultimate customers in the nation. Its members are
pervasively regulated at the federal and state level in all aspects of their business.
These electric utilities range in size from ones employing less than 100 employees
to ones employing more than 10,000 employees. Our member companies have a
real and direct interest in the content of the proposed amendments to the
individual guidelines given enforcement trends toward the prosecution of
corporate managers and supervisors.

L. Amendment No. 23, Abuse of Position of Trust

The Commission invites comment on a proposed amendment to § 3B1.3 (Abuse
of Position of Trust or Use of Special Skill).2 The proposed amendment
attempts to reformulate the definition of what constitutes a "special trust."

1 Sentencing Guidelines for United States Courts; Notice, 57 Fed. Reg.
62,832 (December 31, 1992) (hereinafter "Notice").

2 Amendment No. 23, Notice at 62,842.
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EEI believes that the proposed application note focuses too narrowly on a
person’s status in the employment context. In relevant part, the proposed note
provides that:

"Special trust" refers to a position of public or private
trust characterized by professional or managerial
discretion (i.e., substantial discretionary judgment that
is ordinarily given considerable deference). Persons
holding such positions ordinarily are subject to
significantly less supervision than an employee whose
responsibilities are primarily ministerial in nature.

EEI recommends that the reference to "professional or managerial discretion" be
eliminated from the proposed amendment. This reference is likely to confuse a
sentencing court because it focuses on employment-related abuses of trust and
does not mention non-employment abuses of trust. There are numerous situations
where a personal "special trust” is violated (for example, sexual abuse of a child by
a relative or clergyperson). But such situations are not reflected in the proposed
amendment,

Furthermore, the proposed amendment suggests that persons in professional or
managerial positions in companies generally are in positions of trust that would
warrant a sentence enhancement, provided that their positions "contributed in
some significant way to facilitating the commission or concealment of the offense."
This seems too casual a linkage between a person’s status in a company and
enhancement of that person’s sentence. At a minimum, there should be some
intent by an individual to use a position of special trust to further commission or
concealment of an offense before this forms the basis for enhancing their
sentence.

The proposed application note also should be clarified to ensure that the provision
does not automatically imbue corporate managers with an aura of "special trust."
For example, a corporate manager who is responsible for compliance with a
particular area of the law should not be in a position of special trust with respect
to violations of other areas of the law. The proposed amendment should require
that the individual be in a position of special trust directly relevant to the
underlying offense before this sentence enhancement is applicable.

Also, the trust should be one owed to the victim of the offense for which a
sentence is being imposed, and should be reasonably relied on by the victim in the
context of the offense. Corporate managers should not be liable for a perceived

|
Z
I
E
!
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special duty owed to the general public by them or their corporation. The special
trust should arise directly between the individual and the victim of the crime
before it can lead to sentence enhancement.

For all of these reasons, EEI would recommend the following as an alternative to
Amendment No. 23:

"Special trust" refers to violation of a duty of trust between the
defendant and the victim or victims of an offense for which a
sentence is being imposed. The duty of trust may arise from a
fiduciary relationship or a position of substantial discretionary
judgment that is legitimately given considerable deference by the
victim. (In an employment context, such positions ordinarily are
subject to significantly less supervision than those held by employees
whose responsibilities are primarily ministerial in nature.) For this
enhancement to apply, the violation of the duty of trust must have
contributed in some significant way to facilitating the commission or
concealment of the offense and not merely provided an opportunity
that could have been afforded to other persons. Also, the defendant
must have intended or known that the victim would rely on the duty
of trust, and the victim must in fact have reasonably relied on that
duty, in a way that contributed to the commission or concealment of
the offense.

II. Issue For Comment No. 24 and Amendments Nos, 31 and 47,
Substantial Assistance to Authorities

The Notice also contains an issue for comment and two proposed amendments
regarding the elimination from § 5K1.1 of the requirement that the government
make a motion requesting a departure from the guidelines before allowing a court
to reduce a sentence as a result of substantial assistance by the defendant in the
investigation or prosecution of another person.3 EEI answers the question for
comment in the affirmative and supports Amendments Nos. 31 and 47, which
would allow the court to consider a departure from the guidelines for substantial
assistance provided by a defendant at its own discretion, and urges the

3 Issue For Comment No. 24 and Amendments Nos. 31 and 47, Notice at
62,842, 62,848, and 62,853, respectively.
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Commission to adopt the same amendment to § 8C4.1 of the Guidelines, which is
the same provision as it applies to organizations.

There is a significant potential for unfairness when the prosecutor is given
complete control over substantial assistance departures. Furthermore, the
substantial assistance departure is currently the only ground for departure from
the guidelines that requires a government motion before the court may consider it.
Even if the amendment is adopted and a court is allowed to consider the issue at
its own discretion, the government will still be the principal source of evidence
regarding whether "substantial assistance” was in fact provided by the defendant.
But prosecutors should not have sole discretion whether to raise the issue of
substantial assistance for a court’s attention, especially given that a prosecutor’s
exercise of this discretion generally is unreviewable. In order for this section to
achieve its goal of encouraging defendants to aid law enforcement authorities in
the prosecution of offenses, defendants must perceive that the section will be fairly
applied. This requires courts to be able to consider the issue of substantial
assistance of their own accord and in response to motions by defendants as well as
in response to motions by prosecutors.

On a related subject, the limitations suggested by Issue for Comment No. 24 (ie.,
must be a first offender and no violence must be associated with the offense) are
unnecessary. Courts should be allowed to consider substantial assistance by
defendants in all cases where such assistance has been rendered. First offender
status and non-violent nature of the crime should be left as facts to be taken into
account at the discretion of the court. They should not be used as a basis for
universally limiting consideration of substantial assistance.

As noted above, § 8C4.1 of the Guidelines contains language that applies to the
sentencing of organizations analogous to that contained in § 5K1.1, and it contains
the identical governmental motion requirement. The purpose of the sections is
the same. Therefore, an amendment to one should prompt an amendment to the
other, as there is no policy justification for doing otherwise. Thus, EEI urges the
Commission to strike the government motion requirement from both § 5K1.1 and
§ 8C4.1 of the guidelines.

HI. Issue For Comment No. 30, Departures

Amendment No. 30 requests comment as to whether the language in Chapter
One, Part A4(b) may be read to be overly restrictive of a court’s ability to depart
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from the guidelines.4 EEI supports the suggestion made by the Committee on |
Criminal Law of the Judicial Conference of the United States that the language |
contained in Part A4(b) should be changed to the extent that it discourages

departures by encouraging courts of apgeals to find that sentences that depart

from the guidelines are "unreasonable."

While the language of Part A4(b) concedes that the initial guidelines will be the
subject of refinement over time, and that the departure policy was adopted
because "it is difficult to prescribe a single set of guidelines that encompasses the
vast range of human conduct potentially relevant to a sentencing decision[,]" the
language that follows nevertheless suggests that departures from the guidelines are
irnproper.6 The courts must be allowed to exercise reasonable judgment with
respect to application of the guidelines, and must not be required to adhere
inflexibly to specified types of departures and departure levels. At a minimum,
EEI recommends that Part A4(b) be amended to strike the last sentence of the
fourth paragraph and the last sentence of the fifth paragraph.

IV. [Issue For Comment No. 32, First Time Offenders

The Commission has requested comment as to whether it should promulgate an
amendment that would allow a court to impose a sentence other than
imprisonment in the case of a first offender convicted of a non-violent or
otherwise non-serious offense.” EEI believes that there should be a specific
provision for departures in the sentencing of first offenders of non-violent
offenses. Judges need this departure to prevent the possibility of offenders
receiving punishment that does not fit the crime. This departure should be
accomplished through providing an additional ground for departure in Chapter
Five, Part K,

4 Issue For Comment No. 30, Notice at 62,848.

5 Letter of Vincent L. Broderick, Chairman, Committee on Criminal Law of
the Judicial Conference of the United States, to the Honorable William W.
Wilkins, Jr., dated November 30, 1992.

6 Pederal Sentencing Guidelines Manual (1992 Ed.) at 6.

7 Issue For Comment No. 32, Notice at 62,848.
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V.  Amendment No. 45, Multiple Victims

The United States Postal Service requests that the Commission create in Chapter
Three, Part A, a new victim-related general adjustment to take into account
increased harm caused when there is more than one victim.® The proposed
amendment is as follows:

If the offense affected more than one victim, increase
the offense level by 2 levels. If the offense affected
100 victims or more, increase the offense by 2 levels
for every 250 victims.

No. of victims Increase in offense lével
2-99 2
100-349 4
350-649 6
more than 650 8

The Postal Service specifically recommended that this departure be included as a
victim-related adjustment applicable to all offenses involving multiple victims
rather than limited to specific types of offenses.”

First of all, courts need to look to the statute and regulations that define the
offense for which a defendant is being sentenced to determine whether "number
of victims" is a relevant factor in sentencing. If the statute or regulations identify
factors for the court to consider in setting the level of fine or imprisonment for an
offense, and do not list "number of victims" as a relevant factor, it may not be
appropriate for the court to consider. Furthermore, even if number of victims is a
relevant factor, in many cases it will have been addressed by the prosecutor
bringing multiple counts against the defendant. For the court to enhance the
defendant’s sentence based on "number of victims" in such cases would be to
penalize the defendant twice for the same conduct.

8 Amendment No. 45, Notice at 62,853.

? Letter to the Honorable William W. Wilkins, Jr. from Chlef Postal Inspector
K.J. Hunter, dated November 27, 1992.
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In addition, EEI is concerned that the proposed amendment would prove too
vague and, thus, difficult for sentencing courts to apply. Specifically, the proposed
amendment does not define under what circumstances an "affected" party would
be deemed a victim or the degree to which a party would have to be "affected" in
order to be deemed a victim. In this regard, EEI is particularly concerned about
the impact of the proposed amendment on persons convicted of offenses involving
the environment. In such cases, more than one individual may be affected by an
offense, but this may not correlate to degree of actual harm experienced by any of
those individuals, and the effects may be an indirect consequence of the conduct
for which the defendant is being sentenced.

Moreover, unlike other adjustments in Chapter 3, Part A -- vulnerable victims,
official victims, and restraint of victims -- the proposed amendment deals not with
knowing conduct aimed at particular victims but with possible unforeseen impacts
on unintended victims. While such an adjustment may be desirable when applied
to specific offenses, particularly offenses intended to affect multiple victims, its |
application across a wide variety of offenses without such constraints would inject |
an unacceptable degree of uncertainty into the sentencing process.

Therefore, EEI recommends that the Commission reject the proposed amendment
as being too broad and ill-defined. At a minimum, the Postal Service should be
required to identify the types of offenses directly of concern to it in proposing the
amendment, and the amendment should be limited to those types of violations.
Also, even as to those types of violations, the Commission needs to provide
guidance about who qualifies as a victim. Furthermore, courts should be
instructed to consider whether "number of victims" is relevant under the statute
and regulations being enforced and given the facts of the case, including the
number of counts brought by the prosecutor and the defendant’s state of mind in
committing the offense.

Thank you for considering our views on these matters.

Very truly yours,

#2.8

Peter B. Kelsey




@j University of Colorado at Boulder

School of Law

Campus Box 401 .
Boulder. Colorado 80%09-0401
(303) 492-8047

FAX: (303) 492-1200

March 12, 1993

Michael Courlander

Public Information Specialist

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

Washington, DC 20002-8002

Re: Pr mendments 1 4
Dear Mr. Courlander:

I thank the Sentencing Commission for the opportunity to offer written comments on
the Proposed Amendments to the Federal Sentencing Guidelines, dated January 12, 1993. My
comments are directed exclusively to Proposed Amendments 1 and 34, both of which concern
the "relevant conduct" provision of U.S.S.G. § 1B1.3. ’

For the past two years I have made a close study of the policy issues surrounding
various practices of real-offense sentencing, not only within the federal system, but in states
across the country. The results of that work have recently been published as Sentencing Facts:
Travesties of Real-Offense Sentencing, 45 Stan. L. Rev. 523-73 (February 1993). (A reprint is
enclosed.) Because the analysis of Sentencing Facts is pertinent to your present deliberations,
I wanted to make it available to you.

Proposed Amendment 1. I applaud the Commission’s proposed amendment to §
1B1.3(c) that "Conduct of which the defendant has been acquitted after trial shall not be
considered under this section.” A number of states bar the use of acquittal conduct at
sentencing, even while retaining a real-offense orientation to sentencing in other respects. See
State v. Marley, 364 S.E.2d 133, 138-39 (N.C. 1988); State v. Cote, 530 A.2d 775, 783-85
(N.H. 1987); McNew v. State, 391 N.E.2d 607, 612 (Ind. 1979). Still other states forbid the
consideration of acquittal conduct as part of their general approach of conviction-offense
sentencing. See Sentencing Facts, 45 Stan. L. Rev. at 535-41 (surveying the experience of
three state guidelines systems). See also id. at 552 ("Among the recommendations in this
article, the foremost is the restoration of the legal force of acquittals at sentencing through a
prohibition of the consideration of facts embraced in charges for which the defendant has been
acquitted™).

1 Also, since 1989 I have served with my father as Co-Reporter to the American Bar
Association’s effort to promulgate a third edition of its Criminal Justice Standards for
Sentencing Alternatives and Procedures, which were adopted formally by the ABA on
February 9, 1993. This letter, however, represents my own views and not necessarily those of
the ABA.
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In conjunction with the proposed amendment to § 1B1.3(c), I suggest a parallel
amendment within Part K ("Departures") -- perhaps in the policy statement of § 5K2.0,
perhaps in a new policy statement -- providing that "Conduct of which the defendant has
been acquitted after trial shall not be considered as grounds for departure from the
guidelines.” [ recognize that this suggestion conflicts with Proposed Amendment 1 insofar as
the Commission would amend § 1B1.3, comment (n. 11) to provide that acquittal conduct may
provide basis for departure in an exceptional case. The Commission proposal, to this extent,
would permit the result in United States v. Juarez-Ortega, 866 F.2d 747 (5th Cir. 1989) (per
curiam), and similar cases. As outlined in Senrencing Facts, 45 Stan. L. Rev. at 531-33,
550-52, the policies supporting a bar on acquittal conduct at sentencing extend equally to
departure and to guideline sentences. On this ground, I would delete the second sentence of
proposed § 1B1.3 comment (n. 11).

Proposed Amendment 34. The Commission has invited comment on a further
amendment to § 1B1.3 as submitted by the American Bar Association’s Sentencing Guidelines
Committee (the "SGC amendment"). The SGC amendment would "restrict the court’s
consideration of conduct that is relevant to determining the applicable guideline range
to (A) conduct that is admitted by the defendant in connection with a plea of guilty or
nolo contendere and/or (B) conduct that constitutes the elements of the offense of which
the defendant was convicted.” I wish to comment in favor of the SGC amendment, which
should be adopted in addition to Proposed Amendment 1.

First, the SGC amendment would alter the basic operation of § 1B1.3, changing it from
a modified "real-offense” provision into a modified "conviction-offense” provision. The
policy choices relevant to such a decision are complex. In Sentencing Facts, 45 Stan. L. Rev.
at 547-65, I have argued that the conviction-offense program is far preferable to the real-
offense alternative. I do not reproduce that argument here. I will note, however, that state
guidelines jurisdictions have been uniform in their endorsement of conviction-offense
sentencing. See Michael Tonry, Salvaging the Sentencing Guidelines in Seven Easy Steps, 4
Fed. Sent. Rgr 355, 356-57 (June 1992) (recommending that the federal commission adopt a
conviction-offense scheme); Sentencing Facts, 45 Stan. L. Rev. at 535-41.

Finally, the SGC amendment is consistent with the newly adopted ABA Criminal
Justice Standards, Sentencing Alternatives and Procedures (3d ed., approved February 9,
1993). The applicable Standard, § 18-3.6, provides as follows:
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Standard 18-3.6. Offense of conviction as basis for sentence.

The legislature and the agency performing the intermediate function [e.g.,
the sentencing commission] should provide that the severity of sentences and the
types of sanctions imposed are to be determined by sentencing courts with
reference to the offense of conviction in light of defined aggravating and
mitigating factors. The offense of conviction should be fixed by the charges
proven at trial or established as the factual basis for a plea of guilty or nolo
contendere. Sentence should not be based upon the so-called "real offense, "
where different from the offense of conviction.

#* *

In conclusion, Proposed Amendment 1 represents a significant improvement upon
existing law, although its reach should be extended to departure sentences. Proposed
. Amendment 34 is also an important advance, and should be adopted in addition to Proposed
Amendment 1.

Sincegely,

Kévin R. Reit.z( (

Associate Professor of Law

VIA FEDERAL EXPRESS

cc: Members of the United States Sentencing Commission
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UNITED STATES DISTRICT COURT  5th AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980
_— PROBATION OFFICE

February 23, 1993

U. S. Sentencing Commission

One Columbus Circle, N. E., Suite 2-500
Washington, D. C. 20002-8002
Attention: Public Information

Dear Judge Wilkins

Attached hereto are personal comments regarding certain proposed
guideline amendments. I have written a separate document for each
of the issues on which I commented. Understand that the comments
provided are only my own and are not representative of this agency
or the Court for which I work.

Thank you for the opportunity to comment on the proposed
amendments.

Sincerely

David E. Miller, Deputy Chief
U. S. Probation Officer
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DATE: 2/23/93
RE: 29 and 30. Issues for Comment.

FROM: David E. Miller, Deputy Chief
U. S. Probation Officer

TO: U. S. Sentencing Commission
Public Information

In its effort to learn and correctly apply the guidelines the

7%‘probation system generally has been reluctant to attempt to find,
justify and recommend departures. We were driven by a mentality of
"doing it right", meaning technically correct guideline
application. This attitude has become practice to the extent the
Courts follow the lead of probation officers.

The system does need to loosen up and recognize the importance of
the use of sound, reasoned and rational departures. The Commisson
should look carefully at all of its departure language and
. determine if adjustments can be made to permit a more liberal
reading which might enable Courts greater freedom to depart.

The original plan of the Commission to observe common practices of
the Courts over time; to monitor departures, and to propose
amendments consistent with those findings is still good logic. I
am not sure the vast number of guideline amendments have met that
standard heretofore.
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CITIZENS UNITED FOR REHABILITATION OF ERRANTS

“A National Effort to Reduce Crime Through Criminal Justice Reform”

PUBLIC COMMENT OF CHARLES SULLIVAN TO THE
- UNITED STATES SENTENCING COMMISSION

CURE very strongly opposes "in an exceptional case,
however, such conduct may provide a basis for an upward
departure" (amendment to Commentary to 1Bl.3).

CURE is dedicated to reducing crime through
rehabilitation. One of the first steps in this process is the
perception by the person convicted that "the system" is fair.

there in the Guidelines to use
then I believe the

When the potential is
acquitted conduct to enhance a sentence,
system will be perceived as "rigged".

In fact, in my opinion, this proposed amendment goes
against the very spirit of the confirmation hearings of the
first commissioners that were conducted 1in 1985 by Sen.
Charles Mathias, the Republican from Maryland.

I shall never forget Sen. Mathias asking the commission-
appointees "to raise their hands" if they had ever spent time
in jail. For those who had not, he encouraged them to visit
the jails and prisons.

By this exercise, Sen. Mathias was encouraging a word
that is almost non-existent today, "mercy". Sen. Mathias was
indirectly telling the Commission that their attitude should
be one of coming down of the side of reducing (not enhancing)
the sentence whenever appropriate!

In the same way, I encourage you to support the 33
proposed amendments that would reduce drug sentences
especially the one that would .eliminate the weight of the
carrier in LSD cases.

In this regard, I have attached a copy of a recent
letter that we have received. I have removed the name since
we are not certain if he wants his name to be known.
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Greelings from F.C.T. Danburyv. 1 am currenbly scrving a 128 monlh
senloeonce wilhout parole, Tor conspivacy to dislpribute 15D, I have
no history of violence what =0 ever, nor .any  prior  feloony
conviclhions. [ have Laken responsibilite for my crime. | continue
Lo demonstrale, diligently, my whole-hearled conviclion to refaorm
my 1ife. T am biding my Lime wisely, alleading Marist College {1
made high honcrs lasl semesler, .. iabond Lo do so again), and he
Comprebensive Chemienl Abuse Program, among other programs. In 2
monbths, 've done all this--128 months are enLirely unnecessary amd
unfaltbomable. I am an asscel to our sociely, and Lo the worldl,

An interesting tarn of evenls has unfolded, and 1t warrvants= »our
immediale altenlion! I have concloseod information that document s
and explains the "guirk in the Taw" thal justilies these absigrd

senloneos for 18D offenses, by ineluding the irrelevanl weidhlt o

carvricr mediums, You will also Fiod an excerpt, [rom the Federal
Bedisler, conbtaining 1993 amendmenls to Lhe Federal Sentencing
Guidelines, as proposed by Lhe U.S. Senlenciug Commission, Sco
amendment. #50--synopsis of proposcd amendment and proposcd

amemndment—--which reads: "In debtermining Lhe weight. of 1LSD, use Lhe
acltual weight of Lhe LSD iksell. The weight of any carrier medium
(bloLLer paper, lor example) is nol. to be counted.” This amendment
seelks Lo reclifyv a truly gross misapproprialbion of jusiice,

This mean= thal prison slays (which are costly to the American tax-
pavers and public at large, as well as bhe individuals and their
familie=, in bollh tangible and intangible ways) could be dutifully
shortencd, for myvsel £ and 2000 other human beings serving 10, By
and 20 vear sentences (wilh oul parole), for Lthe sheer weight of
irrclevant. carrter mediums. ... Thi=s would not be mocking the fact
That  1L.SD is illegal, ik would =imply serve to produce  just

senlences, in which the "time would fit the crime™.

I earnestly requesl, Lhal, you write Lthe U.S. Sentencing Commission,
and voice your support for crucial amendment #50! [T IS ESPECIALLY
IMPORTANT FOR YOU TO URGE THAT IT B RETROACTIVE!! This neceds Lo
be done by March 15th, since public hearings are scheduled in
Washinglon DJC., on March Z2nd. (5ce Federal Registar excerpth).

I hope and pray that you will ind the time and understanding Lo
acl on this issue,..it's nol only for my bencfit, but Lhousands
just like me, encompassing all our families and loved ones, as well
as all those that will continue Lo be federally prosecuted for LSD
offenses. DPlease, justice and equily must transcend rhetoric!
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March 10, 1993

United States Sentencing Commission
ATTN: PUBLIC INFORMATION

One Columbus Circle North East
Suite 2-500 - South Lobby
Washington, D.C. 20002-8002

Re: Comment on Proposed Amendments
To The Honorable United States Sentencing Commission:

I write to you, in as brief a form as possible, to express my
comments on the proposed amendments in the sentencing guidelines.
The fact that I am an assistant federal public defender for

. approximately 13 years makes me both a well informed and biased
source, of which I am sure you are cognizant.

I applaud and encourage the thought and effort made to amend the
loss tables and deal with the problem of more "than minimal
planning" insofar as it has resulted in disparate treatments and a
considerable amount of litigation. With respect to the additional
issues for comment in this section, I definitely believe that the
loss tables should have fewer and larger ranges in the lower ends.
The loss tables at the higher ends are so large as to be beyond my
experience and have no opinion as to whether they need adjustment.

Although more work would need to be done, I would encourage the
Commission to modify the definition and approach to a more than
minimal planning enhancement as opposed to building it into the
loss table or, alternatively, building it into the loss table
further from the bottom ranges, maintaining the lesser enhancement
as long as possible and perhaps adding a third and additional level
increase at the far end.

With respect to redefining more than minimal planning, I do have
some suggestions:

1. Build in a two level decrease for spur of the moment or
sudden temptation conduct;



United States Sentencing Commission
March 10, 1993

Page 2
2 Do not provide for multiple victim enhancement until the
number of victims has reached an appreciably large level
i.e. 15 or 20 and perhaps make this enhancement an
additional one or two levels at an additionally large
number such as 40 or 50;
3o Require, by example, truly more than the ordinary conduct

to commit the offense before an enhancement is added.
Few if any types of fraud or theft escape the current
definition.

The proposal with respect to U.S.S.G. § 3B1.2 (role in the offense)
is also an improvement. I would suggest option one is the most
preferable of the options under Note 7 reading as follows: Option
1 is prefered because it affords the sentencing judge the most
flexibility in determining whether or not to apply the two level
adjustment for minor role and, unlike option 2, does not repeat the
Application Note position contained in Note 8 concerning burden of
pursuasion.

The firearms amendments are mostly technical and it would be useful
for the Commission to have a period where it does not amend the
firearms guideline. I do Dbelieve that an appropriate
differentiation can be made between different weapons including
weapons that fall within 26 U.S.C. § 5845 and its various
subdivisions. Whether the differentiation should be made by
different offense levels, by placement of the sentence within a the
guideline range, or by a Commission-guided departure, depends on
the weapon involved. It would seem that a fully automatic machine
gun is different from a sawed-off shotgun which is different from
a sawed-off rifle which is different from other weapons such as
tear gas "pen guns," all of which are prohibited in Title 2s6.

I have no great critism of the proposed amendment § 3Bl1.3 abuse of
position of special trust or use of special skill. However,
perhaps the time has come to separate these two concepts into
separate adjustment sections. It would seem to me be best to leave
special trust as a Chapter 3 adjustment with appropriate
illustrations in the application notes rather than adding it as a
specific offense characteristic in a hit or miss fashion to various
guidelines relating to fraud or embezzlement or in general to the
embezzlement guideline. Certainly the proposed amendment is
superior to the additional issue for comment, particularly as it
relates to deleting the example regarding "ordinary bank tellers".

The proposal relating to 5K1.1 - issue 24 - will apply to very few
cases if it is intended to exclude "crimes of violence" where that
concept includes drug offenses. It also has limited usefulness
because of the exclusion of anyone who is not a "first offender".
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At least it should include all category I offenders and perhaps all
category I and category II offenders. The injustice which it is
intended to address is not related or necessarily related to
whether the defendant is category I or category VI, but the
proposal is at least some improvement over the current requirement
for a government motion.

I should add with respect to § 5K that I have, as have other
attorneys, experienced cases in which this proposed amendment could
well have made a difference.

With respect to the proposal number 25 relating to § 6Bl.2 the idea
is commendable. Perhaps a stronger word than "encourages" should
be utilized. I would suggest a policy statement that requires the
government to make such the disclosures at either option point and
provides as a ground for downward departure the intentional failure
of the government to do so. Experiences has taught that toothless
platitudes rarely modify prosecutorial behavior in an adversary
system.

The Commission should act on issue for comment number 40 relating
to the mandatory minimum and distinction between cocaine and
cocaine base. Significant support exists not only from the
interjection of the Commissions expertise, but also other sectors
of the criminal justice system for the elimination of this
distinction.

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and
should not result in favorable action. They would increase
unwarranted disparities and would not further the purposes of
sentencing indicated by Congress.

Proposal number 57 submitted by the Department of Justice should
not be acted upon. It is an attempt to accomplish exactly the
opposite of what it purports to do. The Department of Justice
obviously intends to utilize its proposed amendment, if it becomes
the guideline, as the Commission's position which ought to be
followed by the Courts in prohibiting attacks on prior convictions.
It is my understanding that the Commission wishes to take no
position and allow the courts to develop their own procedures. If
the Commission does intend to take a position on this procedural
question, it should study the matter, invite additional comment,
and it is hoped, ultimately recommended that the courts permit
collateral attacks on prior convictions utilized to enhance
sentences.
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I had promised to make this letter brief. There are many other
things I could or should say, but will not. I will say that the
last two cycles of amendments have been encouraging insofar as they
have addressed problems of harshness and not simply been "fixes" of
guidelines which appear to be too low to some other components of
the criminal justice systen.

Sinceiiiz;///’/ffﬂ
,i/é/é‘\

SCOTT F. TILSEN
Assistant Federal Defender

SFT/tmw
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March 15’.1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, DC 20002-8002

Attention: Public Information
Gentlemen:

The U.S. Postal Service respectfully submits its comments
on the 1993 proposed guideline amendments. As an overview,
we disagree with the proposed guidelines on money launder-
ing (Amepdment 20) and the gquideline commentary on public
trust (Amendment 23), and request the adoption of the pro-
posed amendments submitted by the Postal Service relating
to the theft of mail (Amendment 44), and the public trust
enhancement for offenses committed by postal employees
(Amendment 46). In addition, we strongly urge the Commis-
sion to consider the future formulation of a "multiple
victim" adjustment guideline (Amendment 45). Our comments
are explained more fully in the following:

Proposed Amendment 20, § 2S1.1, § 251.2. We
disagree with the proposed revisions to the
money laundering guideline based on the
statutory purpose of 18 U.S.C. §§ 1956, 1957.
The legislative intent of these statutes is

to create a separate crime offense to deter
criminals from attempting to profit from their
illegal activities and to impose a higher
penalty for this type of criminal misconduct.
To accomplish this, the statutes prescribe
criminal penalties separate from and higher
than those of the underlying criminal offense
which gave rise to the monies, property or
proceeds involved in the money laundering.
This legislative intent would in effect be
vitiated by the revision to the gquideline.
Because the underlying offense and the money
laundering are two separate crimes, we believe
the guidelines should likewise maintain this



separateness and that the concept of "closely
related" offenses should not apply. The com-
mentary of the proposed guideline also draws

a distinction which is not supported by the
legislative intent or statutory definitions of
"actual money laundering" as compared to "other
money laundering." Simply stated, we believe
if the government proves the elements of the
statute, the defendant should be sentenced
accordingly, without a further analysis of

the criminal intent by the sentencing court.

In view of our concerns with these proposed
amendments, we support the existing guidelines
which provide for a separate and higher offense
level for money laundering not tied to the
offense level of the specified unlawful
activity. For the above reasons, the Postal
Service endorses the position of the Department
of Justice to maintain higher levels for money.
laundering offenses.

Proposed Amendment 23, § 3B1.3. We disagree
with this proposed amendment’s application to
employees of the Postal Service, and submit in
the alternative a revision to the commentary
portion of this section which would make the
public trust quideline specifically applicable
to postal employees (Amendment 46). Histori-
cally, postal employees have held a special
fiduciary relationship with the American public
because their personal correspondence is
entrusted to the care and custody of the
agency. This special trust is corroborated

in the oath of employment and the long-standing
federal criminal statutes which relate to the
theft or obstruction of mail and embezzlement
which apply exclusively to postal employees.
-In addition, these types of crimes signifi-
cantly impair the Postal Service function and
negatively impact on the public’s trust in the
institution.

Our proposed revision to the commentary would
make the public trust guideline apply to
employees of the Postal Service sentenced for
theft or obstruction of United States Mail,
(18 U.S.C. §§1703, 1709); embezzlement of
Postal Service funds (18 U.S.C. §1711); and



theft of Postal Service property (18 U.S.C.
§§1707, 641). To make this amendment comport
to guideline commentary format, the statute
citations are deleted. Application Note 1 is
amended by inserting the following paragraph at
the end:

"This adjustment, for example, will
apply to postal employees who abuse
their position to steal or obstruct
U.S. Mail, embezzle Postal Service
funds, or steal Postal Service
property."

It is our opinion the enhancement is justified .
because these crimes disrupt an important
governmental function--the nation’s postal
system--as prescribed in § 5K2.7. Moreover,
without the offense enhancement provided by

§ 3B1.3, the monetary value of the property
damaged or destroyed may not adequately reflect
the extent of the harm caused by the offense
under similar rationale discussed in § 2B1.3,
comment (n.4). For example, the theft or
destruction of mail by employees of the Postal
Service necessarily impacts numerous victims,
while the total dollar loss may be minimal.

Our proposal clarifies that the special trust
relationship a postal employee has with the
public and its written correspondence is signi-
ficantly different from that of the employment
relationship of the ordinary bank teller as
cited by example in §3Bl1.3, comment (n.l), of
the current guideline. Adoption of our pro-
posed amendment would also provide for consist-
ency in the application of this guideline in
light of several court decisions, United
States v. Milligan, 958 F.2d 345 (11th Cir.
1992) (court held that a postal clerk who
embezzled funds had occupied a position of
trust); United States v. Lange, 918 F.2d 707
(8th Cir. 1990) (postal employee who had access
to certified and Express Mail was in a position
of trust); United States v. Arrington, 765 F.
Supp. 945 (N.D.Ill 1991)(a casual mail handler




was not in a trust position), and obviate the
need of detailed analysis by the court of the
specific duties and responsibilities of the
defendant as qualifying the particular position
occupied as one of "public trust."

Proposed Amendment 44, § 2B1.1(b)(4). The
current guidelines applicable to mail theft
are based on the dollar value of the loss.
Although the guideline increases the offense
level if mail is involved, we do not feel

this adequately addresses the seriousness of
the offense and its impact on the victims and
on the essential governmental function of

mail delivery. The proposed amendments take
these factors into consideration by initially
increasing the offense level to a level 6,

and then adding the appropriate level increase
corresponding to the total dollar loss associ-
ated with the theft. In order to conform with
similar guideline language, the amendment
should be reworded to read:

"If undelivered United States Mail

- was taken, increase by two levels.
If the offense is less than level 6,
increase to level 6."

In addition to this amendment to the mail theft
guideline, we have proposed § 2Bl.1(b)(8) to
address theft schemes involving large volumes
of mail. Frequently, these volume thefts are
conducted as a gang-related crime to steal

the mail and then fraudulently negotiate or

use those items contained within. In most
instances, a substantial volume of stolen mail
is necessary to obtain a minimal number of
checks, credit cards, negotiable instruments

or other items of value. The dollar loss of
these types of thefts does not accurately
reflect the scope of the crime in terms of the
number of victims affected and the operations
of the government’s postal system. Our pro-
posed amendment would address the more serious
nature of these schemes to steal large volumes
of mail by increasing the offense level to a 14.
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January 2, 1993

Mr. Michael Courlander

Public Information Specialist
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Co t . 9 a ent 6
Dear Mr. Courlander:

Our office represents Mr. Terry Lynn Stinson in gtinson v. United
states, Case No. 91-8685, in which certiorari was granted .on November
11, 1991. The stinson case involves the question whether it is a
misapplication of the sentencing guidelines for a court to fail to
. follow the specific direction of current U.S.S.G. §4Bl.2, application
n.2, that possession of a firearm by a felon is not a "crime of
violence." Proposed amendment 61 would reverse the directive which is

the subject of Stinson.

The brief on the merits in gtinsen is due January 6, 1993 and
oral arqument before the Supreme Court is set for March, 1593. The
action taken by the Sentencing Commission in announcing this proposed
amendment at this time obviously creates uncertainty as to the proper
disposition of stingen. We would request that the proposed amendment
be withdrawn until the Supreme Court has ruled in gtinsen.

Barring that, we would ask permission to present testimony at the
scheduled hearing on March 22, 1993 in Washington. We will further
written comment no later than March 15, 1993, as required by the
announcement in the Federal Register.

Sincerely,

= Yb
WILLIAM M. KENT
Aggistant Federal Public Defander

WMK:wmk









* [ S Sl S (L)
LEY. artan =MW AR
Nismingren 22 20004-2636

Teiephone J02-508-5620

EDISON ELECTRIC PETER B KELSEY
INSTITUTE Vice President

Law and Corporate Secretary

March 15, 1993

The Honorable William W. Wilkins, Jr., Chairman
Members of the U.S. Sentencing Commission
United States Sentencing Commission

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Dear Chairman Wilkins and Members of the Commission:

The Edison Electric Institute ("EEI") is grateful for the opportunity to present
comments to the Commission on the proposed amendments to the sentencing
guidelim:s.1 EEI is the association of electric companies. Its members serve 99
percent of all customers served by the investor-owned segment of the industry.
They generate approximately 78 percent of all the electricity in the country and
service 76 percent of all ultimate customers in the nation. Its members are
pervasively regulated at the federal and state level in all aspects of their business.
These electric utilities range in size from ones employing less than 100 employees
to ones employing more than 10,000 employees. Our member companies have a
real and direct interest in the content of the proposed amendments to the
individual guidelines given enforcement trends toward the prosecution of
corporate managers and supervisors.

I. Amendment No. 23, Abuse of Position of Trust

The Commission invites comment on a proposed amendment to § 3B1.3 (Abuse
of Position of Trust or Use of Special Skill).2 The proposed amendment
attempts to reformulate the definition of what constitutes a "special trust.”

1 Sentencing Guidelines for United States Courts; Notice, 57 Fed. Reg.
62,832 (December 31, 1992)(hereinafter "Notice").

2 Amendment No. 23, Notice at 62,842.
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from the guidelines.* EEI supports the suggestion made by the Committee on
Criminal Law of the Judicial Conference of the United States that the language
contained in Part A4(b) should be changed to the extent that it discourages
departures by encouraging courts of apgeals to find that sentences that depart
from the guidelines are "unreasonable."

While the language of Part A4(b) concedes that the initial guidelines will be the
subject of refinement over time, and that the departure policy was adopted
because "it is difficult to prescribe a single set of guidelines that encompasses the
vast range of human conduct potentially relevant to a sentencing decision[,]" the
language that follows nevertheless suggests that departures from the guidelines are
impn:)pv&:r.6 The courts must be allowed to exercise reasonable judgment with
respect to application of the guidelines, and must not be required to adhere
inflexibly to specified types of departures and departure levels. At a minimum,
EEI recommends that Part A4(b) be amended to strike the last sentence of the
fourth paragraph and the last sentence of the fifth paragraph.

IV. Issue For Comment No. 32, First Time Offenders

The Commission has requested comment as to whether it should promulgate an
amendment that would allow a court to impose a sentence other than
imprisonment in the case of a first offender convicted of a non-violent or
otherwise non-serious offense.” EEI believes that there should be a specific
provision for departures in the sentencing of first offenders of non-violent
offenses. Judges need this departure to prevent the possibility of offenders
receiving punishment that does not fit the crime. This departure should be
accomplished through providing an additional ground for departure in Chapter
Five, Part K.

4 Issue For Comment No. 30, Notice at 62,848.

5 Letter of Vincent L. Broderick, Chairman, Committee on Criminal Law of
the Judicial Conference of the United States, to the Honorable William W.
Wilkins, Jr., dated November 30, 1992.

6 Federal Sentencing Guidelines Manual (1992 Ed.) at 6.

7 Issue For Comment No. 32, Notice at 62,848.



FIRST NATIONAL BANK

CAPITAL CITY GROUP

P.O. Box 900 Tafahassee, Florida 32302-0900
(904) 224-1171

March 10, 1993

Attn: Public Information
U. S. Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D. C. 20002-8002

Dear Members:

We support proposed amendments to reduce drug sentences as endorsed by Famil:es
Against Mandatory Minimums. Please give their representatives every consideration.
They know the problems we families face.

Our 39 year old son was convicted in a drug conspiracy case because a goverrment-

- arranged "sting" group discussed locations at his homesite. He received a 10 year
sentence! He is a non-violent first time offender. The real victim is his son, our
totally blameless 3 1/2 year old grandson. We are helping our daughter-in-law raise
this innocent child. We hope for relief on appeal. We have NOT received the justice
in which we were raised to believe. PLEASE help our family and others like us help
ourselves.

Thank you for your attention.

~Sincerely yours, ‘ =

1 M. and Richard M. lee
413 East Park Averue
Tallahassee, Florida 32301
(904) 222-1155

cc: Families Against Mandatory Minimums (202) 457-5790, Julie Stewart
Bill Clinton, United States President
Bob Graham, Florida Senator
Connie Mack, Florida Senator
Pete Peterson, Florida Representative
Clyde Taylor and Judge Griffin Bell, Attorneys
Re: George Martin Croy - 09645-017

758 MBrffT o8 ML i Morthiem District of Plovids, Peneacols Division

Main Office ® 217 North Monroe Street

Capitol Center Branch ® 116 East Jefferson Street

South Monroe Street Branch ® 3404 South Monroe Street
Thomasville Road Branch ® 3501 Thomasville Road
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Douglas M. Morchart* Cincinnati, Ohio 45202 Fux (513; 33]-1';:
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March 8, 1993

Mr. Mike Courlander

United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

RE: Proposed Amendments to Sentencing Guidelines

Dear Mr. Courlander,

This letter is to provide my input on several of the proposed changces and amendments
to the sentencing guidelines. I hope that these are of some use to you as these changes are
- contemplated. Iam limiting my comments to three proposals, but on a broader scale would
suggest that the Commission give favorable consideration to all changes which result in 2
more equitable situation, )

. Prior to expressing my views 1 wanted to give some background on myself. Iam an
attorney in Cincinnati, Ohio. The majority of my practice involves federal criminal
sentencings and post-conviction motions related to sentcncing. I handle cases in federal court
across the country. Because of my work I have become familiar with the contents of the
guidelines. It is with this understanding that I provide the following comments.

The proposal that would permit a District Court Judge to make a downward
departure, without the United States Attorney making the request, if the Judge belicves the
Defendant has provided substantial assistance is one which should be approved. The current
scenario permits the United States Attomey to plea bargain with the Defendant and decide
after the Defendant provides information whether to make a request for a downward
departure. Absent unconstitutional motivation on the part of the U.S. Attorney, there is
nothing a Defendant or Judge can do, if the U.S. Attorney does not request a downward
departure. This system smacks of unfaimess. The U.S. Attorney, gains the information and
then can decide not to give the Defendant any credit for it. The Defendant may have already
put himself at grave personal risk and additionally is not able to retrieve what he has
provided to the U.S. Attorney. Permitting the Judge to have control on this situation would
level the playing field and result in a more just situation,

The proposal reducing the top guideline from 43 to 32 is another one which should be
approved. The length of sentences in drug cases has simply gotten out of hand. Asa
society we can not continue to pay the costs of warehousing individuals for twenty and thirty

. % years, especially when they are first time offenders. The comparison is made repeatedly
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between violent offenders and drug offenders and the relative disparity is sentences received.
. The proposed amendment would help alleviate this disparity and more importantly result in

sentences, especially for first time drug offenders, which are more in keeping with a system
of fairness and justice.

The third proposal I am writing about relates to eliminating the weight of the carrier
“in LSD cases when calculating the weight of the drugs involved. It is difficult for me to
understand the rationale behind adding to the weight of the actual drug the weight of the
carrier paper. This would easily result in a situation of a supplier or manufacturer who has
not separated the drug into doses and thereby not placed it on carrier paper being treated the
same as the street seller because of the added weight of the paper the drug is placed on.
Simply, a person should be held accountable for the drugs involved, not the material it is
carried on.

I thank you for the opportunity to comment on these specific proposed amendments,
and the amendments in general. I hope that the amendments will receive favorable
consideration, Additionally, I would welcome the opportunity to provide testimony or
additional informatlion at any scheduled hearings on these proposed amendments. If I can be
of further assistance please do not hesitate to contact me at (513) 651-9636.

Very Truly Yours,

° Ny A

PLB\wpf
cc: Congressman David S. Mann

§:



Richard D. Besser
13 Arrowhead Way
- = Clinton, NY 13323

. TEL (315) 8534370 FAX (315) 853-4371

March 4, 1993

Attn: Public Information
U.S. Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Gentlemen:

I am writing to voice my opinion on the amendments
to the sentencing guidelines that are currently under
consideration by your Commission.

While I believe that the entire concept of mandatory
minimums is abhorrent and unconstitutional, there
are three amendments that I believe rise above the
others in importance:

. 1. Eliminate the carrier in determining sentencing
in LSD cases.

2. Reduction in the top guideline level from
43-32. :

3. Allow Federal Judges to depart from guidelines
if he helieves the defendant hzs provided sukstantial
assistance without the approval of the prosecutor.

I am sure you are aware of the inequities in sentencing
that result from application of the current guidelines
in LSD cases. If not I would offer the following:

One gram of pure LSD (no carrier)=63-78 months,
guideline level 26

One gram of LSD on 100 grams of paper=188-235
months, guideline level 36

Reduction of the highest sentence for a first time
‘;Xg offender to 121-151 months is a modest reduction at

best. Where else in our legal system does a first

time offencder for a nonviolent crime receive a 10



Richard D. Besser
13 Arrowhead Way
. Clinton, NY 13323

TEL (315) 8534370 FAX (315) 853-4371

year plus sentence, without parole? People who commit
armed robbery are let off with less severe sentences.
Should the Federal Courts apply sentences that are

ilora savere for nonviclent crimes than the state courts
do for violent crimes? I think not.

As to allowing judges to have latitude in sentencing,
I would postulate that the justice system was designed
to have prosecutors prosecute and judges and juries
determine guilt and impose sentences. In Federal
drug cases discretion is taken from the judges and
given to the prosecutor who's motives are typically
self-serving. It appears that in their zealousness
to apply justice even-handedly they created a system
that recognizes no extenuating circumstances and have
denied judges the ability to perform their’ Jud1c1al
responsibilities.

It appears to me that your Commission could do a lot
to correct these and other inequities in sentencing,
to say nothing of what you would do for prison over-
crowding and the drain on the Country's resources,
both financial and human, by passing these amendments.

As someone who has been personally impacted by these

guidelines I would be more than happy to offer additional
testimony.

Sincerely.,

TES e

R.D.Besser

cc: Families Against Mandatory Minimums



ROBERT W. RITCHIE
CHARLES W. A. FELS
W. THOMAS DILLARD
DAVID M. FLDRIDOE

Amendments to the Sentencing Guidelines.
express my concerns, on a few of the proposed amendments,
greatly appreciated. This particular group of amendments addresses

several important areas:

LAW OFFICES OF

RITCHIE, FELS & DILLARD, P.C.
SUITE 300. MAIN PLACE
o 806 W. MAIN STREET
P. 0. BOX 1126
KNOXVILLE, TENNESSEE 37901-1126

WAYNE A. RITCHIE (I
KENNETH F. IRVINE JR

February 25, 1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

Washington, D.C. 20002-8002

Dear Sentencing Commission:

TELEPHONE
813-837-08481

FAX
815 3244823

I have reviewed with great interest your 1993 Proposed

A. Relevant Conduct: Amendments #1 and 35 propose two
different ways to deal with acquitted conduct. Amendment
#35, option 1, proposes a total ban on the use of
acquitted conduct. I personally favor this approach.
In addition to my personal preference, this is an area
that I have discussed with numerous people. Lawyers and
non-lawyers alike are often shocked when they learn that
conduct, for which a defendant is acquitted, can still
be used as relevant conduct. It is fundamental to our
system of Jjustice that persons acquitted of criminal
charges are not directly or indirectly punished for that
conduct.

B. Substantial Assistance: Amendments #24, 31, and 47
suggest several ways to change the current system for
determining when substantial assistance has been
rendered. This is an area which should be decided by the
sentencing court after the government has had an
opportunity to state its position. Without question the
government's position should be given careful
consideration but the ultimate decision should be the
court's. It has been my experience that "substantial
assistance" varies from one U.S. Attorney's Office to the
next and even from one AUSA to the next. Also based on
my experiences the decision not to move for a downward
departure, based on substantial assistance, has
. occasionally been arbitrary.

The opportunity to

is



*

C. Specific Offender Characteristics: Amendment # 29
would give the sentencing courts some flexibility in
fashioaing an appropriate sentence. While uniformity is

an important objective, it should not be the only
consideration.

D. Sentencing Options; Non-violent, first offenders:
Amendment # 32 would also give sentencing courts more
flexibility. Of the two options suggested in this
amendment, it seems that an additional ground for
departure would be the most effective way to reach this
type of offender.

While many other proposed amendments are equally deserving of
comment, I am going to limit myself to the four listed above.
the Commission wishes for any additional input from me I am
available at your convenience.

Sincerely yours,

KENNETH F. IRVINE, JR.-

If
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
P O. DRAWER 2894
LAKE CHARLES. LOUISIANA 70602

MES T. TRIMBLE. Jr. TELEPHONE (318) 437-7211
U.S. DISTRICT JUDGE Frs 687-7211

December 17, 1992

U. S. Sentencing Commission
Attn: Public Comment
Federal Judiciary Building
1 Columbus Circle, N.E.
Washington, D.C. 20002

Dear Ladies and Gentlemen of the Commission:

This letter is sent in the hope that it will influence you to
substantially raise the offense level of crimes involving theft of
property, which in some cases carry a tremendous victim impact, so
that we as judges can mete out meaningful punishment to theft
offenders. What prompted this letter is the fact that within less
than two weeks, I will have sentenced six defendants who entered
guilty pleas to car theft and one who entered a plea of guilty to

mail fraud. e
I simply do not have time to outline all of these cases for
. you, but will give you illustrative samples. 1In one case, the
defendant, along with his cousin, stole a new GMC Suburban valued

at some $24,000. He was assigned one criminal history point for
having been found guilty of possession of marijuana in 1988 and in
1985 he was found guilty of unlawful possession of a handgun, for
which he was assigned no criminal history points. Under the
guidelines, he has an offense level of 12 and a criminal history
category of I, for which he can be imprisoned for from 6 to 12
months. In my mind, the idea that someone can get away with
stealing $24,000 of another man’s property and be exposed to only
12 months incarceration (none of these people are able to pay a
fine, costs of incarceration, etc.) totally belies the adage that
crime does not pay. Such a lenient sentence, I feel, is a virtual
invitation for repetition of what I consider a very serious crime.
We have come a long way, perhaps too far, since the days when a man
could be hanged for theft of a horse. This defendant’s cousin,
with two prior DWI convictions, can be sentenced to a maximum of 14
months under the guidelines. The other vehicle thefts were limited
to correspondingly insubstantial sentences.

The mail fraud case involved an individual with no prior
convictions who, using the mail service, as an employee of an
insurance adjusting agency, defrauded an insurer of over $150,000.
His offense level of 14 and criminal history category of I provides
a guideline range of imprisonment from 15 to 21 months. The fraud

. that he perpetrated against the insurance company client of the



firm caused the owner of the firm to be personally liable for
repayment of the funds stolen by the employee. Twenty=-one months,
even in state facilities where there are fewer "amenities" than in
our federal accommodations, does not begin to be adequate to deter
a criminal mind - which we are dealing with in all of these cases -
from its nefarious purpose.

I might add that I spoke to an attorney friend of mine who
does not work in the criminal law field, but who has a most
compassionate disposition, about the first case discussed above.
Without revealing the statutory limit of 10 years or the guideline
range of 6 to 12 months, I asked him what type of sentence he felt
would be appropriate in such a case. His response, after
reflecting several minutes, was that he felt that imprisonment for
3 to 5 years would be justified. I fully agree with him.

This letter is, purely and simply, a plea that the Sentencing
Commission reconsider the guideline ranges in all offenses
involving 1loss of property by the victim with a view to
substantially increasing the ranges.

Thank you very kindly for your consideration.

Sincerely,

Mg S

ES T. TRIMBLE, JR.
/

L¥

JTTjr/rh
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g' DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secrstary

k]
e Offica of the General Counsel
. Food and Drug Divislon
Rockville, MD 20857

March 12, 1883

Mr. Michaal Courlander

Public Information Specialist
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
washington, D.C. 20002-8002

Dear Mr. Courlander:

On behalf of tha Food and Drug Administration ("FDA"), I
wish to submit the following comments on proposed amendments to
the sentencing guidelines for United States courts, published in
57 Fed. Reg. 62832 (19%2).

Broposed Amendment Fivae:

(a) The FDA opposes proposed amendment five, which would

eliminate from Sections 2B1.1 (theft) and 2Fl.1 (fraud and

. deceit) “more than minimal planning" as a specific offense
characteristic providing for a two=-level increase in sentence.
The amendment would also eliminate from Section 2F1.1 "a scheme
to defraud more than one victim" as a specific offense
characteristic requiring a two=level increase in sentence.
Instead, the amendment would modify the loss tables in Sections
2B1.1 and 2F1.1 to incorporate gradually an increase for "more
than minimal planning" with a two-level increase for loasses in
excess of $40,000.

The '"more than minimal planning®” and "schame to defraud more
than one victinm" specific offense characteristics have special
significance in offenses involving the public health and safety,
which often consist of coordinated or carafully planned schamas
to defraud that result in substantial non-monetary harm to
consumers and to health patients. Indeed, fraud offenses
frequently include planned efforts to conceal tha wrongful

conduct from regulatory agencies and from the public. Therefors,
the FDA belisves that these characteristics should remain as
specific offense characteristics rather than being considered
only in terms of economic loss under Sectioens 2B1.1 and 2F1.1.

(b) Under the heading "Additional Issues for Comment," the
Notice also invites comment on various alternatives to proposed
amandment five. The FDA opposes eliminating the "more than
minimal planning" and "scheme to defraud" specific offense
. characteristice from Section 2F1.1, or any of the proposals to



Mr. Michael Courlander
Page 2

otherwise alter the definition of "more than minimal planning” in
Section 1Bl.1. However, the agency strongly supports increasing
the base offense level of Section 2F1.1, and other guidelines
that ¢ontain an enhancement for "more than minimal planning," in
recognition of the pervasiveness and seriousness of fraudulent
criminal conduct. The agency also supports satting forth more
examples of the application of "more than minimal planning" in
fraud and theft cases, specifically including examples of fraud
involving the manufactura, distribution, or use of food, drug,
device, or cosmetic products.

The FDA believes that tha current base offense level six in
Section 2F1.1 is disproportionately low in comparison to other
guideline offenses. In addition, the agency believes that the
guidalines do not sufficiently reflect the serious, non-monetary
harm that fregquently results from fraud-related offenses within
the purview of the Federal Food, Drug, and Cosmetic Act.
Accordingly, while the FDA supports the proposal to reastructure
the loss tables for fraud offenses to provide higher offense
levels for losses at the lower end of the loss table, the agency
believas that the guidelines’ offense levels should be
substantially increased for health-related fraud offenses that do
not result in substantial economic harm. One way to partially
address this concern would be to adopt the proposals set forth in
proposed amendment six and issue for comment (no. seven), as set
forth below,

Proposaed Amendment @ix:

The FDA strongly supports proposed amendment six, which
would amend Application Note 10 of Section 2Fl1.1 to (a) provide
guidance for an upward departure in cases in which the fraud
caused substantial non-monetary harm and €o (b) include an
example of a fraudulent blood bank operation. Other "guidance"
examples of health-related fraud offenses warranting an upward
departure would axist in the case of a pharmaceutical %#/
manufacturer that conducted or reported fraudulent or false
testing to detaermine the identity, strength, gquality, or purity
of a drug, or of a person or persons that created, sold or

dispensed a counterfeit drug. In each axample, the quality or
gsafety of the drug may be seriocusly deficient based on the
improper or inadequate manufacturing operations or processes.
Such offenses might result in substantial harm to innocent health
victims that is not adequately addressed by considering economic
loss alone.



Mr. Michael Courlandar
Page 3

iasue For comment (No. Seven):

For the reasons set forth in the preceding two paragraphs,
tha FDA strongly supports amending Sactions 2B1.1, 2Bl.2, and
2Fl.1 to identify specific offense characteristics for
circumstances in which the "loss" does not fully capture the
harmfulness and seriousness of the conduct, thereby warranting an
increased offense level. In particular, the agency suggests
establishing respective specific offense characteristics to
provide for (a) a two-level increase (or level 13) for
circumstances in which some or all of the harm caused by the
offense was non-monetary, (b) a four-level increase (or level 24)
when the defendant knowingly or recklessly endangered the health
or safety of one or more persons, (c) a four-level increase (or
leval 24) when the offense involved the knowing or reckless risk
of serious bodily injury or death to one or more parsons, and (d)
a six=lavel increase (or level 26) when the offense results in

death. Alternatively, the FDA gupports amanding tha asmmantayy
. to these sections to include the above examples as circumstances
"in which an upward departure may be warranted.

i1ssue For Comment (No., 65):

The FDA supports amending Sectioen 2F1.1 to include the risk
of loss as a factor in determining the guideline range for fraud
and related offenses when the amount of the risk is greater than
the actual or intended loss. The risk of loss should increase
the guideline range to the same extent as actual or intended
loss, irrespective of whether or not the risk was reasonably
foreseeable. Currently, Section 2F1.1 provides that the intended
loss shall be used if it is greater than the actual loss.
Presumably, this is to hold defendants accountable for the loas
intended by their wrongful acts. The agency believes that
defendants should likewise be held fully accountable for the risk
of losa associated with their intentional wrongful acts.

Additional FDA cComments:

The FDA recommends that the Statutory Index (Appendix A),
which specifies the guideline section or sections ordinarily
applicable to the atatute of conviction, be amended. With
respect to the Federal Food, Drug, and Cosmetic Act, the current
appandix lists Sections 2Fl1.1 and 2N2.1 as being applicable to
offenses under 21 U.8.C. §333(a)(2), but only Section 2N2.1 as
being applicable to 21 U.S.C. §§331, 333(a)(1), and 333(b). The
agency believes that Section 2F1.1 iz alse applicable to offenses
under 21 U.8.C. §§331, 333(a)(1), and 333(b) (as amended August
26, 1992), and that this information should be included as a
Consolidation and Simplification of Chapter Two Offense
Guidelines amendment.
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Mr. Michael Courlander
Page 4

Thank you for this opportunity to comment on tha proposed
amendments to the sentencing guidelines. If the Sentencing
Commission has any questions concerning these commentsz, please
feel free to contact me (301-443-4370) or James S. Cohen,
Associate Chief Counsel for Enforcement (301-443-7272).

Sincerely,

Chief Counsel
Food and Drug Administration



UN]TED STATES DISTRICT COURT

- WESTERN DISTRICT OF PENNSYLVANIA
PITTSBURGH, PENNSYLVANIA 15219

1

CHAMBERS OF

DONALD E. ZIEGLER
. '1.S. DISTRICT JUDGE
March 10, 1993

412-644-3333

Hon. William W. Wilkins, Jr.,
Chairman, U.S. Sentencing Commission
Suite 2-500, South Lobby

One Columbus Circle Northeast
Washington, D.C. 20002-8002

Dear Judge Wilkins:
Re: United States Sentencing Guidelines

I am responding to the invitation of the Sentencing
Commission to comment on the proposed amendments to the
Guidelines and the proposals of various groups. I have served as
a state court trial judge for five years and a federal district
court judge for 15 years in a metropolitan area. Hence, I bring.
to my work a fair understandlng of the best and worst of both
criminal justice systems 'in reviewing the Proposed ‘Guideline
Amendments. In my judgment, the federal sentenc;ng guidelines
are inferior to the state court guidelines in Pennsylvanxa, and
therefore I have scanned the Proposed Amendments in-an-attempt to

select the amendments that will improve the federal sentencing:
schene. '

Proposed Guideline Amendment No. 1, Pg. No. 1 should be
adopted as urged by the Practitioners Adv1sory Group in Option 1
at Pg. 56. Most citizens and v1rtually every juror would be
shocked to learn that a court is required to include conduct in
the sentencing equation that their representatives have found not
proven by the prosecution. In addition, any exception to a
complete bar of such evidence strikes most informed observers as
unfair and one-sided. Prior to the guidelines, federal trial
judges did not consider acquitted conduct at the time of
sentencing, and the supporters of the guidelines have failed to
sustain their burden of proving that § 1B1.3, as constituted, has

had any deterrent effect upon aberrant conduct or has promoted
uniformity in sentencing.

Proposed Guideline Amendment No. 10, Pg. 20 should be
adopted to promote uniformity of law and 1ntroduce common sense
in a difficult area of sentencing. The inclusion of uningestible
mixtures in the weight of a controlled substance promotes public
cynicism and contempt by the offender, It also leads to grossly
dlsproportlonate sentences in certain cases and therefore
undermines the foundation on which the guidelines are bottcmed.



Proposed Amendments 29 and 30 (Judicial Conference) are

. long overdue. The members of the Commission and staff are fond
of stating at various Circuit Judicial Conferences and in other
fora that departures are authorized in appropriate cases under
the guidelines. The courts of appeals are often blamed by
members of the Commission for being too rigid in interpreting the
departure provisions. The Criminal Law Committee of the Judicial
Conference has now provided the Sentencing Commission with the
opportunity to stand up and be counted on this issue.

Proposed Amendments 31, 32 and 33 (American Bar
Association) are progressive proposals that recognize that
prisons are limited resources that should be reserved for the
most serious offenders. They also recognize that for many non-
violent offenders there are effective alternative sentences. For
many years prior to the guidelines, I kept a record concerning
the number of offenders that violated a probationary sentence.
The number of violators totalled 15% This means that 85% of the
defendants did not violate probation and for these offenders a

non-prison sentence was successful, effective and obviously less
expensive.

Proposed Amendments 37 and 38 (Practitioners Advisory
Group) are sensible and deserve adoption. They advance
-%*fruniformity of application and fairness for offenders who do not
profit from an offense. This is especially important for non-

. violent offenders for whom alternatives to total confinement may
be entirely appropriate.

Amendment No. 40 (Practitioners Advisory Group)
correctly captures the disparate impact of the guidelines upon
minorities. The 100 to 1 quantity ratio is irrational and leads

| ¥ = to unfair sentences. Quantity based sentencing involving crack

S cocaine produces sentences, in many cases, that are harsh, have
no deterrent impact and are grossly disproportionate. The same
reasoning applies to Amendment No. 50 (Federal Offenders

Legislative Subccmmittee). Congress cculd not have intended such
results.

Thank you for giving me the opportunity to comment on
the matters pending before the Sentencing Commission.

rs very truly,
Cjizlwtav‘Z:_(i?.

Donald E. Ziegler
ef



746 U.S. POST OFFICE
AND COURT HOUSE
UNITED STATES DISTRICT COURT 5th AND MAIN STREET

SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980
PROBATION OFFICE

February 23, 1993

U. S. Sentencing Commission

One Columbus Circle, N. E., Suite 2-500
Washington, D. C. 20002-8002
Attention: Public Information

Dear Judge Wilkins

Attached hereto are personal comments regarding certain proposed
guideline amendments. I have written a separate document for each
of the issues on which I commented. Understand that the comments
provided are only my own and are not representative of this agency
or the Court for which I work.

Thank you for the opportunity to comment on the proposed
amendments.

Sincerely

David E. Miller, Deputy Chief
U. S. Probation Officer



746 US. POST OFFICE

AND COURT HOUSE
UNITED STATES DISTRICT COURT Sth AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980

PROBATION OFFICE

DATE: February 16, 1993
RE: T3 Issue for Comment.

FROM: David E. Miller, Deputy Chief
U. S. Probation Officer

TO: U. S. Sentencing Commission
Public Information

The Commission should address the issue of whether 2B1.1, 2B1.2 and

‘:%;-ZFl.l fully capture the harmfulness and seriousness of the offense
by commentary suggesting an upward departure if the Court thinks it
is merited. If and when the Commission identifies, through its
monitoring process, a trend of upward departures for this reason,
it can address same through the adoption of a specific offense
characteristic. This is consistent with the "heartland" approach
adopted by the Commission, an approach that is valid, but has, in
practice, diminished because of too many amendments during the
first 5 years of implementation.
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February 18, 1993

U.S. Sentencing Commission

1 Columbus Circle, N.E.

Suite 2500

Washington, D.C. 20002-8002

Re: Amendments 28(G), 37 and 38
Amendment 25

Gentlemen:

[ am writing in support of proposed amendment 28 (G). Some of the
problems with the loss definition under § 2B1.1 and § 2F1.1 have been
resolved because of the 1992 amendment to the statutory index specifying
that either of these guidelines could be appropriate for violation of 18 §
656.

But, the problem persists in other areas. For example, I had a client
convicted this past year for conspiring to embezzle from an employee
benefit plan. (18 § 371) The offense involved the use of a certificate of
deposit from a union pension fund as collateral for a loan. The CD greatly
exceeded the amount of the loan, so when the loan was defaulted on, only
a portion of the CD was seized to cover the loss. Because the offense
involved pension fund money, my client's sentenced was calculated under
§ 2B1.1 using the full value of the CD , rather than the actual loss. Your
proposed amendment 28(G) would, hopefully, resolve this problem.

I also very much favor amendment No. 25 regarding disclosure of
information relative to guideline calculations. I practice around the
country and there are great differences from one U.S. Attorney's Office to
another in providing this information.

Additionally, I think that the amendment should include a requirement

Loy recriea paper



that the government stipulate as often as possible in plea agreements to
any facts which impact on guideline calculations. Again, as [ practice in
various states, some U.S. Attorney's offices are readily agreeable to
incorporating stipulations or a separate statement of the offense, while
other U.S. Attorney's offices have a "policy” of never stipulating to
anything. This only increases the work for the probation officer and for
the court, when these matters could easily be resolved during plea
negotiations.

Sincerely,

VA

Richard Crane

RC/cm
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March 12, 1993

VIA TELEFAX 202-273-4529

United States Sentencing Commission
Attention: Public Information

One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear United States Sentencing Commission:
The purpose of this letter is to express my support for Edwards Bill H.R. 957,
Sentencing Uniformity Act of 1993. I have practiced criminal law for the past 17 years and was
. Chief Public Defender for the State of New Mexico from 1983 through 1985. I believe that
mandatory minimum sentences have created injustice throughout the federal system and have
clearly created a backlog of civil cases in the State of New Mexico.
I thank you for your consideration of Edwards Bill H.R. 957.

Sincerely,

JANET CLOW

<

JC/cam
cc:  Steve Schiff (via Telefax)

433 Paseo de Peralta P.O. Box 787, Santa Fe, NM 87504-0787 (505) 9824374 Fax Nos. (505) 982-0350; 984-8631
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. FEDERAL PUBLIC DEFENDER (FTS) 7771755

SCOTT F. TILSEN FAX: (612) 348-1419
KATHERIAN D. ROE (FTS) 777-1419
ANDREW H. MOHRING

ANDREA K. GEORGE
ROBERT D. RICHMAN

March 10, 1993

United States Sentencing Commission
ATTN: PUBLIC INFORMATION

One Columbus Circlie North East
Suite 2-500 - South Lobby
Washington, D.C. 20002-8002

Re: Comment on Proposed Amendments
To The Honorable United States Sentencing Commission:

I write to you, in as brief a form as possible, to express mny
comments on the proposed amendments in the sentencing guidelines.
The fact that I am an assistant federal public defender for

. approximately 13 years makes me both a well informed and biased
source, of which I am sure you are cognizant.

I applaud and encourage the thought and effort made to amend the
loss tables and deal with the problem of more "than minimal
planning" insofar as it has resulted in disparate treatments and a
considerable amount of litigation. With respect to the additional
issues for comment in this section, I definitely believe that the
loss tables should have fewer and larger ranges in the lower ends.
The loss tables at the higher ends are so large as to be beyond my
experience and have no opinion as to whether they need adjustment.

Although more work would need to be done, I would encourage the
Commission to modify the definition and approach to a more than
minimal planning enhancement as opposed to building it into the
loss table or, alternatively, building it into the loss table
further from the bottom ranges, maintaining the lesser enhancement
as long as possible and perhaps adding a third and additional level
increase at the far end.

With respect to redefining more than minimal planning, I do have
some suggestions:

1 Build in a two level decrease for spur of the moment or
sudden temptation conduct;
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2 Do not provide for multiple victim enhancement until the
number of victims has reached an appreciably large level
i.e. 15 or 20 and perhaps make this enhancement an
additional one or two levels at an additionally large
number such as 40 or 50;
3. Require, by example, truly more than the ordinary conduct

to commit the offense before an enhancement is added.
Few if any types of fraud or theft escape the current
definition.

The proposal with respect to U.S5.S5.G. § 3Bl.2 (role in the offense)
is also an improvement. I would suggest option one is the most
preferable of the options under Note 7 reading as follows: Option
1 is prefered because it affords the sentencing judge the most
flexibility in determining whether or not to apply the two level
adjustment for minor role and, unlike option 2, does not repeat the
Application Note position contained in Note 8 concerning burden of
pursuasion. -

The firearms amendments are mostly technical and it would be useful
for the Commission to have a period where it does not amend the
firearms guideline. I do Dbelieve that an appropriate
differentiation can be made between different weapons including
weapons that fall within 26 U.S.C. § 5845 and its various
subdivisions. Whether the differentiation should be made by
different offense levels, by placement of the sentence within a the
guideline range, or by a Commission-guided departure, depends on
the weapon involved. It would seem that a fully automatic machine
gun is different from a sawed-off shotgun which is different from
a sawed-off rifle which is different from other weapons such as
tear gas "pen guns," all of which are prohibited in Title 26.

I have no great critism of the proposed amendment § 3Bl.3 abuse of
position of special trust or use of special skill. However,
perhaps the time has come to separate these two concepts into
separate adjustment sections. It would seem to me be best to leave
special trust as a Chapter 3 adjustment with appropriate
illustrations in the application notes rather than adding it as a
specific offense characteristic in a hit or miss fashion to various
guidelines relating to fraud or embezzlement or in general to the
embezzlement guideline. Certainly the proposed amendment is
superior to the additional issue for comment, particularly as it
relates to deleting the example regarding "ordinary bank tellers".

The proposal relating to 5K1.1 - issue 24 - will apply to very few
cases if it is intended to exclude "crimes of violence" where that
concept includes drug offenses. It also has limited usefulness
because of the exclusion of anyone who is not a "first offender".
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At least it should include all category I offenders and perhaps all
category I and category II offenders. The injustice which it is

- intended to address is not related or necessarily related to

whether the defendant 1is category I or category VI, but the
proposal is at least some improvement over the current requirement
for a government motion.

I should add with respect to § 5K that I have, as have other
attorneys, experienced cases in which this proposed amendment could
well have made a difference.

With respect to the proposal number 25 relating to § 6Bl.2 the idea
is commendable. Perhaps a stronger word than "encourages'" should
be utilized. I would suggest a policy statement that requires the
government to make such the disclosures at either option point and
provides as a ground for downward departure the intentional failure
of the government to do so. Experiences has taught that toothless
platitudes rarely modify prosecutorial behavior in an adversary
system.

The Commission should act on issue for comment number 40 relating
to the mandatory minimum and distinction between cocaine and
cocaine base. Significant support exists not only from the
interjection of the Commissions expertise, but also other sectors
of the criminal justice system for the elimination of this
distinction.

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and
should not result in favorable action. They would increase
unwarranted disparities and would not further the purposes of
sentencing indicated by Congress.

Proposal number 57 submitted by the Department of Justice should
not be acted upon. It is an attempt to accomplish exactly the
opposite of what it purports to do. The Department of Justice
obviously intends to utilize its proposed amendment, if it becomes
the guideline, as the Commission's position which ought to be
followed by the Courts in prohibiting attacks on prior convictions.
It is my understanding that the Commission wishes to take no
position and allow the courts to develop their own procedures. If
the Commission does intend to take a position on this procedural
question, it should study the matter, invite additional comment,
and it is hoped, ultimately recommended that the courts permit
collateral attacks on prior convictions utilized to enhance
sentences.
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I had promised to make this letter brief. There are many other
things I could or should say, but will not. I will say that the
_last two cycles of amendments have been encouraging insofar as they
have addressed problems of harshness and not simply been "fixes" of
guidelines which appear to be too low to some other components of
the criminal justice system.

Sinceﬁfiib//”//#‘-
-

SCOTT F. TILSEN
Assistant Federal Defender

SFT/tmw



FIRST NATIONAL BANK

CAPITAL CITY GROUP

P.O. Box 9008 TaMahassee, Florida 32302-0900
(904) 224-1171

March 10, 1993

Attn: Public Information
U. S. Sentencing Camission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D. C. 20002-8002

Dear Members:

We support proposed amendments to reduce drug sentences as endorsed by Families
%Against Mandatory Minimums. Please give their representatives every consideration.
They know the problems we families face.

Our 39 year old son was convicted in a drug conspiracy case because a goverrment-
arranged "sting" group discussed locations at his hamesite. He received a 10 year
sentence: He is a non-violent first time offender. The real victim is his son, our
totally blameless 3 1/2 year old grandson. We are helping our daughter-in-law raise

this innocent child. We hope for relief on appeal. We have NOT received the justice
. in which we were raised to believe. PLEASE help our family and others like us help
curselves.

Thank you for your attention.

Sincerely yours,

Wﬁ . 5&%
Newgll M. and Richard M.

Lee
413 East Park Averue
Tallahassee, Florida 32301
(904) 222-1155

cc: Families Against Mandatory Minimums (202) 457-5790, Julie Stewart
Bill Clinton, United States President
Bob Graham, Florida Senator
Connie Mack, Florida Senator
Pete Peterson, Florida Representative
Clyde Taylor and Judge Griffin Bell, Attorneys
Re: George Martin Croy - 09645-017

. SasgblgisggngBm %g the Northern District of Florida, Pensacola Division

Main Office ® 217 North Monroe Street

Capitol Center Branch ® 116 East Jefferson Street

South Monroe Street Branch e 3404 South Monroe Street
Thomasville Road Branch ® 3501 Thomasville Road
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Executive Director
and Administrator

Charles and Pauline Sullvan
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CITIZENS UNITED FOR REHABILITATION OF ERRANTS CURE-NH
“A National Effort to Reduce Crime Through Criminal Justice Reform"’ William J. Manseau, D Min
Chairperson
-] B:;: ‘:;bswr Highway S

Nashua, NH 03060
Phone: 603-888-3559

United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby
Washington, DC 20002-8002

March 10, 1993

Attention: Public [nformation
To Whom It May Concern:

I wish to express my full support for proposed amendment #50 to
the Federal Sentencing Guidelines for 1993 which reads as follows:
"In determining the weight of LSD, use the actual weight of the
LSD itself. The weight of any carrier medium, e.g. blotter paper,
is not to be counted."

I urge you to specify that it be fully retroactive and that you
submit it to the Congress on or before May 1, 1993. There are
approximately 2,000 individuals incarcerated in the federal system
to date, the majority of which are first-time, non-violent
offenders, who have already been unjustly sentenced to outrageous
amounts of time in LSD offenses for the sheer weight of carrier

mediums.

niformity Act of 1993. Please work to repeal the mandatorv minimum
entencing law and restore sentencing justice to all.

Also, I wish to state my support for the Edwards Bill, The Sentencing
K

Thank you.

Sizcerel.‘z(,

AEC (C @ e i,

William J. Mansdau, D.Min.
Chairperson, CURE-NH

WIM/
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PUBLIC COMMENT OF CHARLES SULLIVAN TO THE
UNITED STATES SENTENCING COMMISSION

CURE very strongly opposes "in an exceptional case,
however, such conduct may provide a basis for an upward
departure” (amendment to Commentary to 1Bl.3).

CURE is dedicated to reducing crime through
rehabilitation. One of the first steps in this process is the
perception by the person convicted that "the system”" is fair.

When the potential 1is there in the Guidelines to use
acquitted conduct to enhance a sentence, then I believe the
system will be perceived as "rigged".

In fact, in my opinion, this proposed amendment goes
against the very spirit of the confirmation hearings of the
first commissioners that were conducted 1in 1985 by Sen.
Charles Mathias, the Republican from Maryland.

I shall never forget Sen. Mathias asking the commission-
appointees "to raise their hands" if they had ever spent time
in jail. For those who had not, he encouraged them to visit

the jails and prisons.

- By this exercise, Sen. Mathias was encouraging a word
that is almost non-existent today, "mercy". Sen. Mathias was
indirectly telling the Commission that their attitude should
be one of coming down of the side of reducing (not enhancing)
the sentence whenever appropriate!

In the same way, I encourage you to support the 33
proposed amendments that would reduce drug sentences
especially the one that would eliminate the weight of the
carrier in LSD cases.

In this regard, I have attached a copy of a recent
letter that we have received. I have removed the name since
we are not certain if he wants his name to be known.
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amendment, #50--synopsis of proposed amendment and proposcd
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March 8, 1993

To Whom It May Concern,

Legislation to abolish all federal mandatory minimum sentences was introduced early
in the 103rd Congress, by Rep. Don Edwards. This bill will return justice to the
sentencing process.

The news media makes you aware of the injustices in this country, but when you come
in direct contact with injustices, your morale as a U.S. citizen is devastated. The
titterness of the 50's & €0's that | had has been rekindled. By being a hlack
American, | must say that the backlash of the past 12 years has definitely set the
black man behind on the issues accomplished in the 60's & 70's.

My son, Keith Logan, (a first-time offender) was sentenced to 14 years for conspiracy
to distribute 8 kilos of cocaine. The undercover officer expressed to me that he knew
that Kith was only responsible for conspiracy of one kilo and that if he would testify
against someone else, he would have a reduced sentence. -

My son confessed to being a part of the sell of one kilo of cocaine the evening the
other young men were arrested and never went to trial. His sentence was based on
a report submitted by a (young) probation officer and a (young) prosecutor. The
reason | emphasize "young" is because the legislatures have taken away sentencing
from judges and given it to young inexperienced "white" adults. The judge at her
sentencing stated that she knew it was unfair and that black judges have stepped
down because of the mandatory minimum sentencing law.

Mandatory minimum sentencing has not worked in the past, and is not working today.
This has perpetuated the National debt. The goal should be to produce productive
citizens.

Enclosed are statistics of the negative affects that mandatory minimum sentencing has
had on America. | urge you to support Rep. Edward's Uniformity Sentencing &iii.

Sincerely,

Please reply.

1605 BRYDEN ROAD e COLUMBUS, OHIO 43205



FAMM FACTS

PRISON OVERCROWDING

* In 1992, America had 1.2 million people behind bars. The United States imprisons more of its citizens per capita
than-any other country in the world. Per 100,000 people, the United States imprisons 455, with South Africa in
second place with 311. In other words, one in every 300 Americans is in prison--not jail, probation, or parole-but
in prison. (The Sentencing Project, Americans Behind Bars: One Year Later, 1992)

* From 1980 to January 1993, the federal prison population grew by 57,000 inmates--from 24,000 to 81,000. At
the current rate of incarceration, by 1995 the federal prison population will reach 100,470, and by the year 2000
there will be 136,980 people in federal prisons. (Bureau of Justice Statistics, Sourcebook 1991 p. 679)

* Convictions for federal drug offenses increased 213 percent between 1980 and 1990. (Bureau of Justice Staristics, National
Update, January 1992, p.6)

* Drug offenders currently make up 57 percent of the federal inmate population, up from 22 percent in 1980.
™ 1995, nearly 70 percent of federal inmates will be drug offenders. (Testimany by former BOP director, J. Michael Quinlan,
given on February 26, 1992 10 House Appropriations Subcommittes) )

* In 1990, more than half of the federal inmates serving mandatory minimum sentences were first offenders. (Bureau
of fustice Statistics, Sourcebook 1991, p.542) .

* Average federal sentences in 1990 for the following offenses were:
Drugs offenses: 6.5 years. Sex offenses: 5.8 years. Manslaughter: 3.6 years. Assault: 3.2 Years. (Bureau of Justice
Statisties , Sourcebook 1991, p.532)

EXCESSIVE TAXPAYER COSTS

* The average cost of incarcerating a federal prisoner is $20,072 per year, or approximately $55 per day. (Bureau of

Prisons, State of the Bureau 1991, Summer 1992)

* To house, feed, clothe, adl guard the 81,000 federal inmates, taxpayers pay a hefty $4.5 million per day or $1.6
ion per year,

® At the state level, taxpayers cover incarceration costs as high as $6.8 million per day in California where over
100,000 people are behind bars at an average of $25,000 per inmate per year. (The California Republic, July 1991, p.9)

* States spend more of their budgets on justice programs (6.4%) than on housing and the environment (3.8%) and
nearly as much as they spend on hospitals and health care (8.9%) (Buresu of Justice Staristics, Justice Empenditures &
Employmaens, 1998 Sepe. 1992)

* The federal drug program budget for FY 1993 was $12 billion. (Office of Nasional Drug Control Policy)

* Federal spending for corrections increased 44 percent between 1989 and 1992, from $1.5 billion to 2.2 billion per
year. (U.S. Budget FY 93, Pan |, p.198)

* The Bureau of Prisons’ authorized budgets increased 1,350 percent between 1982 and FY 1993, from $97.9 million
to $1.42 billion per year. (Nasional Drug Control Strategy Budget Summary, 1992, p.212)

* It costs more to send a person o federal prison for four years than it does to send him to a private university
(tuition, fees, room, board, books & supplies) for four years. (Sources: Federal Bureau of Prisons, The College Board)

* Figures are not yet available for the tax revenue loss from former lax-paying inmates, or the increased cost of
social services needed by inmates’ families that were previously supported by the inmate.

TR U v sy o



PRISON CYCLE

o : .
Statistics show that people who have been in prison are more likely to have children who will end up in prison.
Long mandatory prison sentences are sowing the seeds for the next generation of inmates.

* More than half of the juveniles in state and local jails have an immediate family member who is a felon,

* More than one-third of the adults in state prisons and local jails have an immediate family member who is a
felon.

* Relative to the general population, inmates are miore than twice as likely to grow up in a single parent family.
Seventy percent of juvenile offenders and 52 percent of adult offenders had one, or no, parent.

(Sources: Bureau of Justice Statistics, Survey of Youth in Custody 1987, Profile of Jail Inmates 19589, Survey of Inmates in State Correctional Facibities

1986)

PUBLIC ATTITUDES
* toward crime: 61% prefer attacking social problems, 32% want more prisons & law enforcement.
¢ toward purpose of prison: 48% think it should rehabilitate, 38% think it should punish.

* toward spending more money & effort in fight against illegal drugs: 40% prefer teaching the young, 28% work
with foreign governments, 19% arrest sellers, 4% help overcome addiction, 4% arrest users. :

(Source: Bureau of Justice Slatistics Sourcebook 1991, pp.202, 210, 243)

U.S. SENTENCING COMMISSION FINDINGS ON MANDATORY MINIMUMS

* Sentencing power has been transferred from the courts to the prosecutors. The Commission reports that, "Since
the charging and plea negotiation processes are neither open to public review nor generally reviewable by the
courts, the honesty and truth in sentencing intended by the guidelines system is compromised.”

* Mandatory minimum sentences create disparities based on race. Blacks and hispanics are charged with and
receive mandatory minimum sentences more often than whites. The Sentencing Commission reports that this racial
disparity "reflects the very kind of disparity and discrimination that the Sentencing Reform Act...was designed to
reduce.”

Blacks, 68 percent of the time.

Hispanics, 57 percent of the time.

Whites, 54 percent of the time.

Sentences for crack cocaine are also 100 times greater than for powder cocaine. Generally, blacks use
crack cocaine and whites use powder cocaine.

* Mandatory minimums are counterproductive--low level participants receive mandatory minimums more often than
top level kingpins.

Street-level participants, 70 percent of the time.
Mid-level players, 62 percent of the time.
Top-level importers, 60 percent of the time.

* Mandatory minimums create "cliffs" in sentencing based on small differences in weight. Possession of 5.0 grams

of cocaine requires a sentence of up to one year, but possession of 5.01 grams of cocaine requires a sentence of
atleast five years.




COMPARATIVE OFFENSES

Keep in mind: Federal guidelines equate one marijuana plant to one kilo (2.2 pounds) of marijuana, regardless of
the size of the plant at arrest. In LSD cases, the guidelines include the weight of the paper, or the sugarcube, or
the orange juice in which the LSD is mixed, to determine the total drug weight on which sentencing is based.

Level 24: 4.3 years to 53 years

Smmﬁlionwﬁho[h:wuy. embezzlement, other forms of theft. Kidnapping abduction, unlawful restraint.
176 pounds of marijuana, 800 mg. of LSD, 400 grams (less than 1 Ib.) of cocaine powder.

Level 26: 5.3 years to 6.6 years

Robbery with life-threatening injury.
220 pounds of marijuana, 1 gram (half the weight of one dime) of LSD, 500 grams (a little over 1 Ib.) of cocaine.

Level 28: 6.6 years to a 8.1 years

(;.anqiraq or solicitation of murder.
880 pounds of marijuana, 4 grams (almost the weight of 2 dimes) of LSD, 8.7 pounds of cocaine powder.
Level 30: 8.1 years to 10.1 years

Kidnapping, abduction, unlawful restraint with ranson demand.
1540 pounds of marijuana, 7 grams (a little over 3 dimes weight) of LSD, 8.7 pounds of cocaine powder.

Level 38: 19.6 years to 24.4 years

Selling or buying of children for use in the production of hy.
66,000 pounds of marijuana, 300 grams (approx. 3/4 Ib.) of LSD, 330 pounds of cocaine powder.

(Source: U.S. Sentencing Commission Guidelines Manual, November 1, 1992)

SOME ORGANIZATIONS THAT OPPOSE MANDATORY MINIMUM SENTENCES

* The United States Sentencing Commission. The Commission found mandatory minimums to be racially
discriminative, inefficient, counterproductive, and to have had no effect on the rate of crime in America.

” The Federal Courts Study Committee

® The American Bar Association

. Each of the 11 Judicial Conferences of Federal Judges
. The National Association of Criminal Defense Lawyers

. The American Civil Liberties Union ’
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Richard D. Besser
13 Arrowhead Way
Clinton, NY 13323

TEL (315) 8534370 FAX (315) 8534371

March 4, 1993

Attn: Public Information
U.5. Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Gentlemen:

I am writing to voice my opinion on the amendments
to the sentencing guidelines that are currently under
consideration by your Commission.

minimums is abhorrent and unconstitutional, there
are three amendments that I believe rise above the
others in importance:

l While I believe that the entire concept of mandatory

1. Eliminate the carrier in determining sentencing
in LSD cases.

2. Reduction in the top guideline level from
43-32.

3. Allow Federal Judges to depart from guidelines
if he helieves the defendant hzs provided substantial
assistance without the approval of the prosecutor.

I am sure you are aware of the inequities in sentencing
that result from application of the current guidelines
in LSD cases. If not I would offer the following:

One gram of pure LSD (no carrier)=63-78 months,
guideline level 26

One gram of LSD on 100 grams of paper=188-235
months, guideline level 36

Reduction of the highest sentence for a first time
offender to 121-151 months is a modest reduction at
best. Where else in our legal system does a first
time offencer for a nonviolent crime receive a 10



Richard D. Besser
_“__ 13 Arrowhead Way
. s o Clinton, NY 13323

TEL (315) 853-4370 FAX (315) 853-4371

year plus sentence, without parole? People who commit
armed robbery are let off with less severe sentences.
Should the Federal Courts apply sentences that are

wora scvere for nonviclent crimes thzn the state courts
do for violent crimes? I think not.

As to allowing judges to have latitude in sentencing,
I would postulate that the justice system was designed
to have prosecutors prosecute and judges and juries
determine guilt and impose sentences. In Federal

drug cases discretion is taken from the judges and
given to the prosecutor who's motives are typically
self-serving. It appears that in their zealousness

to apply justice even-handedly they created a system
that recognizes no extenuating circumstances and have
denied judges the ability to perform their judicial

responsibilities.
It appears to me that your Commission could do a lot
to correct these and other inequities in sentencing,

to say nothing of what you would do for prison over-
crowding and the drain on the Country's resources,
both financial and human, by passing these amendments.

As someone who has been personally impacted by these

guidelines I would be more than happy to offer additional
testimony.

Sincerely,

/K@S

R.D.Besser

cc: Families Against Mandatory Minimums



Henry N. Blansfield, M.D.
1 Cedarcrest Drive
Danbury, CT 06811

(203) 744-6222
Fax (203) 744-6336

February 26, 1993

United States Sentencing Commission
1 Columbus Circle, N.E., suite 2-500, South Lobby
Washington, DC 20002-8002

Attention: Public information

As a physician currently engaged in providing services to psychoactive drug users in our
society and concerned with reducing harm to them, I strongly support amendments to
sentencing guidelines that would drastically lessen their length. I am opposed to

% mandatory lengths of incarceration based upon the type of illicit drug involved in felonious
drug selling and its weight. There must be a return to consideration of an arrested
individual's prior record and willingness to accept rehabilitation and treatment if a
compulsive drug user. Most of all, leniency would seem indicated if the nature of the
crime, namely selling, has not directly harmed another. Reforms in the length of sentences
need to be retroactive to allow redress for those already imprisoned by previous unfair and
inhumane mandatory rules of sentencing.

Working as a clinician in the drug/alcohol field for twenty years has led me to believe that
chemical dependence is a disease resulting from alterations in neuron receptor - transmitter
mechanisms. Paradoxically society criminalizes the use of certain agents acting on the
central nervous system while permitting the legal acquisition and consumption of others
that have been repeatedly shown to have morbid deleterious heath effects, i.e. alcohol and
tobacco. This, in itself, is the epitome of hypocrisy.

There is increasing awareness of the adverse impact of present drug laws on society,
particularly the urban minority young male population. Racism and the drug war have
been addressed by Clarence Lusane in his book "Pipe Dream Blues". A study of the
impact of current drug policy, from a crime and corrections standpoint, has been carried
out by the Monroe County Bar Association (Rochester, New York and environs) and
detailed in a report called "Justice in Jeopardy". This report can be obtained from :

James C. Gocker, Esq.
130 East Main St.
Rochester, NY 14604
(716) 232- 4448



[ enclose a copy.of a New York Times article dealing with alternative sentencing, a policy
whose time has come. Such approaches need to be strongly considered not only because
they are dictated by the evidence pointing to the failure of present drug policy involving
crime and corrections to succeed in alleviating or reducing the problem, but also because
alternatives may be much less costly. The crime and corrections industry will, of course,
lobby strongly against any change in the 70% dollar allocation they are now receiving.

Sincerely yours,

:*dm"\ w1 (G s A
Henry N. Blansfield, M.D. =
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. 4 ;sides Mr. Hynes

| judges.

‘drug crackdown laws

‘and expen
“through a high turnover in drug ar-

of harsh rem

§| Dealers’ Dea

Continued From Page Bl

. . ——
rur. Mr. Rlos, who is finishing his
irs

t year In rigorous rehabilitation,
‘sald, "'l had already been In fail and

. that just made me a little crazier."”

. He remains { as ever, to walk
away from the deal. But If he does, a
special pursuit team will try to track

"him down and put him- back on the

narcotics court treadmill toward the -

- overwhelming likellhood of serving
" long years in prison, with no second

chance at mercy from Mr. Hynes,
The program {s intended to deal

. with the legions of drug dealers who
| . basically underwrite thelr own addic--
+ tlon with the money they make sell-
ing. Second offenders like Mr. Rios
- face very tough laws providing man-

datory prison time and no easy plea
bargains. Prison reformers say such
second-felony laws are unrealistical-
ly harsh,-but Mr. Hynes is exploiting
the harshness, in effect, In his new
carrot-and-stick program. A

Half the states have comparable
mandating
prison time for repeat offenders and
these have been instrumental in the
mushrooming of prison populations
ses across the nation

rests. This growth has not necessarily

focused cn the more violent criminals

who are at the heart of the public’s

alarm and the politicians’ enactment
fes. . - :

Upto2 Years

. "With" prisons becoming glutted,
some criminal-justice officlals are

looking for cheaper, more productive
alternatives. Few new programs be-
's Drug Treatment
Alternative to Prison offer such a
powerful combination of seduction

-,,nnd penaity to try to change addicts

who have been ca screened
and not merely to detain behind

But those who yield to the tempta-

- tion to walk out on the rehabilitation

ob training and other responsibilities
mmaediately face the full force of
New York State’s predicate felony -
law, which mandates prison time for
second-time drug offenders, with lit-
tle lesway forded sentencing

Tmnm’l rough self-examination,

For public officials, the cost of
treatment versus incarceration of
ponvioclent drug offenders is increas-
ingly important. The' Brocklyn pro-
gram costs about $17,000 a year for
each dealer In treatment, less than

—

half-the cost of imprisonment, about
$40,000. But the real choice in public
policy is not that simple, and alterna-
tive approaches to prison can prove

-risky for responsible offlcials,

‘A Territylng Experience’

An assistant district attorney, Su-
san A. Powers, recalled the initial
anxiety that the program, rooted In
Mr. Hynes's unusual use of his case-
disposal powers, might prove to be a
gamble that failed, with addlcts scan-
dalously fleeing in droves. “It was a
terrifying experience,” she said. “But
the results so far have been rather
amazing.” Ms. Powers pointed out

-that 70 percent of the addicts admit-

ted to the program have stayed, ver-
sus a rate of about 13 percent nation-
ally in voluntary drug-treatment pro-
grams. .

“Retention {s the key to success,.
studles show, even if you're forced to
enter a program,” she said. “They
can change'you if they can keep you,™

“This is the hardest
thing an addict’s
going to do,’ a '

director says.

providing the programs are as long

term and experience proven as Day--

top and Samaritan.

“This is actually a lot harder for-

them than jail,” said Ed Hill, director
of the privately run Daytop Village
ceriter in Swan Lake, in the Catskills,
where Mr. Rios, ever a manager, has
risen in 11 months to be the chief
administrator for running the wood-
shop and its staff.

““This is the hardest thing an ad-

‘dict's going to do because it repre-

sents true and total change,” Mr. Hill
sald. “"No more the swaggering tou
E.Iywﬂh the .45 pistol in his belt or

millimeter in his boot. We're talking
complete overhaul."

He stressed that soéiety was right

to want its streets cleaned of the -

lague of addict-dealers like Mr. Rics
t that the real issue, finally faced

{ully by this program, was whether to

try to change them or to merely guar-
antee a deeper problem with prison-
toughened criminals. .

Mr. Rios, a trim, watchful man
with more than half his 29 years of
life already Invested in drugs, said
pragmatism was as effective as ide-
alism in Mr. Hynes's program. He
conceded that he had jumped at the
E‘mnm mainly to avoid prison and

d thought he could eases through
and feign dedication when needed, as
with other more casual programs
that he had gone through Inside pris-
on and out.

Mr. Hill, a Daytop graduate from

1: Rehabilitation, Not Jail

Brooklyn's street-drug pathology of
two decades ago, smiled, noting that
avid peer-pressure is only one tool
intended to root out routine fakery.
Mr. Rlos said he eventually found
change and growth in himself neces-
sary to stay in the program.

“Here, instead of doing 7-to 15 in
prison, I'm not even doing time," he
said gratefully. “I'm learning a lot

1 about myself, what a threat ] am to
me and to others. What I am learning
is to {inally begin valuing my life.”

Of the 30 percent in dropouts from
the program, Mr. Hynes's pursuit
squad, put together especially for this
program, has arrested 95 percent to

. resume. the court process, Of 64 re-

" turned to court, 51 received felon
prison terms and 11 cases were pen
ing as of the latest tally in November.
‘Only two received misdemeanor
treatment — & tribute to the original
selection of firm second-felony drug
cases by the District Attorney to
«guarantee the harsh stick needed to
complement the program's inviting
carrot.

Long-range effects are yet to be
measured since only the first 14 grad- -
uates have returned.to their commu-
nities. *1 had my hand on the door-
knob several times, ready to walk,”
sald Angelo K, a 30-year-old gradu-
ate who completed the program's,
residential and reé-entry programs,
learning to be & diesel mechanic in
the process. Through the program he
has obtained a job in his old neighbor-
hood, Sunset Park, still as drug-in-
fested as when he began dealing as a
14-year-old.

" ‘Finally Be an Adult’

“It was like 1 was frozen in m
childhood back then,” Angelo sal
“The program resumed my life. feel
* liks I lived the rest.of childhood in a

- year and sped forward to finally be an

adult. Basically, they. taught -me
we're not bad le,” he said of the
Samaritan Viliage program and his
fellow addicts aiming for change.

Despite the program'’s modest en- -

rollment, its surprising retention rate
among the notoriously unreliable ad-
dict community s encouraging
encugh to attract praise {rom the
office of Gov. Mario M. Cuomo and a
decision to expand It to the other city
prosecutors. A $700,000 state alloca-
"tion of Federal anti-drug money will
help finance 300 new . residential
treatment slots beyond the 200 in the
Brooklyn program. :

“The future of this approach is
very dependent on the avallable
treatment slots,” Ms. Powers

*There are only something
like 15,000 full-scale residential slots
avallable nationally — amazingly
small — and ma two-thirds of

. them are in New York and Callfornia.
if the Clinton Administration is ser}-
* ous with its talk about changing the
70-30 approach of law-enforcement-
to-treatment to something more of a
50-50 breakdown, then this program
. and others llke it have a future.”
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B. JONES

f Judge

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
400 South Phillips Avenue
Sioux Falls, South Dakota 57102

December 22, 1992

Honorable William W. Wilkins, Jr.
Chairman, U.S. Sentencing Commission
Federal Judiciary Building

One Columbus Circle, NE

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

RE: Post-szntence Supervision Juvenile Offenders

Dear Judge Wilkins:

I have been told the Sentencing Commission will soon be
proposing legislation that would provide for post-sentence
supervision in juvenile cases. I am writing to express my
support for such a proposal. This issue is important to us
because we dispose of an inordinate number of juvenile cases
resulting from crimes committed in Indian country.

For a lot of the same reasons post-sentence supervision is
appropriate for adults, it 1is equally appropriate for
juveniles. Moreover, given the personal and social problenms
frequently present in many of these cases, the need for post-
sentence supervision is often acute. Furthermore, one should
not be deceived by the "tender" age of some Jjuvenile
offenders; they are frequently impetuous and dangerous and
pose a serious threat to the public. Accordingly, post-
sentence supervision would not only provide an opportunity for
much needed guidance and encouragement, it would also provide
a means of removing dangerous Jjuvenile offenders from the

community and returning them to residential correctional
treatment prcgrams.

Sincerely,
i\
: } _ ]
b o 7 s & -

'.‘r!' f-xf:. 7 ‘i'['..t 2‘{--‘““‘
/ JOHN B. JONES -
 CHief Judge ./
cc: Mr. Donald Chamlee, Chief,

Division of Probation, AO



Office of the
FEDERAL PUBLIC DEFENDER

MIDDLE DISTRICT OF FLORIDA
H. JAY STEVENS

Reply to: JACKSONVILLE Federal Public Defender
‘EKBONVILLE DIVISION ORLANDQ DIVISION TAMPA DIVISION FT. MYERS DIVISION
Post Office Box 4998 Federal Building - Suite 417 Timberlake Annex, Suite 1000 Barnett Centre - Suite 704
311 West Monroe St. - Suite 318 80 North Hughey Avenue 501 East Polk Street 2000 Main Street
Jacksonville, Florida 32201 Orlando, Florida 32801-2229 Tampa, Florida 33602-3945 Ft. Myers, Florida 33901

Telephone 904 232-3039 Telephone 407 648-6338 Telephone 813 228-2715 Telephone 813 334-21188

January 2, 1993

Mr. Michael Courlander

Public Information Specialist
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Comment on Dec. 31, 1992 Proposed Amendment 61

Dear Mr. Courlander:

our office represents Mr. Terry Lynn Stinson in Stinson v. United

States, Case No. 91-8685, in which certiorari was granted on November

11, 1991. The Stinson case involves the question whether it is a

. misapplication of the sentencing guidelines for a court to fail to

follow the specific direction of current U.S.S.G. §4Bl.2, application
n.2, that possession of a firearm by a felon is not a "crime of
violence." Proposed amendment 61 would reverse the directive which is
the subject of Stinson.

The brief on the merits in Stinson is due January 6, 1993 and
oral argument before the Supreme Court is set for March, 1993. The
action taken by the Sentencing Commission in announcing this proposed
amendment at this time obviously creates uncertainty as to the proper
disposition of Stinson. We would request that the proposed amendment
be withdrawn until the Supreme Court has ruled in Stinson.

Barring that, we would ask permission to present testimony at the
scheduled hearing on March 22, 1993 in Washington. We will further
written comment no later than March 15, 1993, as required by the
announcement in the Federal Register.

Sincerely,

“ —‘Zﬁrjp
WILLIAM M. KENT
Assistant Federal Public Defender

‘ll' WMK : wmk



Fluited States Dlistrict Court 1

/.! PR U . .
Aliddle Disteict of Nortly Carolina ' 0
Jlust Office Tox 3183

(Hreenshorn, Norlly Caroling 27102
. Chambers of
Williun L. Osteen, Sr.

Tud ge

January 15, 1993

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D. C. 20004

Dear Judge Wilkins:

Not too long ago while I was still engaged in
defense practice I realized that the "career of fender
guideline" posed a real difficulty in dealing with my
clients. I should have mentioned it to the Sentencing

Commission at the time, but for some reason failed to do
so.

It was interesting recently to find that my son,
Bill, has run into the same difficulty. I asked him to

write for your consideration. He has done so and after
reading his letter, I have no additional comments except
that I concur completely with his analysis of the problem
and suggested solution. This should not impose an
additional effort upon the U. S. Attorney, but even if it
does, when compared to the tremendous adverse effect on

the defendant under the system, it seems that such effort
could be justified.

Please give the enclosed letter the consideration
which it richly deserves.

Thanks for all the good efforts your Commission
brings to the sentencing process.

Sincerely,
i . ;L /
P !

/
i A .y .
"-'{".{' L”" '(\.- ( T4 4 -"1.' \ /\

H ".‘ fisi ./ = !
! g L ('t/é"\‘_ e
wWilliam L. Osteen, Sr.

e e
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ADAMS & OSTEEN
ATTORMNEYS AT LAW
POST OFFICE BOX 2489
GREENSBORO, NORTH CAROLINA 27402-2489

BBA&T BUILDING-SUITE 305

201 WEST MARKET STREET
J. PATRICK ADAMS AREA CODE 919
WILLIAM L. OSTEEM,JR. : TELEPHONE 274-2947
HERMAM AMASA SMITH
OF COUNSEL
January 13, 1993

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, DC 20004

Dear Judge Wilkins:

I am writing to request that the Sentencing Commission
consider amending the guidelines to correct what I believe is a
difficult, if not unfair, situation under the career offender

guideline.
Section 4Bl.1 of the guidelines deals with the career
offender. The penalties pursuant to that section result in greatly

increased guideline ranges for certain defendants. It is my belief
that a defendant should be given notice by the government prior to
entry of plea or trial if such penalties may be imposed. This
could be done pursuant to a framework similar to that required
under 21 U.S.C. §841 and §851 for enhanced penalties.

I bring this to the Commission because of a recent difficulty
encountered in one of my own cases. My client was charged with
bank robbery. My preliminary calculations led me to believe a
sentencing range of six to eight years was pessible, unless the
career offender enhancement applied. If applicable, my defendant’s
sentence could be in the 17 to 20 year range, close to the maximum

possible. I was unable to advise my client effectively with
respect to his alternatives.

Knowledge of a defendant’s prior criminal record is a matter
almost exclusively within the government’s control prior to trial
or plea. Neither a criminal defendant nor his counsel have access
to resources such as the NCIC or other records of criminal
convictions. Most defendants, as a practical matter, do not have
a clear recollection of prior convictions. There is not sufficient
time, prior to trial or plea, for a defense attorney to accurately

investigate prior records particularly if a defendant has lived in
. another jurisdiction.



The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
January 13, 1993

Page Two

I recognize that the guidelines treat a defendant that accepts
responsibility favorably. Nevertheless, acceptance is a factor
determined following entry of a plea; a defendant is not assured of
that reduction. Realistically, most defendants want to understand
their maximum exposure in making a decision as to whether to plead
or go to trial. Defense counsel wants to inform the defendant of
his alternatives to the fullest extent possible.

Although the enhanced penalties pursuant to 21 U.S.C. §841
increase the minimum and maximum sentences applicable, I believe
the notice theory contained therein should apply to §4Bl.1 as well.
There is no practical distinction between §841 and §4Bl.1.

one of the problems defense attorneys Irun into if they
recognize that the career offender provisions apply is that often
a defendant cannot believe or accept their applicability after
being so advised. Notice by the government prior to entry of a
plea would alleviate that problem, at least in part.

Second, when a defendant is caught by surprise at the career
offender adjustment in the presentence report, he 1is often
antagonistic to both his lawyer and the system, and will
subsequently seek appellate or other relief. I believe a notice
requirement would alleviate this problem by giving a defendant
advance notice of the stricter penalty.

Rather than cause more cases to go to trial, I believe prior
notice of a career offender enhancenment will induce more defendants

to cooperate. It would give a defendant a tangible reason to
pelieve he will receive such a sentence.

Even in cases in which the government failed to notify a
defendant, criminal history points would be assessed to take into
account the convictions; a trial court could depart upward if the
career offender guideline was not noticed based on the trial
court’s discretion. I believe the trial court should have some
discretion in dealing with these sentences.

It is my belief that such a provision of notification would
promote more fairness in the criminal process, and lead to more
informed pleas.

I further believe that such notice could be given with
relatively little ‘extra work’ by the United States. Usually
government agents will make some effort to ascertain a defendant’s
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record during the investigation. Following indictment, the
probation office investigates a defendant’s record for purposes of
pretrial release. These probation records may or may not be
disclosed to the defendant; if disclosed, they have to be returned
to that office immediately following the detention hearing. The
United States Attorney can order an NCIC check; any information
contained therein which is unclear can be checked out quickly
through law enforcement resources.

I realize courts have generally held that application of the
career offender guidelines is not a basis for the defendant to
withdraw his plea. I do not believe that such a holding means the
current system cannot be changed to promote additional fairness.

My bank robbery case 1s awaiting resolution. I am still
uncertain as to whether the career offender adjustment will apply.
Before entry of the plea, the government ordered an NCIC check, but
~would not voice an opinion on the applicability of the career

offender adjustment. One conviction noted a burglary arrest but
said "adj. wth." I contacted an attorney in Florida; their
investigator could only find four adult convictions which did not
give rise to the career offender adjustment. My client assures me
he only has one adult felony conviction for a crime of violence or
drug offense. I remain uncertain. We will wait and see.

Thank you for your time and consideration.

Sincerely,

[ lidam L Usteen, 3

William L. Osteen, Jr. =

WLO:cam



L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS
é’}ﬂ?fﬁ.ﬁ'&%ﬂ”' R WASHINGTON, D.C. 20544

February 10, 1993

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington, D.C. 20002-8002

Dear Judge Wilkins:

I write to express my appreciation of the Proposed Guideline Amendments for
Public Comment for the 1993 amendment cycle. This document displays the proposed
changes in a format that is easier to follow than the more formal presentation published
. in the Federal Register. By displaying proposed changes adjacent to sections of text that
would be deleted, and including an index containing a brief synopsis of each proposal,
you make the lengthy and highly technical document "reader-friendly".

The work of the United States Sentencing Commission is important to the Federal
Judiciary. Presentation of the proposed amendments in this manner assists the members
of the Judicial Conference Committee on Criminal Law and members of my staff who
provide support services to them by making it easier to analyze the impact of the

proposals on the work cf the courts. Your efforts to streamline the process are
appreciated.

“'L. Ralph Mecham
Director

cc: Honorable Vincent L. Broderick

T—Lﬂ: A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY P—J——7




UNITED STATES SENTENCING COMMISSION
ONE COLUMBUS CIRCLE, NE
SUITE 2-500, SOUTH LOBBY
WASHINGTON, DC 20002-8002
(202) 273-4500
FAX (202) 273-4529

William W. Wilkins, Jr. Chairman
Julie E. Carnes

Michael S. Gelacak

A. David Mazzone

llene H. Nagel
Paul L. Maloney (ex officio)
Edward F. Reilly, Jr. (ex officio)

February 10, 1993

Honorable Martin L. C. Feldman
United States District Court

500 Camp Street

New Orleans, Louisiana 70130

Dear Judge Feldman:

Thank you for your comments regarding proposed amendment 56 that
would permit the courts to apply retroactively the Commission’s recent amendment to
§3E1.1 (Acceptance of Responsibility).

The Commission published this proposed amendment, along with several
others, at the request of the Legislative Subcommittee of the Federal Defenders. In my
judgment, the proposed amendment is not likely to gain the necessary four votes to be
passed by the Commission. At this time, I do not expect to support the proposed
amendment, primarily for the reasons cited in your letter. Moreover, making the three-
level reduction under §3E1.1 retroactive for already-sentenced defendants would do
nothing to further what I believe was the primary objective of the amendment -- creating
an additional incentive for defendants to enter an early guilty plea and/or provide
complete information regarding their offense involvement in a timely manner.

I would also like to take this opportunity to commend you for the
contributions you periodically have made in guideline training for newly appointed
federal judges. Rusty Burress and others speak highly of your work in this area.

Your continuing interest in the work of the Commission is greatly
appreciated.
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With highest personal regards and best wishes, I am

Sincerely,

Wllha Wllkms Jr.
Chairma



Hnited Btates District Court
Tastern Bistrict of Touisiana
500 @amp Street

Netw Grleans 70130
Uhambers of

in L. @. Feldmum
Bistrict Judge

January 28, 1993

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002

RE: Proposed Guidelines Amendment
Retroactivity of Amended Guidelines
Range (Proposed Amendment No. 56)

Dear Judge Wilkins:

Thank you for the "Reader Friendly" copy of the pro-
posed guidelines amendments that were submitted for public
comment. As usual, the Commission has done an extremely compe-
tent job in pursuit of a mammoth mission. I write briefly to
oppose proposed amendment number 56, regarding the retroactivity
to Section 3El.1, concerning an additional 1 level reduction for
Acceptance of Responsibility.

Although I would not presume to speak for the federal
judiciary, I know that I and several members of my Court have
previously held that Section 3El.1 is not retroactive. Our Court
was flooded with applications to reduce sentences. I suspect
that the view that Section 3El.1 is not retroactive dominates the
current case literature around the country, and that most courts
dealt with numerous applications.

I respectfully suggest that to now make Section 3El.1l
retroactive could bring all kinds of unforeseeable chaos in
connection with sentence reductions. One can expect hordes of
applications coming in involving cases as far back as the imagi-
nation can take one. The extent to which applications have been
denied is still another consideration, and what one would have to
do with them remains uncertain because the extent of retroactivi-
ty seems unlimited. Although I do not feel the need to testify,
I did want to share these concerns with you.
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When you have an opportunity, please give my friend,
Rusty Burress, my cheerful good wishes and tell him that I hope

to see him at the next video program for newly appointed federal
judges.

Sincerely,

m;dcw \\\/\/(MWX D o Lo Sz
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NAAL

National Association
of Manufacturers

James P. Carty
Vice President, Government Regulation,
Competition & Small Manufacturing

March 4, 1993

The Honorable William Wilkins
Chairman

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Chairman Wilkins:

On behalf of the more than 12,000 members of the National Association of
Manufacturers (NAM), we are submitting this comment letter in response to a request for

comments that appeared in the December 31, 1992, Federal Register. We have confined our
comments to Amendments # 23, 24, 31, 45 and 47.

Amendment # 23 -- Abuse of Position of Trust

It appears the intent of the amendment is to clarify that the Abuse of Position of Trust
(Sec. 3B1.3) adjustment should be used only in certain narrow circumstances. As drafted, it
is not clear the amendment achieves that goal. We believe the amendment wrongly focuses
on the employment sphere to define the process of determining special trust cases. Although
there are cases involving defendants who have abused their managerial or professional
discretion, there are any number of cases outside the employment realm involving abuse of
special trust. For example, sexual abuse of a minor by a "big brother” or "big sister” would
clearly violate a special trust as would similar abuse of a parishioner by a clergyman, or a
boy scout by his troop leader. None of these examples falls directly within the workplace,
yet each plainly implicates relationships of special trust. To use the employment situation as
a global explanation of abuse of special trust is, therefore, potentially confusing and could be
misleading to a court. As an alternative, we recommend the following.

" ‘Special trust’ refers to a position of public or private trust characterized by
substantial discretionary judgment that is ordinarily given considerable
deference. Positions of special trust are often within an employment context

involving professional or managerial discretion, but may frequently fall outside

the employment context. For this section to apply, the position of special trust
must have contributed in some substantial way to facilitating the commission
or concealment of the offense. This section will apply to a narrow class of

1331 Peunsylvania Avenue, NW, Suite 1500
Washington, DC 20004-1703
(202) 637-3047; Fax: (202) 637-3182
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where the trust relationship is special and where breach of that trust is
ordinarily met with heightened societal opprobrium."

Amendments # 24, 31 and 47 -- Substantial Assistance to Authorities

Each of these amendments raises the legitimate issue of whether the government
should be interposed as a "gatekeeper” between the defendant and the court on questions of
fact bearing on sentence administration. At present, the question of whether the defendant
has rendered substantial assistance to authorities can be placed before the court if and only if
the government so moves. This ground for departure stands alone in requiring a government
motion to put the issue before the court.

The NAM believes there is no compelling reason to treat this basis for departure
different from all others. Although we are unaware of any empirical evidence suggesting
that wrongdoing is occurring to an appreciable degree, the current system holds the potential
for abuse. The prosecutor can act arbitrarily and capriciously toward the defendant, and can
erect unreasonably high hurdles for agreeing to move for a reduction of sentence, It strikes

us that the possibility for abuse is sufficiently great so as not to outweigh any countervailing
need to retain the government in the role of "gatekeeper.”

It is not sufficient to argue, furthermore, that the exclusive government motion is
necessary because the government’s testimony is crucial in arriving at a factual determination
that the defendant has rendered substantial assistance. Current guidelines provide that
"[s]ubstantial weight should be given to the government’s evaluation of the extent of the
defendant’s assistance.” Sec. 5K1.1, comment (n.3). There is thus an existing mechanism
that assures that departures will occur only in cases where there is sufficient evidence that the
defendant has in fact rendered substantial assistance.

To preclude abuse and assure fairness, the court should be permitted in all cases to
consider a motion to depart by the defense as well as the government. We therefore believe
that either amendment # 31 or 47 will accomplish the goal but that amendment # 24 is overly
narrow in its application and would exclude such motions in far too many deserving cases.

Amendment # 45 Multiple Victims

Amendment # 45 would establish a new adjustment based upon the number of persons
"affected” by the offense. We oppose its adoption. The language of the amendment is
exceedingly and dangerously vague and the amendment introduces a novel concept into
sentencing policy that is of questionable wisdom. Is an "affected” party a victim? Can one

be "affected” and not be a victim? What is the definition of "affected.” Can it entail
emotional effects?



The Honorable William Wilkins
March 4, 1993
Page 3

Focusing on the consequences of an offense is problematic. Punishment based on
unforeseeable outcomes wrongly interjects chance into the criminal justice system and, as a
result, undermines the purpose of sentencing guidelines. Cases involving multiple victims
are currently, and should continue to be, dealt with by increasing the number of counts

leveled against the defendant. See, €.g., Sec. 2N1.1(d)(1)(Tampering With Consumer
Products).

We appreciate having the opportunity to comment. If we can be of any assistance in
the future, please do not hesitate to call on us.

Sincerely,

=

James P. Carty

Vice President

Government Regulation

Competition and Small Manufacturing

-



UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

' 219 SOUTH DEARBORN STREET

CHICAGO. ILLINOIS 60604
AMBERS OF TELEPHONE
AMES B. ZAGEL

312-435-5713
JUDGE FTS-3B7-5713

March 17, 1993

The Honorable Ann C. Williams
United States District Judge

219 South Dearborn, Chambers 1988
Chicago, IL 60604

Dear Ann:

I have comments on three aspects of the proposed amendments.
Actually, I have comments on others, but I care particularly
about these three.

I I disagree very strongly with the proposed amendments
Nos. 1 and 35. I do not believe that the rule barring evidence
of acquitted conduct ought to be adopted. If the standard of
proof at sentencing hearings is to remain preponderance of the
evidence for all or nearly all purposes, the standard should not
be changed for prior acquitted conduct. The proposed amendment
can only be founded on the theory that for this one sort of
evidence proof beyond a reasonable doubt is required and estoppel
y. occurs because there has been a prior judicial determination that

such proof had not been made out. Why is there a different rule

for criminal conduct which has not been charged (and for which
defendant had no chance to be acquitted)? And what is acquittal?
The failure to convict of a particular offense when a jury fails
to decide it while convicting or acquitting of related offenses?
As a matter of policy I also object and I do so because of cases
like those of United States v. Fonner, 920 F.2d 1330 {7¢th ‘¢ir.
|1990) and United States v. Masters, 978 F.2d 281 (7th Cir. 1992).

r___,-"

i .

ITI. I agree with Amendments 23 and 29. The prior rule and

its commentary were at war with each other as I noted in United
States v. Odoms, 801 F. Supp. 59 (N.D. Ill. 1992). The

Jﬁ Commission should propose this amendment, it is a better course

of action than the efforts of courts to read into the guideline

X \hjfif is not there.
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. [ III. The proposals (24, 31, 47) to allow departure for
substantial assistance without government recommendation are ones
I would like to support but the administration of such a rule
would be difficult. I foresee subpoenas against federal agencies
‘| and Assistant U.S. Attorneys in order to secure testimony about
how valuable the assistance was. There is a real risk of
6, prolonging hearings of and compromise of confidential information
under this new rule. Suppose defendant X says he gave valuable
information about dope dealer Y, what happens if the reason this
was of no assistance is that Y is an undercover agent still in
the field. Y has committed no crime so departure is not
justified. Does the government have to reveal this?

Vexy truly yours,

Fames B. Zagel
District Judge

"JBZ:fo
cc: John Steer, General Counsel
U.S. Sentencing Commission



THE COMMISSIONER OF CUSTOMS

. WASHINGTON, D.C.
March 26, 1993

EN-93-0160
CC:MIM

United sStates Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington, D.C. 20002-8002

Attention: Public Information
Dear Commissioners:

The United States Customs Service has reviewed
the proposed amendments to the Federal Sentencing
Guidelines as published in the December 31, 1992, issue of
the Federal Register (Vol. 57, No. 252, Part IV). Please
accept our comments on the following proposals.

. ' With regard to Proposals 6 and 7, Customs agrees
that the commentary to §2B1.1 (Larceny, Embezzlement, and
Other Forms of Theft), §2Bl1.2 (Receiving, Transporting,
Transferring, Transmitting, or Possessing Stolen Property),
and §2F1.1 (Fraud and Deceit) should be amended to identify
circumstances in which the loss does not fully capture the
harmfulness and seriousness of the conduct. Where some of
the harm caused by the offense was nonmonetary, Customs
strongly believes that this circumstance should be adopted
as a specific offense characteristic providing for a one or
two level increase instead of an invited upward departure.

For Proposal 8, our comment is limited to the
change with Application Note 7, which addresses "mules".
Due to the serious detection problem that contraband
carrying "mules" present to Customs, we support Option 3
(the dqfenpdant shall not receive a mitigating role
adjustment for that quantity of contraband that the
defendant transported) for its strong deterrent effect.

Concerning Proposal 9, Customs believes that
reducing the upper limit of the Drug Quantity Table from
level 42 to level 36 sends the "wrong signal"™ to those
criminal elements involved in narcotics trafficking.
Therefore, we strongly oppose this change.



The issue in Proposal 13 invites comment on
whether §2D1.1 (Unlawful Manufacturing, Importing,
Exporting, or Trafficking; Attempt of Conspiracy) should be
amended to address the calculation of weight under
negotiation in a reverse sting operation. The concern is
that when government agents set a price for the controlled
substance that is substantially below its market value, the
defendant is able to purchase a significantly greater
quantity of it than his available resources would have
allowed otherwise. With the base level of the offense
being tied to the quantity of narcotics purchased, one
assumes that the concern is that these defendants are thus
"unfairly" treated under the existing guideline. Customs
strongly disagrees with this characterization. The purpose
behind pegging guidelines to the weight of the narcotics is
to create a stronger deterrent for the larger amounts of
narcotics involved. An amendment such as this would
suggest that a target of a reverse sting operation is
somehow less culpable than a defendant who purchased the
same amount of narcotics at its market value. Customs does
not see the logic in that argument since the criminal
intent and act is the same in both situations. This
amendment would in effect be giving a "break" to those
defendants who happened to be "lucky" enocugh to be the
target of a reverse sting operation.

Proposal 20 revises the guidelines in Chapter
Two, Part S (Money Laundering and Monetary Transaction
Reporting). A joint working group of the Departments of
Justice and Treasury are currently preparing comments on
this section and Customs opinion will be included in that
report.

As to Proposal 26, due to Customs enforcement
responsibilities regarding the exportation of stolen
vehicles, we agree that the offense levels in §2B1l.1
(Larceny, Embezzlement, and Other Forms of Theft) and
§2B1.2 (Receiving, Transporting, Transferring,
Transmitting, or Possessing Stolen Property) should be
raised to reflect the increases in the maximum imposable
sentence from five to ten years’ imprisonment under section
102 and 103 of Public Law 102-519 (Anti-Car Theft Act of
1992)11.—-«-' d
.Should you have any questions, please contact
Matthew McConkey of the Chief Counsel’s staff at 927-6900.

Sincerely,
W AP A E

Michael H. Lane
Acting Commissioner
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ANDREA A. CURCIO TELEPHONE

JEFF ERICK ESSEN (919) 967-4900
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. *BOARD CERTIFIED SPECIALIST (919) 967-4953

IN CRIMINAL LAW

Mr. William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, Northwest
Suite 1400

Washington, D.C. 20004

Dear Chairman Wilkins:

The Criminal Law Section of the North Carolina Academy of
Trial Lawyers has carefully studied the proposed amendments to the
guidelines, policy statements, and commentaries to the Federal
Sentencing Guidelines published in the December 31, 1992, Federal
Register for the 1993 amendment cycle.

Our Section has also established a dialogue with your
Practitioners Advisory Group and has studied the Group’s responses
to the amendments for this cycle.

The Criminal Law Section of the North Carolina Academy of
Trial Lawyers fully endorses the positions taken on each of the
proposed amendments by the Practitioners Advisory Group. The
Criminal Law Section urges that the Commission adopt the changes
proposed in Amendments No. 1, No. 20 and No. 39.

The Criminal Law Section strongly urges that the Commission
reject the changes proposed in Amendments No. 5, No. 41 and No. 42.

The Criminal Law Section of the North Carolina Academy of
Trial Lawyers thanks the Sentencing Commission for this opportunity
to express its views on the proposed amendments and remains
available for future consultation on these and any other matters.

Sincerely,

)
T SRS

David S. Rudolf -

DSR/cd }

NCATL93.C04
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March 19, 1993

Mr. William W. Wilkins, Jr.

Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, NW
Suite 1400

Washington, DC 20004

Dear Chairman Wilkins:

The Executive Council of the Criminal Justice Section of the
North Carolina Bar Association has reviewed the proposed
amendments to guidelines, policy statements, and
commentaries to the Federal Sentencing Guidelines published
in the December 31, 1992, Federal Register for the 1993
amendment cycle.

Our council has also established a dialogue with your
Practitioners Advisory Group and has studied the Group's
responses to the amendments for this cycle.

The Council fully endorses the responses of the Practitioners
Advisory Group to each of the amendments proposed during
this cycle. We urge the adoption of Amendments of No. 39,
No. 20, and No. 1, and support the options and modifications
proposed by the Practitioners Advisory Group.

The Council strongly advocates the rejection of Amendments
No. 5, No. 41, and No. 42. The Council thanks the
Sentencing Commission for this opportunity to express our
views on these matters.

Sincerely

el

Robert B. Rader, Chair
Criminal Justice Section

ce: J. Donald Cowan, Jr.
Charles E. Burgin
Allan B. Head
Lyle J. Yurko
Jo Hambrick Kittner
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David R. Eshelman
B oy i
Bucks County Dear Judge Wilkins:
John J. Kerrigan
Carol A, Shelly
Sara Webster
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Richard E. Goldinger . O . . .
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hn W. . 2
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Maureen K. Rowley
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Caracline M. Roberto
Strategic Luigation

5. Lee Ruslander, II
Women and Minarities
Marilyn J. Gelb
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Proposed Amendment 39. Reduction of offense level for
drug quantity. PACDL supports the overall scheme of
this proposed amendment and believes that a maximum
offense level of 36 achieves the purpose of the
Sentencing Guidelines system.

The proposed amendments by the Practitioners Advisory
Group are a definite improvement upon the Federal Sentencing
Guidelines as they presently exist. The input of attorneys who
work with the Guidelines on "the front line" must always be given
high priority. PACDL supports the efforts of the Advisory Group.

Very sincerely,

//?M -

Caroline M. Roberto
Board Member and Chair of the
Sentencing Committee

. CMR:abs



- Teresa E. Storch
P.O. Box 449
Albuquerquc, NM 87103

March 15, 1993

United States Sentencing Commission
Attn.; Public Information

One Columbia Circle, N.E.

Suite 2-500. South Lobby
Washington, DC 20002-8002

Dear Sentencing Commission,

I am writing with the following comments to the proposed amendments to the Sentencing
Guidelines. I will refer to the guideline section for which the amendment is being proposed, and
I will be following in the order in which the amendments are discussed in the Federal Register,
Yol. 57, No. 252. )

—

- Support the amendment to Sec. 1B1.3 (not using acquitted counts for relevant conduct).

2. No comment on the amendment to Scc. 1B1.11 (use of version of guidelines).

L&)

. Support the palicy statement amendment to Sec. 1B1.12 (Juvenile Delinquency Act).
4. No comment on amendment to Sec 2A4.2 (demanding ransom).
5. No comment on amendments to fraud, theft, tax guidelines,

6. Support amendment to Sec. 2D1.1(a)(3), establishing a mitigation ceiling; a miligation ceiling
of level 32 is still too high, however.

7. Support amendment to Sec. 3B1.2, Option 1 (upper limit of drug quantity table at 36).
8. Support amendment to Sec. 2D1.1 concerning "mixture or substance” not including waste.

9. Support amendment to Sec, 2D1.1 (2)(3), Option 1 (offense level limited by amount
involved...at any one time).

10. Support futurc amendment to Sec. 2D1.1 which would take into account "scntencing
entrapment” issuc in reverse sting operation, and would suggest that amount be based on market
rate ant what defendant could reasonably purchase at market rate.

11. No comment to amendment to Scc. 2K1.3 (using Career Offender definition of prior
. convictions instead of Criminal History definitions).
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12. No commentto amendment to Sec. 2K2.1 (definition of firearms).
13. Opposc amendment to Sec. 2K2.1 (knowledge that firearms stolen),
14, No comment to amendments listed at para.s 17 and 18 of Fed. Reg.
15. Levels 6 and 8 for violations of 18 USC ?22 and 930 appropriate.

16. Amendment to Sec. 2S1.1 (a)(1) concerning "if defendant committed the underlying offense"
and "level for that offense can be determined" is vague. Otherwise, no comment.

17. No comment on amendments to the tax section.
18. No comment to amendment to Sec. 2X1.1.
19. Support amendment to Sec. 3B1.3.

20. Support an amendment to the guidelines which would allow a judge to depart for substantial
assistance without government motion for non-violent first offenders.

21. Support amendment to Sec, 6B1.2 (requiring government to disclose information to guideline
application).

22. No comment on car-theft guideline.
23. Support consolidation guidelines as outlined at Para. 27 of Fed. Reg.

24. Support the additional language to Introductory Commentary at Ch. 5, Part H, as proposed
by the Judicial Conference.

25. Support the Bar Association amendment to 5K1.1, over the Commission’s amendment
commented on above at Para. 20; should not be limited to first offenders. Support Option A
in providing an additional ground for departure rather that B.

26. Supports expanding Zones A and B in general (Para. 33, Fed. Reg.).

27. Supports restricting sentencing court’s consideration of conduct that includes the elements
of the offense to which Defendant pleads guilty (Para. 34 Fed. Reg.).

28. Support proposed amendments as outlined by Practitioner’s Advisory Group, Paras. 35, 36,
37, 38, 39, 40, Fed. Reg.

29. No comment on amendment proposed by IRS and US Postal Service (Paras. 41-46, Fed.
Reg.).

30. Support proposed amendments as outlined by Federal Defenders (Paras. 47-56, Fed. Reg.).
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. 31. Oppose amendments proposed by the Department of Justice (Paras. 57, and 60-66, Fed.
Reg.).

32. No comment on amendments proposed by the Department of Justice, Paras. 58 and 59, Fed.
Reg.

Sincerely,

Teresa E. Storch
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Post-It * brand fax (ransmittal memo 7671

~ -t 5. 74(- 816D March 12, 1992
Hoa -213-4529 [

United States sentencing Commission
One Columbus Circle, NE

Suite 2-=500, South Lobby
Washington, D.C. 20002-8002

Dear Commissioners:

This letter concerns the series of proposed amendments to
the sentencing gquidelines. I am writing to advocate the
passage of proposed Amendmant 50, which will eliminate
the weight of the carrier in LSD cases, allowing the
actual weight of the drug, not the carrier weight, in
determining the offenders sentence.

I believe Amendment 50 will correct the current inequity
in the sentencing of LSD offenders. I believe that LSD
offenders are being and have been sentenced far in excess
of what justice requires due to the inclusion of the
carrier medium.

%Xﬁ I also advocate passage of proposed amendment S6, which
would allow for the correction of the previous
guidelines, which were enacted with good intent, but in
practice have proven to be at at odds with Congress’s
mandate to the Sentencing Commission to promote
uniformity of sentencing.

Thank you for your consideration regarding this matter.

Sincerely,

Virginia L. Conroy
2187 cClifton
St. Louis, MO 63139

#*k TOTAL PARCGE.OOL *x



Hnited States Bistrict Court

@entral Bistrict of California
751 Pest Santx Ana Boulevard

. - Sunta Ana, California 92701
@hambers of
Alicemarie H. Stotler
Hnited States Bistrict Judge - March 03, 1993

[V

Judge Billy W. Wilkins, Jr.

Chairman

U. 8. Sentencing Commission

One Columbus Circle, N.E., Ste. 2-500
washington, D.C. 20002-8002

Re: 1993 Proposed Amendmenps

Dear Chairman Wilkins:

I wish you and the Commission and the Judicial
Working Group a productive March 8th conference.

I submit herewith comments on the proposed
amendments for the 1993 cycle. As always, silence is
ambiguous and may signify one or more of the following:
approval; no opinion; deference to others more
knowledgeable; no experience; no clue. One almost
overriding consideration governs my responses: eVeryone
complains when changes occur and therefore only
absolutely necessary changes should be made. Those, we
recognize. by the vague notion of "consensus," untoward
appellate attention, and by the insights contained in
comments by Sentencing Commission "consumers."

on separate pages, then, numbered to match with
the number of the proposed amendment, I comment where (1)
I cannot restrain myself; (2) where I feel certain that
reasonable minds will differ and I want my vote recorded;
(3) where I feel qualified to take issue with the need

for any change at all; and, (4) where I disagree for
reasons stated.

If any member of the Commission/staff reviewing
these remarks wishes further explanation, please call.

Sincerely, :

Alicemarie H. Stotler
United States District Judge

714 [ 836-2035
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Amendment 3
1. Omit proposed § 1B1.12

Unless the function of Policy Statements has
been expanded to alert attorneys to a law that they
should already know if they handling a juvenile case in
federal court or to alert probation officers to the non-
applicability of guideline sentencing to juveniles, this
addition is an accurate but superfluous statement of
prevailing law. § 1B1.12 is unnecessary inasmuch as the
Supreme Court decision states the rule.

(I suppose it 1is ironic that in a recent
juvenile homicide on my docket, neither counsel nor the
probation officer appeared to know of U.S. v. R.L.C..)

2 Retain the Second Paragraph of § 5H1.1

We know that "Age" is discussed in Chapter 5
and I favor retention of § S5H1.1l’s second paragraph.

It is still accurate; R.L.C. merely put a cap
on the sentence. Either the case citation, or one
sentence, or both, could be inserted: -
However, the sentence may not exceed
the maximum of the guideline range
applicable to an otherwise similarly
situated adult. See United States
Ve RiL:C:, 112 8.Ct.1329 (1992).

3. FEix the Index

No entry appears in the Index for "minors" or
for "juveniles." The amendment could be downgraded as
suggested above and enlarging the Index would be the

simplest place to help practitioners and probation
officers note this minor addition.

USSC93Amendments
[Rev. 2/27/93] 2
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Amendment 56

As suggested on page 5 concerning "healing"
amendments, retroactive applications will hopefully be
kept minimal.

It seems that § 3582(c) contemplated primarily
Offense Level changes as grounds to modify sentences.
This Amendment would be the first, as best as I can tell,
to inject Chapter 3 Adjustments into Chapter One’s list
in § 1B1.10(d)’s retroactive amendments.

It certainly is a policy call, of course, but my
fairly recent research on this issue indicated that no
Circuit was concluding that the amendment to § 3E1l.1 was
to be applied retroactively. There will be a great
number of motions forthcoming, be assured.

USSC93Amendments
[Rev. 2/27/93] 8



746 US. POST OFFICE

AND COURT HOUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980

PROBATION OFFICE

February 23, 1993

U. S. Sentencing Commission

One Columbus Circle, N. E., Suite 2-500
Washington, D. C. 20002-8002
Attention: Public Information

Dear Judge Wilkins

Attached hereto are personal comments regarding certain proposed
guideline amendments. I have written a separate document for each
of the issues on which I commented. Understand that the comments
provided are only my own and are not representative of this agency
or the Court for which I work.

Thank you for the opportunity to comment on the proposed
amendments.

Sincerely

David E. Miller, Deputy Chief
U. S. Probation Officer



746 US. POST OFFICE
AND COURT HOQUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980
PROBATION OFFICE

* % *MEMORANDUM* % %

DATE: 2-23-93
RE: 26. Issue for Comment.

FROM: David E. Miller, Deputy Chief
U. S. Probation Officer

TO: U. S. Sentencing Commission
Public Information

The appropriate guideline for carjacking is the robbery guideline
found at 2B3.1. It has all the elements needed to calculate the
offense level. Carjacking is a violent offense commited against a
person and should comprise its own count group for each crime.



THOMAS P. JONES
ATTORNEY AT LAW
EAST CENTER STREET
P.O. DRAWER O

BEATTYVILLE. KENTUCKY 41311

‘GOG) 4G4-2648

February 22, 1993

U.S. Sentencing Commission
One Columbus Circle, N.E.
Suite 2-500

Washington, DC 20002-8002

To the U.S. Sentencing Commigsion:

I would 1like to express my support for the proposed
amendments to the Sentencing Guidelines. I would especially
like to voice my support for the following four amendments:

Proposal 1II, option 1: restructures 2D1.1 so that the
offense level is based on the largest amount of a
controlled substance in a single transaction.

Proposal 39: reduces the offense levels associated with
higher drug quantities by two levels.

Proposal 50: bases the offense level in 2D1.1 on the amount
of actual L.S.D. involved without including the weight of
any carrier medium.

Proposal 56: pertains to 1B1.10, expanding the court's
ability to apply changes in the Sentencing Guidelines
retroactively.

These proposals would all help to insure fairer judgment in
dealing with small-time drug offenders. It is only fair and
reasonable to make any changes retroactive, providing
convicted offenders the same reduced sentences being granted
to new offenders. Thank you for your efforts at making the
guidelines more equitable, so that the punishment will truly
reflect the orime.

Sincerely,

\jﬁmu 77‘) Cc)uuu

Thomas P. Jones Y
Attorney at Law
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF IOWA
CHAMBERS OF

HAROLD D. VIETOR
u. s. DISTRICT JUDGE
. U. S. CourT House — ¥
DES MOINES. IOWA S0309

February 9, 1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-3002

Attention: Public Information

This letter sets forth some comments I have concerning
proposed guideline amendments. I may supplement these comments
with a later letter after I have had an opportunity to examine
the proposed guidelines amendnents in greater detall.

By and large, the proposed amendments look'good to me. I
strongly favor proposed amendments 1, 9, 10, 11, 12, 23 and 25.

. In respect to 13, issue for comment, I believe that section
5D1.1 should be amended to reduce the amount of drugs for which
the defendant should be held responsible to the amount that the

negotiated payment would fetch on the actual market.

In respect to 24, issue for cemment, I believe that the
court should have downward departure power for substantial
assistance, without a government motion, when the defendant is a
first offender and the offense involves ro violence. 1Indeed, I
would prefer an even broader power.

In respect to 40, issue for comment, I believe the
Cenmiasion sheuld ask Congriss to eliminata the 102 tc 1 ratis
for powder and crack cccaine. The Draconian sentences required
for crack offenders are unconscionable.

In respect to 66, 1ssue for comment, I strongly oppose a 3
level enhancement for felonies committed by a member of, on
jK\behalf of, or in association with a criminal gang kecause I
bolieve that such a guideline would be difficult to apply, would
hborder on quilt by association, and would tend to infringe or
conatitutional rights of free expression and association. It
wonld work far more mischief than good, 1 fear.

I Sincerely, ;

Harold . Vietor
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