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March 19, 1993 

Honorable William W. Wilkins, Jr. 
Chairman 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Judge Wilkins: 

I was very pleased and honored to have you with us at 
the seminar sponsored by the Federal Public Defender service 
for the District of Puerto Rico on February 25, 1993. · Thank 
you for speaking about the sentencing guidelines at the 
seminar. Although I was unable to attend the seminar, I am 
sure that the participants learned a great deal about the 
guidelines and had an opportunity to express their opinions 
concerning this hotly debated issue. 

I remember that the guidelines were also a topic of 
discussion at the last chief judges' meeting in Denver, co. 
At that meeting, the opposition to the sentencing guidelines 
was palpable. In fact, the great majority of the chief 
judges proposed issuing a public statement expressing their 
opposition to the guidelines. Mr. William W. Schwarzer, 
Director of the Judicial Center, reminded the conference 
tha·t only .:ha Judicial conference cvuld make 
statements of the nature contemplated. 

As I informed you when you graciously visited my 
chambex-s ·during your visit, a possible response to the 
opposition to the guidelines might be to allow judges 
discretion to depart two levels up or down from a given 
sentence mandated by the guidelines. Allowing these 
departures would not affect consistency in sentencing. But 
even if they do, the departures would not result in 
inconsistencies comparable to those that existed before the 
guidelines were established. In addition, allowing 
departures would allay the frustrations and misgivings 
judges feel under the guidelines concerning the lack of 
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judicial discretion, the role played by United States 
Attorneys, and the inability of judges to tailor a sentence 
to an individual defendant. 

I wish to thank you again for corning to Puerto Rico • 
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of Colorado a t Boulder 

School of Law 

CJmpus Box 401 
Boulder. Colorado 
(303) -'92·8047 
FAX: (3031 492·1200 

Michael Courlander 
Public Information Specialist 
United States Sentencing Commission 
One Columbus Circle, N. E. 
Suite 2-500 
Washington, DC 20002-8002 

Re: Proposed Amendments land 34 

Dear Mr. Courlander: 

March 12, 1993 

I thank the Sentencing Commission for the opportunity to offer written comments on 
the Proposed Amendments to the Federal Sentencing Guidelines, dated January 12, 1993. My. 
comments are directed exclusively to Proposed Amendments 1 and 34, both of which concern 
the "relevant conduct" provision of U.S.S.G . § 181.3. · 

For the past two years I have made a close study of the policy issues surrounding 
various practices of real-offense sentencing, not only within the federal system, but in states 
across the country. The results of that work have recently been published as Sentencing Facts: 
Travesties of Real-Offense Sentencing, 45 Stan. L. Rev. 523-73 (February 1993). (A reprint is 
enclosed.) Because the analysis of Sentencing Facts is pertinent to your present deliberations, 
I wanted to make it available to you. 1 

Proposed Amendment l. I applaud the Commission's proposed amendment to§ 
1B1 .3(c) that ·conduct of which the defendant has been acquitted after trial shall not be 
considered under this section. • A number of states bar the use of acquittal conduct at 
sentencing, even while retaining a real-offense orientation to sentencing in other respects. See 
State v. Marley, 364 S.E.2d 133, 138-39 (N.C. 1988); State v. Cote, 530 A.2d 775, 783-85 
(N.H. 1987); McNew v. State, 391 N.E.2d 607, 612 (Ind. 1979). Still other states forbid the 
consideration of acquittal conduct as part of their general approach of conviction-offense 
sentencing. See Sentencing Facts, 45 Stan. L. Rev. at 535-41 (surveying the experience of 
three state guidelines systems). See also id. at 552 ("Among the recommendations in this 
article, the foremost is the restoration of the legal force of acquittals at sentencing through a 
prohibition of the consideration of facts embraced in charges for which the defendant has been 
acquitted"). 

1 Also, since 1989 I have served with my father as Co-Reporter to the American Bar 
Association's effort to promulgate a third edition of its Criminal Justice Standards for 
Sentencing Alternatives and Procedures, which were adopted formally by the ABA on 
February 9, 1993. This letter, however, represents my own views and not necessarily those of 
the ABA. 
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In conjunction with the proposed amendment to § 1Bl.3(c), I suggest a parallel 
amendment within Part K ("Departures")-- perhaps in the policy statement of§ 5K2.0, 
perhaps in a new policy statement-- providing that "Conduct of which the defendant has 
been acquitted after trial shall not be considered as grounds for departure from the 
guidelines." I recognize that this suggestion conflicts with Proposed Amendment l insofar as 
the Commission would amend§ 1Bl.3, comment (n. 11) to provide that acquittal conduct may 
provide basis for departure in an exceptional case. The Commission proposal, to this extent, 
would permit the result in United States v. Juarez-Onega, 866 F.2d 747 (5th Cir. 1989) (per 
curiam), and similar cases. As outlined in Sentencing Facts, 45 Stan. L. Rev. at 531-33, 
550-52, the policies supporting a bar on acquittal conduct at sentencing extend equally to 
departure and to guideline sentences. On this ground, I would delete the second sentence of 
proposed§ 1Bl.3 comment (n. 11). 

Proposed Amendment 34. The Commission has invited comment on a further 
amendment to§ 1B1.3 as submitted by the American Bar Association's Sentencing Guidelines 
Committee (the "SGC amendment"). The SGC amendment would "restrict the court's 
consideration of conduct that is relevant to determining the applicable guideline range 
to (A) conduct that is admitted by the defendant in connection with a plea of guilty or 
nolo contendere and/ or (B) conduct that constitutes the elements of the offense of which 
the defendant was convicted. • I wish to comment in favor of the SGC amendment, which 
should be adopted in addition to Proposed Amendment 1. 

First, the SGC amendment would alter the basic operation of§ 181.3, changing it from 
a modified "real-offense" provision into a modified "conviction-offense" provision. The 
policy choices relevant to such a decision are complex. In Sentencing Facts, 45 Stan. L. Rev. 
at 547-65, I have argued that the conviction-offense program is far preferable to the real-
offense alternative. I do not reproduce that argument here. I will note, however, that state 
guidelines jurisdictions have been uniform in their endorsement of conviction-offense 
sentencing. See Michael Tonry, Salvaging the Sentencing Guidelines in Seven Easy Steps, 4 
Fed. Sent. Rptr. 355, 356-57 (June 1992) (recommending that the federal commission adopt a 
conviction-offense scheme); Sentencing Facts, 45 Stan. L. Rev. at 535-41. 

Finally, the SGC amendment is consistent with the newly adopted ABA Criminal 
Justice Standards, Sentencing Alternatives and Procedures (3d ed., approved February 9, 
1993). The applicable Standard, § 18-3.6, provides as follows: 
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Standard 18-3.6. Offense of conviction as basis for sentence. 

The legislature and the agency performing the intermediate function [e.g., 
the sentencing commission] should provide that the severity of sentences and the 
types of sanctions imposed are to be determined by sentencing courts with 
reference to the offense of conviction in light of dermed aggravating and 
mitigating factors. The offense of conviction should be rued by the charges 
proven at trial or established as the factual basis for a plea of guilty or nolo 
contendere. Sentence should not be based upon the so-called •real offense,· 
where different from the offense of conviction. 

* * 
In conclusion, Proposed Amendment 1 represents a significant improvement upon 

existing law, although its reach should be extended to departure sentences. Proposed 
Amendment 34 is aJso an important advance, and should be adopted in addition to Proposed 
Amendment I. 

Associate Professor ofLw 

VlA FEDERAL EXPRESS 

cc: Members of the United States Sentencing Commission 
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UNITED STATES DISTRICf COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

February 23, 1993 

u. s. Sentencing Commission 
One Columbus Circle, N. E., Suite 2- 500 
Washington, D. c. 20002 - 8002 
Attention: Public Information 

Dear Judge Wilkins 

746 U.S POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202-3980 

Attached hereto are personal comments regarding certain proposed guideline amendments. I have written a separate document for each of the issues on which I commented. Understand that the comments provided are only my own and are not representative of this agency or the Court for which I work . 

Thank you for the opportunity to comment on the proposed amendments. 

S incerely 

David E. Miller, Deputy Chief u. S. Probation Officer 
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DATE: 2/23/93 

------· 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

***MEMORANDUM*** 

RE: 29 and 30. Issues for ·comment. 

FROM: 

TO : 

David E. Miller, Deputy Chief 
U. S . Probation Officer 

U. S. Sentencing Commission 
Public Information 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

_;JL In its effort to learn and correctly apply the guidelines the 
/f probation system generally has been reluctant to attempt to find, 

justify and recommend departures. We were driven by a mentality of 
"doing it right" 1 meaning technically correct guideline 
application . This attitude has become practice to the extent the 
Courts follow the lead of probation officers . 

The system does need to loosen up and recognize the importance of 
the use of sound, reasoned and rational departures. The Commisson 
should look carefully at all of its departure language and 
determine if adjustments can be made to permit a more liberal 
reading which might enable Courts greater freedom to depart. 

The original plan of the Commission to observe common practices of 
the Courts over time; to monitor departures 1 and to propose 
amendments consistent with those findings is still good logic. I 
am not sure the vast number of guideline amendments have met that 
standard heretofore • 
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CURE is dedicated to reducing crime through 
rehabilitation . One of the first steps in this process is the 
perception by the person convicted that "the system" is fair. 

When the potential is there in the Guidelines to use 
acaui tted conduct to enhance a · sentence, then I believe the 
system will be perceived as "rigged". 

In fact, in my opinion , this proposed amendment goes 
against the very spirit of the confirmation hearings of the 
first commissioners that were conducted in 1985 by Sen. 
Charles Mathias, the Republican from Maryland. 

I sha l l never forget Sen. Mathias asking the commission-
appointees "to raise their hands " if they had ever spent time 
in jail. For those who had not, he encouraged them to visit 
the jails and prisons. 

By this exercise, Sen . Mathias was encouraging a word 
tha t is almos t non-existent today, "mercy". Sen. Mathias was 
indirectly telling the Commission that their attitude should 
be one of coming down of the side of reducing (not enhancing) 
t he sentence whenever appropriate! 

way, I 
that 
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In the same 
proposed amendments 
especially the one 
carrier in LSD cases. 

encourage you 
would r educe 

would .e 1 iminate 

to support the 33 
drug sentences 

the weight of the 

In this regard , I have attached a copy of a recent 
letter that we have received. I have removed the name since 
we are not certain if he wants his name to be known. 
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United States sentencing Commission 
ATTN: PUBLIC INFORMATION 
One Columbus circle iforth East 
Suite 2-500 - South Lobby 
Washington, D.C. 20002-8002 

Re: Comment on Proposed Amendments 

To· 'The Honorable United States Sentencing Commission: 

PHONE: 11112) 348·1755 
IFTSt 777·1755 

FAX: 16121 348· 1419 
I I'TSJ 777 ·1419 

I w_rite to you, in as brief a form as possible, to express my 
comments on the proposed amendments in the sentencing guidelines. 
The fact that I am an assistant federal public defender for 
approximately 13 years makes me both a well informed and biased 
source, of which I am sure you are cognizant. 

I applaud and encourage the thought and effort made to amend the 
loss tables and deal with the problem of more "than minimal 
planning" insofar as it has resulted in disparate treatments and a -
considerable amount of litigation. With respect to the additional 
issues for comment in this section, I definitely believe that the 
loss tables should have fewer and larger ranges in the lower ends. 
The loss tables at the higher ends are so large as to be beyond my 
experience and have no opinion as to whether they need adjustment . 
Although more work would need to be done, I would encourage the 
Commission to modify the definition and approach to a more than 
minimal planning enhancement as opposed to building it into the 
loss table or, alternatively, building it into the loss table 
further from the bottom ranges, maintaining the lesser enhancement 
as long as possible and perhaps adding a third and additional level 
increase at the far end. 

With respect to redefining more than minimal planning, I do have 
some suggestions: 

1. Build in a two level decrease for spur of the moment or 
sudden temptation conduct; 
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2. Do not provide for multiple victim enhancement until the 
number of victims has reached an appreciably large level 
i.e. 15 or 20 and perhaps make this enhancement an additional one or two levels at an additionally large 
number such as 40 or 50; 

3. Require, by example, truly more than the ordinary conduct to commit the offense before an enhancement is added. 
Few if any types of fraud or theft escape the current definition. 

The proposal with respect to u.s.s.G. § 3Bl.2 (role in the offense) is also an improvement. I would suggest option one is the most preferable of the options under Note 7 reading as follows: Option 1 is prefered because it affords the sentencing judge the most flexibility in determining whether or not to apply the two level adjustment for minor role and, unlike option 2, does not repeat the Application Note position contained in Note 8 concerning burden of pursuasion. 

The firearms amendments are mostly technical and it would be useful for the Commission to have a period where it does not amend the firearms guideline. I do believe an appropriate differentiation can be made between different weapons including weapons that fall within 26 u.s.c. § 5845 and its various subdivisions. Whether the differentiation should be made by different offense levels, by placement of the sentence within a the guideline range, or by a Commission-guided departure, depends on the weapon involved. It would seem that a fully automatic machine gun is different from a sawed-off shotgun which is different from a sawed-off rifle which is different from other weapons such as tear gas "pen guns," all of which are prohibited in Title 26. 
I have no great critism of the proposed amendment § 3Bl.3 abuse of position of special trust or use of special skill. However, perhaps the time has come to separate these two concepts into separate adjustment sections. It would seem to me be best to leave special trust as a Chapter 3 adjustment with appropriate illustrations in the application notes rather than adding it as a specific offense characteristic in a .hit or miss fashion to various guidelines relating to fraud or embezzlement or in general to the embezzlement guideline. Certainly the proposed amendment is superior to the additional issue for comment, particularly as it relates to deleting the example regarding "ordinary bank tellers". 
The proposal relating to 5Kl.l - issue 24 -will apply to very few cases if it is intended to exclude "crimes of violence" where that concept includes drug offenses. It also has limited usefulness because of the exclusion of anyone who is not a "first offender". 
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At least it should include all category I offenders and perhaps all 
category I and category II offenders. The injustice which it is 
intended to address is not related or necessarily related to 
whether the defendant is category I or category VI, but the 
proposal is at least some improvement over the current requirement 
for a government motion. 

I should add with respect to § 5K that I have, as have other 
attorneys, experienced cases in which this proposed amendment could 
well have made a difference. 

With respect to the proposal number 25 relating to § 6Bl.2 the idea 
is commendable. Perhaps a stronger word than "encourages" should 
be utilized. I would suggest a policy statement that requires the 
government to make such the disclosures at either option point and 
provides as a ground for downward departure the intentional failure 
of the government to do so. Experiences has taught that toothless 
platitudes rarely modify prosecutorial behavior in an adversary 
system. 

The Commission should act on issue for comment number 40 relating 
to the mandatory minimum and distinction between cocaine and 
cocaine base. Significant support exists not only from the 
interjection of the Commissions expertise, but also other sectors 
of the criminal justice system for the elimination of this 
distinction. 

Proposed numbers 44, 45 and 46 are all poor ideas, . poor policy, and 
should not' result in favorable action. They would increase 
unwarranted disparities and would not further the purposes of 
sentencing indicated by Congress. 

Proposal number 57 submitted by the Department of Justice should 
not be acted upon. It is an attempt to accomplish exactly the 
opposite of what it purports to do. The Department of Justice 
obviously intends to utilize its proposed amendment, if it becomes 
the guideline, as the Commission's position which ought to be 
followed by the Courts in prohibiting attacks on prior convictions. 
It is my understanding that the Commission wishes to take no 
position and allow the courts to develop their own procedures. If 
the commission does intend to take a position on this procedural 
question, it should study the matter, invite additional comment, 
and it is hoped, ultimately recommended that the courts permit 
collateral attacks on prior convictions utilized to enhance 
sentences • 
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I had promised to make this letter brief. There are many other 
things I could or should say, but will not. I will say that the 
last two cycles of amendments have been encouraging insofar as they 
have addressed problems of harshness and not simply been "fixes" of 
guidelines which appear to be too low to some other components of 
the criminal justice system. 

SCOTT F. Tit.SEN 
Assistant Federal Defender 

SFT/tmw 
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March 15, 1993 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

At tention: Public Information 

Gentlemen: 

The u.s. Postal Service respectfully submits its comments on the 1993 proposed guideline amendments. As an overview, we disagree with the proposed guidelines on money launder-ing (Amepdment 20) and the guideline commentary on public trust (Amendment 23), and request the adoption of the pro-posed amendments submitted by the Postal Service relating to the theft of mail (Amendment 44), and the public trust enhancement for offenses committed by postal employees (Amendment 46). In addition, we s trongly urge the Commis-sion to consider the future formulation of a "multiple victim" adjustment guideline (Amendment 45) . Our comments are explained more fully in the following: 
Proposed Amendment 20, S 251.1, S 251.2. We 
disagree with the proposed revisions to the 
money laundering guideline based on the 
statutory purpose of 18 u.s.c. SS 1956, 1957. 
The legislative intent of these statutes is 
to create a separate crime offense to deter criminals from attempting to profit from their 
illegal activities and to impose a higher 
penalty for this type of criminal misconduct. 
To accomplish this, the statutes prescribe criminal penalties separate from and higher 
than those of the underlying criminal offense 
which gave rise to the monies, property or 
proceeds involved in the money laundering. 
This legislative intent would in effect be 
vitiated by the revision to the guideline. 
Because the underlying offense and the money 
l aundering are two separate crimes, we believe the guidelines should likewis e maintain this 
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separateness and that the concept of "closely 
related" offenses should not apply. The com-
mentary of the proposed guideline also draws 
a distinction which is not supported by the 
legislative intent or statutory definitions of 
"actual money laundering" as compared to "other 
money laundering." Simply stated, we believe 
if the government proves the elements of the 
statute, the defendant should be sentenced 
accordingly, without a further analysis of 
the criminal intent by the sentencing court. 
In view of our concerns with these proposed 
amendments, we support the existing guidelines 
which provide for a separate and higher offense 
level for money laundering not tied to the 
offense level of the specified unlawful 
activity. For the above reasons, the Postal 
Service endorses the position of the Department 
of Justice to maintain higher levels for money . 
laundering offenses • 

....::1._ Proposed Amendment 23, S 3Bl. 3. We disagree 
this proposed amendment's application to 

employees of the Postal Service, and submit in 
the alternative a revision to the commentary 
portion of this section which would make the 
public trust guideline specifically applicable 
to postal employees (Amendment 46). Histori-
cally, postal employees have held a special 
fiduciary relationship with the American public 
because their personal correspondence is 
entrusted to the care and custody of the 
agency. This special trust is corroborated 
in the oath of employment and the long-standing 
federal criminal statutes which relate to the 
theft or obstruction of mail and embezzlement 
which apply exclusively to postal employees. 

· In addition, these types of crimes signifi-
cantly impair the Postal Service function and 
negatively impact on the public's trust in the 
institution. 

Our proposed revision to the commentary would 
make the public trust guideline apply to 
employees of the Postal Service sentenced for 
theft or obstruction of United States Mail, 
(18 u.s.c. SS1703, 1709); embezzlement of 
Postal Service funds (18 u.s.c. S1711); and 
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theft of Postal Service property (18 u.s.c. 
§§1707, 641) . To make this amendment comport 
to guideline commentary format, the statute 
citations are deleted. Application Note 1 is 
amended by inserting the following paragraph at 
the end: 

"This adjustment, for example, will 
apply to postal employees who abuse 
their position to steal or obstruct 
u.s. Mail, embezzle Postal Service 
funds, or steal Postal Service 
property . " 

It is our opinion the enhancement is justified . 
because these crimes disrupt an important 
governmental function--the nation's postal 
system--as prescribed in§ 5K2.7 . Moreover, ·_ 
without the offense enhancement provided by 
§ 3B1.3, the monetary value of the property 
damaged or destroyed may not adequately reflect 
the extent of the harm caused by the offense 
under similar rationale discussed in S 2Bl.3, 
comment (n.4) . For example, the theft or 
destruction of mail by employees of the Postal 
Service necessarily impacts numerous victims, 
while the total dollar loss may be minimal. 

Our proposal clarifies that the special trust 
relationship a postal employee has with the 
public and its written correspondence is signi-
ficantly different from that of the employment 
relationship of the ordinary bank teller as 
cited by example in S3Bl . 3, comment (n.l), of 
the current guideline. Adoption of our pro-
posed amendment would also provide for consist-
ency in the application of this guideline in 
light of several court decisions, United 
States v. Milligan, 958 F.2d 345 (11th Cir. 
1992) (court held that a postal clerk who 
embezzled funds had occupied a position of 
trust); United States v. Lange, 918 F.2d 707 
(8th Cir. 1990) (postal employee who had access 
to certified and Express Mail was in a position 
of trust); United States v. Arrington , 765 F. 
Supp . 945 (N.D.Ill 199l)(a casual mail handler 
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was not in a trust position), and obviate the 
need of detailed analysis by the court of the 
specific duties and .responsibilities of the 
defendant as qualifying the particular position 
occupied as one of "public trust." 

Proposed Amendment 44, S 2Bl.l(b)(4). The 
current guidelines applicable to mail theft 
are based on the dollar value of the loss. 
Although the guideline increases the offense 
level if mail is involved, we do not feel 
this adequately addresses the seriousness of 
the offense and its impact on the victims and 
on the essential governmental function of 
mail delivery. The proposed amendments take 
these factors into consideration by initially 
increasing the offense level to a level 6, 
and then adding the appropriate level increase 
corresponding to the total dollar loss associ-
ated with the theft. In order to conform with 
similar guideline language, the amendment 
should be reworded to read: 

"If undelivered United States Mail 
was taken, increase by two levels. 
If the offense is less than level. 6, 
increase to level 6." 

In addition to this amendment to the mail theft 
guideline, we have proposed S 2Bl.l(b)(8) to 
address theft schemes involving large volumes 
of mail. Frequently, these volume thefts are 
conducted as a gang-related crime to steal 
the mail and then fraudulently negotiate or 
use those items contained within. In most 
instances, a substantial volume of stolen mail 
is necessary to obtain a minimal number of 
checks, credit cards, negotiable instruments 
or other items of value. The dollar loss of 
these types of thefts does not accurately 
reflect the scope of the crime in terms of the 
number of victims affected and the operations 
of the government's postal system. Our pro-
posed amendment would address the more serious 
nature of these schemes to steal large volumes 
of mail by increasing the offense level to a 14 • 
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FEDERAL PUBLIC DEFENDER 

MIDDLE DISTRicr OF FLORIDA -
PoA Of&& Box -4991 
311 Wm Mcmoe St.-Sail& 311 
Jad::laavilk. Florida 31:201 
Tel.cpbooc 904 232-303C) 

January 2, 1.993 

Mr. Courlander 
PUblic Lnformation Specialist 
United States Sentencing Commission 
one Circle, N. E .. 
suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

TAMPA DlVlSlON 

H. JAY STEVENS 
Fedenl Public Dcfc:nder 

n'. MYBS DIVISlON 

Ra: Comment on Peg. 31., 1992 PrOPosed Amtn¢ment 61 

Dear Mr. courlander: 

Ou:r oft"ice represents Mr. 'rerry Lynn stinson in Stinson y, VAitt4 
states, casa. No. 91-8685, in which certiorari was granted .on November 
1.1, 1991. The Stinson case involves the question whether it is a 
misapplication of the sentencing guidelines a court to fail to 

the direction o1! curr.ant tr .. s.s.G. S4B1.2, 
n.2, that possession ot a firearm by a felon is not a "crime ot 
violence." Proposed alnandment 61 woul.d reverse the directive which is 
tho subject of &tinson. 

The briaf on the merits in Stinson is due January 6, 1.993 and 
argument the SUpreme court is set for March, 1993. Tho 

action taken by the Santancinq Commission in announcing- this proposed 
amenament at this time obviousl.y creates uncertainty as to the proper 
disposition St;1 DJO!l. Wa wo1Ud request that the proposed amendment 
be withdrawn unti1 the SUpreme Court has ru1a4 in Stinson. 

Barrinq that, we would aSk permission to present testimony at the 
schtdu1ec! beari..Jlq on Karch 22, 1993 in Washinqton. We wiD. fUrther 
written C"'Q1P'J!!ent no than Karch 15, 1993, aa required by the 
announceJ'III'nt in tha Federal R.aqister. 

Sincerely, 

WILLIAM M:. KENT 
Asgistant Federal. Public De-tender 

WMK:wmk 
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EDISON ELECTRIC 
INSTITUTE 

March 15, 1993 

The Honorable William W. Wilkins, Jr., Chairman 
Members of the U.S. Sentencing Commission 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Chairman Wilkins and Members of the Commission: 

PETER B KELSCY 
Vice Prestdent. 
Law and Corporate Secretary 

The Edison Electric Institute ("EEI") is grateful for the opportunity to present 
comments to the Commission on the proposed amendments to the sentencing 
guidelines.1 EEl is the association of electric companies. Its members serve 99 
percent of all customers served by the investor-owned segment of the industry. 
They generate approximately 78 percent of all the electricity in the country and 
service 76 percent of all ultimate customers in the nation. Its members are 
pervasively regulated at the federal and state level in all aspects of their business. 
These electric utilities range in size from ones employing less than 100 employees 
to ones employing more than 10,000 employees. Our member companies have a 
real and direct interest in the content of the proposed amendments to the 
individual guidelines given enforcement trends toward the prosecution of 
corporate managers and supervisors. 

I. Amendment No. 23, Abuse of Position of Trust 

The Commission invites comment on a proposed amendment to§ 3B1.3 (Abuse 
of Position of Trust or Use of Special Skill).2 The proposed amendment 
attempts to reformulate the definition of what constitutes a "special trust." 

1 Sentencing Guidelines for United States Courts; Notice, 57 Fed. Reg. 
62,832 (December 31, 1992)(hereinafter "Notice") . 

2 Amendment No. 23, Notice at 62,842. 
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from the guidelines.4 EEl supports the suggestion made by the Committee on 
Criminal Law of the Judicial Conference of the United States that the language 
contained in Part A4(b) should be changed to the extent that it discourages 
departures by encouraging courts of to find that sentences that depart 
from the guidelines are "unreasonable." 

While the language of Part A4(b) concedes that the initial guidelines will be the 
subject of refinement over time, and that the departure policy was adopted 
because "it is difficult to prescribe a single set of guidelines that encompasses the 
vast range of human conduct potentially relevant to a sentencing decision[,]" the 
language that follows nevertheless suggests that departures from the guidelines are 
improper.6 The courts must be allowed to exercise reasonable judgment with 
respect to application of the guidelines, and must not be required to adhere 
inflexibly to specified types of departures and departure levels. At a minimum, 
EEl recommends that Part A4(b) be amended to strike the last sentence of the 
fourth paragraph and the last sentence of the fifth paragraph. 

• '*- IV. Issue Comment No. 32, First Time Offenders 

• 

The Commission has requested comment as to whether it should promulgate an 
amendment that would allow a court to impose a sentence other than 
imprisonment in the case of a first offender convicted of a n<?n-violent or 
otherwise non-serious offense.7 EEl believes that there should be a specific 
provision for departures in the sentencing of first offenders of non-violent 
offenses. Judges need this departure to prevent the possibility of offenders 
receiving punishment that does not fit the crime. This departure should be 
accomplished through providing an additional ground for departure in Chapter 
Five, Part K.. 

4 Issue For Comment No. 30, Notice at 62,848. 

5 Letter of Vincent L. Broderick, Chairman, Committee on Criminal Law of 
the Judicial Conference of the United States, to the Honorable William W. 
Wilkins, Jr., dated November 30, 1992. 

6 Federal Sentencing Guidelines Manual (1992 Ed.) at 6 . 

7 Issue For Comment No. 32, Notice at 62,848. 
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FIRST NATIONAL BANK 
CAPITAL CITY GROUP 

P.O. Box Tallahassee. Florida 32302-0900 
(904) 224-1171 

March 10, 1993 

Attn: Public Information 
ti. S . Senteocin:J Ccmnission 
One D:>lumb.l.s Circle, NE 
Suite 2-500, South Lol:by 
Washington, D. C. 20002- 8002 

Dear Menbers : 

We prop::>se:i amendments to reduce drug sentences as erxlorsed by Farnil es 
h;Jainst Marrlatory Mi.ni.rru.Jms. Please give their representatives every oonsideration. 
They kn:M the problans we families face. 

CXlr 39 year old son was convicted in a drug conspiracy case because a goverrrrent-
.· arran;ed "st.i.n;J" group discussed locations at his l'x:rresite. He received a 10 year 

frsentence! He is a oon- violent first time offender. 'l11e real victim is his son, our 
totally blarreless 3 1/2 year old grarrlson. We are helpin:J our daughter-in-law raise 
this inrxx::ent child. We hope for relief on appeal . we have ror received the justice 
in which we were raised to believe. PI.E'ASE help our family arxl others like us help 
ourselves. 

'nlank you for your attention. 

yours_, ,L 

1 M. arxl Richard M. lee 
413 Fast Park Averue 
Tallahassee, Fl orida 32301 
(904) 222- 1155 

cc: Families Against Mama.tory Miniirn.ms (202) 457-5790 , Julie St:eNart 
Bill Clinton, united States President 
Bob Graham, Florida Senator 
COrmie Mack, Fl orida Senator 
Pete Peterson, Florida Representative 
Clyde Taylor arxl J\Dge Griffin Bell, Attorneys 

Re: George Martin Cray - 09645- 017 

N:)rthern District of Florida, Pensaoola Division 
Main Ot!lce • 21 7 North Monroe Street 
Capitol Center Branch • 1 16 East Jet!erson Street 
South Monroe Street Branch • 3404 South Monroe Street 
Thomasv•lle Road Branch • 3501 Thomasville Road 
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\i . Mor..:hart • 

133 Fourth 
Cincinnali, Ohio 45202 

(513) 65J-96J6 
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Mr. Mike Courlander 
United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

March 8, 1993 

RE: Proposed Amendments to Sentencing Guidelines 

Dear Mr. Courlander, 

This letter is to provide my input on several of the proposed changes and amendments 
to the sentencing guidelines. I hope that these are of some use to you as these changes are 
contemplated. I am limiting my comments to three proposals, but on a broader scale would · 
suggest that the Commission give favorable consideration to all changes which result in a 
more equitable situation. · 

Prior to expressing my views 1 wanted to give some background on myself. I am an 
attorney in Cincinnati, Ohio. The majority of my practice involves federal criminal 
sentencings and post-conviction motions related to sentencing. I handle cases in federal court 
across the country. Because of my work I have become familiar with the contents of the 
guidelines. It is with this understanding that I provide the following comments. 

The proposal that would permit a District Court Judge to make a downward 
departure, without the United States Attorney making the reque.st, if the Judge believes the 
Defendant has provided substantial assistance is one which should be approved. The current 
scenario permits the United States Attorney to plea bargain with the Defendant and decide 
after the Defendant provides information whether to make a request for a downward 
departure. Absent unconstitutional motivation on the part of the U.S. Attorney, there is 
nothinl a Defendant or Judee can do, If the U.S. Attorney does not request a downward 
departure. This system smacks of unfairness. The U.S. Attorney, gains the information and 
then can decide not to give the Dtfendant any credit for it. The Defendant may have already 
put himself at pve personal risk and additionally is not able to retrieve what he has 
provided to the U.S. Attorney. Permitting the Judge to have control on this situation would 
level the playing field and result in a more just situation. 

The proposal reducing the top auideJine from 43 to 32 is another one which should be 
approved. The length of sentences in drug cases has simply gotten out of hand. As a 

0f- society we can not continue to pay the costs of warehousing individuals for twenty and thirty 
• 1\: years, especially when they are first time offenders. The comparison is made repeatedly 



1'1 H " ·- - ... · - ' - - - - .... ·-· -

• 

• 

• 

between violent and drug offenders and the relative disparity is sentences received . 
The proposed amenC1inent would help alleviate this disparity and more importantly result in 
sentences, especially for fust time drug offenders, which are more in keeping with a system 
of fairness and justice. 

The third proposal I am writing about relates to eliminating the weight of the carrier 
. in LSD cases when calculating the weight of the drugs involved. It is difficult for me to 
understand the rationale behind adding to the weight of the actual drug the weight of the 
carrier paper. This would easily result in a situation of a supplier or manufacturer who has 
not separated the drug into doses and thereby not placed it on carrier paper being treated the 
same as the street seller because of the added weight of the paper the drug is placed on. 
Simply, a person should be held accountable for the drugs involved, not the material it is 
carried on. 

I thank you for the opportunity to comment on these specific proposed amendments, 
and the amendments in general. I hope that the amendments will receive favorable 
consideration. Additionally, I would welcome the opportunity to provide testimony or 
additional information at any scheduled hearings on these proposed amendments. · If I can be 
of further assistance please do not hesitate to .contact me at (513) 651-9636. 

Very Truly Yours, 

PLB\wpf 
cc: Congressman DavidS. Mann 

' - w .::. 
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TEL (315) 853-4 370 

Richard D. Besser 
lJ Arrowhead Way 
Clinton, NY 13323 

Attn: Public Information 
u.s. Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Gentlemen: 

FAX (3!5) 853-437! 

Ma rch 4, 1993 

I am writing to voice my opinion on the amendments 
to the sentencing guidelines that are currently under 
consideration by your Commission. 

While I believe that the entire concept of mandatory 
minimums is abhorrent and unconstitutional, there 
are three amendments that I believe rise above the 
others in importance: 

1. Eliminate the carrier in determining sentencing 
in LSD cases. 

2. R·eduction in the top guideline level from 
43-32 . 

3. Allow Federal Judges to depart from guidelines 
if he believes the substantial 
assistance without the approval of the prosecutor. 

I am sure you are aware of the inequities in sentencing 
that result from application of the current guidelines 
in LSD cases. If not I would offer the following: 

One gram of pure LSD (no carrier)=63- 78 months, 
guideline level 26 

One gram of LSD on 100 grams of paper=188-235 
months, guideline level 36 

Reduction of the highest sentence for a first time 
to 121-151 months is a modest reduction at 

best. Where else in our legal system does a first 
time offender for a nonviolent crime receive a 10 
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TEL (31 5) 853-4370 

Richard D. Besser 
l3 Arrowhead Way 
Clinton, NY l3323 

FAX (315) 853·4311 

year plus sentence, without parole? People who commit 
armed robbery are let off with less severe sentences. 
Should the Federal Courts apply sentences that are 

ncnviclent =rimes the st2te courts 
do for violent crimes? I think not. 

As to allowing judges to have latitude in sentencing, 
I would postulate that the justice system was designed 
to have prosecutors prosecute and judges and juries 
determine guilt and impose sentences. In Federal 
drug cases discretion is taken from the judges and 
given to the prosecutor who's motives are typically 
self-serving. It appears that in their zealousness 
to appl y justice even-handedly they created a system 
that recognizes no extenuating circumstances and have 
denied judges the ability to perform their · judici91 
responsibilities. 

It appears to me that your Commission could do a lot 
to correct· these and other inequities in sentencing, 
to say nothing of what you would do for prison over -
crowding and the drain on the Country's resources, 
both financial and human, by pass ing these amendments. 

As someone who has been personally impacted· by these 
guidelines I would be more than happy to offer additional 
testimony. 

Sincerely, 

R.D.Besser 

cc: Families Against Mandatory Minimums 
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ROB!:RT W RtTCHtl: 
CKARL£8 W, R. P'!:U!I 
w. DILLARD 
OA\'10 M . '-LDRfDOE 

WAYNE A RITCHIE U 
P rR\'"'E. JR 

. -- -. 

LAW OFFIC ES O F' 

RITCHIE, F ELS & DILLARD, P .C. 
SVITI!: 300. MAlN PLACE 

806 W. MAt:" STREET 

P . 0. BOX 11211 
K NOXVILLE, T E N!'JESSEE 3 7 901-1126 

February 2 5 , 1993 

United States Sentenci ng Commission 
One Columbus Circle , N. E . 
Suite 2-500 
Washington , D.C . 20002-8002 

Dear Sentencing Commission : 

T!:L!:PKO:<& 

I have reviewed with great interest your 1993 Propo sed 
Amendments to the Sentencing Gui delines. The opportunity t o express my concerns , on a few of the proposed amendments , is 
g reatly appreciated . This particular group of amendments addre sses 
several important areas: 

A. Relevant Conduct: Amendments #1 and 35 propose two 
different way s to deal with acquitted conduct . Amendment 
#3 5 , option 1 , proposes a t otal ban on the use of 
acquitted conduct. I personally favor this approach . 
In addition to my personal preference, this is an area 
that I have· discussed with numerous people. Lawye rs and 
non-lawyers alike are often shocked when t hey that 
conduct, for which a defendant is acquitted, can still 
be used as relevant conduct. It is fundamental to our 
system of justice that persons acquitted of criminal 
charges are not directly or indirectly punished for that 
conduct. 

B. Substantial Assistance: Amendments #24, 31, and 47 
suggest several ways to change the current system for 
determining when substantial assistance has been 
rendered. This is an area which should be decided by the 
sentencing court after the government has had an 
opportunity to state its position. Without question the 
government's position should be given careful 
consideration but the ul t1mate decision should be the 
court's. It has been my experience that "substantial 
assistance" varies from one u.s. Attorney's Office to the 
next and even from one AUSA to the next. Also based on 
my experiences the decision not to move for a downward 
departure, based on substantial assistance , has 
occasionally been arbitrary . 
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C. Specific Offender Characteristics: Amendment # 29 
would give the sentencing courts some flexibility in 
fashioa±ng an appropriate sentence. While uniformity is 
an important objective, it should not be the only 
consideration. 

D. Sentencing Options; Non-violent, first offenders: 
Amendment # 32 would also give sentencing courts more 
flexibility. Of the two options suggested in this 
amendment, it seems that an additional ground for 
departure would be the most effective way to reach this 
type of offender. 

While many other proposed amendments are equally deserving of 
comment, I am going to limit myself to the four listed above. If 
the Commission wishes for any additional input from me I am 
available at your convenience. 

Sincerely yours, 

KENNETH F. IRVINE, JR. · 

2 
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MES T . TRIMBLE. JR. 
U .S . DISTRICT JUDGE 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

PO. DRAWER 2894 

LAKE CHARLES. LOUISIANA 70602 

December 17, 1992 

U. s. Sentencing Commission 
Attn: Public Comment 
Federal Judiciary Building 
1 Columbus Circle, N.E. 
Washington, D.C. 20002 

Dear Ladies and Gentlemen of the Commission: 

n:U ... ONl (318) 437·7211 
FTS 687·7211 

This letter is sent in the hope that it will influence you to 
substantially raise the offense level of crimes involving theft of 
property, which in some cases carry a tremendous victim impact, so 
that we as judges can mete out meaningful punishment to theft 
of£enders. What prompted this letter is the fact that within less 
than two weeks, I will have sentenced six defendants who entered 
guilty pleas to car theft and one who entered a plea of guilty to 
mail fraud. 

I simply do not have time to outline all of these cases for 
you, but will give you illustrative samples. In one case, the 
defendant, along with his cousin, stole a new GMC suburban valued 
at some $24,000. He was assigned one criminal history point for 
having been found guilty of possession of marijuana in 1988 and in 
1985 he was found guilty of unlawful possession of a handgun, for 
which he was assigned no criminal history points. Under the 
guidelines, he has an offense level of 12 and a criminal history 
category of I, for which he can be imprisoned for from 6 to 12 
months. In my mind, the idea that someone can get away with 
stealing $24,000 of another man's property and be exposed to only 
12 months incarceration (none of these people are able to pay a 
fine, costs of incarceration, etc.) totally belies the adage 
crime does not pay. such a lenient sentence, I feel, is a virtual 
invitation for repetition of what I consider a very serious crime. 
We have come a long way, perhaps too far, since the days when a man 
could be hanged for theft of a horse. This defendant's cousin, 
with two prior DWI convictions, can be sentenced to a maximum of 14 
months under the guidelines. The other vehicle thefts were limited 
to correspondingly insubstantial sentences. 

The mail fraud case involved an individual with no prior 
convictions who, using the mail service, as an employee of an 
insurance adjusting agency, defrauded an insurer of over $150,000. 
His offense level of 14 and criminal history category of I provides 
a guideline range of imprisonment from 15 to 21 months. The fraud 
that he perpetrated against the insurance company client of the 



firm caused the owner of the firm to be personally liable for 
repayment of the funds stolen by the employee. Twenty-one months, 
even in state facilities where there are fewer "amenities" than in 
our federal accommodations, does not begin to be adequate to deter 
a criminal mind - which we are dealing with in all of these cases -
from its nefarious purpose. 

I might add that I spoke to an attorney friend of mine who 
does not work in the criminal law field, but who has a most 
compassionate disposition, about the first case discussed above. 
Without revealing the statutory limit of 10 years or the guideline 
range of 6 to 12 months, I asked him what type of sentence he felt 
would be appropriate in such a case. His response, after 
reflecting several minutes, was that he felt that imprisonment for 
3 to 5 years would be justified. I fully agree with him. 

This letter is, purely and simply, 
Commission reconsider the guideline 
involving loss of property by the 
substantially increasing the ranges. 

a plea that the Sentencing 
ranges in all offenses 
victim with a view to 

Thank you very kindly for your consideration. 

Sincerely, 

JTTjrjrh 

; T. TRIMBLE, 

.., 

JR. 

2 
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March 12, 1993 
. 

Mr. Michael courlander 
Public Information Specialist 
united states sentencing commission 
One Columbus circle, N.E. 
suite 2-soo, South Lobby 
washington, D.c. 20002-8002 

Dear Mr. Courlander: 

Offici of the General Counatt 
Food •nd Drug Oivltlon 
lllockville, MO 20867 

on behalf of the Food and Oruq Administration (ltFDA11 ), I 
wish to sUbmit the following comments on proposed amendments to 
the sentencing guidelines for United states courts, published in 
57 Fed . Reg. 62832 (1992) . 

rroDoat4 rive• ·. ·. 

(a) The FDA opposes proposed amendment five, which would 
eliminate from sections 281.1 (theft) and 2Fl . l (fraud and 
deceit) ••mare than minimal planning" a• a apecific offense 
characteristic providing for a two-level incr•••• in sentence. 
The amon4ment would also eliminate from section 2Fl.l "a scheme 
to defraud more than one victim" as a specific offense 
characteristic requirinq a two-level increase in sentence. 
Instead, the amendment would modify the loss tables in sections 
2Bl.l and 2F1.1 to incorporate qradually an increase for "more 
than minimal plannin;" with a two-laval increase for losses in 
excesa of $40,000 . 

The "mora than minimal planning" and "aeheme to defraud more 
than one victim" apecitic offense charaotariatics have special 
significance in ottenaea involving the public health and safety, 
which ottan consist of coordinated or carefully planned schemea 
to defraud that result in substantial non-monatary harm to 
conaumara and to health patients. Indeed, fraud offenses 
trequantly include planned efforts to conceal the wronqful 

t•ga ••wYlltory 19!no1ee and rrom the pUblic. Thtrafora, 
the FDA believes that these characteristics ahould remain as 
specific offenat charaoteriatios rather than being considered 
only in terms of economic loss unde.r Sections 2B1. 1 and 2Fl. 1 . 

(b) Onder the heading "Additional Iaauea for Comment," the 
Notice alao invites comment on various alternatives to proposed 
amendment five. 'I'he FDA opposes eliminatinq the "more than 
minimal planninq" and "scheme to defraud" apecitic offense 

• characteristics from section 2F1.1, or any of the proposals to 
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otherwise alter the definition of "more than minimal planning" in 
Section lBl.l. However, the agency strongly supports increasing 
the base offense level of Section 2F1.1, and other guidelines 
that contain an anhancement for "more than minimal planning," in 
recognition of the pervasiveness and seriousness of fraudulent 
criminal conduct. The aqency aiso •etting forth more 
examples of the application of "more than minimal planning" in 
fraud and theft cases, •pacifically including examples of fraud 
involving the manufacture, distribution, or use of food, drug, 
davice, or cosmetic producta. 

The FDA believes that tha current base offense level six in 
Section 2Fl.l is disproportionately low in comparison to other 
guideline offenses. In addition, the agency believes that the 
guidelines do not sufficiently reflect the aerioua, non-monetary 
harm that frequently results from fraud-related offenses within 
the purview of the Federal Food, Drug, and coametic Act. 
Accordingly, while the FDA aupports the propo•al to restructure 
the loss tables for fraud offenaaa to provide hiqher offense 
levels for losses at the lower end of the loss table, the agency 
believes that the guidelines' offense levels should be 
substantially increased tor health-related fraud offanaaa that do. 
not result in substantial eoonomic harm. One way to partially 
addre•• this concern would be to adopt the propoaals set forth in 
proposed amendment •ix and issue for comment (no. aeven), as set 
forth below, 

Provoaao JatD¢aent lix: 

The FDA atronqly supports proposed amendment aix, which 
would amend Application Nota 10 ot Section 2F1.1 to (a) provide 
quidance tor an upward departure in cases in which the fraud 
caused substantial non-monetary harm and to (b) include an 
example ot a fraudulent blood bank operation. Other "quidanca" 
examples of health-related traud offenaea warrantinq an upward 
departure would axiat in the case of a pharmaceutical 
manufacturer that conducted or reported fraudulent or false 
teatinq to determine the identity, strength, quality, or purity 
ot a drug, or of a par•on or parsons that created, sold or 
d!apenaed a counterfeit druq. In each example, the quality or 
safety ot the drug may be aeriou•ly deficient based on the 
improper or inadequate manufacturinq operation• or processes. 
such offen••• might re•ult in substantial harm to innocent health 
victims that i• not adequately addressed by conaidering economic 
lose alone • 

- ···----
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I11ut lor cowaent cvo. sayen): 
For the reasons aet forth in the precadinq two paragraphs, the FDA strongly supporta amending Sections 2B1.1, 2Bl.2, and 2F1.1 to identity specific offense characteristics tor circumatances in which the "loss" c1oaa not tully capture the harmtulneaa and seriouanaaa ot the conduct, thereby warranting an increased offense level. In particular, the agency suggests establishing respective specific offense characteristics to provide tor (a) a two-level increase {or level 13) for 

circumstances in which soma or all o! the harm caused by the offense was non-monetary, (b) a four-level increase (or level 24) when the defendant knowingly or reckleaaly endangered the health or safety ot one or more persons, (c) a four-level increase (or laval 24) when the offense involved the knowing or reckless risk o! serious bodily injury or death to one or more persona 1 and (d) a aix-laval increase (or level 26) when the offense raaults in death. Altlrnativoly, thg JDA aupporta tho eemmlfttlPY to theae sectiona to include the above example• as oircumstancaa · in which an upward departure may be warranted. 
%11ue lor Co .. apt Clo. fl)a 

The FDA aupporta am•nding Section 2P1.1 to inc1u4e the riak of loaa aa a factor in determininq the guideline range for fraud and related ottenaea when the amount of the riak ia greater than the actual or intended loaa. The riak of loss ahould increase the guideline ranqe to the 1ame extant as actual or intended loss, irrespective of whether or not the risk was raaaonably foreseeable. Currently, seotion 2F1.l providea that the intended 
loaa shall be uaed it it is qraater than the actual losa. Preaumably, thia i• to hold defendants accountable tor the loss intended by their wrongful acta. The agency believaa that defendant• ahould likewise be held fully accountable for the riak of loaa aaaociated with their intentional wron9tul aota. 
A44itioa&l lRA CQM14Atll 

The FDA recommend• that the statutory Index (Appendix A), which apeoitiea the guideline aection or aections ordinarily applicable to the atatute of conviction, be amended. With 
respect to the Federal Food, Drug, and Coametic Actl the current appendix liata Sections 2Pl.l and 2N2 . 1 aa baing applicable to otfanaaa under 21 u.s.c. S333(a) (2), but only Section 2N2.1 aa being applicable to 21 u.s.c . SS331, 333(a)(1), and 333(b). The beliavea that Section 2F1.1 ia alao applicable to ottanaas under 21 u.s.c. SS331, 333(a) (1) , and 333(b) (aa amen4ed Auquat 26, 1992 ) , and t hat this inf ormation should be included as a Conaolidation and Simplification of Chapter Two Offense 
Guideline• amendment • 

- · --····---------··. 

.... 



,JG. 1 '1 1 v , · . ""'" r t ' - ' " 

• 

• 

• 

Mr. Miohaal courlander 
Paqe 4 

Thank you tor this opportunity to comment on tha proposed amendments to the sentencing guidelines. It the Sentencing commission has any questions concerning thaae comments, please feel free to contact me (301-443-4370) or James s. Cohen, Aaaociate Chief Counsel for Enforcement (301-443-7272). 

sincerely, 

Chief Counsel 
Food and oruq Administration 

... "' 
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412•1544•3333 
March 10, 1993 

Hon. William w. Wilkins, Jr., 
Chairman, u.s. Sentencing Commission 
Suite 2-500, South Lobby 
One Columbus Circle Northeast 
Washington, D.C. 20002-8002 

Dear Judge Wilkins: 

Re: United States Sentencing Guide lines 

I am responding to the invitation of the Sentencing 
Commission to comment on the proposed amendments to the 
Guidelines and the proposals of various groups. I have served as 
a state court trial judge for five years and a federal district 
court judge for 15 years in a metropolitan area. Hence, I bring 
to my work a fair understanding of best and worst of · 
criminal justice the 
Amendments . . In my judgment, the federal sentencing guide'lines 
are inferior to the state court guidelines in Pennsylvania, and 
therefore I have scanned the Proposed Amendments in ·an :attempt to 
select the amendments that will improve the federal sentencing ·· 

· 

Proposed Guideline Amendment No. 1, Pg. No. 1 should be 
adopted as urged by the Practitioners Advisory Group in Option 1 
at Pg. 56. Most citizens and virtually every juror would be 
shocked to learn that a court is required to include conduct in 
the sentencing equation that their representatives have found not 
proven by the prosecution. In addition, any exception to a 
complete bar of such evidence strikes most informed observers as 
unfair and one-sided. Prior to the guidelines, federal trial 
judges did not consider acquitted conduct at the time of 
sentencing, and the supporters of the guidelines have failed to 
sustain their burden of proving that § 1B1.3, as constituted, has 
had any deterrent effect upon aberrant conduct, or has promoted 
uniformity in sentencing. · 

Proposed Guideline Amendment No. 10, Pg. 20 should be 
adopted to uniformity of law and introduce common sense 
in a ot The of 
mixtures in the weight C?f ... promotes pubiic 
cynicism .and contempt _by the offender. It also leads to 
disp'roportionate sentences in certain . cases' and the refore .. 
undermines' the foundation on wr.ich the . 
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Proposed Amendments 29 and 30 (Judicial Conference) are 
long overdue. The members of the Commission and staff are fond 
of stating at various Circuit Judicial Conferences and in other 
fora that departures are authorized in appropriate cases under 
the guidelines. The courts of appeals are often blamed by 
members of the Commission for being too rigid in interpreting the 
departure provisions. The Criminal Law Committee of the Judicial 
Conference has now provided the Sentencing Commission with the 
opportunity to stand up and be counted on this issue. 

Proposed Amendments 31, 32 and 33 (American Bar 
Association) are progressive proposals that recognize that 
prisons are limited resources that should be reserved for the 
most serious offenders. They also recognize that for many non-
violent offenders there are effective alternative sentences. For 
many years prior to the guidelines, I kept a record concerning 
the number of offenders that violated a probationary sentence. 
The number of violators totalled 15% This means that 85% of the 
defendants did not violate probation and for these offenders a 
non-prison sentence was successful, effective and obviously less 
expensive. 

Proposed Amendments 37 and 38 (Practitioners Advisory 

*Group) are sensible and deserve adoption. They advance 
uniformity of application and fairness for offenders who do not 

• 
profit from an offense. This is especially important for non-

offenders whom alternatives to total may 
be ent1rely appropr1ate. 

• 

Amendment No. 40 (Practitioners Advisory Group) 
correctly captures the disparate impact of the guidelines upon 
minorities. The 100 to 1 quantity ratio is irrational and leads 
to unfair sentences. Quantity based sentencing involving crack 
cocaine produces sentences, in many cases, that are harsh, have 
no deterrent impact and are grossly disproportionate. The same 
reasoning applies to Amendment No. 50 (Federal Offenders 
Legislative Subccrnr.ittee). Congress cculd not have inter.ded such 
results. 

Thank you for giving me the opportunity to comment on 
the matters pending before the Sentencing Commission. 

ef 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

February 23, 1993 

U. s. Sentencing Commission 
one Columbus Circle, N. E., Suite 2- 500 
Washington, D. c . 20002-8002 
Attention : Public Information 

Dear Judge Wilkins 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

Attached hereto are personal comments regarding certai n proposed guideline amendments. I have written a separate document for each of the issues on which I commented. Understand that the comments provided a r e only my own a nd are not representative of this agency or the Cour t for wh ich I work. 

Thank you for t h e opportun ity to comment on the proposed amendments. 

Sincerely 

David E. Miller , Deputy Chief 
U. s . Probat ion Officer 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

DATE : February 16, 1993 

RE: 7. Issue for Comment. 

FROM: Dav i d E. Miller, Deputy Chief 
u. s. Probation Officer 

TO: U. S. Sentencing Commission 
Public Information 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202-3980 

->r The Commission should address the issue of whether 281. 1, 2Bl. 2 and ··f-- 2Fl.l fully capture the harmfulness and seriousness of the offense 
by commentary suggesting an upward departure if the Court thinks it 
is merited. If and when the Commission i dentifies , through i ts 
monitoring process, a trend of upward departures for this r eason, 
it can address same t h rough the adoption of a specific offense 
characteristic. This is consistent with the " heartland" appr oach 
adopted by the Commission, an approach that is valid , but has, in 
practice, diminished because of too many amendments during t he 
first 5 years of implementation . 
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U.S. Sentencing Commission 
l Columbus Circle, N.E. 
Suite 2500 
Washington. D.C. 20002-8002 

Re: Amendments 28(G), 37 and 38 
Amendment 25 

Gentlemen: 

February 18. 1993 

I am writing in support of proposed amendment 28 (G). Some of the 
problems with the loss definition under § 2B l.l and § 2F 1.1 have been 
resolved because of the 1992 amendment to the statutory index specifying 
that either of these guidelines could be appropriate for violation of 18 § 
656. 

But, the problem persists in other areas. For example, I had a client 
convicted this past year for conspiring to embezzle from an employee 
benefit plan. (18 § 371) The offense involved the use of a certificate of 
deposit from a union pension fund as collateral for a loan. The CD greatly 
exceeded the amount of the loan, so when the loan was defaulted on, only 
a portion of the CD was seized to cover the loss. Because the offense 
involved pension fund money, my client's sentenced was calculated under 
§ 281.1 using the full value of the CD , rather than the actual loss. Your 
proposed amendment 28(G) would, hopefully, resolve this problem. 

I also very much favor amendment No. 25 regarding disclosure of 
information relative to guideline calculations. I practice around the 
country and there are great differences from one U.S. Attorney's Office to 
another in providing this infonnation. 

• Additionally, I think that the amendment should include a requirement 
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that the government stipulate as often as possible in plea agreements to 
any facts which impact on guideline calculations. Again, as I practice in 
various states, some U.S. Attorney's offices are readily agreeable to 
incorporating stipulations or a separate statement of the offense, while 
other U.S. Attorney's offices have a "policy" of never stipulating to 
anything. This only increases the work for the probation officer and for 
the court, when these matters could easily be resolved during plea 
negotiations. 

Sincerely, 

Richard Crane 

RC/cm 
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Attome)'S and Cunnselors at Lv.;1, 

SumnerS. Koch Of Cou7lSd 
William Booll.er Kelly Kenneth Bateman 

john F. McCarthy, fr. 

WHITE, 
Koctl, KELLY • & 

McCARTIIY 

Benjamin Phil'fips Special Cou7lSd 
john N. Patterson Paul L. Bloom 

David F. Cunningham 
Albert V. Gonzales 

Janet Clow :laron J. 
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A Professional Association 

United States Sentencing Commission 
Attention: Public Infonnation 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Kevm v. Reilly j ennifer Lea 
Charles w. N. Thompson, Jr. Jacquelyn .-lr\chuleta-Staehlm 

M. Karen Kilgore . lark A. Ba.<ham 
H olly A. Hart 

Sandra]. Brinck 

March 12, 1993 

VIA TELEF AX 202-273-4529 

Dear United States Sentencing Commission: 

The purpose of this letter is to express my support for Edwards Bill H.R 957, 
Sentencing Uniformity Act of 1993. I have practiced criminal law for the past 17 years and was 
Chief Public Defender for the State of New Mexico from 1983 through 1985. I believe that 
mandatory minimum se.ntences have created injustice throughout the federal system and have 
clearly created a backlog of civil cases in the State of New Mexico. 

I thank you for your consideration of Edwards Bill H.R. 957. 

_ Sincerely, 
\ -

JC/cam 
cc: Steve Schiff (via Telefax) 

433 Paseo de PeralJa P.O. Box 787, Santa Fe, NM 87504-0787 (505) 982-4374 Fax Nos. (505) 982-0350; 984-8631 
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DANIEL M. SCOTT 
FEDERAl. PUBI.IC DEFENDER 

SCOTT F. TII.SEN 

KATHERIAN D. ROE 

ANDREW H. MOHRING 

ANDREA K . GEORGE 

ROBERT D. RICHMAN 

-. 

March 10, 1993 

FEDERAL PUBLIC DEFENDER 
ROOM 174. U.S. COURTHOUSE 

MINNEAPOLIS, MN 55401 

United States Sentencing Commission 
ATTN: PUBLIC INFORMATION 
One Columbus circle 1-io:rth East 
Suite 2-500 - South Lobby 
Washington, D.C. 20002-8002 

Re: Comment on Proposed Amendments 

To The Honorable United States Sentencing Commission: 

PHONE: US I21 348·1755 
I F T S I 777·1 755 

FAX: 16121 348· 1419 
IFTSI 777· 1419 

I write to you, in as brief a form as possible, to express my comments on the proposed amendments in the sentencing guidelines. The fact that I am an assistant federal public defender for approximately 13 years makes me both a well informed and biased source, of which I am sure you are cognizant. 

I applaud and encourage the thought and effort made to amend the loss tables and deal with the problem of more "than minimal planning" insofar as it has resulted in disparate treatments and a considerable amount of litigation. With respect to the additional issues for comment in this section, I definitely believe that the loss tables should have fewer and larger ranges in the lower ends. The loss tables at the higher ends are so large as to be beyond my experience and have no opinion as to whether they need adjustment. 
Although more work would need to be done, I would encourage the commission to modify the definition and approach to a more than minimal planning enhancement as opposed to building it into the loss table or, alternatively, building it into the loss table further from the bottom ranges, maintaining the lesser enhancement as long as possible and perhaps adding a third and additional level increase at the far end. 

With respect to redefining more than minimal planning, I do have some suggestions: 

1. Build in a two level decrease for spur of the moment or 
sudden temptation conduct; 
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United States. Sentencing Commission 
March 10, !'993' 
Page 2 

2. Do not provide for multiple victim enhancement until the 
number of victims has reached an appreciably large level 
i.e. 15 or 2 o and perhaps make this enhancement an 
additional one or two levels at an additionally large 
number such as 40 or 50; 

3 . Require, by example, truly more than the ordinary conduct 
to commit the offense before an enhancement is added. 
Few if any types of fraud or theft escape the current 
definition. 

The proposal with respect to U.S.S.G. § 3Bl.2 (role in the offense ) 
is also an improvement. I would suggest option one is the most 
preferable of the options under Note 7 reading as follows: Option 
1 is prefered because it affords the sentencing judge the most 
flexibility in determining whether or not to apply the two level 
adjustment for minor role and, unlike option 2, does not repeat the 
Application Note position contained in Note 8 concerning burden of 
pursuasion. 

The firearms amendments are mostly technical and it would be useful 
for the Commission to have a period where it does not amend the 
firearms guideline. I · do believe that an appropriate 
differentiation can be made between different weapons including 
weapons that fall within 26 u.s.c. § 5845 and its various 
subdivisions. Whether the differentiation should be made by 
different offense levels, by placement of the sentence within a the 
guideline range, or by a Commission-guided departure, depends on 
the weapon involved. It would seem that a fully automatic machine 
gun is different from a sawed-off shotgun which is different from 
a sawed-off rifle which is different from other weapons such as 
tear gas "pen guns," all of which are prohibited in Title 26. 

I have no great critism of the proposed amendment § 3Bl.3 abuse of 
position of special trust or use of special skill. However, 
perhaps the time has come to separate these two concepts into 
separate adjustment sections. It would seem to me be best to leave 
special trust as a Chapter 3 adjustment with appropriate 
illustrations in the application notes rather than adding it as a 
specific offense characteristic in a hit or miss fashion to various 
guidelines relating to fraud or embezzlement or in general to the 
embezzlement guideline. Certainly the proposed amendment is 
superior to the additional issue for comment, particularly as it 
relates to deleting the example regarding "ordinary bank tellers". 
The proposal relating to 5Kl.l - issue 24 -will apply to very few 
cases if it is intended to exclude "crimes of violence" where that 
concept includes drug offenses. It also has limited usefulness 
because of the exclusion of anyone who is not a "first offender". 
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United States _Sentencing Commission 
March 10, !9.9!< 
Page 3 

At least it should include all category I offenders and perhaps all 
category I and category II offenders. The injustice which it is 

. intended to address is not related or necessarily related to 
whether the defendant is category I or category VI, but the 
proposal is at least some improvement over the current requirement 
for a government motion. 

I should add with respect to § SK that I have, as have other 
attorneys, experienced cases in which this proposed amendment could 
well have made a difference. 

With respect to the proposal number 25 relating to § 6Bl.2 the idea 
is commendable. Perhaps a stronger word than "encourages" should 
be utilized. I would suggest a policy statement that requires the 
government to make such the disclosures at either option point and 
provides as a ground for downward departure the intentional failure 
of the government to do so. Experiences has taught that toothless 
platitudes rarely modify prosecutorial behavior in an adversary 
system. 

The Commission should act on issue for comment number 40 relating 
to the mandatory minimum and distinction between cocaine and -11' cocaine base. Significant support exists not only from the 
interjection of the Commissions expertise, but also other sectors 
of the criminal justice system for the elimination of this 
distinction. 

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and 
should not result in favorable action. They would increase 
unwarranted disparities and would not further the purposes of 
sentencing indicated by Congress. 

Proposal number 57 submitted by the Department of Justice should 
not be acted upon. It is an attempt to accomplish exactly the 
opposite of what it purports to do. The Department of Justice 
obviously intends to utilize its proposed amendment, if it becomes 
the guideline, as the Commission's position which ought to be 
followed by the Courts in prohibiting attacks on prior convictions. 
It is my understanding that the Commission wishes to take no 
position and allow the courts to develop their own procedures. If 
the Commission does intend to take a position on this procedural 
question, it should study the matter, invite additional comment, 
and it is hoped, ultimately recommended that the courts permit 
collateral attacks on prior convictions utilized to enhance 
sentences • 
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March 10, t9'9"3"· 
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I had promised to make this letter brief . There are many other 
things I could or should say, but will not. I will say that the 
last two cycles of amendments have been encouraging insofar as they 

· have addressed problems of harshness and not simply been "fixes" of 
guidelines which appear to be too low to some other components of 
the criminal justice system. 

SCOTT F. TILSEN 
Assistant Federal Defender 

SFT/tmw 
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FIRST NATIONAL BANK 
CAPITAL CITY GROUP 

P.O. Box Tallahassee. Florida 32302-0900 
(904) 224-1171 

10, 1993 

Attn: Public Infornation 
U. s . Sentenci.n:] camrission 
One COlumtu.s Circle, NE 
Suite 2-500, South IDl::by 
Washington, D. C. 20002-8002 

Dear Manbers: 

We supp:>rt prot:esed amerrlrnents to reduce drug sentences as endorsed by Families 
Fqainst Marrlatory Min.inums. Please give their representatives every consideration. 
They krxJw the problans we families face. 

o.rr 39 year old son was convicted in a drug conspiracy case because a governrent-
arran;ed "sti.n:]" group discussErl locations at his hcrresite. He received a 10 year 
senten:e! He is a mn-violent first time offen::ier. '!he real victim is his son, our 
totally blameless 3 l/2 year old gra.rxlson. We are helpin;J our daughter-in-law raise 
this inmcent child. We hope for relief on appeal. We have ror received the justice 
in which we were raised to believe. PLFASE help our family an:i others like us help 
ourselves. 

'!hank you for your 'attention. 

M. and Richard M. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(904) 222-ll55 

cc: Families Aga.inst Mamatory Min:imtms (202) 457-5790, JUlie Stewart 
Bill Cli.nt:on, united States President 

Re: 

Bob Graham, Florida Senator 
Cormie Mack, Florida Senator 
Pete Peterson, Florida Representative 
Clyde Taylor an:i JUdge Griffin Bell, Attorneys 
George Martin croy - 09645- 017 
case 92-:-00300405 rx rth . . f 1 · da u. s. · a:m:t for the ern o F , 
Main Office • 21 7 North Monroe Street 
Capitol Center Branch • 1 16 East Jefferson Street 
South Monroe Street Branch • 3404 South Monroe Street 
Thomasvi lle Road Branch • 3501 Thomasville Road 

Pensacola Division 



Ba.rd of Olrectora 
LOtS A Wtlltamson. Plllladelph ... PA 
CMifP<*r3011 
Oeooran Zandarsko 

Janone Bertram. Wasllmg!On. OC 

• 

Soou• Fr.llt. SO 
'dndge, Aleunclna. VA 
.usttn, Mld<IO<I, WI 

-·•Y Bnggs. 8o11on. MA 
wenceH Brown. JlrnaJCI Pl&on, MA 
Or. Torry Brungartn. Laa-nn, KS 
Lovose Cueoone. Beeton. MA 
Margaret l . Cltaney, 8a10<'1 RouQe. LA 
Rev Cl\atles Ooy1e. &.flf1y SIIOret. IH 
Jo AM Hat1. wan. NJ 
4nton1a E. Hanrnan. Anei'ICW'IQe, AK 
Carolyn l .onle No Wille Rock, AR 
Or Wdloam J Man ... u, Naanua. NH 
Eun.ea Columtl•a . SC 
l tnaa McCray. Ga.ner·.otle, Fl 
Joseph Mont•. s.wan ... TN 
Kay 0 . Pany. Kalamazoo. Ml 
Loran 8 . Perry. Charton.. Ml 
OaVICI P«.-n. H .... n. MN 
leshe Popoto, T on9 Hau1e . IN 
lOti A. RcDoson. Bu-. TX 
cnata Sachkt, Baftomora. MO 
o" Scon. Anenta. GA 
Edna l . Sot.efln. St. Louot . MO 
Anfta Smftll , Bellandotf. lA 
Don TaylOr, Aulltn. TX 
S;•nc:• :"a:a::n•. :L 
Carol Thomas. Okti.IIOmt Cocy, OK 
O•anne o.n-. CO 
Sarah Waslli"910n. Highland, NY 
Ted w"'· c-and. OH 
Ellen Wolha. l taktevolle, MS 

Stata Chllptera 
Alaska 
Arka/IMa M.....,n 
Colcndo N .. H8m!)Mn 
Oosl. of Columba New 
Ftorida N .. Yen 
<Hotg.. Cillo 
1nmooa Olclehc:oma 
Indiana Pennsyivwl .. 
...... Sou1h c.olina 
K3ntu Sou1h O&IIOia 
lou-na T.,_ 
I.Cary1and Teua 
M....:fluMIII Vrg ..... 
M'-oqan w-.. 

• 
CURE-SORT 

ThroUQI'I Treatment) 
Fedet111 p,.,., of CURE 
HOPE (Help Our Pntonera Elall) of CURE 
LatK.onQ/CURE 
Afflllet .. 
Criminal Justa Mon- (loon) 
Famoliea of lncaroerated: 

and SeMc:es (R- . NY) 
lnoode<M: Untied lor 

Pneon Reform, Inc. (Connecllcut) 
Mlcldle QIOUnd (Arulona) 
MMiillfy lOt J- & 

(Ftonda) 

Conwetion 
N.., Yen State eo.Mtion lor 

Crminll ..1u-. InC. 
Pri- and F.,.,ly M._.,/ 

Lutlle<WI SoCial s..- of .... 
RIIOde ltl&nd Ju- AlliMce 
(W.A.I.T. II) We Are --Too 

(WIIICOnM') 

Public Otftclel S90'*Ifl 
s .... 0..... 1(, Akaka 
Saon. Quarmn H. llunllc:a 
Sen. o- (RoMH) 
Saon • .1M* "'· 
Saon. co..com.,... 
Cong. HOwM:I L. eon- (0-CA) 
Cong. John ..,.,. (0-TlC) eonv. Albert a. eu-10-nQ 
cono. WIIIMI L. Clrt (t)6IOI 
Cong. 0 . c:o.- (0-TX) 
Cong. John eon-,.., .)r, (Oo.lloll) 
Cong. v. (0-CA) 
cono. ........,., w. Dltm111 (D-CA! eonv. L.- e._ (t)ll) 
cono. E- F. (0-()H) Con9. Mlltln F ,_ (0-TX) 
Cono. Clw1ea A . ..,_ (t)ll) 
Cr"Q. ww.m L.etwnM (0-f\.l 

• 

John Uwilt (0-QA) 
IOnNn Y. Mil-. (0-CA) 

- "''II· Char1ea 8 . Renoel 
cono" 11111 10-TXI Con9. Lou• M. S\euglltar 
cono" o. . .)r. 10-WVl 
Cong. Lou• SlOt< .. iO-OHl 
cono. Cratg A. 10-TXI 

·.---. 

CITIZENS UNITED FOR REHABILITATION OF ERRANTS 
"A National Effort to Reduce Crime Through Criminal Justice Reform" 

Otrector 
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NATIONAL OFFICE: 
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CURE·NH 
William J" Manseau. 0 Mon 

6 Oanl81 WeDSier Hoc;hway S 
N&sl'lua. NI-l 03060 
PhOne: fi03.88&.3S59 

United States Sentencing Commission 
One Columbus Circle , NE 

March 10, 1993 

Suite 2-500, South Lobby 
Washington , DC 20002-8002 

Attention: Public Information 

To Whom It May Concern: 

I wish to express iny full support for proposed amendment #SO to 
the Federal Sentencing for 1993 which reads as follows: 
"In determining the wefght of LSD, use the actual weight of the 
LSD itself. The weight of any carrier medium, e . g . blotter paper, · 
is not to be counted. " 

I urge you to specify that it be fully retroactive and that you 
submit it to the Congress on or before May 1, 1993 . There are 
aopro.ximately 2 , 000 individuals incarcerated in the federal system 
to date, the majority of which are first - time, non- violent 
offenders , who have already been unjustly sentenced to outrageous 
amounts of time in LSD offenses for the sheer of carrier 
mediums . 

Also , I wish to state my support for the Edwards Bill , The Sentencing 
niformity Act of 1993 . Please work to repeal the mandatory minimum 

sentencing law and restore sentencing justice to all . 

Thank you . 

)[c_ .,--._ 
William J. D.Min. 
Chairperson , CURE-NH 

WJM/ 

........ 
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HOPE (Help Our Pnsoners E•ost) ol CURE 
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Croatrons (North 
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Pn_, Reform. Inc. 
Mo<fdte Ground (Arozone) 
Justoc:e lnrtoll""' ol ISland 

Public Onlclal Sponaon 
Sen. Oanoel K . Akaka (0-Hil 
Sen. Oava Ouren!lergor (A.f.INJ 
Sen. Tom Hartl., (O.IA) 
Sen. J- M . Jaft0tl11 (A·VT) 
Sen. Clat!loml PIMI (0-Ail 
Cong. Hod"' L. 8eoman 
ConQ. John 8tyant (O·TXJ 
Cong. Wolloam L. Clay (O.f.IOJ 
Cong. Boo C-t (O.TN) 
Cong. Ronald 0 Coteman (O·TX) 
Conq. John Conye,, Jr. (O.f.IIJ 
Conq. Ronald V. Oellums (O.CAJ 
Cong. Lane Evans (D·Ill 
Cong Manon Frost (O·TX) 

•

'Ohn LewiS (0.0A) 
"""" Y Moneta (O.CA) 
lH P. Moren. Jt ([).VA) 

'- .,nSianee Moreua (A·MOJ 
Cong. Chal'lts 8 . Alll9-' (O.NYJ 
Cong. Boll Saroatrus (O·TXl 
Conq. lout .. M. Slaugtutt (O·NY) 
Cong. Fortney (Ptll) StarM (O.CA) 
Cong. Louos Stokes t0.0HJ 
COI\Q Craog A W unrnq1on (0-TX) 
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CURE 

CITIZENS UNITED FOR REHABILITATION OF ERRANTS 
"A National Effort to Reduce Crime Through Crimina/Justice Reform" 

Director 
end Adrntnletrltor 
Chlt1es lnd Pauhne Suftlven 

NATIONAL OFFICE: 
PO Box 2310 
National CIPitill Stallon 
Wnhlngton. DC 20013·2310 

ex. 320 

PUBLIC COMMENT OF CHARLES SULLIVAN TO THE 
UNITED STATES SENTENCING COMMISSION 

CURE very strongly opposes 
however, such conduct may provide 
departure" (amendment to Commentary 

"in an exceptional case, 
a basis for an upward 

to 181.3). 

CURE is dedicated to reducing crime through 
rehabilitation. One of the first steps in process is the 
perception by the person convicted that "the sistem" is fair. 

When the potentia 1 is . there in the Guide 1 i nes to use 
acouitted conduct to enhance a then I believe the 
system will be perceived as "rigged". 

In fact, in my opinion, this proposed amendment goes 
against the very spirit of the confirmation hearings of the 
first commissioners that were conducted in 1985 by Sen. 
Charles Mathias, the Republican from Maryland. 

I shall never forget Sen. Mathias asking the commission-
appointees "to raise their hands" if they had ever spent time 
in jail. For those who had not, he encouraged them to visit 
the jails and prisons. 

By this exercise, Sen. Mathias was encouraging a word 
that is almost non-existent today, "mercy". Sen. Mathias was 
indirectly telling the Commission that their attitude should 
be one of coming down of the side of reducing (not enhancing) 
the sentence whenever appropriatel 

In the same .way, I 
proposed amendments that 
especially the one that 
carrier in LSD cases. 

encourage you 
would reduce 

would eliminate 

to support the 33 
drug se·ntences 

the weight of the 

In this regard, I have attached a copy of a recent 
letter that we have received. I have removed the name since 
we are not certain if he wants name to be known. 
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ltSO--synopsis of ;.1mendmcnt. and proposed 
amr.ndmt•fll.--which t·eads: "rn t.hc weight of IJSO, use t.hc 
acl.ual Hr i ght. or Uw LSD itself' . The weight of' any carrier medium 

1Hlpc r·, f'or· P.xamplc) is n ot. t .o be counted ." This amcndmC'nl. 
·: 1'1•1.-.. 1 1 • j ; c l.ntl.\· mi s; l[ ' l'I'Opr·itii.LUI) O f ,just· ice. 
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:lllci Ytlllr SIIJ'(JOrf. for Cl'IU';ifJ. .J #50! [1' rs ESPF:Cl'Af_,/.,Y 
I HI'Of0',1N'/' FOil VOU 7'0 UllGH Tl/AT f T fJf•.' flf:TIUMC7' fVI•.'!! Til is II<'Nis l.o 
h ·· .lull <' h.\· l!lLh, pttl·l i..: ht>ar·ings ur<' ill 
\v :1s l1ill;.(l.n" ll:l.'. , 011 22nd. (S ('<' Federal RE-gistnt· excer·ptl. 

hnpt:- :tnd pr·ny l.hnt. you l'incl 11t(' Umc and Ullde-t·st.nnding to 
:1··1. n11 lhis . . il. 1 s no t. ccn ly l'or· my bencfjt, but-. t housands 
,ju:..;t Iii'<' rn<", (! !l<:<>mpassing all Ol ft' families and loved ones, ns \<o't.d1 
ns all tho!''' !'.hat wil.t cot•L.itltH:' l.o b<! f'euc rally prose>cuted fnt· LSD 

l'lc•;tsc, justice <11Hl must transcend dwtor·ic! 
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tiFFlCE 

ELECTRONIC 6Y6TEM6 
Roger A. Logan 

To Whom It May Concern, 

1605 Bryden Road 
Columbus, OH 43205 
March 8, 1993 

1 ri 141 :2.::;1'<-l J 1 n.::; 
I ill:'- IE 

Legislation to abolish all federal mandatory m1mmum sentences was introduced early 
in the 103rd Congress, by Rep. Don Edwards. This bill will return justice to the 
sentencing process. 

The news media makes you aware of the injustices in this country, but when you come 
in direct contact with injustices, your morale as a U.S. citizen is devastated. The 
bitterness of the 50's & 60's that t had has been rekindled. By being 
American, t must say that the back lash of the past 12 years has definitely set the 
black man behind on the issues accomplished in the 60's & 70's. 

My son, Keith Logan, (a first-time offender) was sentenced to 14 years for conspiracy 
to distribute 8 kilos of cocaine. The undercover officer expressed to me that he knew 
that Kith was only responsible for conspiracy of one kilo and that if he would testify 
against someone else, he would have a reduced sentence. 

My son confessed to being a part of the sell of one kilo of cocaine the evening the 
other young men were arrested and never went to trial. His sentence was based on 
a report submitted by a (young) probation officer and a (young) prosecutor. The 
reason I emphasize "young" is because the legislatures have taken away sentencing 
from judges and given it to young inexperienced "white" adults. The judge at her 
sentencing stated that she knew it was unfair and that black judges have stepped 
down because of the mandatory minimum sentencing law. 

Mandatory minimum sentencing has not worked in the past, and is not working today. 
This has perpetuated the National debt. The goal should be to produce productive 
citizens. 

Enclosed are statistics of the negative affects that mandatory minimum sentencing has 
had on America. t urge you to support Rep. Edward's Uniformity Sentencing Biii. 

Please reply • 

1605 ROAD • OHIO 43205 
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FAMM FACfS 

PRISON OVERCROWDING 

• In 1992, America bad 1.2 million people behind bars. The United States imprisons more of its citizens per capita tban·any other country in the world. Per 100,000 people, the United States imprisons 455, with South Africa in second place with 311. In other words, one in every 300 Americans is in prison--not jail, probation, or parole-but in prison. (7"M S.nwu:iftJ Proj.a, Aln•l'ic41U BJUN! Ban: OM Y•.v l.Aitr. 1991) 

• From to January 1993, the federal prison population grew by S7,000 inmates--from 24,000 to 81,000. At the current rate of incarceration, by 199S the federal prison population will reacb 100,470, and by the year 2000 there will be people in federal prisons. (Bumw of lusric• Starisrics. Sownboolc !991, p. 679) 

• Convictions for federal drug offenses increased 213 percent between and 1990. (BIU'Itrll of /lUiie• Starisrics. 14JW1VY 1992, p.6) 

• DnJ& offenders currently make up S7 percent of the federal inmate population, up from 22 percent in r t99S, nearly 70 percent of federal inmates will be drug offenders. (Testimony by fonrw' BOP dinaar, I. Miclsul QuUWut.. ,;-,(111 F.hnuuy 1991 to SMbcommilr.-) 

• In 1990, more than half of the federal inmates serving mandatory minimum sentences were fli'St offenders. a{fwric• Swutics. 199L pSI2) 

• Average federal sentences in 1990 for the following offenses were: Drugs offenses: 6.5 years. Sex offenses: S.8 years. Manslaughter: 3.6 years. Assault: 3.2 years. of lustic• SltiiUtiCJ. Sowaboclc 1991, p.5J2) 

EXCESSIVE TAXPAYER <X>STS 

• The average cost of incarcerating a federal prisoner is $20,072 per year, or approximately $55 per day. (BWHU of Priloftt, St4J.cl(tlv s- 1991. 1992) 

• To bouse, feed, clothe, aA guard the 81,000 federal inmates, t3Xpayers pay a hefty $4.5 million per day or $1.6 biUioa per year. • 

• At the state level. taxpayers cover incarceration costs as high as $6.8 million per day in Calirornia where over 100,000 people are behind ban at an of $25,000 per inmate per year. {1?tf &p.br.te. JwJ, I99l,p.9) 

• States spend more of their buc!Jets on justice programs (6.4%) than on bousinJ and the environment (3.8%) and nearly as much u they ipelld on hospitals and health care (8.9%) (B,_ of /JutiC6 Sla/Utia. /uttic, EepmJiflii'IJ 4 E"'i!kt""""· IPpd Sqt. 190%} 

• federal drug pqram budget for FY 1993 was $12 billion. (Offiu of NIIDOtYJ Drvr CMtrrd Policy) 

• Federal spending for corrections inaeased 44 percent between 1989 and 1992, from $1.5 billion to 2.2 billion per year. (U.S. Bu4tt FY9J, 1, p./93) 

•lbe Bureau or Prisons' authorized budgets increased 1,350 percent between 1982 and FY 1993, from $97.9 million • to $1.42 billion per year. (N41iONI! (AfllrOI Suotqy Bw.S,., s..mmiUJ, 1991, p.111) 

• It costs more to send a person to federal prison for four years than it does to send him to a private university (tuition, fees, room, board. books &. supplies) for four years. (Socvcu: Frd6ol a- af PrUctu. 1M 'cell.,. Bo.vd) 

• Figures are not yet available for the tax revenue loss from former tax·paying inmates, or the increased cost or social services needed by inmates' families that were previously supported by the inmate. 

. ..-....... _,.. 
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PRISON CYCLE 

Sutistics show who have been in prison are more likely to have children who will end up in prison . 
Long mandatory prison sentences are sowing the seeds for the next generation of inmates. 

• More than half of the juveniles in sute and local jails have an immediate family member who is a felon. 

• More than one-third of the adults in state prisons and local jails have an immediate family member who is a 
felon. 

• Relative to the general population, inmates are more than twice as likely to grow up in a single parent family. 
Seventy percent of juvenile offenders and S2 percent of adult offenders bad one, or no, parenL 

(Sowus: BUIWUI of Ju.stiu Stari.stics. Swwy o{Yowh in CwroJy 1987. Profill o{Jai1/NnJJJcr SliM)' ollNnJJJcr ill Stau CorrectiCMJ Flld6ticr 
JM6.) 

PUBUC ATITIUDES 

• toward crime: 61% prefer attacking social problems, 32% want more prison.s & law enforcement. 

• toward purpose of prison: 48% think it should rehabiliute, 38% think it should punish. 

• toward spending more money & effort in fight against illegal drugs: 40% prefer teaching the young, 28% work 
with foreign governments, 19% arrest sellers, 4% help overcome addiction, 4% arrest users. 

(Socuu: 8UNtZU of !lUiie• Statistics Sctuc.boolc 1991. pp.202, 210, 24J) 

U.S. SENTENCING COMMISSION FINDINGS ON MANDATORY MINIMUMS 

• Sentencing power has been transferred from the courts to the prosecutors. The Com.mi.ssion reports that, "Since 
the charging and plea negotiation processes are neither open to public review nor generally reviewable by the 
courts, the honesty and truth in sentencing intended by the guidelines system is compromised. • 

• Mandatory minimum sentences create disparities based on race. Blacks and hispania are charged with and 
receive mandatory minimum sentences more often than whites. The Sentencing Commission reports that this racial 
disparity "reflects the very kind of disparity and discrimination that the Sentencing Reform Act ... was designed to 
reduce." 

Blacks, 68 percent of the time. 
Hispanics, S7 percent of the time. 
Whites, S4 percent of the time. 

Sentences for crack cocaine are also 100 times greater than for powder cocaine. Generally, blacks use 
crack cocaine and whites use powder cocaine. 

• Mandatory minimums are counterproductive--low level participants receive mandatory minimums more often than 
top level kingpins. 

Street-level participants, 70 percent of the time. 
Mid-level players, 62 percent of the time. 
Top-level importers, 60 percent of the time. 

• Mandatory minimums create "cliffs" in sentencing based on small differences in weight. Possession of S.O grams 
of coc.1ine requires a sentence of up to one year, but possession of S.Ol grams of coc.1ine requires a sentence of 
adeast five years. 

9 
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COMPARATIVE OFFENSES 

Keep in mind: Federal guidelines equate one marijuana plant to one kilo (2.2 pounds) of marijuana, regardless of 
the size of the plant at arrest. In LSD cases, the guidelines include the weight of the paper, or the sugarcube, or 
the orange juice in whkh the LSD is mixed. to determine the totaJ drug weight on which sentencing is based. 

Level 24: 4.3 years to 5.3 years 

$8) million worth of larcalf, embe:l:zlemeat, other forms of theft. Kidnappi:n& abdadion. an1awful remaint. 
176 pounds of marijuana, 800 mg. of LSD, 400 grams (less than lib.) of cocaine powder. 

Level 26: 5.3 years to 6.6 years 

Robbery with life-threatenin« injury. 
220 pounds of marijuana, 1 gram (half the weight of one dime) of LSD, SOO grams (a little over 1 lb.) of cocaine. 

Level 28: . 6.6 years to a 8.1 years 

Compiracy or aolic:itation of murdet'. 
880 pounds of marijuana, 4 grams (almost the weight of 2 dimes) of LSD, 8.7 pounds of cocaine powder. 

• Level30: 8.1 years to 10.1 years 

• 

KidnappiJJ& abdoction, unlawful reatraint with raMOn demand. 
1540 pounds of marijuana, 7 grams (a little over 3 dimes weight) of LSD, 8.7 pounds of cocaine powder. 

Level 38: 19.6 years to 24.4 years 

SdJinc or bayiiJI of dUldren fcx ue in the prodoctioo of poroocrapby. 
66,000 pounds of marijuana, 300 grams (approL 3/4 lb.) of LSD, 330 pounds of cocaine powder. 

SOME ORGANIZATIONS 1HAT OPPOSE MANDATORY MINIMUM SEN1ENCES 

• 

• 
• 
• 
• 

• 

10 

The United State. Sentalciq Oxnmissina. The Commission found mandatory minimums to be racially 
discriminative, inefficient, counterproductive, and to have bad no effect on the rate of crime in America. 

The Federal Cocu1l Study Committee 

The American Bar .As3oci•tioa 

Each of the 11 Judicial Conlereoces of Federal 

The National As3oc:i.atioo of Criminal Defense Lawyers 

The American Civil Uberties Union 

.. _....,._,.. 
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TEL (315) 853-4370 

Richard D. Besser 
l3 Arrowhead Way 
Clinton, NY 13323 

Attn: Public Information u.s. Sentencing commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, o.c. 20 002-8002 

Gentlemen: 

----- ---···--

FAX (315) 853-4371 

March 4 , 1993 

I am writing to voice my op1n1on on the 
to the sentencing guidelines that are currently under consideration by your Commission. 

While I believe that the entire concept of mandatory minimums is abhorrent and unconstitutional, there are three amendments that I believe rise above the others in importance: 

1. Eliminate the carrier in determining sentencing in LSD cases. 

2. Reduction in the top guideline from 43-32. 

3. Allow Federal Judges to depart from guidelines if he the defend?.nt provided assistance without the approval of the prosecutor. 
I am sure you are aware of the inequities in sentencing that result from application of the current guidelines in LSD cases. If not I would offer the following: 

One gram of pure LSD (no carrier)=63-78 months, guideline level 26 
One gram of LSD on 100 grams of paper=188-235 months, guideline level 36 

Reduction of the highest sentence for a first time offender to 121-151 is a modest reduction at best. \ihere else in our legal system does a first time offender for a nonviolent crime receive a 10 
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TEL (31 5) 853-4370 

Richard D. Besser 
13 Arrowhead Way 
Clinton, NY I 3323 

FAX (315) 853-4371 

year plus sentence, without parole? People who commit 
armed robbery are let off with less severe sentences. 
Should the Federal Courts apply sentences that are 

s0vcrc =rimes th!n the st2te courts 
do for violent crimes? I think not. 

As to allowing judges to have latitude in sentencing, 
I would postulate that the justice system was designed 
to have prosecutors prosecute and judges and juries 
determine guilt and impose sentences. In Federal 
drug cases discretion is taken from the judges and 
given to the prosecutor who's motives are typically 
self-serving. It appears that in their zealousness 
to apply just ice even-handedly they created a system 
that recognizes no extenuating circumstances and have 
denied judges the ability to perform their judicial 
responsibilities. · 

It appears to me that your Commission could do a lot 
to correct these and other inequities in sentencing, 
to say nothing of what you would do for prison over-
crowding and the drain on the Country's resources, 
both financial and human, by passing these amendments. 

As someone who has been personally impacted by these 
guidelines I would be more than happy to offer additional 
testimony. 

Sincerely, 

R.D.Besser 

cc: Families Against Mandatory Minimums 
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February 26, 1993 

Henry N. Blansfield, M.D . 
1 Cedarcrest Drive 
Danbury, CT 06811 

(203 ) 744-6222 
Fax (203 ) 744-6336 

United States Sentencing Commission 
1 Columbus Circle, N.E., suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public information 

As a physician currently engaged in providing services to psychoactive drug users in our 
society and concerned with reducing hann to them. I strongly support amendments to 

guidelines that would drastically lessen their length. I am opposed to 
j\ ' mandatory lengths of incarceration based upon the type of illicit drug involved in felonious 

drug selling and its weight. There must be a return to consideration of an arrested 
individual's prior record and willingness to accept rehabilitation and treatment if a 
compulsive drug user. Most of all, leniency would seem indicated if the nature of the 
crime, namely selling, has not directly hanned another. Reforms in the length of sentences 
need to be retroactive to allow redress for those already imprisoned by previous unfair and 
inhumane mandatory rules of sentencing. 

Working as a clinician in the drug/alcohol field for twenty years has led me to believe that 
chemical dependence is a disease resulting from alterations in neuron receptor - transmitter 
mechanisms. Paradoxically society criminalizes the use of certain agents acting on the 
central nervous system while permitting the legal acquisition and consumption of others 
that have been repeatedly shown to have morbid deleterious heath effects, i.e. alcohol and 
tobacco. This, in itself, is the epitome of hypocrisy. 

There is increasing awareness of the adverse impact of present drug laws on society, 
particularly the urban minority young male population. Racism and the drug war have 
been addressed by Clarence Lusane in his book "Pipe Dream Blues". A study of the 
impact of current drug policy, from a crime and corrections standpoint, has been carried 
out by tbe Monroe County Bar Association (Rochester, New York and environs) and 
detailed in a report called "Justice in Jeopardy". This report can be obtained from : 

James C. Gocker, Esq. 
130 East Main St. 
Rochester, NY 14604 
(716) 232- 4448 
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I enclose a a New York Times article dealing with alternative sentencing, a policy 
whose time has-come. Such approaches need to be strongly considered not only because 
they are dictated by the evidence pointing to the failure of present drug policy involving 
crime and corrections to succeed in alleviating or reducing the problem, but also because 
alternatives may be much less costly. The crime and corrections industry will, of course, 
lobby strongly against any change in the 70% dollar allocation they are now receiving. 

Sincerely yours, . 
\....-" /2- <...c..---

Henry N. Blansfield, M.D . 
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)Jealers' Deal:.· Rehabilitation, Not Jail 
half·the cost or Imprisonment, about s treet.<frug pathology of 

ConUnutd From Page BJ s•o.ooo. But the real choice 1n public two decades ago, smiled, noting that 

• · == poUcy ts not lhal simple. and altema· avJd peer-pressure Ia only one tool 

year. Mr. Rlos, who Is finishing his Uve approaches to prison can prove Intended to root out fakery. 

flrst year .ln rigorous rehabilitation, ·risky for responsible oftlctals. Mr. Rlos salcf he eventually found 

·aalcf. "1 had already been In jail and •A Terrtfylna Experience• change and growth In himself neees-

. that just made me a little crazier." An 1 dl 1 sary to stay In the program . 
. He remains f2:J.u ever, to walk ass stant str ct attorney, Su- " Here, Instead of doing ?·to 15 1n 

san A. Powers, recalled the Initial 
away from the dea But It he does, a anxiety that the program, rooted 1n prison, I'm not even doing tJme," he 

special pursuit team will try to track Mr. Hynes's unusual use of his case- said gratefully. "I'm learning a lot 

him down and put him· back on the disposal powers might prove to be 1 • about myself, what a threat 1 am to 

narcotics court treadmlll toward the · gamble.that fallect, with addicts sean- me and to What lam learning 

. overwhelmln& llkell!tood of serving dalously tleelngln droves. "It was a IJ to finally begin valuing my Jl!e." 

long years 1n prison, with no terrifying experienC8," she said. "But Of the 30 percent 1n dropouts from 

chance at mercy from Mr. Hynes. the results so far have been rather the program, Mr. Hynes's pursuit 

The program Is Intended to deal amazing." Ms. Powers pointed out squad, put together especially tor this 

. with the legions of drug dealers who ·that 10 percent of the addicts admit· proaram, hu arre.s ted percent to 

. basically underwrite their own addle-. ted to the program have stayed ver- , resume. tl)e court process. Of 64 re-

t!cm with the money they make sell· sus a rate of about 13 percent niiJon- · tumed to court, 51 received 

U\J,f Seccnd offenders like Mr. Rlos ally In voluntary drug-tre3tment pro- fnrtsona u 
· ace very tough Jaws providing man- grams 
datory prison tJme and no easy plea " Retention Is the key to success,. Only t'M) misdemeanor 

baf'lalns. Prison reformers say such studies show even If you're forced to treatment - a Uibute to the original 

1 aeeond·fetony taws are unre-allstJcat- enter a program," she salcf. "They selectJon of linn second·felony drug 

l
ly harsh,·but Mr. Hynes Is exploiting can change·you If they can k.eep ""'' .. • cuet by the DI5Uict Attorney to 

the harshness, In erteci, In his new -... • guarantee the harsh stick needed to 
program. · · complement the program's Inviting 

Half the states have comparable carrot. 
· drua crackdown tawa mandaUna 'Th' • · th h d t Lona-ranae effects are yet to be 
prison ume ror repeat and lS lS e ar es measured atnce only tbe first 14 · 

.these .have been InStrumental In the tht'ng' a.n a· ddt'ct's uates have returned-to their commu-
mushroomlna of prison populations DJUes. "I had my hand on the door-

· and expenses across the nation • knob several tJmes. ready to wallc." 
: through a high turnover in drugar- gotng to do,' a aald Anaelo K., aradti-

rests. Thla growth has not necessarily ate who completed the 

foc:usedonthemorevtolentertmlnats 'direCtOr says. resldenUal and I"Hntry programs, 

who are at th11 heart of the public's leamJna to be a diesel mechanic In 

alarm and the polltlcJans' enactment the process. Through the program he 

of harsh remedies. . · hu obtained a Job 1n hJs old neighbor· 

U 2 Y. providing the programs are u lone hood, Sunset Part. stJJl u drug·tn-

. • P ura · term and experience proven u Day·· fcsted u when he bqan dealing as a 

· Wtth· prisons becomlna slutled, top ancf samaritan. 
some criminal-Justice officials are "This Is actually a lot harder tor · · Be .... Ad It' 
lookfna for cheaper, more productJve them than Jail," salcf Ed HIIJ, dlreetor ....... ... u 

. : altematJves. Few new programs be- of the privately run Daytep VIllage fr;>_un
1 

1n my 

> J aides Mr •. Hynes's Drua Treatment center In Swan Lake. In the Cltskllll. ..,.""" en. o aald. 

1
·;".· .,....,...... .to Priloa off•r such a where Mr. Rlos, ever a maaager, hu "The program resumed my lite. I feel 

.t . powertuJ combiDatloa ot aeduct!M · rtsen 1n 11 months to be me ehld · Uke I Uved the reat.of chllcSJ:lood lD a 

.. and penalty to try to chanp addJets admlnlstrator for runnlna the wood- · , yu.rmtapectforwardtoflnallybe&D 

who have beta c:aretuny screened shop and Its staff. adulL' BulcaUy, they. taught ·me 

and cot merely to detalD them behind "'Ibis ts the hardest thJna 111 alSo we're not bad people." be IIJcf of the 

ban unUl they come out to deal 'diet's aolna to do because tt repro- Samaritan Vutaae program his 

aaatn. aents true and total c:hanp." Mr. HlD fellow acl41cta almtna chail&e. 

Under the proaram. anated deal- Ald. "No more the awaaerlna toulb Despite the proaram • modeat en-

en who speod up two com- IUY with the .45 pistol In nil belt or the roUmern.lll aurpr!Jinl retention rate 

P1etlnc drqonhabWtatlcn .. millimeter 1n hla boot. We're ta1kJna amona the notoriously unreliable alSo 

Ub Da1COP VWqe complete overhaul" diet communJty II encouraatna 

Samu1&la V1Dip att rewarded · enouab to attract praise from the 

baY!DI die dnl cbarps lot wbJ He stressed that socJety wu rtaht office of Gov. Mario M. oiomo ud a 

tbeJ...,. urac.ed dropped; tbe ar· to want Its cJeaned of tbe · dedsion to expand lt to the othercJty 

,...._. dlllltll free to punuea MW ptaaue of addlct.<fealera like Mr. RJol pi"CCIeCUton. A $700,000 state alloca· 

life wldl oae lea felony but that the realluue. flftally faced ·uon of Fedetal ant.Mfrua money will 
blot: . Jully by th!J proaram, wu whether to help f1Dance 300 new . resfdefttiaJ 

But wbo yteJd to the tempta· lrY to chanae them or to merely I'W" treatmau lloU beyoDd the 200 1ft the 

. tJaa to walk out 011 the rehabiUtatJon antet a deeper problem with prtscn- BrooklyD PI"'ORRD- . 

f:
rocram•a rouah aelf-uamlnatJon, tou&hened crimlnala. · '"The future ot th1a ·•pproach ts 
ob t.ralnlD& and other responslblUtJes Mr. Rlos. a Uim, watc:htuJ man very dependent on the av.ilable 

mmedla&ely race the fuU force tit with more than halt his 28 yean ot treatment llotl." MJ. Powen 

New York State's predlca&e felony · ure already Invested 1n dNJ.t. aaJd ltreaed. '"There are only tomethina 

law, wl\lc:b mandates priloD Ume for praamat!Jm wu u effectJve u Ideo Uke 15,000 fulkcale ruldenUaJ slots 

MCOnd.Ume c1rua offenders, with lit· allam In Mr. Hynes's procram. He avallabM natJonaJJy - amufna.Jy 

tJe 1...-y alfotded aenteneJna that he had Jumped at the small - and maybe two-thirds of 

Judges. Proaram mainly to avoid prtton ud . them are 1ft New YoB and camonua. . 

For pubUc otfidall. the coat of had thou&ht he could eue throup If the Cllfttoc Adm.lnllt.raUoo lt aeri- · 

treatment venus lnc:arceraUon of and feign dedication when needed, u • ous with Its talk about chana1n& 
oonv1olent drua offenden IJ lncreas- with other more casual proarams 7G-30 approach ·or law-eforcement-

lnaJy lmportanL The· Broolclyn pro- that he had aone throu&h lnllde prt. to aomethina more of a 

aram c:osu about .$17,000 a year for on and out. 50-50 breakdown, then this proaram 

each dealer .In treatment, leta than Mr. Hill, a Daytop a raduate from r and others like It have a futunt.' ' 
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n. JONES 
r Judge 

UNHED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

400 South Avenue 
Sioux Falls, South Dakota 57102 

December 22, 1992 

Honorable William W. Wilkins, Jr. 
Chairman, U.S. Sentencing Commission 
Federal Judiciary Building 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

RE: Post-sentence Supervision Juvenile Offenders 

Dear Judge Wilkins: 

I have been told the Sentencing Commission will soon be 
proposing legislation that would provide for post-sentence 
supervision in juvenile cases. I am writing to express my 
support for such a proposal. This issue is important to us 
because we dispose of an inordinate number of juvenile cases 
resulting from crimes committed in Indian country. 

For a lot of the same reasons post-sentence supervision is 
appropriate for adults, it is equally appropriate for 
juveniles. Moreover, given the personal and social problems 
frequently present in many of these cases, the need for post-
sentence supervision is often acute. Furthermore, one should 
not be deceived by the "tender" age of some juvenile 
offenders; they are frequently impetuous and dangerous and 
pose a serious threat to the public. Accordingly, post-
sentence supervision would not only provide an opportunity for 
much needed guidance and encouragement, it would also provide 
a means of removing dangerous juvenile offenders from the 
community and returning them to residential correctional 
treatment programs. 

Sincerely, 
. I 
I fA"/,_/-"' _,. ' '(../'' / I '. _. 

.• j '- <: " • ' I/..'<.. I • "" ..... ___ _ 

.' JOHN B. JONES . 
' I I Chief Judge / 
... _, --·' 

cc: Mr . Donald Chamlee, Chief, 
Division of Probation, AO 



t Office of the 
FEDERAL PUBLIC DEFENDER 

MIDDLE DISTRICT OF FLORIDA 

Reply to: JACKSONVlLLE 

H. JAY STEVENS 
Federal Public Defender 

Post Office Box 4998 
311 West Monroe St. - Suite 318 
Jacksonville, Florida 32201 
Tel.:phone 904 232-3039 

January 2, 1993 

Federal Building - Suite 417 
80 Nonh Hughey Avenue 

Orlando, Florida 32801-2229 
Telephone 407 648·6338 

Mr. Michael Courlander 
Public Information Specialist 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002 - 8002 

Timberlake Annex, Suite 1000 
501 East Polk Street 

Tampa, Florida 33602-3945 
Telephone 813 228-2715 

FT. MYERS DIVISION 

Barnell Centre - Suite 704 
2000 Main Street 

Ft. Myers, Florida 33901 
Telephone 813 334-21188 

Re: Comment on Dec. 31, 1992 Proposed Amendment 61 

Dear Mr. Courlander: 

our office represents Mr. Terry Lynn Stinson in stinson v. Uni.ted 
states, Case No. 91-8685, in which certiorari was granted on November 
11, 1991. The stinson case involves the question whether it is a 
misapplication of the sentencing guidelines for a court to fail to 
follow the specific direction of current U.S .S .G. §4B1.2, application 
n. 2, that possession of a firearm by a felon is not a " crime of 
violence." Proposed amendment 61 would reverse the directive which is 
the subject of Stinson. 

The brief on the merits in stinson is due January 6 , 1993 and 
oral argument before the Supreme Court is set for March, 1993. The 
action taken by the Sentencing Commission in announcing this proposed 
amendment at this time obviously creates uncertainty as to the proper 
disposition of Stinson. We would request that the proposed amendment 
be withdrawn until the Supreme Court has ruled in Stinson. 

Barring that, we would ask permission to present testimony at the 
scheduled hearing on March 22, 1993 in Washington. We will further 
written comment no later than March 15, 1993, as required by the 
announcement in the Federal Register . 

Sincerely, 

WILLIAM M. KENT 
Assistant Federal Public Defender 

WMK:wmk 
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p,,st <O!ficr 1:11.t 
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January 15, 1993 

The Honorable William W. Wilkins, Jr. 
Chairman 
United States Sentencing Commission 
1331 Pennsylvania Avenue, N.W. 
Suite 1400 
Washington, D. c. 20004 

Dear Judge Wilkins: 

Not too long ago while I Has still engaged in 
defense practice I realized that the "career offender 
guideline" posed a real difficulty in dealing with my 
clients. I should have mentioned it to the Sentencing 
Commission at the time, but for some reason failed to do 
so. 

It was interesting recently to find that my son, 
Bill, has run into the same difficulty. I asked him to 
write for your consideration. He has done so and after 
reading his letter, I have no additional comments except 
that I concur completely with his analysis of the problem 
and suggested solution. This should not impose an 
additional effort upon the U. S. Attorney, but even if it 
does, when compared to the tremendous adverse effect on 
the defendant under the system, it seems that such effort 
could be justified. 

Please give the enclosed letter the consideration 
which it richly deserves. 

Thanks for all the good efforts your Commission 
brings to the sentencing process. 

Sincerely, 
i\ 

); · i I 

·, t 

I , .. f . 
• .J • -·or 

/ I f / f •t --.:..-< \ c..A .. ·t.( t.<., ·?)\ 
I ,·, I 

/ 
... I. 

. , . v , ___ _ 

\-JLO , s r : a j v 

' . 
L. Osteen, 

............ -.:,'. 
Sr . 



ADAMS & OSTEEN 

ATTO R N E YS AT LAW 

POST Of'F'ICE B OX 248 9 

G REEN S BORO, NOR TH CAROLINA 274 02·2 499 

J . PATRICK ADAM S 

W ILLIAM L . OSTEE N , JR. 

BB&T B U I I.O ING ·SUITE 305 

201 WEST MAR K f'T S T R E ET 

January 13, 1993 

The Honorable William w. Wilkins, Jr . 
Chairman 

States Sentencing Commission 
1331 Pe nnsylvania Avenue, N. W. 
suite 1400 
Washington, DC 20004 

Dear Judge Wilkins: 

AREA C ODE 919 

T ELEPHONE 274·294 7 

HERMAN A MASA SM ITH 
Of' C OUNSEl. 

I a m writing to request tha t the Sentenc ing Commission 
consider amending the guidelines to correct what . I b e lieve is a 
difficult, if not unfair, situation under the career offender 
guideline . 

Sectio n 4B l .l of the guidelines deals with the career 
offender. The penalties pursuant to that section result in greatly 
increased guideline ranges for certain defendants. It is my belief 
that a defendant should be given notice by the government prior to 
entry of plea or trial if such penalties may be imposed. This 
could be done pursuant to a framework similar to that required 
under 21 u.s.c. §841 and §851 for enhanced penalties . 

I bring this to the Commission because of a recent difficulty 
encountered in one of my own cases. My client was charged with 
bank robbery. My preliminary calculations led me to believe a 
sentencing range of six to eight years was possible, unless the 
career offender enhancement applied. If applicable, my defendant's 
sentence could be in the 17 to 20 year range , close to the maximum 
possible. I was unable to advise my client effectively with 
respect to his alternatives. 

Knowledge of a defendant's prior criminal r ecord is a matter 
almost exclusively within the government's control prior to trial 
or plea. Neither a criminal defendant nor his counsel have access 
to resources such as the NCIC or other records of criminal 
convictions. Most defendants, as a practical matter, do not have 
a clear recollection of prior convictions. There is not sufficient 
time, prior to trial or plea, for a defe nse a ttorney to accurately 
investigate prior r ecords particula rly if a d e fenda nt h a s lived i n 
a nothe r jurisdic tion . 
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The Honorable William W. Wilkins, Jr. 
Chairman 
United states Sentencing Commission 
January 13, 1993 
Page Two 

I recognize that the guidelines treat a defendant that accepts 

responsibility favorably. acceptance is a factor 

determined following entry of a plea; a defendant is not assured of 

that reduction. Realistically, most defendants want to understand 

their maximum exposure in making a decision as to whether to plead 

or go to trial. Defense counsel wants to inform the defendant of 

his alternatives to the fullest extent possible. 

Although the enhanced penalties pursuant to 21 U.S.C. §841 

increase the minimum and maximum sentences applicable, I believe 

the notice theory contained therein should apply to §481.1 as well. 

There is no practical distinction between §841 and §481.1. 

One of the problems defense attorneys run into if they 

recognize that the career offender provisions apply is that often 

a defendant cannot believe or accept their applicability after 

being so advised. Notice by the government prior to entry of a 

plea would alleviate that problem, at least in part. 

Second, when a defendant is caught by surprise at the career 

offender adjustment in the presentence report, he is often 

antagonistic to both his lawyer and the system, and will 

subsequently seek appellate or other relief. I believe a notice 

requirement would alleviate this problem by giving a defendant 

advance notice of the stricter penalty. 

Rather than cause more cases to go to trial, I believe prior 

notice of a career offender enhancement will induce more defendants 

to cooperate. It would give a defendant a tangible reason to 
believe he will receive such a sentence. 

Even in cases in which the government failed to notify a 

defendant, criminal history points would be assessed to take into 

account the convictions; a trial court could depart upward if the 

career offender guideline was not noticed based on the trial 

court's discretion. I believe the trial court should have some 

discretion in dealing with these sentences. 

It is my belief that such a provision of notification would 

promote more fairness in the criminal process, and lead to more 

informed pleas. 

I further believe that such notice could be given with 

relatively little 'extra work' by the United States. Usually 

government agents will make some effort to ascertain a defendant's 



The Honorable William W. Wilkins, Jr. 
Chairman 
United States Sentencing Commission 
January 13, 1993 
Page Three 

record during the investigation . Following indictment, the 
probation office investigates a defendant's record for purposes of 
pretrial release . These probation records may or may not be 
disclosed to the defendant; if disclosed, they have to be returned 
to that office immediately following the detention hearing. The 
United States Attorney can order an NCIC check ; any information 
contained therein which is unclear can be checked out quickly 
through law enforcement resources. 

I realize courts have generally held that application of the 
career offender guidelines is not a basis for the defendant to 
withdraw his plea. I do not believe that such a holding means the 
current system cannot be changed to promote additional fairness . 

My bank robbery case is awaiting resolution. I am still 
uncertain as to whether the career offender adjustment will apply . 
Before entry of the plea, the government ordered an NCIC check, but 
wouid not voice an opinion on the applicability of the career 
offender adjustment. One conviction noted a burglary arrest but 
said "adj. wth." I contacted an attorney in Florida; their 
investigator could only find four adult convictions which did not 
give rise to the career offender adjustment. My client assures me 
he only has one adult felony conviction for a crime of violence or 
drug offense. I remain uncertain. We will wait and see . 

Thank you for your time and consideration. 

Sincerely, 

tu cl l L 
. -· William L . Osteen, Jr. 

WLO : cam 



L. RALPH MECHA M 
DIRECTOR 

ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

E. MACKUN, JR. 
DEPUTY DIRECTOn WASHINGiON, D.C. 20544 

Honorable William W. Wilkins, Jr. 
Chairman 

February 10, 1993 

United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
Washington, D.C. 20002-8002 

Judge Wilkins: 

I write to express my appreciation of the Proposed Guideline Amendments for 
Public Comment for the 1993 amendment cycle. This document displays the proposed 
changes in a format that is easier to follow than the more formal presentation published 
in the Federal Register. By displaying proposed changes adjacent to sections of text that 
would be deleted, and including an index containing a brief synopsis of each proposal, 
you make the lengthy and highly technical document "reader-friendly". 

The work of the United States Sentencing Commission is important to the Federal 
Judiciary. Presentation of the proposed amendments in this manner assists the members 
of the Judicial Conference Committee on Criminal Law and members of my staff who 
provide support services to them by making it easier to analyze the impact of the 
proposals on the work of the courts. Your efforts to streamline the process are 
appreciated. 

cc: Honorable Vincent L. Broderick 

SincerelY, / - ") ' ) 

/-l// ;;· // 

.. L. Ralph 
Director 

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY 



William W. Wilkins. Jr. Chairman 
Julie E. Carnes 
Michael S. Celacak 
A. David Manone 
Ilene H. Nagel 
Paul l. Maloney (ex officio) 
Edward F. Reilly. )r. (ex officio) 

UNITED STATES SENTENCING COMMISSION 
O NE COLUMBUS CIRCLE, NE 
SUITE 2-500, SOUTH LOBBY 

WASHINGTO N, DC 20002-8002 
(202) 273-4500 

FAX (202) 273-4529 

February 10, 1993 

Honorable Martin L. C. Feldman 
United States District Court 
500 Camp Street 
New Orleans, Louisiana 70130 

Dear Judge Feldman: 

Thank you for your comments regarding proposed amendment 56 that 
would permit the courts to apply retroactively the Commission's recent amendment to 
§3El.l (Acceptance of Responsibility). 

The Commission published this proposed amendment, along with several 
others, at the request of the Legislative Subcommittee of the federal Defenders. In my 
judgment, the proposed amendment is not likely to gain the necessary four votes to be 
passed by the Commission. At this time, I do not expect to support the proposed 
amendment, primarily for the reasons cited in your letter. Moreover, making the three-
level reduction under §3El.l retroactive for already-sentenced defendants would do 
nothing to further what I believe was the primary objective of the amendment -- creating 
an additional incentive for defendants to enter an early guilty plea and/or provide 
complete information regarding their offense involvement in a timely manner. 

I would also like to take this opportunity to commend you for the 
contributions you periodically have made in guideline training for newly appointed 
federal judges. Rusty Burress and others speak highly of your work in this area. 

Your continuing interest in the work of the Commission is greatly 
appreciated. 
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With highest personal regards and best wishes, I am 

Sincerely, 
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January 28 , 1993 

Honorable William W. Wilkins, Jr . 
Chairman 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2- 500, South Lobby 
Washington, D.C. 20002 

Dear Judge Wilkins: 

RE: Proposed Guidelines Amendment 
Retroactivity of Amended Guidelines 
Range (Proposed Amendment No. 56) 

Thank you for the "Reader Friendly" copy of the pro-
posed guidelines amendments that were submitted for public 
comment. As usual , the Commission has done an extremely compe-
tent job in pursuit of a mammoth mission. I write briefly to 
oppose proposed amendment number 56 , regarding the retroactivity 
to Section 3El . l, concerning an additional 1 level reduction for 
Acceptance of Responsibility. 

Although I would not presume to speak for the federal 
judiciary, I know that I and several members of my Court have 
previously held that Section 3El.l is not retroactive. Our Court 
was flooded with applications to reduce sentences. I suspect 
that the view that Section 3El.l is not retroactive dominates the 
current case literature around the country, and that most courts 
dealt with numerous applications. 

I respectfully suggest that to now make Section 3El.l 
retroactive could bring all kinds of unforeseeable chaos in 
connection with sentence reductions. One can expect hordes of 
applications corning in invol ving cases as far back as the imagi-
nation can take one. The extent to which applications have been 
denied is still another consideration, and what one would have to 
do with them remains uncertain because the extent of retroactivi-
ty seems unlimited. Although I do not feel the need to testify , 
I did wa n t to s hare these conce rns with you . 
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Honorable William W. Wilkins , Jr. 
January 28 , 1993 
Page Two 

When you have an opportunity , pl ease give my friend , 
Rusty Burress , my cheerful good wishes and tell him that I hope 
to see him at the next video program for newly appointed federal 
judges. 

Sincerely, 

MLCF:dcw 
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National Association 
of Manufacturers 

James P. Carty 
Vice President, Government Regulation, 
Competition & Small Manu fac turing 

The Honorable William Wilkins 
Chairman 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Chairman Wilkins: 

March 4, 1993 

On behalf of the more than 12,000 members of the National Association of 
Manufacturers (NAM), we are submitting this comment letter in response to a request for 
comments that appeared in the December 31, 1992, Federal Register. We have confined our 
comments to Amendments# 23, 24, 31, 45 and 47. 

Amendment # 23 -- Abuse of Position of Trust 

It appears the intent of the amendment is to clarify that the Abuse of Position of Trust 
(Sec. 381.3) adjustment should be used only in certain narrow circumstances. As drafted , it 
is not clear the amendment achieves that goal. We believe the amendment wrongly focuses 
on the employment sphere to define the process of determining special trust cases. Although 
there are cases involving defendants who have abused their managerial or professional 
discretion, there are any number of cases outside the employment realm involving abuse of 
special trust. For example, sexual abuse of a minor by a "big brother" or "big sister" would 
clearly violate a special trust as would similar abuse of a parishioner by a clergyman, or a 
boy scout by his troop leader. None of these examples falls directly within the workplace, 
yet each plainly implicates relationships of special trust. To use the employment situation as 
a global explanation of abuse of special trust is, therefore, potentially confusing and could be 
misleading to a court. As an alternative, we recommend the following. 

" 'Special trust' refers to a position of public or private trust characterized by 
substantial discretionary judgment that is ordinarily given considerable 
deference. Positions of special trust are often within an employment context 
involving professional or managerial discretion, but may frequently fall outside 
the employment context. For this section to apply, the position of special trust 
must have contributed in some substantial way to facilitating the commission 
or concealment of the offense. This section will apply to a narrow class of 

1331 Pemuylvan.ia Avenue, NW, Suite 1500 
DC 

(202) Fa:": (202) 637-3182 
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where the trust relationship is special and where breach of that trust is 
ordinarily met with heightened societal opprobrium." 

Amendments# 24, 31 and 47- Substantial Assistance to Authorities 

Each of these amendments raises the legitimate issue of whether the government 
should be interposed as a "gatekeeper" between the defendant and the court on questions of 
'fact bearing on sentence administration. At present, the question of whether the defendant 
has rendered substantial assistance to authorities can be placed before the court if and only if 
the government so moves. This ground for departure stands alone in requiring a government 
motion to put the issue before the court. 

The N AM believes there is no compelling reason to treat this basis for departure 
different from all others. Although we are unaware of any empirical evidence suggesting 
that wrongdoing is occurring to an appreciable degree, the current system holds the 
for abuse. The prosecutor can act arbitrarily and capriciously toward·. the defendant, and can 
erect unreasonably high hurdles for agreeing to move for a reduction of It strikes 
us that the possibility for abuse is sufficiently great so as not to outweigh any countervailing 
need to retain the government in the role of "gatekeeper." 

It is not sufficient to argue, furthermore, that the exclusive government motion is 
necessary because the government's testimony is crucial in arriving at a factual determination 
that the defendant has rendered substantial assistance. Current guidelines provide that 
"[s]ubstantial weight should be given to the government's evaluation of the extent of the 
defendant's assistance." Sec. 5K1.1, comment (n.3). There is thus an existing mechanism 
that assures that departures will occur only in cases where there is sufficient evidence that the 
defendant has in fact rendered substantial assistance. 

To preclude abuse and assure fairness, the court should be permitted in all cases to 
consider a motion to depart by the defense as well as the government. We therefore believe 
that either amendment# 31 or 47 will accomplish the goal but that amendment# 24 is overly 
narrow in its application and would exclude such motions in far too many deserving cases. 

Amendment # 45 Multiple Victims 

Amendment # 45 would establish a new adjustment based upon the number of persons 
"affected" by the offense. We oppose its adoption. The language of the amendment is 
exceedingly and dangerously vague and the amendment introduces a novel concept into 
sentencing policy that is of questionable wisdom. Is an "affected" party a victim? Can one 
be "affected" and not be a victim? What is the definition of "affected." Can it entail 
emotional effects? 
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The Honorable William Wilkins 
March 4, 1993 
Page 3 

Focusing on the consequences of an offense is problematic. Punishment based on 

unforeseeable outcomes wrongly intetjects chance into the criminal justice system and, as a 

result, undermines the purpose of sentencing guidelines. Cases involving multiple victims 

are currently, and should continue to be, dealt with by increasing the number of counts 

leveled against the defendant. See, e.g., Sec. 2Nl.l(d)(l)(fampering With Consumer 

Products). 

We appreciate having the opportunity to comment. If we can be of any assistance in 

the future, please do not hesitate to call on us. 

Sincerely, 

/ Ja:es P. Carty 
Vice President 
Government Regulation 
Competition and Small Manufacturing 



UNITED STAT ES DISTRICT COURT 
N ORTH ERN D I S TRICT OF ILLINOIS 

219 SOUTH DEARBORN STREET 

CH ICAGO. ILLINOIS 60604 

JUDG E 

March 1 7 , 1993 

The Honorable Ann c. Williams 
United States District Judge 
219 South Dearborn, Chambers 1988 
Chicago, IL 60604 

Dear Ann: 

TELEPHONE 
312·435 ·5713 
F TS·387· 5 7 13 

I have comments on three aspects of the proposed amendments. Actually, I have comments on others, but I care particularly about these three. 

I. I disagree very strongly with the proposed amendments Nos. 1 and 35. I do not believe that the rule barring evidence of acquitted conduct ought to be adopted. If the standard of 
proof at sentencing hearings is to remain preponderance of the evidence for all or nearly all purposes, the standard should not be changed for prior acquitted conduct. The proposed amendment can only be founded on the theory that for this one sort of 
evidence proof beyond a reasonable doubt is requi red and estoppel 
occurs because there has been a prior judicial determination that such proof had not been made out . Why is there a different rule for criminal conduct which has not been charged (and for which defendant had no chance to be acquitted)? And what is acquittal? The failure to convict of a particular offense when a jury fails to decide it while convicting or acquitting of related offenses? As a matter of policy I also obj ect and I do so because of cases like those of United States v. Fonner, 920 F.2d 1330 (7th Cir. 1990) and United States v. Masters, 978 F.2d 281 (7th Cir. 1992). 

II. I agree with Amendments 23 and 29. The prior rule and its commentary were at war with each other as I noted in United 
States v. Odoms, 801 F. Supp. 59 (N. D. Ill. 1992). The 
Commission should propose this amendment, it is a better course of act ion than the efforts of courts to read into the guideline what is not there. 
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III. The proposals (24, 31, 4 7 ) to allow departure for 
substantial assistance without government recommendation are ones 
I would like to support but the administration of such a rule 
would be difficult. I foresee subpoenas against federal agencies 

Assistant u.s. Attorneys in order to secure testimony about 
how valuable the assistance was. There is a real risk of 
prolonging hearings of and compromise of confidential information 
under this new rule. Suppose defendant X says he gave valuable 
information about dope dealer Y, what happens if the reason this 
was of no assistance is that Y is an undercover agent still in 
the field. Y has committed no crime so departure is not 
justified. Does the government have to reveal this? 

JBZ:fo 
cc: John Steer, General Counsel 

u.s. Sentencing Commission 

truly yours, 

Judge 
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THE OF 

March 26, 1993 

United states sentencing Commission 
one Columbus Circle, N.E., Suite 2-500 
Washington, D. C. 20002-8002 

Attention: Public Information 

Dear Commissioners: 

WASHINGTON. D.C. 

EN-93-0160 
CC:MJM 

The United States customs Service has reviewed 
the proposed amendments to the Federal Sentencing 
Guidelines as published in the December 31, 1992, issue of 
the Federal Register (Vol. 57, No. 252, Part IV). Please 
accept our comments on the following proposals • 

With regard to Proposals 6 and 7, CUstoms agrees 
that the commentary to S2Bl.l (Larceny, Embezzlement, and 
Other Forms of Theft), S2B1.2 (Receiving, Transporting, 
Transferring, Transmitting, or Possessing Stolen Property), 
and S2Fl . l (Fraud and Deceit) should be amended to identify 
circumstances in which the loss does not fully capture the 
harmfulness and seriousness of the conduct. Where some of 
the harm caused by the offense was nonmonetary, CUstoms 
strongly believes that this circumstance should be adopted 
as a specific offense characteristic providing for a one or 
two level increase instead of an invited upward departure . 

For Proposal 8, our comment is limited to the 
change vith-Application Note 7, which addresses "mules". 
Due detection problem that contraband 
carryinq .. "JJules" present to customs, we support Option 3 

shall not receive a mitigating role 
adjust.ent for that quantity of contraband that the 
defendant transported) for its strong deterrent effect. 

Concerning Proposal 9, customs believes that 
reducing the upper limit of the Drug Quantity Table from 
level 42 to level 36 sends the "wrong signal" to those 
criminal elements involved in narcotics trafficking . 
Therefore, we strongly oppose this change • 
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The issue in Proposal 13 invites comment on 
whether S201.1 {Unlawful Manufacturing, Importing, 
Exporting, or Trafficking; Attempt of Conspiracy) should be 
amended to address the calculation of weight under 
negotiation in a reverse sting operation. The concern is 
that when government agents set a price for the controlled 
substance that is substantially below its market value, the 
defendant is able to purchase a significantly greater 
quantity of it than his available resources would have 
allowed otherwise. With the base level of the offense 
being tied to the quantity of narcotics purchased, one 
assumes that the concern is that these defendants are thus 
"unfairly" treated under the existing guideline. customs 
strongly disagrees with this characterization. The purpose 
behind pegging guidelines to the weight of the narcotics is 
to create a stronger deterrent for the larger amounts of 
narcotics involved. An amendment such as this would 
suggest that a target of a reverse sting operation is 
somehow less culpable than a defendant who purchased the 
same amount of narcotics .at its market value. CUstoms does 
not see the logic in that argument since the criminal 
intent and act is the same in both situations. This 
amendment would in effect be giving a "break" to those 
defendants who happened to be "lucky" enough to be the 
target of a reverse sting operation. 

Proposal 20 revises the guidelines in Chapter 
Two, Part s (Money Laundering and Monetary Transaction 
Reporting). ·A joint working group of the Departments of 
Justice and Treasury are currently preparing comments on 
this section and customs opinion will be included in that 
report. 

As to Proposal 26, due to CUstoms enforcement 
responsibilities regarding the exportation of stolen 
vehicles, we agree that the offense levels in S2B1.1 
{Larceny, Embezzlement, and Other Forms of Theft) and 
S2Bl.2 {Receiving, Transporting, Transferring, 
Transmitting, or Possessing Stolen Property) should be 
raised to reflect the increases in the maximum imposable 
sentence from five to ten years' imprisonment under section 
102 and;·l.Q3 of Public Law 102-519 (Anti-car Theft Act of 
1992)._,...,...,.· 

. should you have any questions, please contact 
Matthew McConkey of the Chief Counsel's staff at 927-6900. 

Sincerely, 

Michael H. Lane 
Acting Commissioner 
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DAVID S. RUDOLF' 
THOMAS K. MAHER 
ANDREA A. CURCIO 

312 WEST FRANKLIN STREET 

CHAPEL HILL, NORTH CAROLINA 27516 

JEFF ERICK ESSEN March 19, 1993 OF COUNSEL 

Mr . William w. Wilkins, Jr. 
Chairma n 
United Sta tes Sentencing Commission 
133 1 Pennsylvania Avenue, Northwest 
Suite 1400 
Washington, D.C. 20004 

Dear Chairman Wilkins : 

TELEPHONE 
(919} 967·4900 

FACSIMILE 
(919} 967·4953 

The Criminal Law Section of the North Carolina Academy of 
Trial Lawyers has carefully studied the proposed amendments to the 
guidelines, policy statements, and c ommentaries to the Federal 
Sentencing Guidelines published in the December 31, 1992, Federal 
Register for the 1993 amendment cycle . 

Our Section has also established a dialogue with your 
Practitioners Advisory Group and has studied the Group ' s responses 
to the amendments for this cycle. 

The Criminal Law Section of the North Carolina Academy of 
Trial Lawyers fully endorses the positions taken on each of the 
proposed amendments by the Practitioners Advisory Group. The 
Criminal Law Section urges that the Commission adopt the changes 
proposed in Ame ndments No. 1, No. 20 and No. 39. 

The Criminal Law Secti on strongly urges that the Commission 
rej ect the changes proposed in Amendments No . 5, No. 41 and No . 42 . 

The Criminal Law Section of the North Carolina Academy of 
Trial Lawyers thanks the Sentencing Commission for this opportunity 
to express its views on the proposed amendments and remains 
available for future consultation on these and any other matters. 

Sincerely, 

ls·-2 l ' l 
,....... J _//V (c / v- ·/ 

-· -<-oa"vid s. Rudolf / 
(/ 

DSR/ cd 
NCATL93.C04 
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P.O. Box 12806 Raleigh North Carolina 27605 

Mr. William W. Wilkins, Jr. 
Chairman 

March 19, 1993 

United States Sentencing Commission 
1331 Pennsylvania Avenue, NW 
Suite 1400 
Washington, DC 20004 

Dear Chairman Wilkins : 

The Executive Council of the Criminal Justice Section of the 
North Carolina Bar Association has reviewed the proposed 
amendments to guidelines, policy statements, and 
commentaries to the Federal Sentencing Guidelines published 
in the December 31, 1992, Federal Register for the 1993 
amendment cycle. 

Our council has also established a dialogue with your 
Practitioners Advisory Group and has studied the Group's 
responses to the amendments for this cycle. 

The Council fully endorses the responses of the Practitioners 
Advisory Group to each of the amendments proposed during 
this cycle. We urge the adoption of Amendments of No. 39, 
No. 20, and No. 1, and support the options and modifications 
proposed by the Practitioners Advisory Group. 

The Council strongly advocates the rejection of Amendments 
No. 5, No. 41 , and No. 42. The Council thanks the 
Sentencing Commission for this opportunity to express ou r 
views on these matters. 

cc: J. Donald Cowan, Jr. 
Charles E. Burgin 
Allan B . Head 
Lyle J. Yurko 
Jo Hambrick Kittner 

Sincerely 

Robert B. Rader, Chair 
Criminal Justice Section 
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PACDL 
Pennsylvania Association of Criminal Defense Lawyers 

March 12 , 1993 

Honorable William Wilkins, Jr. 
Federal Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
South Lobby 
Washington, DC 20002- 8002 

POST OFFICE BOX 189 
LIMA. PA 19037 

(215) 566-8250 
FAX (2 15) 566-8592 

NACDL Affiliate 

In Re : Prop osed Amendments By The 
Practiti oners Advisory Group 

Dear Judge Wilkins : 

The Board of Directors of the Pennsylvania 
Association of Criminal Defense Lawyers wishes to express our 
approval of the proposed amendments to the Federal Sentencing 
Guidelines as submitted by the Practitioners Advisory Group . 
As practitioners , we experience first-hand the impact of the 
Guidelines not only on our clients but on the entire judicial 
system . 

In stating our support, we draw particular 
attention to the following: 

Proposed Amendment 35. Treatment of acquitted 
conduct under §1Bl . 3 Relevant Conduct . PACDL 
prefers Option 1 yet recognizes that the majority 
of conduct deemed relevant conduct for sentencing 
purposes is generally not included in acquitted 
counts but is most often " uncharged conduct". 
Further, we believe that any conduct used for 
sentencing should meet the beyond a reasonable 
doubt standard and should be submitted to the trier 
of fact during trial. 

Proposed Amendment 36. Rule 11 procedure. PACDL 
supports the recommendation in this comments. It 
should also be noted that the Federal Court section 
of the Allegheny County Bar Association is 
recommending that the local rules for the Western 
District of Pennsylvania be amended to require a 
pretrial conference including the Government 
prosecutor, the defendant and the probation officer 
in order to disclose the facts and circumstance s of 
the offense and the offender characteristics 
applicable to the Sentencing Guideline range. 
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Proposed Amendment 39. Reduction of offense level for 
drug quantity . PACDL supports the overall scheme of 
this proposed amendment and believes that a maximum 
offense level of 36 achieves the purpose of the 
Sentencing Guidel ines system . 

The proposed amendments by the Practitioners Advisory 
Group are a definite improvement upon the Federal Sentencing 
Guidelines as presently exist. The input of attorneys who 
work with the Guidelines on " the front line" must always be given 
high priority. PACDL supports the efforts of the Advisory Group. 

CMR : abs 

Caroline M. Roberto 
Board Member and Chair of the 
Sentencing Committee 
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United States Sentencing Commission 
Attn.; Public lnfonnation 
One Columbia Circle, N.E. 
Suite 2-500. South Lobby 
Washington, DC 20002-8002 

Dear Sentencing Commission, 

Teresa E. s ·torch 
P.O. Box 449 
Albuquerque, NM 87103 

March 15, 1993 

I am writing with the following to the proposed amendments to the Sentencing Guidelines. I will refer to the guideline section for which the amendment is being proposed. and I will be following in the order in which the amendments are discussed in the Federal Register, Vol. No. 252. · 

1. Support the amendment to Sec. 1B1.3 (not using acquitted counts for relevant co_nduct). 

2. No comment on the amendment to Sec. lBl.ll (use of version of guidelines) . 

3. Support the policy statement amendment to Sec. 1Bl . l2 (Juvenile Delinquency Act). 

4. No comment on amendment to Sec 2A4.2 (demanding ransom). 

5. No comment on amendments to fraud, theft, tax guidelines. 

6. Support amendment to Sec. 2Dl.l(a)(3), establishing a mitigation a mitigation ceiling of level 32 is still too high. however. 

7. Support amendment to Sec. 3B1.2, Option 1 (upper limit of drug quantity table at 36). 

8. Support amendment to Sec. 2Dl.l concerning "mixture or substance" not including waste. 

9. Support to Sec. 2Dl.l (a)(3), Option 1 (offense level limited by amount involved ... at any one time). 

10. Support future amendment to Sec. 2Dl.l which would take into account "sentencing 
entrapment• issue in reverse sting operation, and would suggest that amount be on market 
rate ant what defendant could reasonably purchase at market rate. 

11. No comment to amendment to Sec. 2Kl.3 (using Career Offender definition of prior 
convictions instead of Criminal History definitions) . 

ct:st C6/ tt / CO 



• 12. No comment-to' alrtendment to Sec. 2K2.1 (definition of fireanns). 

13. Oppose amendment to Sec. 2K2.1 (knowledge that firearms stolen). 

14. No comment to amendments listed at paras. 17 and 18 of Fed. Reg. 

15. Levels 6 and 8 for violations of 18 USC 922 and 930 appropriate. 

16. Amendment to Sec. 2S 1.1 (a)(l) concerning 11\f defendant committed the underlying offense" 
and "level for that offense can be determined" is vague. Otherwise, no comment. 

17. No comment on amendments to the tax section. 

18. No comment to amendment to Sec. 2Xl.l. 

19. Support amendment to Sec. 3Bl.3. 

20. Support an amendment to the guidelines which would allow a judge to depart for S':JbStantial 
assistance without government motion for non-violent first offenders. 

21. Support amendment to Sec. 6Bl.2 (requiring government to disclose information to guideline 
application). 

• - 22. No comment on car-theft guideline. 

23. Support consolidation guidelines as outlined at Para. 27 of Fed. Reg. 

24. Support the additional language to Introductory Commentary at Ch. 5, Part H, as proposed 
by the Judicial Conference. 

25. Support the Bar Association amendment to 5K 1.1, over the Com mission's amendment 
commented on above at Para. 20; should not be limited to first offenders. Support Option A 
in providing an additional ground for departure rather that B. 

26. Supports expanding Zones A and Bin general (Para. 33, Fed. Reg.). 

27. Supports restrictin& sentencing court's consideration of conduct that includes the elements 
of the offense to which Defendant pleads &uilty (Para. 34 Fed. Reg.). 

28. Support propo= amendments as outlined by Practitioner's Advisory Group, Paras. 35, 36, 
37, 38, 39, 40, Fed. Rea. 

29. No comment on amendment proposed by IRS and US Posta1 Service (Paras. 41-46, Fed. 
Reg.). 

• 30. Support proposed amendments as outlined by Federal Defenders (Paras. 47-56, Fed. Reg.) . 

ct:st 
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31. Oppose amenemems proposed by the Department of Justice (Paras. and 60-66, Fed. 
Reg.). 

32. No comment on amendments proposed by the Department of Justice, Paras. 58 and 59, Fed. 
Reg. 

Teresa E. Storch 

tT : ST C6 / t T/ CO 



• 

• 

• 

I 

United States sentencing commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.c. 20002-8002 

Dear Commissioners: 

March 12, 1.992 

This letter concerns the series of proposed amendments to 
the sentencing guidelines. I am writing to advocate the 
passage of proposed Amendment SO, which will eliminate 
the weight of the carrier in LSD cases, allowinq the 
actual weight of the drug, not the carrier weight, in 
determining the offenders sentence. 

I believe Amendment 50 will correct the current inequity 
in the sentencing of LSD offenders. I believe that LSD 
ottenders are being and have been sentenced far in excess 
of what justice requires due to the inclusion of the 
carrier medium. 

I also advocate passage of proposed amendment 56, which 
would allow for the correction of the previous 
guidelines, which were enacted with good intent, but in 
practice have proven to be at at odds with Congress's 
mandate to the Sentencing commission to promote 
uniformity of sentencing. 

Thank you tor your consideration regarding this matter. 

Sincerely, 

Virginia L. Conroy 
2187 C11'fton 
st. Louis, KO 63139 

** TOTAL PAGE. 001 ** 
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Judge Billy w. Wilkins, Jr. 
Chairman 
u. s. Sentencing Commission 
One Columbus Circle, N.E., Ste. 2-soo 
Washington, D.C. 20002-8002 

Re: 1993 Proposed Amendments 

Dear Chairman Wilkins: 

I wish you and the Commission and the Judicial 
Working Group a productive March 8th conference. 

I submit herewith comments on the proposed 
amendments for the 1993 cycle. As always, silence is 
ambiguous and may signify one or more of the following : 
approval; no opinion; deference to others more 
knowledgeable; no experience; no clue. One almost 
overriding -consideration governs my responses: evervone 
complains when changes occur and thereforec only 
absolutely necessary changes should be made. Those, we 
recognize . by the vague notion of "consensus," untoward 
appellate attention, and by the insights contained in 
comments by Sentencing Commission "consumers." 

On separate pages , then, numbered to match with 
the number of the proposed amendment, I comment where ( 1) 
I cannot restrain myself; (2) where I f eel certain that 
reasonable minds will differ a nd I want my vote recorded ; 
(3) where I feel qualified to take issue with the need 
for any change at all; and, (4) where I disagree for 
reasons stated. 

If any member of the Commission/staff reviewing 
these remarks wishes further exp l anation, please call . 

Sincerely, 

Alicemarie H. Stotler 
united states District Judge 

714 I 836.2055 

I 799·2055 
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Amendment 3 

1. Omit proposed § 1B1.12 

Unless the function of Policy Statements has 
been expanded to alert attorneys to a law that they 
should already know if they handling a juvenile case in 
federal court or to alert probation officers to the non-
applicability of guideline sentencing to juveniles, this 
addition is an accurate but superfluous statement of 
prevailing law. § 1B1.12 is unnecessary inasmuch as the 
Supreme Court decision states the rule. 

(I suppose it is ironic that in a recent 
juvenile homicide on my docket, neither counsel nor the 
probation officer appeared to know of u.s. v. R.L.C .. ) 

2. Retain the Second Paragraph of § 5Hl.l 

We know that "Age" is discussed in Chapter 5 
and I favor retention of § 5H1.1's second paragraph. 

It is still accurate; R.L.C. merely put a cap 
on the sentence. Either the case citation, or one 
sentence, or both, could be inserted: 

However, the sentence may not exceed 
.the maximum of the guideline range 
applicable to an otherwise similarly 
situated adult. See United States 
v. R.L.C., 112 S.Ct.1329 (1992). 

3. Fix the Index 

No entry appears in the Index for "minors" or 
for "juveniles." The amendment could be downgraded as 
suggested above and enlarging the Index would be the 
simplest place to help practitioners and probation 
officers note this minor addition. 

USSC93Aaendaenta 
(Rev. 2/27/93] 2 
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Amendment 56 

As suggested on page 5 concerning "healing" 
amendments, retroactive applications will hopefully be 
kept minimal. 

It seems that § 3582 (c) contemplated primarily 
Offense Level changes as grounds to modify sentences. 
This Amendment would be the first, as best as I can tell, 
to inject Chapter 3 Adjustments into Chapter One's list 
in§ lBl.lO(d)'s retroactive amendments. 

It certainly is a policy call, of course, but my 
fairly recent research on this issue that no 
circuit was concluding that the amendment to§ 3El.l was 
to be applied retroactively. There will be a great 
number of motions forthcoming, be assured . 

USSC93Aaendaenta 
(Rev. 2/27/93] 8 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

February 23, 1993 

u. s . Sentencing Commission 
One Columbus Circle , N. E., Suite 2- 500 
Washington, D. c. 20002-8002 
Attention: Public Information 

Dear Judge Wilkins 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202-3980 

Attached hereto are personal comments regarding certain proposed guideline amendments. I have written a separate document for each of the issues on which I commented. Understand that the comments provided are only my own and are not representative of this agency or the Court for which I work. 

Thank you for the opportunity to comment on the proposed amendments . 

Sincerely 

David E. Miller, Deputy Chief u. s. Probation Officer 
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DATE: 2- 23-93 

UNITED STATES DISTRICf COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

***MEMORANDUM*** 

RE: 26. Iss ue f or comment. 

FROM: 

TO: 

David E. Miller, Deputy Chief 
U. s. Probation Officer 

U. S . Sentencing Commission 
Public Information 

746 U.S POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINN ATI 45202-3980 

The appropriate guideline for carjacking is the robbery guideline found at 283 . 1 . It has all the elements needed to calculate the offense l evel . carjacking is a viol ent offense commited against a person and should comprise i t s own cou nt group for each crime . 
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February 22, 1993 

THOMAS P. JONES 
ATTOR.NEY AT LAW 

EAST CE"'TER. STR.EET 

P. O . OR..-.WER. 0 

8EATTYVI LLE. KENTUCKY 41311 

' GOGl 4G4·2G48 

U.S. Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, DC 20002-8002 

To the U.S. Sentencing Commission : 

I would like to express my support for the proposed 
amendments to the Sentencing Guidelines. I would especially 
like to voice my support for the following tour amendments : 

Proposal II , option 1 : restructures 201 . 1 so that the 
offense level is based on the largest amount of a 
controlled substance in a single transaction. 

Proposal 39: reduces the offense levels associated with 
higher drug quantities by two levels. 

Proposa1 50: bases the offense level in 201.1 on the amount 
of actual L.S.D. involved without including the weight of 
any carrier medium. 

Proposal 56 : pertains to 181.10, expanding the court's 
ability to apply changes in the Sentencing Guidelines 
retroactively. 

These proposals would all help to insure fairer judgment in 
dealing with small-time drug offenders. It is only fair and 
reasonable to make any changes retroactive, providing 
convicted offenders the same reduced sentences being granted 
to new offenders. Thank you for your efforts at making the 
guidelines more equitable, so that the punishment will truly 
reflect the orime . 

!PJ/bll 
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HAROLD D . VIETOR 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT O F IO WA 

February 9, 1993 

United States Sentencing Commission 
One Columbus Circle, N. E. 
Suite 2-500, South Lobby 
Washington, D. C. 20002 - 8002 

Attention: Public Information 

This letter sets forth some comments I have concerning 

proposed guideline apendments. I may supplement these 
with a later letter after I have had an opportunity to examine 

the proposGd guidelines amendnents in detail. 

By and large, the proposed look good to me . I 

strongly favor proposed anendments 1, 9, 10, 11, 12, 23 and 25 . 

In respect to 13, issue for comment, I believe section 

2D1.1 should be amended to reduce the amount of drugs for which 

the defendant should be held responsible to the amount that the 

negotiated paynent would fetch on the actual market . 

In to 24, issue for comment, I believe that th e 

court should have departure power for s ubstantial 

assistance, without a government motion, when the defendant is a 

first offender and the , offense involves violence. Indeed , I 

would prefer an even broader power. 

In respect to 40, issue for comment, I believe the 
t:; t.!-. .z. 

for powder and crack cccaine . The Draconian required 

for c rack offenders are unconscionable . 

In respect to 66, issue for comment, I strongly oppose a 

level enhancement for felonies committed by a of, on 

4<.hel1alf of , or in association with a cr imi nal gang because I 
/(\ li o:ve that such a guide 1 i ne •.vou ld be d i f f .icu 1 t to app 1 y, \,·oulcl 

!.>ocl\ ,;r or. CJUilt by dSSociation, and would tend to i:1fringe or 

•:ons:-itutional rights of frGe e:nd associ.::!tion. lt 

\,'·)•ll.d v:ork far than qood, I . 
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