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DATE: 2/23/93 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

***MEMORANDUM*** 

RE: 29 and 30. I ssues for ·comment . 

FROM: 

TO: 

David E. Miller, Deputy Chief 
U. S . Probation Officer 

U. S . Sentencing Commission 
Public Information 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

its effort to learn and correctly apply the guidelines the 
/f probation system generally has been reluctant t o attempt to find, 

justify and recommend departures. We were driven by a mentality of 
"doing it right", meaning t e chnically c orrect guideline 
applica tion. This attitude has . become practic e to the e xtent the 
Courts follow the lead of probat ion officers. 

The system does need to loosen up and recognize the importance of 
the use of sound , reasoned and rational departures. The Cornmisson 
should look carefully at all of its departure language and 
determine if adjustments can be made to permit a more liberal 
r eading which might e na b le Courts great er freedom to depar t . 

The original plan of the Commission to observe common practices of 
the Courts over time; to monitor departures , and to propose 
amendments consistent with those findings i s still good logic . I 
am not sure the vast number of gu i d e l ine amendments have met that 
standard her etofore . 
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CURE is dedicated to reducing crime through 
rehabilitation. One of the first steps in this process is the 
perception by the person convicted that "the system" is fair . 

When the potential is there in the Guidelines to use 
acauitted conduct to enhance then I believe the 
system will be perceived as "rigged" . 

In fact , in my opinion , this proposed amendment goes 
against the very spirit of the confirmation hearings of the 
first commissioners that were conducted in 1985 by Sen. 
Charles Mathias , the Republican from Maryland . 

I sha l l never forget Sen. Mathias asking the commission-
appointees " to raise their ha nds " if they had ever spent time 
in jail. For those who had not , he encouraged them to visit 
the jails and prisons . 

By this exercise , Sen. Mathias was encouraging a word 
that is almost non- existent today, " mercy". Sen. Mathias was 
indirectly telling the Commission that their attitude should 
be one of coming down of the side of reducing (not enhancing) 
the sentence whenever appropriate ! 

In the same way, I 
proposed ame ndments that 
especially the one that 
carrier in LSD cases. 

encourage you 
would reduce 

would .eliminate 

to support the 33 
drug sentences 

the weight of the 

In this regard, I have attached a copy of a recent 
letter that we have received . I have removed the name since 
we are not certain if he wants his name to be known . 
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