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The court would also have available a 2 level upward adjustment because the offense
described in the amendment commentary would involve obviously vulnerable victims (§
3AL1).

6. Proposed Amendment number 7 - Fraud & Theft - The Commission invites
comment on whether certain guidelines (§§ 2B1.1, 2B1.2 and 2F1.1) should be
amended to identify circumstances where upward departure may be appropriate to
take into account circumstances where loss does not fully capture the seriousness
of the offense. Proposed Amendment number 7 is related to number 6 and
suffers from similar defects.

a. Cumulativeness

Most of the examples given in this proposed amendment often are covered
by existing provisions. For example:

A fraud offense which "caused particularly significant emotional trauma to
...one or more victims" will, at least in some cases, be covered by the
vulnerable victim adjustment (§3A1.1), which specifically refers to "mental
condition", and victims who were "particularly susceptible to the criminal
conduct".

An offense in which the defendant "consciously or recklessly endangered
the solvency of...one or more victims" most often will be covered by §
2F1.1(b)(6) where the victim is a financial institution.

A fraud offense in which the defendant risked the health, bodily safety or
life of one or more victims is covered by § 2F1.1(b)(2)(B) (2 level increase
where more than 1 victim involved) and § 2F1.1(b)(4)(2 level increase, to a
minimum of 13, if the offense involved conscious or reckless risk of serious
bodily injury).

b. Mens Rea

As discussed above in connection with Proposed Amendment number 6,
the examples given would authorize the court inappropriately to depart upward
based on wholly unintended, and possibly unforeseeable, consequences.
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s Preference for Authorizing Departures

This proposed amendment poses the question whether the Commission should

continue to add specific offense characteristics with 1 or 2 level increases, or simply
authorize upward departure when unexpected situations arise. The latter approach is
preferable. The government often advocates application of specific offense
characteristics whenever there is any supporting evidence, however slight. The courts
have developed an unsettling tendency of accepting the government’s arguments
uncritically. On the other hand, the courts seems more reluctant to depart without
ample supporting evidence. Thus, by authorizing departure in unexpected situations, the
courts would be given needed flexibility without inviting unwarranted increases in offense

levels.

s

Reque r ment n r 13 - Calculation of weight under negotiation in

- reverse sting cases - Should there be an amendment addressed to the offense level

determination in such cases? Yes. Why? Because government agents should not
be able to control, and increase, a defendant’s potential punishment based on the
agents’ ability to set artificial market conditions. A defendant should not be
punished for what he or she would like to be able to do, but rather on the basis
of what he or she can do.

To determine an appropriate amendment to address the issue raised by the
Commission, it is necessary to realize that the problem is actually broader than
stated by the Commission. The problem exists not only where government agents
set a below-market price, but whenever agents, in a reverse sting operation, create
artificial market conditions that increase a defendant’s purchasing power.

Two recent cases of which the PAG is aware help illustrate the scope of
the problem. In one case, undercover government agents offered to sell the
defendant 300 kilograms of cocaine. The defendant agreed to do so. The only
problem was that he had no money (none). The agents, however, suggested that
the defendant issue a quit claim deed to his house to the agents to serve as
collateral for the cocaine purchase, which the defendant than did. (As a result,
the house has been forfeited.) It turns out that the mortgage on the house
exceeded the current appraised market value of the property--i.e., the house had
negative equity. The government’s position is that the defendant should be
punished for a 300 kilogram offense.

In the second case, the defendant wanted to purchase S kilograms of
cocaine and had the money to do so. The undercover FBI agents said they did
not deal in such small quantities and that they would only sell the defendant 55
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kilograms. Since the defendant did not have money for 55 kilograms, the agents
told him the payment and delivery of the five kilograms would be the first
installment on a 55 kilogram deal. If government agents were not the supposed
sellers, there either would have been no deal (if the sellers were insistent upon
only selling in quantities greater than 50 kilograms) or there would have been an
agreed upon sale of 5 kilograms. Nevertheless, under the conditions set by the
agents, the overall 55 kilogram deal proceeded and the defendant was arrested
when he showed up with money for five kilograms. At sentencing, the
government argued that the offense level should be based on 55 kilograms,
because the defendant had agreed to purchase that amount. The district judge
saw this as a transparent attempt by the agents to manipulate the guidelines and
refused to sentence on the 55 kilogram amount. The judge ruled that the
defendant had the ability to purchase five kilograms and that the offense level
should be based on that amount.

It seems to the PAG that the judge in the second case adopted a
reasonable method for resolving the artificial market problem. (While the judge’s
ruling in the second case might be seen as suggesting that an amendment is not
necessary at all, we doubt that all or even most judges would feel free to adopt
such an approach without an amendment providing authority to do so.) The
guidelines should provide that in a reverse sting case, where the government sets
or agrees to artificial market conditions which have the effect of increasing the
defendant’s purchasing power, the court shall determine the defendant’s offense
level on the basis of the amount of drugs that he or she could have purchased
based on the agreement.

The amendment should provide that this method is mandatory (i.e., "shall
determine") whenever artificial market conditions have been set or agreed upon
for several reasons. First, no defendant should be sentenced on the basis of
artificial market conditions. Second, if the amendment is not mandatory, disparity
will result among similarly situated offenders. Third, the passage of such an
amendment will probably reduce the frequency of such cases but it is less likely to
have such a salutary effect unless it is mandatory (i.e., if agents know that it is still
possible to increase a defendant’s punishment by artificial market conditions).

There still remains the question of what constitutes artificial market
conditions. That is not a difficult as it might seem. The DEA keeps statistics on
the "going price" for different controlled substances according to geographic area
and time period. The question of what constitutes artificial market terms for a
sale could be established by expert testimony or common established practices
familiar to the court or the parties. Perhaps the defendant should have the initial
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burden of making a prima facie showing (by proffer or otherwise) that the price
and/or terms were artificial and the government would have an opportunity to
rebut the showing by a preponderance of the evidence standard. Alternatively,
the defendant could have the burden of establishing, by a preponderance of the
evidence standard, that there were artificial market conditions set or agreed to by
the government agents which increased his or her purchasing ability.

One final note. The request for comment number 13 does not completely
address the problem of "sentencing entrapment." There are cases where
defendants are encouraged to purchase, or sell amounts that they had not
intended to, but agreed to buy or sell at the encouragement of government agents.
Even where the defendant has the ability to purchase or sell the increased
quantity (which means they would be unaffected by the proposed amendment), it
seems to me that a convincing case can be made for not sentencing the defendant
on the amount which is the product of government inducement.

Proposed Amendment number 20 - Money Laundering - The PAG strongly
supports the proposed amendments to §§ 2S1.1 through 1.4, pertaining to money

laundering offenses and reporting violations. As noted by the Money laundering
Working Group, the money laundering statute, 18 U.S.C. § 1956, has been used
by prosecutors to "up the ante" in selected cases despite the fact that the charged
financial transaction offenses do not differ substantially from the underlying
unlawful activity. Money Laundering Working Group, "Explanation of Draft
Amendments to §§ 2S1.1 through 1.4" at 1 (November 10, 1992) (footnote
omitted). Also, as the Money Laundering Group recognizes, the existing
guideline’s high base offense level assumed that large scale, sophisticated money
laundering would be the norm. The experience of the PAG is that money
laundering counts are often added to other cases to increase prosecutorial
leverage and obtain harsher sentences. Accordingly, from the perspective of the
PAG, the most important aspect of the proposed amendments is that they remove
the potential for actual or threatened sentence manipulation through charging
practices. We agree with the Working Group that where "the defendant
committed the underlying offense, and the conduct comprising the underlying
offense is essentially the same as that comprising the money laundering offensel[,]
the sentence for the money laundering conduct should be the same for the
underlying offense." Id.

Although we largely support the proposed amendment, we are concerned
about two issues. First, the amendment would eliminate reliance on the table
found in § 2S1.1(b)(2) and substitute reliance on the fraud table found in § 2F1.1,
despite the substantial difference between loss in a fraud case and the value of
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funds involved in a money laundering transaction. Second, the pervasive use of
government stings in money laundering cases, in which the government largely
controls the value of funds involved in the offense, provides continued
opportunities for sentence manipulation and exacerbates the problem of using the
elevated offense levels which would be dictated by the fraud table. Accordingly,
the PAG recommends that the amendment be adopted with certain revisions: 1)
that the incorporation of the fraud table be deleted with the existing money
laundering table remaining in its place; and 2) that a lower base offense level be
employed for violations of 18 U.S.C. § 1956(a)(3).

While we understand the Working Group’s desire to use the fraud table in
order to promote uniformity and consistency in economic crime cases, the attempt
to equate the value of funds in a money laundering transaction and the loss
involved from fraud is without any basis in logic. Fraud offenses almost invariably
involve loss to a victim; and it is this loss which is the driving forcer behind the
table. See § 2F1.1(b). Money laundering offenses involve financial transactions
which do not involve loss to a discrete victim; and, at least under the current
Guidelines, it is the value of the funds involved in the transaction which is the
driving force behind the table. See § 251.1(b)(2).”

In addition to the difference in the "victim," the two offenses are
completely different in terms of the amount of funds generally involved. While
money laundering typically involves relatively large sums of money, fraud comes in
all shapes and sizes: using a counterfeit telephone credit card to make long
distance telephone calls or a scheme to fraudulently collect on a five million
dollar insurance policy.

This difference in the amount of funds involved in each crime and in the
nature of the "victim" of each crime makes any reliance on the fraud table ill-
advised, and the PAG recommends that the Commission not eliminate the table
currently found in § 251.1(b)(2), but rather use this table rather than the fraud
table as the basis for the adjustments called for in the amendment, §§ 2S1.1(a)(2-
3), 251.2(1)(1-2). This table should be used in connection with the amendments

PIndeed, although fraud is far closer in nature to theft than to money laundering in that
both involve a discrete victim who has lost something of economic value, the Third Circuit
recently held that for sentencing purposes the differences between the nature of a theft and
the nature of a fraud rendered the equation of these two crimes "flawed." United States v.
Kopp, 951 F.2d 521, 535 (3d Cir. 1991).
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proposed lower base offense level in light of the Money Laundering Working
Group’s recognition that low dollar amount, unsophisticated cases are prosecuted
under this statute. In the event that the Commission believes that the existing
table is inadequate a revised, money laundering specific table should be
employed.

The proposed guideline amendments fail to recognize the unique nature of
the money laundering sting provisions of 18 U.S.C. § 1956(a)(3). Under that
section the crime is completed if a defendant with the intent (1) to promote
specified unlawful activity; (2) to conceal or disguise property believed to be the
proceeds of specified unlawful activity; or (3) to avoid a CTR requirement,
engages in a financial transaction with property represented by a law enforcement
official to be the proceeds of specified unlawful activity. This section has been
used in an ever increasing number of undercover sting operations in which federal
agents attempt to engage in money laundering activities and represent that their
money comes from unlawful sources. As in drug sting operations the agents
control the amount of money laundered. Accordingly, there is increased risk of
prosecutorial manipulation of the guidelines by government agents increasing the
amounts of tendered funds to increase the guideline range.

In such cases there will never be commission of the underlying offense by
the defendant, since it is the government agents who are representing that they, or
their confederates, committed that offense. Accordingly, while a defendant who
commits an underlying offense and launders the funds will be sentenced under the
guideline for the underlying offense, under proposed § 2S1.1(a)(1) in a sting
operation the defendant will receive a potentially higher sentence for only
engaging in the laundering offense.

For example, if a defendant engages in mail fraud with a loss of $1,600
then launders the proceeds, his offense level would be 6 under the proposed
amendments to §§ 2F1.1 and 2S1.1. If agents merely represented that the funds
were derived from mail fraud and the defendant believed them and engaged in a
financial transaction designed to avoid a CTR requirement, his offense level
would be 10 (assuming a (b)(1)(A) enhancement, 8 if no enhancement). It makes
little sense to punish a defendant more severely for engaging in a sting than for
actually committing of the underlying offense.

Proposed Amendment number 23 - Abuse of Position of Trust - This proposed
Commission amendment would significantly narrow the existing 2 level "abuse of
position of trust" adjustment, so that it applies only to abuse of "special trust."
"Special trust” would be defined as referring to "a position of trust characterized
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by professional or managerial discretion (i.e., substantial discretionary judgment
that is ordinarily given considerable deference)."

The PAG favors adoption of this amendment, because the current "abuse
of position of trust" guideline is extremely broad and susceptible of varying and
unfair interpretations, particularly in fraud and embezzlement cases where some
form of breach of trust almost always exists. The fraud guidelines themselves
already contain a number of add-on provisions, such as the 2 level increase for
"more than minimal planning" or a scheme to defraud more than one victim, and
the 2 level increase for misrepresentation that the defendant was acting on behalf
of charitable, educational, religious or political organizations. § § 2F1.1(2),
2F1.1(3)(A). The embezzlement guidelines likewise contain a 2 level increase for
more than minimal planning. § § 2B1.2. The proposed amendment makes it far
more likely that the 2 level enhancement for abuse of trust appropriately would
be limited to professionals, high ranking managers and others in a special position
of trust, and would not be added to the typical fraud or embezzlement defendant’s
sentence.

The Commission has also invited comment on whether, as an alternative to
modifying § 3B1.3, the Commission should amend § 2B1.1 and § 2B1.2 to add a
specific offense characteristic relating to enhancement for abuse of trust in
embezzlement cases and provide that the enhancement in § 3B1.3 would not
apply if the proposed specific offense characteristic was applied. The PAG
recommends against such an amendment, as that would not cure the overbreadth
problem inherent in the current language of § 3B1.3, and would compound the
problem by adding a vague offense characteristic to the guidelines.

Proposed Amendment number 24 - Substantial Assistance - Call for Comment-
The PAG is in favor of amending section 5K 1.1 by providing that a sentencing

court can, sua sponte, depart downward from the guidelines in those cases
involving first offenders where no violence was associated with the criminal
offense. This would apply in those cases where the government does not present
a section 5K1.1 Motion For Substantial Assistance but where the court
nonetheless finds from the evidence that such a motion would have been
appropriate had it been filed by the government.

Proposed Amendments number 25 and 36 - Standards for Acceptance of Plea
Agreements - The PAG strongly urges the commission to adopt its proposed
amendment number 25 (PAG #36) by adding commentary which would
recommend that the government disclose to the defendant information relevant to
the application of the sentencing guidelines prior to entry of a guilty plea. This
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commentary would create no new right for a defendant, but would add to "truth in
sentencing” and improve the practice of federal criminal law around the country
under the Sentencing Guidelines.

Proposed Amendment number 27 - Guideline Consolidation - The PAG favors
this amendment as it would simplify the Guidelines by deleting 27 Chapter Two

guidelines through consolidation with other guidelines that cover similar offense
conduct.

Proposed Amendment number 28 - Miscellan antive, Clarifying, and
Conforming Amendments Affecting White Collar Offenses - The PAG makes the
following recommendations on some of the miscellaneous amendments proposed
by the Commission:

§ 2B1.1 r mbezzlem her Forms of Thef
The PAG recommends adoption of these changes, which conform the
embezzlement Commentary on loss computation with the Commentary for fraud

and deceit at § 2F1.1.

§ 2F1.1 Fraud and Deceit

The PAG agrees that the specific offense characteristic for violation of an
order should apply only when not otherwise addressed in the guidelines. The
PAG agrees that the Commentary for fraudulent loan applications and contract
procurement cases should be changed to make clear that where the loss
significantly overstates or understates the seriousness of the conduct, an upward or
downward departure may be warranted. Similarly, we agree that the Commentary
on loss determination should be amended to make clear that when loss overstates
the seriousness of the offense, a downward departure may be warranted.

§ 2B4.1 Bribery in Procurement of Bank Loan and Other Commercial Bribery

§ 2C1.6 an or Gratui Bank Examiner for Adjustment of Farm

Indebtedness, or Procuring Bank Loan or Discount of Commercial Paper
§ 2C1.7 Fraud Involving Deprivation of the Intangible Right to the Honest

Services of Public Officials: Conspiracy to Defraud by Interference with
Governmental Functions

§ 2ES.1 Offering, Accepting, or Soliciting a Bribe or Gratuity Affecting the

Operation of an Employee Welfare or Pension Benefit Plan
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14,

15.

16.

17.

§ 2ES.6 Prohibited Payments or Lending of Money by Employer or Agent to
Employees, Representatives or Labor Organizations

The PAG recommends adoption of the proposed amendments for
determining the fines for organizations. These amendments would provide that
consequential damages could be used in lieu of pecuniary loss only when
"reasonably foreseeable." Without such a limitation, consequential damages are
likely to distort the appropriate fine level by taking into account a myriad of
unforeseen circumstances.

Proposed Amendment number 37 - Theft and Fraud - Although styled as an issue

for comment, the PAG supports an amendment to the commentary about loss in
the theft guideline which would conform the commentary in the theft guideline
with the commentary on loss in the fraud guideline.

Proposed Amendment number 38 - Theft - Although listed as an issue for
comment, the PAG would support an Amendment under section 2B .1 which

would provide that the sentencing court has the discretion to make a downward
adjustment in those cases where defendants do not personally profit from the
offense. '

Proposed Amendment number 40 - Cocaine and Cocaine Base - The PAG

strongly supports this issue for comment which would provide that the
Commission would ask Congress to modify or eliminate the provisions that
distinguish between the punishment for powder and crack cocaine at the quantity
ratio of 100 to 1. At a minimum, we would urge the Commission to do a study on
this whole area as to whether or not the ratio of 100 to 1 accurately reflects
current scientific research and whether, in fact, the ratio should be reduced.

Proposed Amendment number 44 - Theft - This amendment increases the offense
level for theft of mail by 2 levels in addition to the monetary value of the property
stolen, and provides a minimum offense level of 14 if the offense involved an
"organized scheme" to steal mail. Without knowing the Postal Service’s
experience with theft of mail, it is difficult to comment on the advisability of
increasing the offense level. Further, we recognize that the Postal Service’s
minimal level 14 approach has already been adopted by the Commission for "an
organized scheme to steal vehicles or vehicle parts," because it often is difficult to
fix a loss figure on stolen vehicles and parts. § 2B1.1(b)(6); comment. (backg’d.).
However, the PAG recommends that the Commission not adopt at this time any
additional guideline that utilizes the "organized scheme" language, as that term is
vague and seems duplicative of the specific offense characteristic for "more than
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minimal planning." Virtually any scheme involving more than one person is an
"organized scheme,"” and the Commission should study whether that term can be
modified to more precisely cover the activity which concerns the Postal Service.

Proposed Amendment number 45 - Multiple Victims - This broad proposal by the

Postal Service would create a new victim-related adjustment of 2 levels if more
than one victim is affected, and if the offense affected 100 victims or more, the
offense level would be increased by 2 levels for every 250 victims, up to a total of
8 levels. The PAG recommends against this proposal, as the 2 level increase
would apply in a large number of typical fraud and theft cases, where dollar value
already acts as a proxy for impact on multiple victims. Also, the proposed step
increase for every 250 victims is arbitrary, and there does not appear to be a need
for such an adjustment, especially given the loss tables, and the likelihood that the
2 level increase for "more than minimal planning" would apply to any scheme
involving a large number of victims.

Proposed Amendment number 46 - Abuse of Position of Trust - The Postal
Service proposes to add to the Commentary for 3B1.1 an application note that
would specify that the enhancement for abuse of a position of trust applies to all
postal employees for theft or obstruction of the mails, embezzlement of Postal
Service funds, and theft of Postal Service property. As noted above, the PAG
supports the Commission proposal to amend § 3B1.3 so that it applies to abuse of
position of special trust. The PAG agrees that Postal Service employees to hold
such a position of special trust with regard to theft or obstruction of the mails,
because they have special access to the mails and the public depends so heavily
on their honesty. Therefore, the Commentary to the proposed Commission
amendment could include a reference to such Postal Service employees.

However, with regard to embezzlement of Postal Service funds and theft of Postal
Service property, the employees do not enjoy a special position of thrust, and
should not be subject to an enhancement for such offenses.

Proposed Amendment number 59 - This proposed amendment would create a
new guideline, § 2F1.2, applicable to violations of the Computer Fraud and Abuse

Act of 1988 (18 U.S.C. § 1030). As stated in the "Synopsis of Amendment", and
as is apparent throughout the commentary, its emphasis is on dealing with non-
monetary harm. This proposed guideline is overbroad and cumulative of existing
provisions.
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a: Overbreadth

The proposed guideline is drafted so that the base offense is largely
meaningless in that one or more specific offense characteristics will apply to
virtually every covered offense. Offense level increases are provided for virtually
all computer crimes including, for example, the mere examination of business
information "not meant for public distribution" (see proposed § 2F1.2(b)(2) and
Application Notes 4 and 7).

Furthermore, inclusion of "consequential losses from trafficking in
passwords” in the calculation of economic loss invites a host of problems. 18
U.S.C. § 1030(a)(6) makes it a separate crime to traffick in passwords only where
there is also intent to defraud. There is, however, no such limitation in proposed
§ 2F1.2(b)(4)(B). "Trafficking" is defined broadly to include the mere "transfer"
of a password (see 18 U.S.C. § 1030(a)(6) and 1029(e)(5)). Thus, less pernicious
forms of trafficking in passwords may be included as relevant conduct under
Guideline § 1B1.3(a)(2). This could include, for example, one "hacker" merely
revealing a password to another without hope or expectation of economic gain.
Inclusion of such consequential losses creates a real possibility that defendants
will inappropriately be punished for acts by others that were not intended or
reasonably foreseeable.

b. Cumulativeness

Violations of 18 U.S.C. § 1030 are presently subject to the fraud guideline,
§ 2F1.1, for which Application Note 10 authorizes upward departure where the
primary objective of the fraud was non-monetary. In addition, Proposed
Amendment number 6 would authorize upward departure where "the fraud caused
substantial non-monetary harm", and Proposed Amendment number 7 addresses a
similar issue. Thus, there is no need for a specific computer fraud guideline to
deal with the sort of non-monetary injury discussed in connection with this
proposed amendment.

In addition, particular parts of this proposed amendment are cumulative of
existing provisions. For example:

Proposed § 2F1.2(b) deals with offenses where the defendant obtained
and/or altered protected information, which includes (under Application
Notes 4 and 6) information "relat[ing] to military operations or readiness,
foreign relations or intelligence, or law enforcement investigations or
operations." This sort of harm is adequately covered by §2F1.1,
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Application Note 10(d), which authorizes upward departure where "the
offense endangered national security or military readiness."

Proposed § 2F1.2(b)(3)(A) deals with offenses which caused or were likely
to cause "interference with the administration of justice." Such offenses
often will constitute obstruction of justice, and be separately prosecutable,
and punishable, under Title 18, Chapter 73 ("Obstruction of Justice"). In
some circumstances (such as where a defendant enters false information in
a law enforcement or court database), this sort of harm might also be
covered by §2F1.1, Application Note 10(b), which authorizes upward
departure where "false statements were made for the purpose of facilitating
some other crime."

Proposed §2F1.2(b)(3)(A) also deals with offenses which caused or were
likely to cause "harm to any person’s health or safety." This sort of harm is
adequately covered by § 2F1.1, Application Note 10(c), which authorizes
upward departure where "the offense caused physical or psychological
harm."

Proposed Amendment number 62 - Bank Fraud - Here, the Commission solicits

comment on whether the guidelines principally applicable to bank fraud (§§
2B1.1, 2B4.1 and 2F1.1) should be amended to provide a 4 level enhancement in
the base offense level for all offenses which affect a financial institution. This
proposal invites problems of both overbreadth and redundancy.

First, if the word "affects" is defined broadly, virtually all offenses involving
financial institutions would be deemed to affect such institutions. Such a result
cannot be justified by the potential consequence to the victim. There is no reason
to believe that a garden variety bank fraud will cause greater damage than a
comparable fraud on another kind of business. Furthermore, there is no
philosophical reason why the former should be punished more harshly than the
latter.

If, on the other hand, "affects" is limited to those frauds which have an
impact on solvency, then the proposed amendments would be largely cumulative
of existing offense characteristics. Sections 2B1.1, 2B1.4 and 2F1.1 already
include as specific offense characteristics that the offense "substantially
jeopardized the safety and soundness of a financial institution" (§8§
2B1.1(b)(7)(A), 2B4.1(b)(2)(A) and 2F1.1(b)(6)(A)); and that the offense
"affected a financial institution and the defendant derived more than $1,000,000 in
gross receipts from the offense" (§§ 2 B1.1(b)(7)(B), 2B4.1(b)(2)(B) and
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2F1.1(b)(6)(B)). In either of those events, the offense level is increased by 4, to a
minimum of 24. Thus, the Guidelines already make ample provision for those
frauds which significantly affect financial institutions.

22.  Proposed Amendment number 65 - The Commission requests comment on

whether §2F1.1 should be amended to include "risk of loss" in determining the
applicable guideline range for fraud when the amount at risk is greater than the
actual or intended loss. As with Proposed Amendment number 6, unintended
harm is an inappropriate measure of culpability. At a minimum, consideration
should be limited to reasonably foreseeable harm. Also as with Proposed
Amendment number 6, this sort of provision might be incorporated into an
application note which recognizes that reasonable foreseeability is a factor to be
taken into account in determining whether the defendant intended a particular
result.

The PAG also supports amendments numbered 29 and 30 proposed by the
Criminal Law Committee of the Judicial Conference of the United States. We especially
support proposed amendment number 29 which would add a paragraph to permit a
downward departure when offender characteristics are present to an unusual degree and
combined in ways important to the purposes of sentencing.

The PAG also supports, in substance, Amendments numbered 31-34 which are
being proposed by the American Bar Association Sentencing Guidelines Committee.

Finally, the PAG supports Amendments numbered 47 and 52-56 of the proposals
submitted by the Legislative Subcommittee of the Federal Defenders. As to proposed
Amendments numbered 48-51 proposed by the Legislative Subcommittee of the Federal
Defenders we prefer our amendment #39 in the Drug trafficking area, but we do
support proposed amendment number 50 which would separate the weight of the carrier
from the actual weight of LSD to determine the offense level in LSD cases. In the same
regard, we also support the concept proposed in amendment number 49 sponsored by
the Legislative Subcommittee of the Federal Defenders which would clarify that the
weight used to determine the offense level should not include the weight of substances
involved in the manufacturing process or substances to which the drug is bonded.

I have confirmed with your Staff Director, Ms. Phyllis J. Newton, that the
Sentencing Commission will allow representatives of the PAG to address the
Commissioners at your Tuesday, March 23, 1993 meeting at 10:00 A.M. As in the past,
the PAG will not be presenting oral comments at the March 22, 1993, public hearing
being held at the Ceremonial Courtroom of the United States District Court of the
District of Columbia.
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I look forward to working with you during this amendment cycIe.

ce ly,
‘P& M~ YA \>§<(
F

red Warren Bennett, Chairman
Practitioner’s Advisory Group

cc: Commissioners Nagel, Gelacak,
Carnes and Mazzone
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PRACTITIONERS ADVISQRY GROUP - MODIFIED AMENDMENT #39

(Changes noted are relative to the CURRENT GUIDELINES)

39,

Synopsis of Proposed Amendment: This amendment reduces the maximum offense level for drug quantity
from 42 to 38 (36 was the madmum offense level in the original sentencing guidelines); provides an
additional enhancement for weapon usage; places a cap on the offense level for defendants with mitigating
roles; reduces the offense levels associated with higher drug quantities; and provides additional guidance
for the determination of mitigating role. (Related amendment proposals: 8, 9, 48, and 60).

Proposed Amendment: Section 2D1.1(a)(3) is amended by inserting the following at the end:




Section 2D1.1(b) is amended as follows (redline indicates additions, strikecout indicates delctions):

C—

*(b) ‘Speciﬁc Offense Characteristics

(1) If a dangerous weapon (including a firearm) was possessed, increase by 2
levels.

(€

zhy

(3) If the defendant is convicted of violating 21 US.C. § 960(a) under
circumstances in which (A) an aircraft other than a regularly scheduled
commercial air carrier was used to import the controlled substance, or (B) the
defendant acted as a pilot, copilot, captain, navigator, flight officer, or any
other operation officer aboard any craft or vessel carrying a controlled
substance, increase by 2 levels. If the resulting offense level is less than level
26, increase to level 26.".

Section 2D1.1(c) is amended by deleting subdivisions 1-11; by renumbering subdivisions 12-19 as 9-16;
and by inserting subdivisions 1-10:

"(c) DRUG QUANTITY TABLE
Cantrolled Substances and Quantity* Base Offense Lewel

LA-2 o




)

At-least-30-KG-butless-than-100 KG or more

of Heroin (or the equivalent amount of other

Schedule I or II Opiates);

Atleast-150-KG-but-less-than-500 KG or more of Cocaine

(or the equivalent amount of other Schedule I

or II Stimulants);

At-least-1:5-KG-but-Jess-than 5 KG or more of Cocaine Base;
Atleast-30-KG-but-less-than 100 KG or more of PCP, or at-least
3-KG-but-less-than-10 KG or more of PCP (actual);
Atleast-30-KG-but-less-than 100 KG or more of Methamphetamine,
or aet-deast3-KG-but-lessthan 10 KG or more of Methamphetamine
(actual), or etleast-3-KG-but-less-than 10 KG or more of "Ice";
At-least-300-G-but-tess-than 1 KG or more of LSD (or the
equivalent amount of other Schedule I or II Hallucinogens);
Atleast12-KG-but-less-thaa 40 KG or more of Fentanyl;
At-least-3-KG-but-less-than 10 KG or more of a Fentanyl Analogue;
At-least-30,000-KG-but-less-than 100,000 KG or more of Marihuana;
At-least-6,000-KG-but-less-than 20,000 KG or more of Hashish;
At-least-600-KG-buttess—than 2,000 KG or more of Hashish OQil.

At least 30 30 KG but less than 30 100 KG of
Heroin (or the equivalent amount of other
Schedule I or I Oplatcs).

(or the e,qtﬁva]cnt amount of other Sche' kI or Il
Hallucinogens);

At least 4 ig KG but less than 1—3 40 KG of Fentanyl;

of Manhuana, -
At least 2;000 5 ;m KG but less than 6,000 20,000
Hashish;

Hashish Oil.

Level 38

Level 36



3) At least 3 10 KG but less than 49 30 KG or more Level 34
_of Heroin (or the equivalent amount of other
Schedule I or II Opiates);

(or the cquwalcnt amount of other Schcdulc
Iorll Sllmulants)

"Ice";
At least 30 100 G but less than 100 300 G or more of LSD

At least 600 2
At least 60 2

4) At least 3 3 KG but less than 3 10 KG of Heroin Level 32
(or the cquwalcnt amount of other Schedule I
or II Opiates);
At least 5 15 KG but less than 35 50 KG of Cocaine

(or the equivalent amount of other Schedule I

or II Stimulants);

At least 50 13) G but less than 358 5 G of Cocaine Base;
At least 3 3 KG but less than 3 10K
4003meutlcsslhan390—G
At least 3 3 KG but less than 3

At least 200 ﬁg@ KG but less than 600 2000 KG"'df Hashish;
At least 20 80 KG but less than 68 200 KG of Hashish Ol.

(5) At least 700-G L K( but less than + 3 KG of Heroin Level 30
(or the equivalent amount of other Schedule
I or I Opiates);
At least 3.5 § KG but less than 5 15 KG of Cocaine
(or the equivalent amount of other Schedule

Iorll Slimulants),

At least ;'90-9

At least ?GIO-G 1 KG but less than 3 KG of Mclhamphctammc or



(©)

)

@

At least 7 10 G but lcss ‘than 10 30 G of LSD (or the cqmvalcnl
amount of olhcr Schedule I or IT Hallucmogcns),

" G of Fentanyl;
Fentanyl Analoguc,

Heroin (or lhe cqmva]cnt amount of olhcr

Schedule I or II Opiates);

At least 2 3.5 KG but less than 3.5 § KG of Cocaine
(or the equivalent amount of other Schedule

I or II Stimulants);

At least 20 35 G but less than 35 5) G of Cocamc Base;

of Mcthamphetam:nc (aclual), or ai least 46 70 G but lcss
than?gﬂlﬂ G of "Ice™;

Heroin (or the cquwalcnt amount of othcr
Schedule I or II Oplatcs).

(or the cqmvalcnl amount of other Schedu.lc

Iorll St:mulants),

At least 100 4&] G but less than 499 700 G of PCP, or at

least 0 40 G but less than 49 71 G of PCP (actual);

At least 60 400 G but less than 460 700 G of Methamphetamine,
or at least -LG 49 G but less than 48 ?ﬁ G of Methamphetamine
(actual), or at least 30 40 G but less ‘than 40 0 G of "Ice™;

At least 3 4 G but less than 4 7 G of LSD (or the equivalent
amount of other Schedule I or II Hallucinogens);

At least 40 350 G but less than 360 280 G of Fentanyl;

At least 18 4& G but less than 40 ?ﬂ Gofa Fentanyl Analogue;
At least 100 4 E KG but less than 499 :m KG of Manhuana

5

Level 28

Level 26

Level 24



)

(10)

Heroin (or the equivalent amount of other
Schedule I or II Opiates);
- At least 460 500 G but less than 506-6 2 KG of Cocaine
(or the cqmvalcnt amount of other Schedule
I or IT Stimulants);
At least 4 5 G but less than § 20 G of Cocaine Base;
At least 89 100 G but less than 100 400 G of PCP or at

Heroin (or thc equivalent amount “of other

Schedule I or I Op:atcs),

(or the cqms-riicnt amount of othermézhcdulc

I or II Stimulants);

At least 3 3.5 G but less than 4 5 G of Cocaine Base;

At least 60 70 G but less than 89 100 G of PCP, or at
least 6 7 G but less than 8 10 G of PCP (actual);
At least 60 70 G but less than 89 100 G of Methamphetamine,

or at least 6 ?‘ G but less than 8 10 G of Mcthamphetamme

At least 6 '1 G but less than 8 I?j Gofa Fentanyl Analoguc.
At least 69 | KG but less than 89 100 KG of Manhuana,

Mkmmcmmmmmmﬁca

Heroin (or the equivalent amount of other Schedule

I or II Opiates);

At least 200 but less than 300 350 G of Cocaine

(or the equivalent amount of other Schedule

I or II Stimulants);

At least 2 G but less than 3 3.5 G of Cocaine Base;

At least 40 G but less than 60 ?ﬂ G of PCP, or at

least 4 G but less than 6 7 G of PCP (actual);

At least 40 G but less than 60 70 G of Methamphetamine,
or at least 4 G but less than 6 ‘! G of Methamphetamine
(actual), or at least 4 G but less than 6 7 G of "Ice”;

At least 400 MG but less than 666 700 MG of LSD

6

Level 22

Level 20



—

At least 4 G but less than 6 z G of a Fentanyl Analoguc,
At least 40 KG but less than 60 70_ KG of Marihuana;

At least 8 KG but less than 13 14 KG of Hashish;
At least 800 G but less than 32 1.4 KG of Hashish Oil.".




Section 3B1.2 is amended by deleting the Commentary and inserting new Commentary as detailed
below:

"§3B1.2 Mitigating Role

Based on the defendant’s role in the offense, decrease the offense level as
follows:

(a) If the defendant was a minimal participant in any criminal activity,
decrease by 4 levels.

(b) If the defendant was a minor participant in any criminal activity,
decrease by 2 levels.

In cases falling between (a) and (b), decrease by 3 levels.

Commentary

Application Notes:







PRACTITIONERS ADVISORY GROUP - MODIFIED AMENDMENT #39

. (Changes noted are relative to the version of amendment #39
published in the Federal Register at the request of the
Practitioners Advisory Group)

39 .

Synopsis of Proposed Amendment: This amendment reduces the
maximum offense level for drug quantlty from 42 to 3396 (36

; places a cap
on the offense level for defendants with mitigating roles;
reduces the offense levels assoc1ated with hlgher drug

guantltles by—é—%e#e%s
+~ and provides additional

guidance for the determination of mitigating role. (Related
amendment proposals: 8, 9, 48, and 60).

Proposed Amendment: Section 2D1.1(a) (3) 1is amended by
inserting the following at the end:

"Provided, that if the defendant qualifies for a mitigating
role adjustment pursuant to §3Bl 2 (Mltlgatlng Role) and -

(d) Phemeyelidine—{(PCP};

(ii) the offense involves only controlled substances other
than those listed in subdivision (i) above, the base offense
level shall not be greater than level 24.




Section 2D1.1(b) is deleted and the following inserted in lieu
thereof:

"(b) Specific Offense Characteristics

(1) If a dangerous weapon (including a firearm) was

aetwaltdty possessed by—the—defendant, or—=the
i fana  edt 3 i 3 £l ciad

- increase by
2 levels.

(2) If a dangerous weapon (including a firearm)_was
actually d
the defendant, or the defendant induced or directed

ther part1c1pant to bfaﬁd&sh——d&sp%&y——ef-éafe

: a dangerous weapon, increase by 4 levels.

If the defendant is convicted of wviolating 21
U.S.C. § 960(a) under circumstances in which (A) an
aircraft other than a regularly scheduled
commercial air carrier was used to import the
controlled substance, or (B) the defendant acted as
a pilot, copilot, captain, navigator, £flight
officer, or any other operation officer aboard any
craft or vessel carrying a controlled substance,
increase by 2 levels. If the resulting offense
level is less than level 26, increase to level 26.
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Section 2D1.1(c) is amended by deleting subdivisions 1-11; by
renumbering subdivisions 12-19 as 9-16; and by inserting the
following as subdivisions 1-8:

At least 30 KG But 1e f“j of Heroin Level 36

bu gs $ of Cocaine (or the
equlvalent amount o' ”ﬂ or II Stimulants);

{1 ' Cocaine Base;

3 of PCP, or at least
PCP (actual),

of Methamphetamine, or at
of Methamphetamine

3 KG |

At least 30 KG
least 3

(actual), or at

least 3 KG but

At least 300 G & Soicth

(or the equlvafmht amount o

or II Hallu

At least 12 KG b

3 of "Ice";
of LSD
other Schedule I

K& of Fentanyl;




(3)

(3)

At
At
At
At

At

At

At
At

At

At

least 3 KG i
least 30,00¢
least 6,000 K
least 600 KG

G of a Fentanyl Analogue;
3 of Marihuana;
of Hashish

G of Hashish Oil.

least 10 KG but less than 30 KG or more of Level 34
Heroin (or the equivalent amount of other
Schedule I or II Opiates);
least 50 KG but less than 150 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
least 500 G but less than 1.5 KG of
Cocaine Base;
least 10 KG but less than 30 KG of PCP,
or at least 1 KG but less than 3 KG of PCP (actual);
least 10 KG but less than 30 KG of
Methamphetamine, or at least 1 KG but less than
3 KG or more of Methamphetamine (actual), or at
least 1 KG but less than 3 KG or more of "Ice";
least 100 G but less than 300 G or more of LSD
(or the equivalent amount of other Schedule I or II

Hallucinogens) ;

At

At

At

At

At

At

At

At

At

At

least 4 KG but less than 12 KG or more
of Fentanyl;

least 1 KG but less than 3 KG or more of
a Fentanyl Analogue;

least 10,000 KG but less than 30,000 KG or
more of. Marihuana;

least 2,000 KG but less than 6,000 KG or
more of Hashish;

least 200 KG but less than 600 KG or more
of Hashish 0il.

least 3 KG but less than 10 KG of Heroin Level 32
(or the equivalent amount of other Schedule I
or II Opiates);
least 15 KG but less than 50 KG of Cocaine
(or the equivalent amount of other Schedule I
or II Stimulants);
least 150 G but less than 500 G of Cocaine Base;
least 3 KG but less than 10 KG of PCP, or at
least 300 G but less than 1 KG of PCP (actual);
least 3 KG but less than 10 KG of Methamphetamine,
or at least 300 G but less than 1 KG of Methamphetamine

(actual), or at least

At

At
At
At

300 G but less than 1 KG of "Ice";
least 30 G but less than 100 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 1.2 KG but less than 4 KG of Fentanyl;
least 300 G but less than 1 KG of Fentanyl Analogue;
least 3,000 KG but less than 10,000 KG of Marihuana;

4



(4)

(5)

(6)

At
At

At

At

At

At

At

At

At
At
At
At
At

At

At

At

At

At

At

At
At
At
At
At

At

At

least 600 XG but less than 2,000 KG of Hashish;
leasgt 60 KG but less than 200 KG of Hashish 0il.

least 1 KG but less than 3 KG of Heroin Level 30
(or the equivalent amount of other Schedule
I or II Opiates);
least 5 KG but less than 15 KG of Cocaine
(or the equivalent amount of other Schedule
I or IT Stimulants);
least 50 G but less than 150 G of Cocaine Base;
least 1 KG but lesgs than 3 KG of PCP, or at
least 100 G but less than 300 G of PCP (actual);
least 1 KG but less than 3 KG of
Methamphetamine, or at least 100 G but less
than 300 G of Methamphetamine (actual), or
at least 100 G but less than 300 G of "Ice";
least 10 G but less than 30 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 400 G but less than 1.2 KG of Fentanyl;
least 100 G but less than 300 G of a Fentanyl Analogue;
least 1,000 KG but less than 3,000 KG of Marihuana;
least 200 KG but less than 600 KG of Hashish;
least 20 KG but less than 60 KG of Hashish 0il.

leagst 700 G but less than 1 KG of Heroin Level 28
(or the equivalent amount of other Schedule
I or II Opiates);
least 3.5 KG but less than 5 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
least 35 G but less than 50 G of Cocaine Base;
least 700 G but less than 1 KG of PCP, or at least
70 G but less than 100 G of PCP (actual);
least 700 G but less than 1 KG of Methamphetamine,
or at least 70 G but less than 100 G of Methamphetamine
(actual), or at least 70 G but lesgs than 100 G of "Ice";
least 7 G but less than 10 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 280 G but less than 400 G of Fentanyl;
least 70 G but less than 100 G of Fentanyl Analogue;
least 700 KG but less than 1,000 KG of Marihuana;
least 140 KG but less than 200 KG of Hashish;
least 14 KG but less than 20 KG of Hashish 0il.

least 400 G but less than 700 G of Heroin Level 26
(or the equivalent amount of other Schedule
I or II Opiates);
least 2 KG but less than 3.5 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);



(7)

(8)

At
At

At

At

At
At
At
At
At

At

At

At
At

At

At

At
At
At
At
At

At

At

At

At

At

At

At

least 20 G but less than 35 G of Cocaine Base;
least 400 G but less than 700 G of PCP, or at
least 40 G but less than 70 G of PCP (actual);
least 400 G but less than 700 G of Methamphetamine,
or at least 40 G but less than 70 G of Methamphetamine
(actual), or at least 40 G but less than 70 G of "Ice";
least 4 G but less than 7 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 160 G but less than 280 G of Fentanyl;
least 40 G but less than 70 G of a Fentanyl Analogue;
least 400 KG but less than 700 KG of Marihuana;
least 80 KG but less than 140 KG of Hashish;
least 8 KG but less than 14 KG of Hashish Oil.

least 100 G but less than 400 G of Heroin Level 24
(or the equivalent amount of other Schedule
I or II Opiates);
least 500 G but less than 2 KG of Cocaine
(or the equivalent amount of other Schedule
I or ITI Stimulants);
least 5 G but less than 20 G of Cocaine Base;
least 100 G but less than 400 G of PCP, or at
least 10 G but less than 40 G of PCP (actual);
least 100 G but less than 400 G of Methamphetamine,
or at least 10 G but less than 40 G of Methamphetamine
(actual), or at least 10 G but less than 40 G of "Ice";
least 1 G but less than 4 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 40 G but less than 160 G of Fentanyl;
least 10 G but less than 40 G of a Fentanyl Analogue;
least 100 KG but less than 400 KG of Marihuana;
least 20 KG but less than 80 KG of Hashish;
least 2 KG but less than 8 KG of Hashish 0Oil.

least 70 G but less than 100 G of Heroin Level 22
(or the equivalent amount of other Schedule
I or II Opiates);
least 350 but less than 500 G of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
least 3.5 G but less than 5 G of Cocaine Base;
least 70 G but less than 100 G of PCP, or at
least 7 G but less than 10 G of PCP (actual);
least 70 G but less than 100 G of Methamphetamine,
or at least 7 G but less than 10 G of Methamphetamine
(actual), or at least 7 G but less than 10 G of "Ice";
least 700 MG but less than 1,000 MG of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 28 G but less than 40 G of Fentanyl;

6



At least 7 G but less than 10 G of a Fentanyl Analogue;
At least 70 KG but less than 100 KG of Marihuana;

At least 14 KG but less than 20 KG of Hashish;

At least 1.4 KG but less than 2 KG of Hashish 0il.".

mi

. L) L]
developed—in—interpreting—TFitle—23 g—5-—< 5
= e T e e =
8482 B—1-

Section 3B1.2 is deleted in its entirety and the following
inserted in lieu thereof:

"§3B1.2. Mitigating Role

Based on the defendant’s role in the offense,
decrease the offense level as follows:

+a)> FEf—thedefendant—was—a—significantiyminimal
Paf Ei Ei Paﬁl—: i Tt a!ii eria&l !&ai aEEi v i E) [ deerease
by—6—levels-

If the defendant was a minimal participant in
any criminal activity, decrease by 4 levels.

If the defendant was a minor participant in

i}



any criminal activity, decrease by 2 levels.

evala

In cases falling between {:
levels.

decrease by 3

Commentary

Application Notes:

L

34,

This section provides a downward adjustment in offense
level for a defendant who has a signifieantiy-—minimal
role—{e—level—reduetion)}—-a—minimal role (4-level
reduction) or a minor role (2-level reduction) in the
criminal activity for which the defendant is accountable
under §1Bl1.3 (Relevant Conduct). In cases falling
between (a) and (b), aS—Fevel—reduetieon—is-provided —and
iﬂ-easee—%a}}1ﬁg—beEweeﬂ—+b+—aﬂé—+e+— a 3-level reduction

is provided.

comparison with the other participants in the criminal
activity for which the defendant is accountable pursuant
to §1B1.3 (Relevant Conduct). The fact that the conduct
of one participant warrants an upward adjustment for an
aggravating role (83Bl.1) or warrants no adjustment, does
not necessarily mean that another participant must be
assigned a downward adjustment for a mitigating

(B%gﬁ%ﬁtﬁ&ﬁ%%yﬂﬁtﬂim&%—-mlnimal or minor) role. See the
definition of "participant" in Note 1 of §3Bl.1.

Subsection (b) (4-level reduction) applies to a defendant
who plays a minimal role in concerted activity. To
qualify for a minimal role adjustment under subsection
(b), the defendant plainly must be one of the least

8



45.

5%,

6+.

culpable, but not the least culpable, of the participants
in the criminal activity. Such defendants ordinarily
must have all of the characteristics consistent with a

mitigating {s&ga&é&eaﬁeky—ﬂaﬂ&m&}——m1nlmal or minor)

role listed in Note 6.

To qualify for a minor role adjustment under subsection
(c) (2-level reduction), the defendant plainly must be
one of the less culpable participants in the criminal
activity, but have a role that cannot be described as
minimal.

The following is a non-exhaustive list of characteristics
that ordinarily are associated with a mitigating

(significantiy—minimal-—minimal, or minor) role:

(a) the defendant performed only unskilled and
unsophisticated tasks;

(b) the defendant had no decision-making authority or
responsibility;

(e)

; and
(d) the defendant did not exercise any supervision over
other participant (s).

With regard to offenses involving contraband (including
controlled substances, a defendant who

(a) sold, or negotiated the terms of the sale of, the
contraband;

(b) had an ownership interest in any portion of the
contraband;

(c) financed any aspect of

(d) transported contraband

activity; or

shall not receive a mitigating (signifd

minimal, or minor) role adjustment below the Chapter Two
offense level that the defendant would have received for
the quantity of contraband that the defendant sold,
negotiated, owned, or transported, or for that aspect of
the criminal activity that the defendant financed
because, with regard to those acts, the defendant has
acted as neither a sigrifiecantiy—minimal,- minimal, or
minor participant. For example, a street dealer who
gells 100 grams of cocaine and who is held accountable
under §1B1.3 (Relevant Conduct) for only that quantity
shall not be considered for a mitigating (sigrifieantly

9



minimal, minimal, or minor) role adjustment. In
contrast, a street dealer who sells 100 grams of cocaine,
but who is held accountable, pursuant to §1Bl1.3, for a
jointly wundertaken criminal activity involving 5
kilograms of cocaine may, if otherwise qualified, be
considered for a mitigating (sigrifieantly—minimal-
minimal, or minor) role adjustment, but the resulting
offense level may not be less than the Chapter Two
offense level for the 100 grams of cocaine that the
defendant sold.

78. Consistent with the structure of the guidelines, the
defendant bears the burden of persua51on in establlshlng
entitlement to a mitigating (

minimal, or minor) role adjustment. In determlnlng
whether a mitigating {stgﬁtfieaﬁeiy—miﬂ&ma}——m1n1mal or
minor) role adjustment is warranted, the court should
consider all of the available facts, including any
information arising from the circumstances of the
defendant’s arrest that may be relevant to a
determination of the defendant’s role in the offense. 1In
weighing the totality of the circumstances, a court may
consider a defendant’s assertion of facts that supports.
a mitigating role adjustment. However, a court is not
required to find, based solely on the defendant’s bare
assertion, that such a role adjustment is warranted.

Background: This gsection provides a range of adjustments for
a defendant who plays a part in committing the offense that
makes him substantially 1less culpable than the average
participant. The determination whether to apply subsection
(a), subsection (b) or subsection (c), or an intermediate
adjustment, involves a determination that is heavily dependent
upon the facts of the particular case.".

10



PRACTITIONERS ADVISORY GROUP - MODIFIED AMENDMENT #3

1
- —

‘ (Changes noted are relative to the version of amendment #39
published 1in the Federal Register at the request of the
Practitioners Advisory Group)

39.

Synopsis of Proposed Amendment: This amendment reduces the
maximum offense level for drug quantlty from 42 to 3836 (36
was the maximum offense level in the original sentencing
gu1dellnes), prov1des an additional enhancements for weapon

; places a cap
on the offense level for defendants with mitigating roles;
reduces the offense levels assoczated with hlgher drug

quantltles by—é—&eve%s
+~ and provides additional

guidance for the determination of mitigating role. (Related
amendment proposals: 8, 9, 48, and 60).

Proposed Amendment: Section 2D1.1(a)(3) is amended by
ingerting the following at the end:

"Provided, that if the defendant qualifies for a mitigating
role adjustment pursuant to §3B1 2 (Mltlgatlng Role) and --

(c) Cocaine Base,

(ii) the offense involves only controlled substances other
than those listed in subdivision (i) above, the base offense
level shall not be greater than level 24.




Section 2D1.1(b) is deleted and the following inserted in lieu
thereof:

"(b) Specific Offense Characteristics

(1)

(2)

If a dangerous weapon (including a firearm) was

actuatdy possessed by—the—defendant, eor—the
defendant—induced—or—directed—another—partieipant
toaectually-possess—a—dangerous—weapen, increase by

2 levels.

If a dangerous weapon (including a firearm)hwas
actually '
the defendant, or the defendant induced or dlrected

another participant to bfaﬁéfah——é%sp}ay——ef—fife
B

g a dangerous weapon, increase by 4 levels.

If the defendant is convicted of violating 21
U.S.C. § 960(a) under circumstances in which (A) an
aircraft other than a regularly scheduled
commercial air carrier was used to import the
controlled substance, or (B) the defendant acted as
a pilot, copilot, captain, navigator, flight
officer, or any other operation officer aboard any
craft or vessel carrying a controlled substance,
increase by 2 levels. If the resulting offense
level is less than level 26, increase to level 26.

2



Section 2D1.1(c) is amended by deleting subdivisions 1-11; by
renumbering subdivisions 12-19 as 9-16; and by inserting the
following as subdivisions 1-8:

f of Heroin Level 36

3 of Cocaine (or the
: or II Stimulants);

L) ﬁCocalne Base;
5 of PCP, or at least
"PCP (actual),
Géof Methamphetamine, or at
> of Methamphetamine

At least 150 KG b
equivalent amount ¢
At least 1.5 KG

At least 30 KG |

At least 30 KG |
leagst 3 KG

(actual), or at
least 3 KG 58 : "Ice";

At least 300 G bx 5 “6f LSD
(or the equivalent amount of other Schedule I
or II Hallucinogens) ;

At least 12 KG

G of Fentanyl;



(3)

(3)

At least 3 KG bu tanyl Analogue;
At least 30,000 KG ¥ { G of Marihuana;
At least 6,000 KG | of Hashish

At least 600 KG Hashish 0Oil.

At least 10 KG but less than 30 KG or more of Level 34
Heroin (or the equivalent amount of other
Schedule I or II Opiates);
At least 50 KG but less than 150 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
At least 500 G but less than 1.5 KG of
Cocaine Base;
At least 10 KG but less than 30 KG of PCP,
or at least 1 KG but less than 3 KG of PCP (actual);
At least 10 KG but less than 30 KG of
Methamphetamine, or at least 1 KG but less than
3 KG or more of Methamphetamine (actual), or at
least 1 KG but less than 3 KG or more of "Ice'";
At least 100 G but less than 300 G or more of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ; _
At least 4 KG but less than 12 KG or more
of Fentanyl;
At least 1 KG but less than 3 KG or more of
a Fentanyl Analogue;
At least 10,000 KG but less than 30,000 KG or
more of. Marihuana;
At least 2,000 KG but less than 6,000 KG or
more of Hashish;
At least 200 KG but less than 600 KG or more
of Hashish 0il.

At least 3 KG but less than 10 KG of Heroin Level 32
(or the equivalent amount of other Schedule I
or II Opiates);
At least 15 KG but less than 50 KG of Cocaine
(or the equivalent amount of other Schedule I
or II Stimulants);
At least 150 G but less than 500 G of Cocaine Base;
At least 3 KG but less than 10 KG of PCP, or at
least 300 G but less than 1 KG of PCP (actual);
At least 3 KG but less than 10 KG of Methamphetamine,
or at least 300 G but less than 1 KG of Methamphetamine
(actual), or at least
300 G but less than 1 KG of "Ice";
At least 30 G but less than 100 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
At least 1.2 KG but less than 4 KG of Fentanyl;
At least 300 G but less than 1 KG of Fentanyl Analogue;
At least 3,000 KG but less than 10,000 KG of Marihuana;
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(4)

(5)

(6)

At
At

At

At

At

At

At

At

At
At
At
At
At

At

At

At
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At
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At
At
At
At
At

At

At

least 600 KG but less than 2,000 KG of Hashish;
least 60 KG but less than 200 KG of Hashish Oil.

least 1 KG but less than 3 KG of Heroin Level 30
(or the equivalent amount of other Schedule
I or II Opiates);
least 5 KG but less than 15 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
least 50 G but less than 150 G of Cocaine Base;
leagst 1 KG but less than 3 KG of PCP, or at
least 100 G but less than 300 G of PCP (actual);
least 1 KG but less than 3 KG of
Methamphetamine, or at least 100 G but less
than 300 G of Methamphetamine (actual), or
at least 100 G but less than 300 G of "Ice";
least 10 G but less than 30 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 400 G but less than 1.2 KG of Fentanyl;
least 100 G but less than 300 G of a Fentanyl Analogue;
least 1,000 KG but less than 3,000 KG of Marihuana;
least 200 KG but less than 600 KG of Hashish;
least 20 KG but less than 60 KG of Hashish 0il.

least 700 G but less than 1 KG of Heroin Level 28
(or the equivalent amount of other Schedule
I or II Opiates);
least 3.5 KG but less than 5 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
least 35 G but less than 50 G of Cocaine Base;
least 700 G but less than 1 KG of PCP, or at least
70 G but less than 100 G of PCP (actual);
least 700 G but less than 1 KG of Methamphetamine,
or at least 70 G but less than 100 G of Methamphetamine
(actual), or at least 70 G but less than 100 G of "Ice'";
least 7 G but less than 10 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 280 G but less than 400 G of Fentanyl;
least 70 G but less than 100 G of Fentanyl Analogue;
least 700 KG but less than 1,000 KG of Marihuana;
least 140 KG but less than 200 KG of Hashish;
least 14 KG but less than 20 KG of Hashish Oil.

least 400 G but less than 700 G of Heroin Level 26
(or the equivalent amount of other Schedule
I or II Opiates);
least 2 KG but less than 3.5 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);



(7)

(8)

At
At

At

At

At
At
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At
At
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At

At
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At
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At
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At
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least 20 G but less than 35 G of Cocaine Base;
leagt. 400 G but less than 700 G of PCP, or at
least 40 G but less than 70 G of PCP (actual);
least 400 G but less than 700 G of Methamphetamine,
or at least 40 G but less than 70 G of Methamphetamine
(actual), or at least 40 G but less than 70 G of "Ice";
least 4 G but less than 7 G of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 160 G but less than 280 G of Fentanyl;
least 40 G but less than 70 G of a Fentanyl Analogue;
least 400 KG but less than 700 KG of Marihuana;
least 80 KG but less than 140 KG of Hashish;
least 8 KG but less than 14 KG of Hashish 0il.

least 100 G but less than 400 G of Heroin Level 24
(or the equivalent amount of other Schedule
I or II Opiates);
least 500 G but less than 2 KG of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
leagst 5 G but less than 20 G of Cocaine Base;
least 100 G but less than 400 G of PCP, or at
least 10 G but less than 40 G of PCP (actual);
least 100 G but less than 400 G of Methamphetamine,
or at least 10 G but less than 40 G of Methamphetamine
(actual), or at least 10 G but less than 40 G of "Ice";
least 1 G but less than 4 G of LSD.
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 40 G but less than 160 G of Fentanyl;
least 10 G but less than 40 G of a Fentanyl Analogue;
least 100 KG but less than 400 KG of Marihuana;
least 20 KG but less than 80 KG of Hashish;
least 2 KG but less than 8 KG of Hashish 0il.

least 70 G but less than 100 G of Heroin Level 22
(or the equivalent amount of other Schedule
I or II Opiates);
least 350 but less than 500 G of Cocaine
(or the equivalent amount of other Schedule
I or II Stimulants);
least 3.5 G but less than 5 G of Cocaine Base;
least 70 G but less than 100 G of PCP, or at
least 7 G but less than 10 G of PCP (actual);
least 70 G but less than 100 G of Methamphetamine,
or at least 7 G but less than 10 G of Methamphetamine
(actual), or at least 7 G but less than 10 G of "Ice";
least 700 MG but less than 1,000 MG of LSD
(or the equivalent amount of other Schedule I or II
Hallucinogens) ;
least 28 G but less than 40 G of Fentanyl;

6



At least 7 G but less than 10 G of a Fentanyl Analogue;
At least 70 KG but less than 100 KG of Marihuana;

At least 14 KG but less than 20 KG of Hashish;

At least 1.4 KG but less than 2 KG of Hashish 0Qil.".

Section 3B1.2 is deleted in its entirety and the following
inserted in lieu thereof:

"§3B1.2. Mitigating Role

Based on the defendant’s role in the offense,
decrease the offense level as follows:

‘&> If—the—defendant—was—a—significantiy minimat
by—6—3evels—

If the defendant was a minimal participant in
any criminal activity, decrease by 4 levels.

If the defendant was a minor participant in

7



any criminal activity, decrease by 2 levels.

ca—

Tepolar

In cases falling between;; , decrease by 3

levels.

Commentary

Application Notes:

R i

34.

This section provides a downward adjustment in offense
level for a defendant who has a sigrificantiy—minimal
role—f—tevel —rxeduetion)—a—minimal role (4-level
reduction) or a minor role (2-level reduction) in the
criminal activity for which the defendant is accountable
under §1B1.3 (Relevant Conduct). In cases falling
between (a) and (b), aSt—3tevel—reduction is-provided—and
iﬂ—eaEeﬁ—fa%%iﬁﬁ*b&éﬂ&éﬁ—+b+—aﬂé—+e+— a 3-level reduction

is provided.

: “ulpability 1in

omparlson with the other partlclpants in the criminal
activity for which the defendant is accountable pursuant
to §1B1.3 (Relevant Conduct). The fact that the conduct
of one participant warrants an upward adjustment for an
aggravating role (§3Bl.1l) or warrants no adjustment, does
not necessarily mean that another participant must be
assigned a downward adjustment for a mitigating
(signifiecantiy-minimal, minimal, or minor) role. See the
definition of "participant" in Note 1 of §3Bl.1.

Subsection (b) (4-level reduction) applies to a defendant
who plays a minimal role in concerted activity. To
qualify for a minimal role adjustment under subsection
(b), the defendant piaindty must be one of the least

8



45.

56.

6F.

culpable, but not the least culpable, of the participants
in -the criminal activity. Such defendants ordinarily
must have all of the characteristics consistent with a

mitigating {s&gﬂiéieaﬁﬁ}y—ﬁ&ﬁima}——m1nzma1 or minor)

role listed in Note 6.

To qualify for a minor role adjustment under subsection
(c) (2-level reduction), the defendant plainly must be
one of the less culpable participants in the criminal
activity, but have a role that cannot be described as
minimal.

The following is a non-exhaustive list of characteristics
that ordinarily are associated with a mitigating

(signifiecantiy—minimat—minimal, or minor) role:

(a) the defendant performed only unskilled and
unsophisticated tasks;

(b) the defendant had no decision-making authority or

responsibility;

(e)

be—paidas—a—flat—fee; and
(d) the defendant did not exercise any supervision over
other participant(s).

With regard to offenses involving contraband (including
controlled substances, a defendant who

(a) sold, or negotiated the terms of the sale of, the
contraband;

(b) had an ownership interest in any portion of the
contraband;

(¢) financed any aspect of th

(d) transported contraband j

activity; or

shall not receive a mitigating (

minimal, or minor) role adjustment below the Chapter Two
offense level that the defendant would have received for
the quantity of contraband that the defendant sold,
negotiated, owned, or transported, or for that aspect of
the criminal activity that the defendant financed
because, with regard to those acts, the defendant has
acted as neither a sigrifiecantiy—minimal;: minimal, or
minor participant. For example, a street dealer who
sells 100 grams of cocaine and who is held accountable
under §1Bl1.3 (Relevant Conduct) for only that quantity
shall not be considered for a mitigating (sigrifiecantly

9



minimal- minimal, or minor) role adjustment. In
contrast, a street dealer who sells 100 grams of cocaine,
bat who is held accountable, pursuant to §1B1.3, for a
jointly wundertaken criminal activity inv01V1ng 5
kilograms of cocaine may, if otherwzse quallfled be
considered for a mitigating (s4

minimal, or minor) role adjustment, but the resultlng
offense level may not be less than the Chapter Two
offense level for the 100 grams of cocaine that the
defendant sold.

78. Consistent with the structure of the guidelines, the

- defendant bears the burden of persuasion in establishing
entitlement to a mitigating (s4 .
minimal, or minor) role adjustment. In determlnlng
whether a mitigating (5&gﬁt§1€&ﬁ%&y—mtﬁtma%——m1n1ma1 or
minor) role adjustment is warranted, the court should
consider all of the available facts, including any
information arising from the circumstances of the
defendant’s arrest that may be relevant to a
determination of the defendant’s role in the offense. 1In
weighing the totality of the circumstances, a court may
consider a defendant’s assertion of facts that supports
a mitigating role adjustment. However, a court is not
required to find, based solely on the defendant’ss bare
assertion, that such a role adjustment is warranted.

Background: This section provides a range of adjustments for
a defendant who plays a part in committing the offense that
makes him substantially less culpable than the average
participant. The determination whether to apply subsection
(a), subsection (b) or subsection (¢), or an intermediate
adjustment, involves a determination that is heavily dependent
upon the facts of the particular case.".
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UNITED STATES POSTAL SERVICE
ROOM 3100
ma 475 L'ENFANT PLAZA SW

. I \WASHINGTONTDC 20260-2100

CHIEF POSTAL INSPECTOR
INSPECTION SERVICE

March 15, 1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, DC 20002-8002

Attention: Public Information
Gentlemen:

The U.S. Postal Service respectfully submits its comments
on the 1993 proposed guideline amendments. As an overview,
we disagree with the proposed guidelines on money launder-
ing (Amiﬁdment 20) and the guideline commentary on public
trust (Amendment 23), and request the adoption of the pro-
posed amendments submitted by the Postal Service relating
to the theft of mail (Amendment 44), and the public trust
enhancement for offenses committed by postal employees
(Amendment 46). 1In addition, we strongly urge the Commis-
sion to consider the future formulation of a "multiple
victim" adjustment guideline (Amendment 45). Our comments
are explained more fully in the following:

Proposed Amendment 20, § 2S1.1, § 2S1.2. We
disagree with the proposed revisions to the
money laundering guideline based on the
statutory purpose of 18 U.S.C. §§ 1956, 1957.
The legislative intent of these statutes is

to create a separate crime offense to deter
criminals from attempting to profit from their
illegal activities and to impose a higher
penalty for this type of criminal misconduct.
To accomplish this, the statutes prescribe
criminal penalties separate from and higher
than those of the underlying criminal offense
which gave rise to the monies, property or
proceeds involved in the money laundering.
This legislative intent would in effect be
vitiated by the revision to the guideline.
Because the underlying offense and the money
laundering are two separate crimes, we believe
the guidelines should likewise maintain this



t

separateness and that the concept of "closely
related" offenses should not apply. The com-
mentary of the proposed guideline also draws

a distinction which is not supported by the
leglslatlve intent or statutory definitions of
"actual money laundering" as compared to "other
money laundering." Simply stated, we believe
if the government proves the elements of the
statute, the defendant should be sentenced
accordingly, without a further analysis of
the criminal intent by the sentencing court.
In view of our concerns with these proposed
amendments, we support the existing guidelines
which provide for a separate and higher offense
level for money laundering not tied to the
offense level of the specified unlawful
activity. For the above reasons, the Postal
Service endorses the position of the Department
of Justice to maintain higher levels for money.
laundering offenses.

Proposed Amendment 23, § 3Bl1.3. We disagree
with this proposed amendment s application to
employees of the Postal Service, and submit in
the alternative a revision to the commentary
portion of this section which would make the
public trust guideline specifically applicable
to postal employees (Amendment 46). Histori-
cally, postal employees have held a special
fiduciary relationship with the American public
because their personal correspondence is
entrusted to the care and custody of the
agency. This special trust is corroborated

in the oath of employment and the long-standing
federal criminal statutes which relate to the
theft or obstruction of mail and embezzlement
which apply exclusively to postal employees.

In addition, these types of crimes signifi-
cantly impair the Postal Service function and
negatively impact on the public’s trust in the
institution.

Our proposed revision to the commentary would
make the public trust guideline apply to
employees of the Postal Service sentenced for
theft or obstruction of United States Mail,
(18 U.S.C. §§1703, 1709); embezzlement of
Postal Service funds (18 U.S.C. §1711); and



theft of Postal Service property (18 U.S.C.
§§1707, 641). To make this amendment comport
to guideline commentary format, the statute
citations are deleted. Application Note 1 is
amended by inserting the following paragraph at
the end:

"This adjustment, for example, will
apply to postal employees who abuse
their position to steal or obstruct
U.S. Mail, embezzle Postal Service
funds, or steal Postal Service
property."

It is our opinion the enhancement is justified .
because these crimes disrupt an important
governmental function--the nation’s postal
system--as prescribed in § 5K2.7. Moreover, -
without the offense enhancement provided by

§ 3Bl1.3, the monetary value of the property
damaged or destroyed may not adequately reflect
the extent of the harm caused by the offense
under similar rationale discussed in § 2Bl1.3,
comment (n.4). For example, the theft or
destruction of mail by employees of the Postal
Service necessarily impacts numerous victims,
while the total dollar loss may be minimal.

Our proposal clarifies that the special trust
relationship a postal employee has with the
public and its written correspondence is signi-
ficantly different from that of the employment
relationship of the ordinary bank teller as
cited by example in §3B1.3, comment (n.l), of
the current guideline. Adoption of our pro-
posed amendment would also provide for consist-
ency in the application of this guideline in
light of several court decisions, United
States v. Milligan, 958 F.2d 345 (11th Cir.
1992) (court held that a postal clerk who
embezzled funds had occupied a position of
trust); United States v. Lange, 918 F.2d 707
(8th Cir. 1990) (postal employee who had access
to certified and Express Mail was in a position
of trust); United States v. Arrington, 765 F.
Supp. 945 (N.D.I1ll 1991)(a casual mail handler




was not in a trust position), and obviate the
need of detailed analysis by the court of the
specific duties and .responsibilities of the
defendant as qualifying the particular position
occupied as one of "public trust."

Proposed Amendment 44, § 2Bl1.1(b)(4). The
current guidelines applicable to mail theft
are based on the dollar value of the loss.
Although the guideline increases the offense
level if mail is involved, we do not feel

this adequately addresses the seriousness of
the offense and its impact on the victims and
on the essential governmental function of

mail delivery. The proposed amendments take
these factors into consideration by initially
increasing the offense level to a level 6,

and then adding the appropriate level increase
corresponding to the total dollar loss associ-
ated with the theft. In order to conform with
similar guideline language, the amendment
should be reworded to read:

"If undelivered United States Mail
was taken, increase by two levels.
If the offense is less than level 6,
increase to level 6."

In addition to this amendment to the mail theft
guideline, we have proposed § 2Bl1.1(b)(8) to
address theft schemes involving large volumes
of mail. Frequently, these volume thefts are
conducted as a gang-related crime to steal

the mail and then fraudulently negotiate or

use those items contained within. 1In most
instances, a substantial volume of stolen mail
is necessary to obtain a minimal number of
checks, credit cards, negotiable instruments

or other items of value. The dollar loss of
these types of thefts does not accurately
reflect the scope of the crime in terms of the
number of victims affected and the operations
of the government’s postal system. Our pro-
posed amendment would address the more serious
nature of these schemes to steal large volumes
of mail by increasing the offense level to a 14.
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Telephore 202-508-5620

EDISON ELECTRIC PETER B. KELSEY
INSTITUTE Vice President,

Law and Corporate Secretary

March 15, 1993

The Honorable William W. Wilkins, Jr., Chairman
Members of the U.S. Sentencing Commission
United States Sentencing Commission

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Dear Chairman Wilkins and Members of the Commission:

The Edison Electric Institute ("EEI") is grateful for the opportunity to present
comments to the Commission on the proposed amendments to the sentencing
guicilelines.1 EEI is the association of electric companies. Its members serve 99
percent of all customers served by the investor-owned segment of the industry.
They generate approximately 78 percent of all the electricity in the country and
service 76 percent of all ultimate customers in the nation. Its members are
pervasively regulated at the federal and state level in all aspects of their business.
These electric utilities range in size from ones employing less than 100 employees
to ones employing more than 10,000 employees. Our member companies have a
real and direct interest in the content of the proposed amendments to the
individual guidelines given enforcement trends toward the prosecution of
corporate managers and Supervisors.

I. Amendment No. 23, Abuse of Position of Trust

The Commission invites comment on a proposed amendment to § 3B1.3 (Abuse
of Position of Trust or Use of Special Skill).2 The proposed amendment
attempts to reformulate the definition of what constitutes a "special trust."

1 Sentencing Guidelines for United States Courts; Notice, 57 Fed. Reg.
62,832 (December 31, 1992) (hereinafter "Notice").

2 Amendment No. 23, Notice at 62,842.
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EEI believes that the proposed application note focuses too narrowly on a
person’s status in the employment context. In relevant part, the proposed note
provides that:

"Special trust" refers to a position of public or private
trust characterized by professional or managerial
discretion (i.e., substantial discretionary judgment that
is ordinarily given considerable deference). Persons
holding such positions ordinarily are subject to
significantly less supervision than an employee whose
responsibilities are primarily ministerial in nature.

EEI recommends that the reference to "professional or managerial discretion" be
eliminated from the proposed amendment. This reference is likely to confuse a
sentencing court because it focuses on employment-related abuses of trust and
does not mention non-employment abuses of trust. There are numerous situations
where a personal "special trust" is violated (for example, sexual abuse of a child by
a relative or clergyperson). But such situations are not reflected in the proposed
amendment.

Furthermore, the proposed amendment suggests that persons in professional or
managerial positions in companies generally are in positions of trust that would
warrant a sentence enhancement, provided that their positions "contributed in
some significant way to facilitating the commission or concealment of the offense."
This seems too casual a linkage between a person’s status in a company and
enhancement of that person’s sentence. At a minimum, there should be some
intent by an individual to use a position of special trust to further commission or
concealment of an offense before this forms the basis for enhancing their
sentence.

The proposed application note also should be clarified to ensure that the provision
does not automatically imbue corporate managers with an aura of "special trust."
For example, a corporate manager who is responsible for compliance with a
particular area of the law should not be in a position of special trust with respect
to violations of other areas of the law. The proposed amendment should require
that the individual be in a position of special trust directly relevant to the
underlying offense before this sentence enhancement is applicable.

Also, the trust should be one owed to the victim of the offense for which a
sentence is being imposed, and should be reasonably relied on by the victim in the
context of the offense. Corporate managers should not be liable for a perceived
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special duty owed to the general public by them or their corporation. The special
trust should arise directly between the individual and the victim of the crime
before it can lead to sentence enhancement.

For all of these reasons, EEI would recommend the following as an alternative to
Amendment No. 23:

IL

"Special trust" refers to violation of a duty of trust between the
defendant and the victim or victims of an offense for which a
sentence is being imposed. The duty of trust may arise from a
fiduciary relationship or a position of substantial discretionary
judgment that is legitimately given considerable deference by the
victim. (In an employment context, such positions ordinarily are
subject to significantly less supervision than those held by employees
whose responsibilities are primarily ministerial in nature.) For this
enhancement to apply, the violation of the duty of trust must have
contributed in some significant way to facilitating the commission or
concealment of the offense and not merely provided an opportunity
that could have been afforded to other persons. Also, the defendant
must have intended or known that the victim would rely on the duty
of trust, and the victim must in fact have reasonably relied on that
duty, in a way that contributed to the commission or concealment of
the offense.

Issue For Comment No. 24 and Amendments Nos. 31 and 47,
Substantial Assistance to Authorities

The Notice also contains an issue for comment and two proposed amendments
regarding the elimination from § 5K1.1 of the requirement that the government
make a motion requesting a departure from the guidelines before allowing a court
to reduce a sentence as a result of substantial assistance by the defendant in the
investigation or prosecution of another person.3 EEI answers the question for
comment in the affirmative and supports Amendments Nos. 31 and 47, which
would allow the court to consider a departure from the guidelines for substantial
assistance provided by a defendant at its own discretion, and urges the

3 Issue For Comment No. 24 and Amendments Nos. 31 and 47, Notice at

62,842, 62,848, and 62,853, respectively.
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Commission to adopt the same amendment to § 8C4.1 of the Guidelines, which is
the same provision as it applies to organizations.

There is a significant potential for unfairness when the prosecutor is given
complete control over substantial assistance departures. Furthermore, the
substantial assistance departure is currently the only ground for departure from
the guidelines that requires a government motion before the court may consider it.
Even if the amendment is adopted and a court is allowed to consider the issue at
its own discretion, the government will still be the principal source of evidence
regarding whether "substantial assistance" was in fact provided by the defendant.
But prosecutors should not have sole discretion whether to raise the issue of
substantial assistance for a court’s attention, especially given that a prosecutor’s
exercise of this discretion generally is unreviewable. In order for this section to
achieve its goal of encouraging defendants to aid law enforcement authorities in
the prosecution of offenses, defendants must perceive that the section will be fairly
applied. This requires courts to be able to consider the issue of substantial
assistance of their own accord and in response to motions by defendants as well as
in response to motions by prosecutors.

On a related subject, the limitations suggested by Issue for Comment No. 24 (i.e.,
must be a first offender and no violence must be associated with the offense) are
unnecessary. Courts should be allowed to consider substantial assistance by
defendants in all cases where such assistance has been rendered. First offender
status and non-violent nature of the crime should be left as facts to be taken into
account at the discretion of the court. They should not be used as a basis for
universally limiting consideration of substantial assistance.

As noted above, § 8C4.1 of the Guidelines contains language that applies to the
sentencing of organizations analogous to that contained in § 5K1.1, and it contains
the identical governmental motion requirement. The purpose of the sections is
the same. Therefore, an amendment to one should prompt an amendment to the
other, as there is no policy justification for doing otherwise. Thus, EEI urges the
Commission to strike the government motion requirement from both § 5K1.1 and
§ 8C4.1 of the guidelines.

III. Issue For Comment No. 30, Departures

Amendment No. 30 requests comment as to whether the language in Chapter
One, Part A4(b) may be read to be overly restrictive of a court’s ability to depart
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from the guichelines.4 EEI supports the suggestion made by the Committee on
Criminal Law of the Judicial Conference of the United States that the language
contained in Part A4(b) should be changed to the extent that it discourages
departures by encouraging courts of apgeals to find that sentences that depart
from the guidelines are "unreasonable."

While the language of Part A4(b) concedes that the initial guidelines will be the
subject of refinement over time, and that the departure policy was adopted
because "it is difficult to prescribe a single set of guidelines that encompasses the
vast range of human conduct potentially relevant to a sentencing decision[,]" the
language that follows nevertheless suggests that departures from the guidelines are
imprc:per.6 The courts must be allowed to exercise reasonable judgment with
respect to application of the guidelines, and must not be required to adhere
inflexibly to specified types of departures and departure levels. At a minimum,
EEI recommends that Part A4(b) be amended to strike the last sentence of the
fourth paragraph and the last sentence of the fifth paragraph.

IV. Issue For Comment No. 32, First Time Offenders

The Commission has requested comment as to whether it should promulgate an
amendment that would allow a court to impose a sentence other than
imprisonment in the case of a first offender convicted of a non-violent or
otherwise non-serious offense.” EEI believes that there should be a specific
provision for departures in the sentencing of first offenders of non-violent
offenses. Judges need this departure to prevent the possibility of offenders
receiving punishment that does not fit the crime. This departure should be
accomplished through providing an additional ground for departure in Chapter
Five, Part K.

4 Issue For Comment No. 30, Notice at 62,848.

5 Letter of Vincent L. Broderick, Chairman, Committee on Criminal Law of
the Judicial Conference of the United States, to the Honorable William W.
Wilkins, Jr., dated November 30, 1992.

6 Federal Sentencing Guidelines Manual (1992 Ed.) at 6.

7 Issue For Comment No. 32, Notice at 62,848.
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V.  Amendment No. 45, Multiple Victims

The United States Postal Service requests that the Commission create in Chapter
Three, Part A, a new victim-related general adjustment to take into account
increased harm caused when there is more than one victim.8 The proposed
amendment is as follows:

If the offense affected more than one victim, increase
the offense level by 2 levels. If the offense affected
100 victims or more, increase the offense by 2 levels
for every 250 victims.

No. of victims Increase in offense level
2-99 2
100-349 4
350-649 6
more than 650 8

The Postal Service specifically recommended that this departure be included as a
victim-related adjustment applicable to all offenses involving multiple victims
rather than limited to specific types of offenses.’

First of all, courts need to look to the statute and regulations that define the
offense for which a defendant is being sentenced to determine whether "number
of victims" is a relevant factor in sentencing. If the statute or regulations identify
factors for the court to consider in setting the level of fine or imprisonment for an
offense, and do not list "number of victims" as a relevant factor, it may not be
appropriate for the court to consider. Furthermore, even if number of victims is a
relevant factor, in many cases it will have been addressed by the prosecutor
bringing multiple counts against the defendant. For the court to enhance the
defendant’s sentence based on "number of victims" in such cases would be to
penalize the defendant twice for the same conduct.

8 Amendment No. 45, Notice at 62,853.

? Letter to the Honorable William W. Wilkins, Jr. from Chief Postal Inspector
K.J. Hunter, dated November 27, 1992.
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In addition, EEI is concerned that the proposed amendment would prove too
vague and, thus, difficult for sentencing courts to apply. Specifically, the proposed
amendment does not define under what circumstances an "affected" party would
be deemed a victim or the degree to which a party would have to be "affected" in
order to be deemed a victim. In this regard, EEI is particularly concerned about
the impact of the proposed amendment on persons convicted of offenses involving
the environment. In such cases, more than one individual may be affected by an
offense, but this may not correlate to degree of actual harm experienced by any of
those individuals, and the effects may be an indirect consequence of the conduct
for which the defendant is being sentenced.

Moreover, unlike other adjustments in Chapter 3, Part A -- vulnerable victims,
official victims, and restraint of victims -- the proposed amendment deals not with
knowing conduct aimed at particular victims but with possible unforeseen impacts
on unintended victims. While such an adjustment may be desirable when applied
to specific offenses, particularly offenses intended to affect multiple victims, its
application across a wide variety of offenses without such constraints would inject
an unacceptable degree of uncertainty into the sentencing process.

Therefore, EEI recommends that the Commission reject the proposed amendment
as being too broad and ill-defined. At a minimum, the Postal Service should be
required to identify the types of offenses directly of concern to it in proposing the
amendment, and the amendment should be limited to those types of violations.
Also, even as to those types of violations, the Commission needs to provide
guidance about who qualifies as a victim. Furthermore, courts should be
instructed to consider whether "number of victims" is relevant under the statute
and regulations being enforced and given the facts of the case, including the
number of counts brought by the prosecutor and the defendant’s state of mind in
committing the offense.

Thank you for considering our views on these matters.

Very truly yours,

#%.8

Peter B. Kelsey
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United States Sentencing Commission
ATTN: PUBLIC INFORMATION

One Columbus Circle WNorth East
Suite 2-500 - South Lobby
Washington, D.C. 20002-8002

Re: Comment on Proposed Amendments
To The Honorable United States Sentencing Commission:

I write to you, in as brief a form as possible, to express my
comments on the proposed amendments in the sentencing guidelines.
The fact that I am an assistant federal public defender for

. approximately 13 years makes me both a well informed and biased
source, of which I am sure you are cognizant.

I applaud and encourage the thought and effort made to amend the
loss tables and deal with the problem of more "than minimal
planning" insofar as it has resulted in disparate treatments and a
considerable amount of litigation. With respect to the additional
issues for comment in this section, I definitely believe that the
loss tables should have fewer and larger ranges in the lower ends.
The loss tables at the higher ends are so large as to be beyond my
experience and have no opinion as to whether they need adjustment.

Although more work would need to be done, I would encourage the
Commission to modify the definition and approach to a more than
minimal planning enhancement as opposed to building it into the
loss table or, alternatively, building it into the loss table
further from the bottom ranges, maintaining the lesser enhancement
as long as possible and perhaps adding a third and additional level
increase at the far end.

With respect to redefining more than minimal planning, I do have
some suggestions:

L Build in a two level decrease for spur of the moment or
sudden temptation conduct;
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2 Do not provide for multiple victim enhancement until the
number of victims has reached an appreciably large level
i.e. 15 or 20 and perhaps make this enhancement an
additional one or two levels at an additionally large
number such as 40 or 50;
3 Require, by example, truly more than the ordinary conduct

to commit the offense before an enhancement is added.
Few if any types of fraud or theft escape the current
definition.

The proposal with respect to U.S.S.G. § 3Bl1.2 (role in the offense)
is also an improvement. I would suggest option one is the most
preferable of the options under Note 7 reading as follows: Option
1 is prefered because it affords the sentencing judge the most
flexibility in determining whether or not to apply the two level
adjustment for minor role and, unlike option 2, does not repeat the
Application Note position contained in Note 8 concerning burden of
pursuasion.

The firearms amendments are mostly technical and it would be useful
for the Commission to have a period where it does not amend the
firearms guideline. I do Dbelieve that an appropriate
differentiation can be made between different weapons including
weapons that fall within 26 U.S.C. § 5845 and its various
subdivisions. Whether the differentiation should be made by
different offense levels, by placement of the sentence within a the
guideline range, or by a Commission-guided departure, depends on
the weapon involved. It would seem that a fully automatic machine
gun is different from a sawed-off shotgun which is different from
a sawed-off rifle which is different from other weapons such as
tear gas "pen guns," all of which are prohibited in Title 26.

I have no great critism of the proposed amendment § 3Bl.3 abuse of
position of special trust or use of special skill. However,
perhaps the time has come to separate these two concepts into
separate adjustment sections. It would seem to me be best to leave
special trust as a Chapter 3 adjustment with appropriate
illustrations in the application notes rather than adding it as a
specific offense characteristic in a hit or miss fashion to various
guidelines relating to fraud or embezzlement or in general to the
embezzlement guideline. Certainly the proposed amendment is
superior to the additional issue for comment, particularly as it
relates to deleting the example regarding "ordinary bank tellers".

The proposal relating to 5K1.1 - issue 24 - will apply to very few
cases if it is intended to exclude "crimes of violence" where that
concept includes drug offenses. It also has limited usefulness
because of the exclusion of anyone who is not a "first offender".



United States Sentencing Commission
March 10, 1993
Page 3

At least it should include all category I offenders and perhaps all
category I and category II offenders. The injustice which it is
intended to address is not related or necessarily related to
whether the defendant is category I or category VI, but the
proposal is at least some improvement over the current requirement
for a government motion.

I should add with respect to § 5K that I have, as have other
attorneys, experienced cases in which this proposed amendment could
well have made a difference.

With respect to the proposal number 25 relating to § 6Bl.2 the idea
is commendable. Perhaps a stronger word than "encourages" should
be utilized. I would suggest a policy statement that requires the
government to make such the disclosures at either option point and
provides as a ground for downward departure the intentional failure
of the government to do so. Experiences has taught that toothless
platitudes rarely modify prosecutorial behavior in an adversary
system.

The Commission should act on issue for comment number 40 relating
to the mandatory minimum and distinction between cocaine and
cocaine base. Significant support exists not only from the
interjection of the Commissions expertise, but also other sectors
of the criminal justice system for the elimination of this
distinction.

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and
should not result in favorable action. They would increase
unwarranted disparities and would not further the purposes of
sentencing indicated by Congress.

Proposal number 57 submitted by the Department of Justice should
not be acted upon. It is an attempt to accomplish exactly the
opposite of what it purports to do. The Department of Justice
obviously intends to utilize its proposed amendment, if it becomes
the guideline, as the Commission's position which ought to be
followed by the Courts in prohibiting attacks on prior convictions.
It is my understanding that the Commission wishes to take no
position and allow the courts to develop their own procedures. If
the Commission does intend to take a position on this procedural
question, it should study the matter, invite additional comment,
and it is hoped, ultimately recommended that the courts permit
collateral attacks on prior convictions utilized to enhance
sentences.
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I had promised to make this letter brief. There are many other
- things I could or should say, but will not. I will say that the
last two cycles of amendments have been encouraging insofar as they
have addressed problems of harshness and not simply been "fixes" of
guidelines which appear to be too low to some other components of
the criminal justice system.

Sinceiiii;/,/’/r/ﬂ
/f-’-

SCOTT F. TILSEN
Assistant Federal Defender

SFT/tmw
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The Honorable William Wilkins
Chairman

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Chairman Wilkins:

On behalf of the more than 12,000 members of the National Association of
Manufacturers (NAM), we are submitting this comment letter in response to a request for
comments that appeared in the December 31, 1992, Federal Register.  We have confined our
comments to Amendments # 23, 24, 31, 45 and 47.

. >\é Amendment # 23 -- Abuse of Position of Trust
/ It appears the intent of the amendment is to clarify that the Abuse of Position of Trust
(Sec. 3B1.3) adjustment should be used only in certain narrow circumstances. As drafted, it
is not clear the amendment achieves that goal. We believe the amendment wrongly focuses
on the employment sphere to define the process of determining special trust cases. Although
there are cases involving defendants who have abused their managerial or professional
discretion, there are any number of cases outside the employment realm involving abuse of
special trust. For example, sexual abuse of a minor by a "big brother" or "big sister" would
clearly violate a special trust as would similar abuse of a parishioner by a clergyman, or a
boy scout by his troop leader. None of these examples falls directly within the workplace,
yet each plainly implicates relationships of special trust. To use the employment situation as
a global explanation of abuse of special trust is, therefore, potentially confusing and could be
misleading to a court. As an alternative, we recommend the following.

" ‘Special trust’ refers to a position of public or private trust characterized by
substantial discretionary judgment that is ordinarily given considerable
deference. Positions of special trust are often within an employment context
involving professional or managerial discretion, but may frequently fall outside
the employment context. For this section to apply, the position of special trust
must have contributed in some substantial way to facilitating the commission

. or concealment of the offense. This section will apply to a narrow class of

1331 Pennsylvania Avenue, NV, Suite 1500
Washington, DC 20004-1703
(202) 637-3047; Fax: (202) 637-3182
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where the trust relationship is special and where breach of that trust is
ordinarily met with heightened societal opprobrium.”

Amendments # 24, 31 and 47 -- Substantial Assistance to Authorities

Each of these amendments raises the legitimate issue of whether the government
should be interposed as a "gatekeeper" between the defendant and the court on questions of
fact bearing on sentence administration. At present, the question of whether the defendant
has rendered substantial assistance to authorities can be placed before the court if and only if
the government so moves. This ground for departure stands alone in requiring a government
motion to put the issue before the court.

The NAM believes there is no compelling reason to treat this basis for departure
different from all others. Although we are unaware of any empirical evidence suggesting
that wrongdoing is occurring to an appreciable degree, the current system holds the potential
for abuse. The prosecutor can act arbitrarily and capriciously toward the defendant, and can
erect unreasonably high hurdles for agreeing to move for a reduction of sentence. It strikes
us that the possibility for abuse is sufficiently great so as not to outweigh any countervailing
need to retain the government in the role of "gatekeeper.”

It is not sufficient to argue, furthermore, that the exclusive government motion is
necessary because the government’s testimony is crucial in arriving at a factual determination
that the defendant has rendered substantial assistance. Current guidelines provide that
"[s]ubstantial weight should be given to the government’s evaluation of the extent of the
defendant’s assistance.” Sec. 5K1.1, comment (n.3). There is thus an existing mechanism
that assures that departures will occur only in cases where there is sufficient evidence that the
defendant has in fact rendered substantial assistance.

To preclude abuse and assure fairness, the court should be permitted in all cases to
consider a motion to depart by the defense as well as the government. We therefore believe
that either amendment # 31 or 47 will accomplish the goal but that amendment # 24 is overly
narrow in its application and would exclude such motions in far too many deserving cases.

Amendment # 45 Multiple Victims

Amendment # 45 would establish a new adjustment based upon the number of persons
"affected” by the offense. We oppose its adoption. The language of the amendment is
exceedingly and dangerously vague and the amendment introduces a novel concept into
sentencing policy that is of questionable wisdom. Is an "affected" party a victim? Can one
be "affected” and not be a victim? What is the definition of "affected.” Can it entail
emotional effects?
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Focusing on the consequences of an offense is problematic. Punishment based on
_unforeseeable outcomes wrongly interjects chance into the criminal justice system and, as a
result, undermines the purpose of sentencing guidelines. Cases involving multiple victims
are currently, and should continue to be, dealt with by increasing the number of counts

leveled against the defendant. See, e.g., Sec. 2N1.1(d)(1)(Tampering With Consumer
Products).

We appreciate having the opportunity to comment. If we can be of any assistance in
the future, please do not hesitate to call on us.

Sincerely,

8

James P. Carty

Vice President

Government Regulation

Competition and Small Manufacturing
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Judge Billy W. Wilkins, Jr.

Chairman

U. S. Sentencing Commission

One Columbus Circle, N.E., Ste. 2-500
washington, D.C. 20002-8002

Re: 1993 Proposed Amendmenps

Dear Chairman Wilkins:

I wish you and the Commission and the Judicial
Working Group a productive March 8th conference.

I submit herewith comments on the proposed
amendments for the 1993 cycle. As always, silence is
ambiguous and may signify one or more of the following:
approval; no opinion; deference to others more
knowledgeable; no experience; no clue. One almost
overriding consideration governs my responses: everyone
complains when changes occur and therefore only
absolutely necessary changes should be made. Those, we
recognize by the vague notion of "consensus," untoward
appellate attention, and by the insights contained in
comments by Sentencing Commission "consumers."

on separate pages, then, numbered to match with
the number of the proposed amendment, I comment where (1)
I cannot restrain myself; (2) where I feel certain that
reasonable minds will differ and I want my vote recorded;
(3) where I feel qualified to take issue with the need

for any change at all; and, (4) where I disagree for
reasons stated.

If any member of the Commission/staff reviewing
these remarks wishes further explanation, please call.

Sincerely, :

Alicemarie H. Stotler
United states District Judge

714 | 836-2033
FTS | 199-2053
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Amendment 27

This is a vote for the Synopsis. I have not the
time, patience, or skill to spin out each proposed
change; but I like what the Synopsis says it will do.

These giant "healing" amendments are going to be
scarce, I hope. Now that the Section 3582(c) "Motions
for Modification" are upon us (primarily on account of
the additional level for early acceptance of
responsibility -- which motions, of course, do not beget
sentence modification), the prospect of tinkerings with
numerous substantive offense levels makes me nervous.

USSC93Amendments
[Rev. 2/27/93) 6
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March 10, 1993

United States Sentencing Commission
ATTN: PUBLIC INFORMATION

One Columbus Circle North East
Suite 2-500 - South Lobby
Washington, D.C. 20002-8002

Re: Comment on Proposed Amendments
To The Honorable United States Sentencing Commission:

I write to you, in as brief a form as possible, to express my
comments on the proposed amendments in the sentencing guidelines.
The fact that I am an assistant federal public defender for
approximately 13 years makes me both a well informed and biased
source, of which I am sure you are cognizant.

I applaud and encourage the thought and effort made to amend the
loss tables and deal with the problem of more "than minimal
planning" insofar as it has resulted in disparate treatments and a
considerable amount of litigation. With respect to the additional
issues for comment in this section, I deflnltely believe that the
loss tables should have fewer and larger ranges in the lower ends.
The loss tables at the hlgher ends are so large as to be beyond my
experience and have no opinion as to whether they need adjustment.

Although more work would need to be done, I would encourage the
Commission to modify the definition and approach to a more than
minimal planning enhancement as opposed to bulldlng it into the
loss table or, alternatively, building it into the 1loss table
further from the bottom ranges, maintaining the lesser enhancement
as long as possible and perhaps adding a third and additional level
increase at the far end.

With respect to redefining more than minimal planning, I do have
some suggestions:

1. Build in a two level decrease for spur of the moment or
sudden temptation conduct;
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2 Do not provide for multiple victim enhancement until the
number of victims has reached an appreciably large level
i.e. 15 or 20 and perhaps make this enhancement an
additional one or two levels at an additionally large
number such as 40 or 50;
3. Require, by example, truly more than the ordinary conduct

to commit the offense before an enhancement is added.
Few if any types of fraud or theft escape the current
definition.

The proposal with respect to U.S.S5.G. § 3B1.2 (role in the offense)
is also an improvement. I would suggest option one is the most
preferable of the options under Note 7 reading as follows: Option
1 is prefered because it affords the sentencing judge the most
flexibility in determining whether or not to apply the two level
adjustment for minor role and, unlike option 2, does not repeat the
Application Note position contained in Note 8 concerning burden of
pursuasion.

The firearms amendments are mostly technical and it would be useful
for the Commission to have a period where it does not amend the
firearms guideline. I do believe that an appropriate
differentiation can be made between different weapons including
weapons that fall within 26 U.S.C. § 5845 and its various
subdivisions. Whether the differentiation should be made by
different offense levels, by placement of the sentence within a the
guideline range, or by a Commission-guided departure, depends on
the weapon involved. It would seem that a fully automatic machine
gun is different from a sawed-off shotgun which is different from
a sawed-off rifle which is different from other weapons such as
tear gas "pen guns," all of which are prohibited in Title 26.

I have no great critism of the proposed amendment § 3Bl.3 abuse of
position of special trust or use of special skill. However,
perhaps the time has come to separate these two concepts into
separate adjustment sections. It would seem to me be best to leave
special trust as a Chapter 3 adjustment with appropriate
illustrations in the application notes rather than adding it as a
specific offense characteristic in a hit or miss fashion to various
guidelines relating to fraud or embezzlement or in general to the
embezzlement guideline. Certainly the proposed amendment is
superior to the additional issue for comment, particularly as p £ o
relates to deleting the example regarding "ordinary bank tellers".

The proposal relating to 5K1.1 - issue 24 - will apply to very few
cases if it is intended to exclude "crimes of violence" where that
concept includes drug offenses. It also has limited usefulness
because of the exclusion of anyone who is not a "first offender".
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At least it should include all category I offenders and perhaps all
category I and category II offenders. The injustice which it is
intended to address is not related or necessarily related to
whether the defendant is category I or category VI, but the
proposal is at least some improvement over the current requirement
for a government motion.

I should add with respect to § 5K that I have, as have other
attorneys, experienced cases in which this proposed amendment could
well have made a difference.

With respect to the proposal number 25 relating to § 6Bl.2 the idea
is commendable. Perhaps a stronger word than "encourages" should
be utilized. I would suggest a policy statement that requires the
government to make such the disclosures at either option point and
provides as a ground for downward departure the intentional failure
of the government to do so. Experiences has taught that toothless
platitudes rarely modify prosecutorial behavior in an adversary
system.

The Commission should act on issue for comment number 40 relating
to the mandatory minimum and distinction between cocaine and
cocaine base. Significant support exists not only from the
interjection of the Commissions expertise, but also other sectors
of the criminal justice system for the elimination of this
distinction.

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and
should not result in favorable action. They would increase
unwarranted disparities and would not further the purposes of
sentencing indicated by Congress.

Proposal number 57 submitted by the Department of Justice should
not be acted upon. It is an attempt to accomplish exactly the
opposite of what it purports to do. The Department of Justice
obviously intends to utilize its proposed amendment, if it becomes
the guideline, as the Commission's position which ought to be
followed by the Courts in prohibiting attacks on prior convictions.
It is my understanding that the Commission wishes to take no
position and allow the courts to develop their own procedures. If
the Commission does intend to take a position on this procedural
question, it should study the matter, invite additional comment,
and it is hoped, ultimately recommended that the courts permit
collateral attacks on prior convictions utilized to enhance
sentences.
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I had promised to make this letter brief. There are many other
things I could or should say, but will not. I will say that the
last two cycles of amendments have been encouraging insofar as they
have addressed problems of harshness and not simply been "fixes" of
guidelines which appear to be too low to some other components of
the criminal justice system.

Sinceiifg;//”/ff7

SCOTT F. TILSEN
Assistant Federal Defender

SFT/tmw
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January 26, 1993

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D.C. 20004

Dear Judge Wilkins:

Bill Osteen, Jr., has discussed with me his letter to you
regarding the Section 4B1.1 carcer offender enhancement. I would
like to second his proposal that the Government give notice that
such an enhancement may be applied. '

This would facilitate frank discussion between attorneys and
their clients and between attorneys and U.S. Attorneys seeking to

. resolve cases.

As Bill notes, the Government has better and easier access to

a defendant's record and this disclosure would not be an undue
burden.

Sentences fashioned under the Guidelines are sufficiently
stunning without the surprise application of this enhancement,
Anything the Commission might do to alleviate this situation would
be helpful to all parties concerned.

Very truly yours,

HARRJISON TH; 0 & LANDRETH
. Waylayd Cooke

AWC:cak
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January 15, 1993

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D. C. 20004

Dear Judge Wilkins:

Not too long ago while I was still engaged in
defense practice I realized that the "career offender
guideline" posed a real difficulty in dealing with my
clients. I should have mentioned it to the Sentencing
Commission at the time, but for some reason failed to do
so.

. It was interesting recently to find that my son,

Bill, has run into the same difficulty. I asked him to
write for your consideration. He has done so and after
reading his letter, I have no additional comments except
that I concur completely with his analysis of the problem
and suggested solution. This should not impose an
additional effort upon the U. S. Attorney, but even if it
does, when compared to the tremendous adverse effect on
the defendant under the system, it seems that such effort
could be justified.

Please give the enclosed letter the consideration
which it richly deserves.

Thanks for all the good efforts your Commission
brings to the sentencing process.

Sincerely,

//;\1 #oE G .-_' f n. .'r /'{

’

William L. Osteen, Sr.

—

WLO,sr:ajv
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The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, DC 20004

Dear Judge Wilkins:

I am writing to request that the Sentencing Commission
- consider amending the guidelines to correct what I believe is a

difficult, if not unfair, situation under the career offender
guideline.

. Section 4Bl1.1 of the guidelines deals with the career
offender. The penalties pursuant to that section result in greatly
increased guideline ranges for certain defendants. It is my belief
that a defendant should be given notice by the government prior to
entry of plea or trial if such penalties may be imposed. This
could be done pursuant to a framework similar to that required

under 21 U.S.C. §841 and §851 for enhanced penalties.

I bring this to the Commission because of a recent difficulty
encountered in one of my own cases. My client was charged with
bank robbery. My preliminary calculations led me to believe a
sentencing range of six to eight years was possible, unless the
career offender enhancement applied. If applicable, my defendant’s
sentence could be in the 17 to 20 year range, close to the maximum
possible. I was unable to advise my client effectively with
respect to his alternatives.

Knowledge of a defendant’s prior criminal record is a matter
almost exclusively within the government’s control prior to trial
or plea. Neither a criminal defendant nor his counsel have access
to resources such as the NCIC or other records of criminal
convictions. Most defendants, as a practical matter, do not have
a clear recollection of prior convictions. There is not-sufficient
time, prior to trial or plea, for a defense attorney to accurately

investigate prior records particularly if a defendant has lived in
. another jurisdiction.
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I recognize that the guidelines treat a defendant that accepts
responsibility favorably. Nevertheless, acceptance is a factor
determined following entry of a plea; a defendant is not assured of
that reduction. Realistically, most defendants want to understand
their maximum exposure in making a decision as to whether to plead
or go to trial. Defense counsel wants to inform the defendant of
his alternatives to the fullest extent possible.

Although the enhanced penalties pursuant to 21 U.S.C. §841
increase the minimum and maximum sentences applicable, I believe
the notice theory contained therein should apply to §4B1.1 as well.
There is no practical distinction between §841 and §4Bl.1.

One of the problems defense attorneys run into if they
recognize that the career offender provisions apply is that often
a defendant cannot believe or accept their applicability after
being so advised. Notice by the government prior to entry of a
plea would alleviate that problem, at least in part.

Second, when a defendant is caught by surprise at the career
offender adjustment in the presentence report, he is often
antagonistic to both his lawyer and the system, and will
subsequently seek appellate or other relief. I believe a notice
requirement would alleviate this problem by giving a defendant
advance notice of the stricter penalty.

Rather than cause more cases to go to trial, I believe prior
notice of a career offender enhancement will induce more defendants

to cooperate. It would give a defendant a tangible reason to
believe he will receive such a sentence.

Even in cases in which the government failed to notify a
defendant, criminal history points would be assessed to take into
account the convictions; a trial court could depart upward if the
career offender guideline was not noticed based on the trial
court’s discretion. I believe the trial court should have some
discretion in dealing with these sentences.

It is my belief that such a provision of notification would
promote more fairness in the criminal process, and lead to more
informed pleas.

I further believe that such notice could be given with
relatively little ’extra work’ by the United States. Usually
government agents will make some effort to ascertain a defendant’s
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record during the investigation. Following indictment, the
probation office investigates a defendant’s record for purposes of
pretrial release. These probation records may or may not be
disclosed to the defendant; if disclosed, they have to be returned
to that office immediately following the detention hearing. The
United States Attorney can order an NCIC check; any information
contained therein which is unclear can be checked out quickly
through law enforcement resources.

I realize courts have generally held that application of the
career offender guidelines is not a basis for the defendant to
withdraw his plea. I do not believe that such a holding means the
current system cannot be changed to promote additional fairness.

My bank robbery case is awaiting resolution. I am still
uncertain as to whether the career offender adjustment will apply.
Before entry of the plea, the government ordered an NCIC check, but
would not voice an opinion on the applicability of the career
offender adjustment. One conviction noted a burglary arrest but
said "adj. wth." I contacted an attorney in Florida; their
investigator could only find four adult convictions which did not
give rise to the career offender adjustment. My client assures me
he only has one adult felony conviction for a crime of violence or
drug offense. I remain uncertain. We will wait and see.

Thank you for your time and consideration.

Sincerely,

-1 [ " ,.'._,, o 1
Z’Lf ko Lo (hskeen, 3);
William L. Osteen, Jr. -
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e Before the
UNITED STATES SENTENCING COMMISSION
One Columbus Circle, N.E., Suite 2-500
washington DC 20002-8002
Attention: Public Information

In the Matter of
Proposed Amendment of the Sentencing
Guidelines for the United States, Section

2F2.1, Applicable to Violations of the
Computer Fraud and Abuse Act

TO: The Commission

COMMENTS OF THE SOCIETY FOR ELECTRONIC ACCESS

The Society for Electronic Access ("SEA") submits these
comments in the above-captioned proceeding, which concerns the
proposed amendments to the United States Sentencing Guidelines
("U.8.8.G.") concerning Computer Fraud and Abuse [57 Fed. Req.
62832 (1992) (to be codified at U.S5.8.G sec. 2F2.1) (proposed
Dec. 31, 1992)]. We strongly urge you not to adopt these
amendments because the penalties specified therein are unduly
harsh, overly broad, and vague.

These amendments violate due process by providing harsher
penalties for activities more properly related to computing than
to crime. For example, proposed U.S5.5.G. sec. 2F2.1.b.1 states:

"Tf the defendant altered information, increase by 2 levels"
where alteration is defined in Commentary #9 as including:

",..all changes to data, whether the defendant added,
deleted, amended or destroyed any or all of it."

It is almost impossible to use a computer without performing

one or more of these functions. Merely logging on to another

F.
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computer fits-this definition of alteration because this changes
the information kept in its system logs, even if the user never
requested that a specific file or record be accessed.
Furthermore, the effect of these data alterations may not be
'directly related to severity of a crime: if a voyeur looks at
protected files and leaves a note telling that he or she was
there, that is very different from a vandal's deletion of a
credit file. Yet, under these amendments both situations are
treated as activities of equal seriousness. It is absurd to
think that the alteration itself, absent other factors, requires
an increase in the severity of the minimum sentence, or that all
alterations affect criminality equally.

These amendments violate due process by including overly
broad standards for determining the severity of a crime. For
example, proposed U.S.S.G. sec, 2F2.1l.b.5 states:

"If an offense was committed for the purpose of malicious
destruction or damage, increase by 4 levels."

where malicious destruction or damage, as defined in Commentary

£11:

", . . includes injury to business and personal
reputations,”

The effect of so broad a category of activity being contained in
a single sentencing adjustment would be to group the trivial with
the heinous, and punish them equally. Breaking into a person's

computer account and publicly posting information which disrupts

his or her ability to conduct business is very different matter

=
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from copying and publicly posting materials from that person's
account that simply make the person look foolish, yet the
amendment groups thesé actions together as offenses of equal
seriousness,

Furthermore, this language allows for the punishment of
speech without requiring a determination that the speech does not
enjoy the protection of the First Amendment. The Supreme Court
has always erected extremely stringent standards for the kinds of
speech that can be found unprotected by the First Amendment, and
these amendments to the Sentencing Guidelines err by allowing
speech to be punished if it is found to damage somecne's
"personal reputation" under less stringent standards of proof,
which would be introduced at the sentencing, rather than at the
trial itself.

These amendments violate due procesé by mandating overly
harsh punishments. To use an example derived from the recent
past (gee Salinger v. Random House, 811 F.2d 90 (24 Cir,), gert.
denied, 484 U.S. 890 (1987)), if a defendant (willfully and for
the purposes of commercial advantage or private financial gain)
wrote something for publication which included sections of J.D.
Salinger's private correspondence, the defendant could be
convicted of criminal copyright infringement, and fined. See 17
U.S.C. sec. 506 and 18 U.S.C. sec. 2319. It stretches the
imagination, however, to suggest that if the defendant had either
obtained or distributed these materials electronically, no matter

how limited the scope of the distribution, this copyright
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infringement would be transformed into a crime so severe that the
defendant would, as a first time offender, face a sentence of
fifteen to twenty-one (15-21) months in prison.

Proposed U.5.8.G. sec. 2F2.1.b.2 states:

",..1f the defendant disclosed protected information to the
public by means of a general distribution system, increase

by six levels."
where the definition of "general distribution system" as defined

in Commentary #10 includes:

",..electronic bulletin board and voice mail systems,

newsletters and other publications, and any other form of

group dissemination, by any means."

These amendments suggest that crimes for which the trial
judge has heretofore had the latitude to impose probationary
sentences or fines or both must now receive minimum sentences
harsher than those mandated by the Federal Sentencing Guidelines
for assault where the use of a dangerous weapon was threatened
(U.5.5.G. sec. 2A2.3.a.1), sexual abuse of a ward [U.S,S.G. sec.
2A3.3.9.a] or trespassing on government property with a firearm
[U.S.S.G. sec. 2B2.3,B.1 = ,2]. Of all the potential violations
of due process contained in these amendments, this potential for
mandating unduly harsh sentences is the most shocking and the
most clear.

In President Clinton's statement, "Technology for America's
Economic Growth: A New Direction to Build Econonmic Strength" he
says "Government telecommunication and information poliey has not
kept pace with new developments in telecommunications and

computer technology. As a result, government regulations have

P .04
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tended to inhibit competition and delay deployment of new
technology." These amendments are part of that problem.

By simultaneously rendering the Guidelines both harsher and
more vague, these amendments would create a chilling effect on
perfectly legal uses of computers by private citizens, by
creating an environment in which the potential criminality of an
action would be impossible to ascertain in advance. Therefore,
the SEA strongly urges you not to adopt the amendments to United

States Sentencing Guidelines proposed at 57 Fed. Reg. 62832.

Respectfully submitted,

E S

Society for Electronic Access
¢/o Steven E. Barber

595 West End Avenue, Apt. 9D
New York, New York 10024
(212) 787-8421

sea@panix.com

Simona Nass, President

Alexis Rosen, Vice-President
Daniel Lieberman, Treasurer
Steven E. Barber, Secretary

Board of Directors:
Stacy Horn, Chair
Joseph King

John McMullen
Simona Nass

E. Lance Rose
Alexis Rosen

Paul Wallich

Date: March 15, 1993
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Electronic Frontier
Foundation, Inc.

666 Pennsylvania Avenue SE
Suite 303

Washington, DC 20003

Phone: (202)544-9237
Fax: (202)547-5481
Internet: jberman@eff.org

March 15, 1993

United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby.
Washington, DC 20002-9002
Attention: Public Information

Re: Proposed Amendent #59 to the Sentencing Guidelines for
United States Courts, which creates a new guideline applicable
to violations of the Computer Fraud and Abuse Act of 1988 (18
U.S.C. 1030)

Dear Commissioners:

The Electronic Frontier Foundation (EFF) writes to state our
opposition to the new proposed sentencing guideline applicable to
violations of the Computer Fraud and Abuse Act of 1988, 18 U.S.C.
1030 (CFAA). We believe that, while the proposed guideline
promotes the Justice Department's interest in punishing those who
engage in computer fraud and abuse, the guideline is much too harsh
for first time offenders and those who perpetrate offenses under the
statute without malice aforethought. In addition, promulgation of a
sentencing guideline at the present time is premature, as there have
been very few published opinions where judges have issued
sentences for violations of the CFAA. Finally, in this developing area
of the law, judges should be permitted to craft sentences that are just
in relation to the facts of the specific cases before them.



The P | Guideline Is Too Hars}

The proposed CFAA sentencing guideline, with a base offense level of
six and innumerable enhancements, would impose strict felony
liability for harms that computer users cause through sheer
inadvertence. This guideline would require imprisonment for first
time offenders who caused no real harm and meant none. EFF is
opposed to computer trespass and theft, and we do not condone any
unauthorized tampering with computers -- indeed, EFF's unequivocal
belief is that the security of private computer systems and networks
is both desirable and necessary to the maintenance of a free society.
However, it is entirely contrary to our notions of justice to brand a
computer user who did not intend to do harm as a felon. Under the
proposed guideline, even a user who painstakingly attempts to avoid
causing harm, but who causes harm nonetheless, will almost
assuredly be required to serve some time in prison.

The proposed guideline, where the sentencing judge is given no
discretion for crafting a just sentence based on the facts of the case,
is too harsh on less culpable defendants, particularly first time
offenders. As the Supreme Court has stated, the notion that a
culpable mind is a necessary component of criminal guilt is "as
universal and persistent in mature systems of law as belief in
freedom of the human will and a consequent ability and duty of the
normal individual to choose between good and evil." Morisserte v.
United States, 342 U.S. 246, 250 (1952). In the words of another
court, "[u]sually the stigma of criminal conviction is not visited upon
citizens who are not morally to blame because they did not know
they were doing wrong." United States v. Marvin, 687 F.2d 1221,
1226 (8th Cir. 1982), cert. denied, 460 U.S. 1081 (1983).

There Is Not Yet Enough Casel W Guideli

The Sentencing Commission itself has recognized the importance of
drafting guidelines based on a large number of reported decisions.
In the introduction to the Sentencing Commission's Guidelines
Manual, the Commission states:

The Commission emphasizes that it drafted the initial
guidelines with considerable caution. It examined the
many hundreds of criminal statutes in the United States
Code. It began with those that were the basis for a



significant number of prosecutions and sought to place
them in a rational order. It developed additional
distinctions relevant to the application of these
provisions, and it applied sentencing ranges to each
resulting category. In doing so, it relied upon pre-
guidelines sentencing practice as revealed by its own
statistical analyses based on summary reports of some
40,000 convictions, a sample of 10,000 augmented pre-
sentence reports, the parole guidelines, and policy
judgments.

United States Sentencing Commission, Guidelines Manual, Chap. 1,
Part A (1991).

At the present time, there are only five reported decisions that
mention the court's sentencing for violations of the Computer Fraud
and Abuse Act. See, United States v. Lewis, 872 F.2d 1030 (6th Cir.
1989); United States v. Morris, 928 F.2d 504 (2d Cir. 1991), cert.
denied, 112 S. Ct. 72 (1991); United States v. Carron, 1991 U.S. App.
LEXIS 4838 (9th Cir. 1991); United States v. Rice, 1992 U.S. App.
LEXIS 9562 (1992); and United States v. DeMonte, 1992 U.S. App.
LEXIS 11392 (6th Cir. 1992). New communications technologies, in
their earliest infancy, are becoming the subject of precedent-setting
litigation. Overly strict sentences imposed for computer-related
fraud and abuse may have the effect of chilling these technologies
even as they develop. Five decisions are not enough on which to
base a guideline to be used in such an important and growing area of
the law.

The Commission itself has recognized that certain areas of federal
criminal law and procedure are so new that policy statements, rather
than inflexible guidelines, are preferable. See, e.g., United States
Sentencing Commission, Guidelines Manual, Chap. 7, Part A (1990)
(stating the Commission's choice to promulgate policy statements,
rather than guidelines, for revocation of probation and supervised
release "until federal judges, probation officers, practitioners, and
others have the opportunity to evaluate and comment. . . ."). A
flexible policy statement, rather than a specific sentencing guideline,
is a more appropriate way to handle sentencing under the Computer
Fraud and Abuse Act until there has been enough litigation on which
to base a guideline.
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Involvin ial Circumstances

Individual sentencing decisions are best left to the discretion of the
sentencing judge, who presumably is most familiar with the facts
unique to each case. To promulgate an inflexible sentencing
guideline, which would cover all crimes that could conceivably be
prosecuted under the Computer Fraud and Abuse Act, is premature
at this time.

As discussed above, there have only been five reported decisions
where the Computer Fraud and Abuse Act has been applied. In
three of these reported CFAA cases, the judges involved used their
discretion and fashioned unique sentences for the defendants based
on the special facts of the case. See, Morris, 928 F.2d at 506 (where
the judge placed Defendant Morris on probation for three years to
perform 400 hours of community service, ordered him to pay fines
of $10,050, and ordered him to pay for the cost of his supervision at
a rate of $91 a month); Carron at 3 (where the judge found that
Defendant Carron's criminal history justified a sentence of 12 months
incarceration followed by 12 months of supervised release and
restitution to the two injured credit card companies); and DeMonte at
4 (where the trial court judge held that Defendant DeMonte's
"extraordinary and unusual level of cooperation” warranted a
sentence of three years probation with no incarceration). Judges
must be permitted to continue fashioning sentencing that are just,
based on the facts of a specific case.

Computer communications are still in their infancy. Legal

precedents, particularly the application of a sentencing guideline to
violations of the Computer Fraud and Abuse Act, can radically affect
the course of the computer technology's future, and with it the fate
of an important tool for the exchange of ideas in a democratic society.
When the law limits or inhibits the use of new technologies, a grave
injustice is being perpetrated. The Electronic Frontier Foundation
respectfully asks the Commission to hold off promulgating a
sentencing guideline for the Computer Fraud and Abuse Act until
there are enough prosecutions on which to base a guideline.



Thank you in advance for your thoughtful consideration of our
concerns. We would be pleased to provide the Commission with any
further information that may be needed.

Sincerely yours,

i AHlaele
Shari Steele
Staff Attorney

The Electronic Frontier Foundation is a privately funded, tax-exempt,
nonprofit organization concerned with the civil liberties, technical
and social problems posed by the applications of new computing and
telecommunications technology. Its founders include Mitchell Kapor,
a leading pioneer in computer software development who founded
the Lotus Development Corporation and developed the Lotus 1-2-3
Spreadsheet software.
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Computer Professionals for Social Responsibility

March 15, 1993

——

Chairman William W. Wilkins, Jr.
US Sentencing Commission

One Columbus Circle, NE

Suite 2-500

South Lobby

Washington, DC 20002-8002

Dear Mr. Chairman:

We are writing to you regarding the proposed
amendments to sentencing guidelines, policy
statements, and commentary announced in the Federal
Register, December 31, 1992 (57 FR 63832). We are
specifically interested in addressing proposed item
59, regarding the Computer Fraud and Abuse Act of 1988

(18 U.S.C. 1030).

CPSR is national membership organization of
professionals in the computing field. We have a
particular interest in information technology,
including the protection of civil liberties and
privacy. We have sponsored a number of public
conferences to explore the issues involving computers,
freedom, and privacy.l

We have also testified before the House of
Representatives and the Senate regarding the federal
computer crime law.?2 It is our position that the
government must be careful not to extend broad
criminal sanctions to areas where technology is

1 see, e.g., [The First Conference on Computers,
Freedom & Privacy (IEEE Computer Society Press 1991),
The Second Conference on Computer, Freedom & Privacy
(Association for Computing Machinery 1992). A third
report will soon be out on the third Conference on
Computers, Freedom & Privacy. All three volumes
contain "reports from the field" that may be helpful
in understanding more fully the issues related to the
protection of computer systems, the conduct of
computer crime investigations, and the appropriate
penalties for computer crime.

2 Computer Virus Legislation, Hearing before the

Subcomm. on Criminal Justice, Comm. on the Judiciary,
U.S. House of Rep., 10lst Cong., 1lst Sess. 62 (1989),
The Computer Abuse Amendments Act of 1990, Hearing
before the Subcomm. on Technology and the Law of the
Comm. on the Judiciary, United States Senate, 101lst
Cong., 2d Sess. 62 (1990).
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rapidly evolving and terms are not well defined.3 We
believe that such efforts, if not carefully
considered, may ultimately jeopardize the use of new
information technology to promote education,
innovation, commerce, and public life.

We also remain concerned that criminal sanctions
involving the use of information technologies may
unnecessarily threaten important personal freedoms, such as
speech, assembly, and privacy. It is the experience of the
computing profession that misguided criminal investigation
and the failure of law enforcement to fully understand the
use of computer technology will have a detrimental impact on
the entire community of computer users.

For example, you may wish to review the recent decision
of Steve Jackson Games v. Secret Service,? involving a
challenge to the government's conduct of a particular
computer crime investigation. The court found that the
Secret Service's conduct "resulted in the seizure of
property, products, business records, business documents, and
electronic communications equipment of a corporation and four
individuals that the statutes were intended to protect."S The
court, clearly concerned about the government's conduct,
recommended "better education, investigation, and strict
compliance with the statutes as written."

Clearly, the decisions made by the Sentencing Commission
regarding those factors that may increase or decrease a
criminal sentence will have an important impact on how
computer crime is understood and how the government conducts
investigations. We therefore appreciate the opportunity to
express our views on the propose changes to the.guidelines
for A8 U.S.C. 1030,

For the reasons stated below, it our belief that the
proposed guidelines regarding the Computer Fraud and Abuse
Act now under consideration by the Sentencing Commission
place emphasis upon the wrong factors, and may discourage the
use of computer technology for such purposes as publication,
communication, and access to government information. For
these reasons, CPSR hopes that the current proposal will not
be adopted.

3 s. Rep. 544, 101lst Cong., 2d Sess. 4 (1990).
4 No. A-91-CA-346-SS (W.D. Tex. Mar. 12 1993).

S 1Id. at 26-27.
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The proposed amendment would treat as an aggravating
factor the alteration, obtaining, or disclosure of
"Protected information." This term is defined in the
proposed guidelines as "private information, non-public
government information, or proprietary commercial
information." The term is nowhere mentioned in the statute
passed Congress.

We oppose this addition. It has been the experience of
the computer profession that efforts to create new categories
of information restriction invariably have a chilling impact
on the open exchange of computerized data. For example,
National Security Decision Directive 145, which gave the
government authority to peruse computer databases for so-
called "sensitive but unclassified information," was widely
opposed by the computing community, as well as many
organizations including the Information Industry Association
and the American Library Association. The reason was that
the new designation allowed the government to extend
classification authority and to restrict the free flow of
information and ideas.®

Clearly, this proposal to increase the sentence for a
violation of a particular federal statute is not as sweeping
as a Presidential order. Nonetheless, we believe that the
problems posed by efforts to create new categories of
computer—-based information for the purpose of criminal
sentencing will raise similar concerns as did NSDD-145. It
is not in the interest of those who rely on information
systems for the purpose of public dissemination to encourage
the development of such classifications.

The proposed guidelines would also treat as an
aggravating factor the alteration of public record
information. This proposal may go directly against efforts
to promote public access to electronic information and to
encourage the use of computer networks for the conduct of
government activities. For example, computer bulletin boards
have been established by agencies, such as the Department of
Commerce and Environmental Protection Agency, precisely for
the purpose of encouraging public use of on-line services and
to facilitate the administration of agency business.

6 See Military and Civilian Control of Computer Security,
Hearing before the Legislation and National Security Subcomm.
-of the Comm. on Government Operations, House of Rep., 101lst
Cong., lst Sess. (1989).



Much of the problem may well be with the use of the term
"alter" wéthout any further discussion of the nature of the
alteration. Computer systems are by nature interactive. Any
user of a computer system "alters" the data on the system.
System operators may control the status of a particular file
by designating it as a "read only" file or a "read-write"
file. When a file is "read only," a user may access the file
but is technically unable to alter the files contents.
However a file that is "read-write" may allow users to both
review files and to alter them.

Certainly, there are many other factors that relate to
computer system security, but this particular example
demonstrates that in many instances altering a public file
may in fact be the intended outcome of a system operator.
Failing to distinguish between permissible and impermissible
alterations of a computer file in the sentencing guidelines
misses entirely the operation of many computer systems.

The proposed amendment would also discourage the
publication of information in electronic environments. The
amendment recommends that the sentence be increased by 4
levels where "the defendant disclosed protected information
to any person" and by six levels where "the defendant
disclosed protected information to the public by means of a
general distribution system."

Both of these proposals would punish the act of
publication where there is no economic advantage to the
defendant nor any specific harm indicated. Such provisions
could be used to discourage whistle-blowing in the first
instance, and subsequent dissemination of computer messages
by system operators in the second.?

For this reason, we strongly oppose the inclusion of
comment 10 which states that a "general distribution system”
includes electronic bulletin boards and voice mail systems.
This particular comment could clearly have a chilling effect
on operators of electronic bulletin boards who may become
reluctant to disseminate information where such dissemination
could be considered an aggravating factor for the purpose of
the federal computer crime law.

- L deli

It is our view that the current guidelines are a
reasonably fair articulation of the specific harms that might
warrant additional stringency, at least in the area of
computer crime. We believe that it is appropriate to impose
additional sanction where there is "more than minimal

7 see e rvice, supra.



planning" or "scheme to defraud more than one victim," as
currently stated in the Guidelines. One of our concerns
with the application of 18 U.S.C. 1030 after the decision in
U.S. v. Morris, 928 F.2d 504 (2d Cir. 1991) is that the
provision does not adequately distinguish between those acts
where harm is intended and those where it is not. For this
reason, provisions in the sentencing guidelines which help to
identify specific harms, and not simply the disclosure of
computerized information, may indeed be helpful to
prosecutors who are pursuing computer fraud cases and to
operators of electronic distribution systems.

For similar reasons, we support the current §2F1.1(4)
which allows an upward departure where the offense involves
the "conscious or reckless risk of serious bodily injury."
Again, it is appropriate to impose a greater penalty where
there is risk of physical harm

The Commission may wish to consider at some future date
a provision which would allow an upward departure for the
disclosure of personally identifiable data that is otherwise
protected by federal or state statute. We believe that
privacy violations remain an important non-economic harm that
the Commission could address. For instance, the disclosure of
credit reports, medical records, and criminal history
records, by means of an unauthorized computer use (or where
use exceeds authorization) may be an appropriate basis for
the imposition of additional sanctions.

We suggest that the Commission also consider whether a
downward departure may be appropriate for those defendants
who provide technical information about computer security
that may diminish the risk of subsequent violations of the
computer fraud statute. Such a provision may lead to
improvements in computer security and the reduced likelihood
of computer-related crime.

We recognize that the Commission is currently.
considering factors that should be considered in the
imposition of federal sentencing, and that this process
should not be equated with the creation of new criminal acts.
Nonetheless, the decisions of the Commission in this area may
well influence subsequent legislation, and the ability of
computer users to make use of information systems, to access
government information, and to disseminate electronic records
and files. It is for these reasons that we hope the
Sentencing Commission will give careful consideration as to
potential impact on the user community of these proposed
changes to the federal sentencing guidelines.

We appreciate the opportunity to provide these comments
to the Commission and would be pleased to answer any
questions you might have. Please contact me directly at
202/544-9240.



Sincerely youcs,

2/&:. P
Marc ‘Rotenbergs " director
CPSR Washington office
Enclosure
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701 Pennsylvania Avenue, N.W
Washington D.C. 20004-2696
Telephone 202-508-5620

EDISON ELECTRIC PETER B. KELSEY
INSTITUTE ' Vice President,

Law and Corporate Secretary

March 15, 1993

The Honorable William W. Wilkins, Jr., Chairman
Members of the U.S. Sentencing Commission
United States Sentencing Commission

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, D.C. 20002-8002

Dear Chairman Wilkins and Members of the Comumission:

The Edison Electric Institute ("EEI") is grateful for the opportunity to present
comments to the Commission on the proposed amendments to the sentencing
guide:lines.1 EEI is the association of electric companies. Its members serve 99
percent of all customers served by the investor-owned segment of the industry.
They generate approximately 78 percent of all the electricity in the country and
service 76 percent of all ultimate customers in the nation. Its members are
pervasively regulated at the federal and state level in all aspects of their business.
These electric utilities range in size from ones employing less than 100 employees
to ones employing more than 10,000 employees. Our member companies have a
real and direct interest in the content of the proposed amendments to the
individual guidelines given enforcement trends toward the prosecution of
corporate managers and supervisors.

L. Amendment No. 23, Abuse of Position of Trust

The Commission invites comment on a proposed amendment to § 3B1.3 (Abuse
of Position of Trust or Use of Special Skill).2 The proposed amendment
attempts to reformulate the definition of what constitutes a "special trust."

1 Sentencing Guidelines for United States Courts; Notice, 57 Fed. Reg.
62,832 (December 31, 1992) (hereinafter "Notice").

2 Amendment No. 23, Notice at 62,842.
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EEI believes that the proposed application note focuses too narrowly on a
person’s status in the employment context. In relevant part, the proposed note
provides that:

"Special trust" refers to a position of public or private
trust characterized by professional or managerial
discretion (i.e., substantial discretionary judgment that
is ordinarily given considerable deference). Persons
holding such positions ordinarily are subject to
significantly less supervision than an employee whose
responsibilities are primarily ministerial in nature.

EEI recommends that the reference to "professional or managerial discretion" be
eliminated from the proposed amendment. This reference is likely to confuse a
sentencing court because it focuses on employment-related abuses of trust and
does not mention non-employment abuses of trust. There are numerous situations
where a personal "special trust” is violated (for example, sexual abuse of a child by
a relative or clergyperson). But such situations are not reflected in the proposed
amendment,

Furthermore, the proposed amendment suggests that persons in professional or
managerial positions in companies generally are in positions of trust that would
warrant a sentence enhancement, provided that their positions "contributed in
some significant way to facilitating the commission or concealment of the offense."
This seems too casual a linkage between a person’s status in a company and
enhancement of that person’s sentence. At a minimum, there should be some
intent by an individual to use a position of special trust to further commission or
concealment of an offense before this forms the basis for enhancing their
sentence.

The proposed application note also should be clarified to ensure that the provision
does not automatically imbue corporate managers with an aura of "special trust."
For example, a corporate manager who is responsible for compliance with a
particular area of the law should not be in a position of special trust with respect
to violations of other areas of the law. The proposed amendment should require
that the individual be in a position of special trust directly relevant to the
underlying offense before this sentence enhancement is applicable.

Also, the trust should be one owed to the victim of the offense for which a
sentence is being imposed, and should be reasonably relied on by the victim in the
context of the offense. Corporate managers should not be liable for a perceived

|
Z
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E
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special duty owed to the general public by them or their corporation. The special
trust should arise directly between the individual and the victim of the crime
before it can lead to sentence enhancement.

For all of these reasons, EEI would recommend the following as an alternative to
Amendment No. 23:

"Special trust" refers to violation of a duty of trust between the
defendant and the victim or victims of an offense for which a
sentence is being imposed. The duty of trust may arise from a
fiduciary relationship or a position of substantial discretionary
judgment that is legitimately given considerable deference by the
victim. (In an employment context, such positions ordinarily are
subject to significantly less supervision than those held by employees
whose responsibilities are primarily ministerial in nature.) For this
enhancement to apply, the violation of the duty of trust must have
contributed in some significant way to facilitating the commission or
concealment of the offense and not merely provided an opportunity
that could have been afforded to other persons. Also, the defendant
must have intended or known that the victim would rely on the duty
of trust, and the victim must in fact have reasonably relied on that
duty, in a way that contributed to the commission or concealment of
the offense.

II. Issue For Comment No. 24 and Amendments Nos, 31 and 47,
Substantial Assistance to Authorities

The Notice also contains an issue for comment and two proposed amendments
regarding the elimination from § 5K1.1 of the requirement that the government
make a motion requesting a departure from the guidelines before allowing a court
to reduce a sentence as a result of substantial assistance by the defendant in the
investigation or prosecution of another person.3 EEI answers the question for
comment in the affirmative and supports Amendments Nos. 31 and 47, which
would allow the court to consider a departure from the guidelines for substantial
assistance provided by a defendant at its own discretion, and urges the

3 Issue For Comment No. 24 and Amendments Nos. 31 and 47, Notice at
62,842, 62,848, and 62,853, respectively.
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Commission to adopt the same amendment to § 8C4.1 of the Guidelines, which is
the same provision as it applies to organizations.

There is a significant potential for unfairness when the prosecutor is given
complete control over substantial assistance departures. Furthermore, the
substantial assistance departure is currently the only ground for departure from
the guidelines that requires a government motion before the court may consider it.
Even if the amendment is adopted and a court is allowed to consider the issue at
its own discretion, the government will still be the principal source of evidence
regarding whether "substantial assistance” was in fact provided by the defendant.
But prosecutors should not have sole discretion whether to raise the issue of
substantial assistance for a court’s attention, especially given that a prosecutor’s
exercise of this discretion generally is unreviewable. In order for this section to
achieve its goal of encouraging defendants to aid law enforcement authorities in
the prosecution of offenses, defendants must perceive that the section will be fairly
applied. This requires courts to be able to consider the issue of substantial
assistance of their own accord and in response to motions by defendants as well as
in response to motions by prosecutors.

On a related subject, the limitations suggested by Issue for Comment No. 24 (ie.,
must be a first offender and no violence must be associated with the offense) are
unnecessary. Courts should be allowed to consider substantial assistance by
defendants in all cases where such assistance has been rendered. First offender
status and non-violent nature of the crime should be left as facts to be taken into
account at the discretion of the court. They should not be used as a basis for
universally limiting consideration of substantial assistance.

As noted above, § 8C4.1 of the Guidelines contains language that applies to the
sentencing of organizations analogous to that contained in § 5K1.1, and it contains
the identical governmental motion requirement. The purpose of the sections is
the same. Therefore, an amendment to one should prompt an amendment to the
other, as there is no policy justification for doing otherwise. Thus, EEI urges the
Commission to strike the government motion requirement from both § 5K1.1 and
§ 8C4.1 of the guidelines.

HI. Issue For Comment No. 30, Departures

Amendment No. 30 requests comment as to whether the language in Chapter
One, Part A4(b) may be read to be overly restrictive of a court’s ability to depart
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from the guidelines.4 EEI supports the suggestion made by the Committee on |
Criminal Law of the Judicial Conference of the United States that the language |
contained in Part A4(b) should be changed to the extent that it discourages

departures by encouraging courts of apgeals to find that sentences that depart

from the guidelines are "unreasonable."

While the language of Part A4(b) concedes that the initial guidelines will be the
subject of refinement over time, and that the departure policy was adopted
because "it is difficult to prescribe a single set of guidelines that encompasses the
vast range of human conduct potentially relevant to a sentencing decision[,]" the
language that follows nevertheless suggests that departures from the guidelines are
irnproper.6 The courts must be allowed to exercise reasonable judgment with
respect to application of the guidelines, and must not be required to adhere
inflexibly to specified types of departures and departure levels. At a minimum,
EEI recommends that Part A4(b) be amended to strike the last sentence of the
fourth paragraph and the last sentence of the fifth paragraph.

IV. [Issue For Comment No. 32, First Time Offenders

The Commission has requested comment as to whether it should promulgate an
amendment that would allow a court to impose a sentence other than
imprisonment in the case of a first offender convicted of a non-violent or
otherwise non-serious offense.” EEI believes that there should be a specific
provision for departures in the sentencing of first offenders of non-violent
offenses. Judges need this departure to prevent the possibility of offenders
receiving punishment that does not fit the crime. This departure should be
accomplished through providing an additional ground for departure in Chapter
Five, Part K,

4 Issue For Comment No. 30, Notice at 62,848.

5 Letter of Vincent L. Broderick, Chairman, Committee on Criminal Law of
the Judicial Conference of the United States, to the Honorable William W.
Wilkins, Jr., dated November 30, 1992.

6 Pederal Sentencing Guidelines Manual (1992 Ed.) at 6.

7 Issue For Comment No. 32, Notice at 62,848.
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V.  Amendment No. 45, Multiple Victims

The United States Postal Service requests that the Commission create in Chapter
Three, Part A, a new victim-related general adjustment to take into account
increased harm caused when there is more than one victim.® The proposed
amendment is as follows:

If the offense affected more than one victim, increase
the offense level by 2 levels. If the offense affected
100 victims or more, increase the offense by 2 levels
for every 250 victims.

No. of victims Increase in offense lével
2-99 2
100-349 4
350-649 6
more than 650 8

The Postal Service specifically recommended that this departure be included as a
victim-related adjustment applicable to all offenses involving multiple victims
rather than limited to specific types of offenses.”

First of all, courts need to look to the statute and regulations that define the
offense for which a defendant is being sentenced to determine whether "number
of victims" is a relevant factor in sentencing. If the statute or regulations identify
factors for the court to consider in setting the level of fine or imprisonment for an
offense, and do not list "number of victims" as a relevant factor, it may not be
appropriate for the court to consider. Furthermore, even if number of victims is a
relevant factor, in many cases it will have been addressed by the prosecutor
bringing multiple counts against the defendant. For the court to enhance the
defendant’s sentence based on "number of victims" in such cases would be to
penalize the defendant twice for the same conduct.

8 Amendment No. 45, Notice at 62,853.

? Letter to the Honorable William W. Wilkins, Jr. from Chlef Postal Inspector
K.J. Hunter, dated November 27, 1992.
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In addition, EEI is concerned that the proposed amendment would prove too
vague and, thus, difficult for sentencing courts to apply. Specifically, the proposed
amendment does not define under what circumstances an "affected" party would
be deemed a victim or the degree to which a party would have to be "affected" in
order to be deemed a victim. In this regard, EEI is particularly concerned about
the impact of the proposed amendment on persons convicted of offenses involving
the environment. In such cases, more than one individual may be affected by an
offense, but this may not correlate to degree of actual harm experienced by any of
those individuals, and the effects may be an indirect consequence of the conduct
for which the defendant is being sentenced.

Moreover, unlike other adjustments in Chapter 3, Part A -- vulnerable victims,
official victims, and restraint of victims -- the proposed amendment deals not with
knowing conduct aimed at particular victims but with possible unforeseen impacts
on unintended victims. While such an adjustment may be desirable when applied
to specific offenses, particularly offenses intended to affect multiple victims, its |
application across a wide variety of offenses without such constraints would inject |
an unacceptable degree of uncertainty into the sentencing process.

Therefore, EEI recommends that the Commission reject the proposed amendment
as being too broad and ill-defined. At a minimum, the Postal Service should be
required to identify the types of offenses directly of concern to it in proposing the
amendment, and the amendment should be limited to those types of violations.
Also, even as to those types of violations, the Commission needs to provide
guidance about who qualifies as a victim. Furthermore, courts should be
instructed to consider whether "number of victims" is relevant under the statute
and regulations being enforced and given the facts of the case, including the
number of counts brought by the prosecutor and the defendant’s state of mind in
committing the offense.

Thank you for considering our views on these matters.

Very truly yours,

#2.8

Peter B. Kelsey




(@B‘ University of Colorado at Boulder

School of Law

Campus Box 401 ]
Boulder. Colorado 80%09-0401
{303) 492-8047

FAX: (303) 492-1200

March 12, 1993

Michael Courlander

Public Information Specialist

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

Washington, DC 20002-8002

Re: Pr sed Amendments 1 and 34
Dear Mr. Courlander:

I thank the Sentencing Commission for the opportunity to offer written comments on
the Proposed Amendments to the Federal Sentencing Guidelines, dated January 12, 1993. My
comments are directed exclusively to Proposed Amendments 1 and 34, both of which concern
the "relevant conduct” provision of U.S.S.G. § 1B1.3.

For the past two years I have made a close study of the policy issues surrounding
various practices of real-offense sentencing, not only within the federal system, but in states
across the country. The results of that work have recently been published as Sentencing Facts:
Travesties of Real-Offense Sentencing, 45 Stan. L. Rev. 523-73 (February 1993). (A reprint is
enclosed.) Because the analysis of Sentencing Facts is pertinent to your present deliberations,

I wanted to make it available to you.1

Proposed Amendment 1. I applaud the Commission’s proposed amendment to §
1B1.3(c) that "Conduct of which the defendant has been acquitted after trial shall not be
considered under this section.” A number of states bar the use of acquittal conduct at
sentencing, even while retaining a real-offense orientation to sentencing in other respects. See
State v. Marley, 364 S.E.2d 133, 138-39 (N.C. 1988); State v. Cote, 530 A.2d 775, 783-85
(N.H. 1987); McNew v. State, 391 N.E.2d 607, 612 (Ind. 1979). Still other states forbid the
consideration of acquittal conduct as part of their general approach of conviction-offense
sentencing. See Sentencing Facts, 45 Stan. L. Rev. at 535-41 (surveying the experience of
three state guidelines systems). See also id. at 552 ("Among the recommendations in this
article, the foremost is the restoration of the legal force of acquittals at sentencing through a
prohibition of the consideration of facts embraced in charges for which the defendant has been
acquitted").

1 Also, since 1989 I have served with my father as Co-Reporter to the American Bar
Association’s effort to promulgate a third edition of its Criminal Justice Standards for
Sentencing Alternatives and Procedures, which were adopted formally by the ABA on
February 9, 1993. This letter, however, represents my own views and not necessarily those of
the ABA.
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In conjunction with the proposed amendment to § 1B1.3(c), I suggest a parallel
amendment within Part K ("Departures") -- perhaps in the policy statement of § 5K2.0,
perhaps in a new policy statement -- providing that "Conduct of which the defendant has
been acquitted after trial shall not be considered as grounds for departure from the
guidelines.” I recognize that this suggestion conflicts with Proposed Amendment 1 insofar as
the Commission would amend § 1B1.3, comment (n. 11) to provide that acquittal conduct may
provide basis for departure in an exceptional case. The Commission proposal, to this extent,
would permit the result in United States v. Juarez-Ortega, 866 F.2d 747 (5th Cir. 1989) (per
curiam), and similar cases. As outlined in Sentencing Facts, 45 Stan. L. Rev. at 531-33,
550-52, the policies supporting a bar on acquittal conduct at sentencing extend equally to
departure and to guideline sentences. On this ground, I would delete the second sentence of
proposed § 1B1.3 comment (n. 11).

Proposed Amendment 34. The Commission has invited comment on a further
amendment to § 1B1.3 as submitted by the American Bar Association’s Sentencing Guidelines
Committee (the "SGC amendment"). The SGC amendment would "restrict the court’s
consideration of conduct that is relevant to determining the applicable guideline range
to (A) conduct that is admitted by the defendant in connection with a plea of guilty or
nolo contendere and/or (B) conduct that constitutes the elements of the offense of which
the defendant was convicted.” I wish to comment in favor of the SGC amendment, which
should be adopted in addition to Proposed Amendment 1.

First, the SGC amendment would alter the basic operation of § 1B1.3, changing it from

a modified "real-offense" provision into a modified "conviction-offense" provision. The

licy choices relevant to such a decision are complex. In Sentencing Facts, 45 Stan. L. Rev.
at 547-635, I have argued that the conviction-offense program is far preferable to the real-
offense alternative. I do not reproduce that argument here. I will note, however, that state
guidelines jurisdictions have been uniform in their endorsement of conviction-offense
sentencing. See Michael Tonry, Salvaging the Sentencing Guidelines in Seven Easy Steps, 4
Fed. Sent. Rptr. 355, 356-57 (June 1992) (recommending that the federal commission adopt a
conviction-otfense scheme); Sentencing Facts, 45 Stan. L. Rev. at 535-41.

Finally, the SGC amendment is consistent with the newly adopted ABA Criminal
Justice Standards, Sentencing Alternatives and Procedures (3d ed., approved February 9,
1993). The applicable Standard, § 18-3.6, provides as follows:
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Standard 18-3.6. Offense of conviction as basis for sentence.

The legislature and the agency performing the intermediate function [e.g.,
the sentencing commission| should provide that the severity of sentences and the
types of sanctions imposed are to be determined by sentencing courts with
reference to the offense of conviction in light of defined aggravating and
mitigating factors. The offense of conviction should be fixed by the charges
proven at trial or established as the factual basis for a plea of guilty or nolo
contendere. Sentence should not be based upon the so-called “real offense,”
where different from the offense of conviction.

* *

In conclusion, Proposed Amendment 1 represents a significant improvement upon
existing law, although its reach should be extended to departure sentences. Proposed
Amendment 34 is also an important advance, and should be adopted in addition to Proposed
Amendment 1.

Sincegely,

Kévin R. Reitz( (

Associate Professor of Law

VIA FEDERAL EXPRESS

cc: Members of the United States Sentencing Commission



746 U.S. POST OFFICE
AND COURT HOUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980
. PROBATION OFFICE

February 23, 1993

U. S. Sentencing Commission

One Columbus Circle, N. E., Suite 2-500
Washington, D. C. 20002-8002
Attention: Public Information

Dear Judge Wilkins

Attached hereto are personal comments regarding certain proposed
guideline amendments. I have written a separate document for each
of the issues on which I commented. Understand that the comments
provided are only my own and are not representative of this agency
or the Court for which I work.

Thank you for the opportunity to comment on the proposed
amendments.

Sincerely

David E. Miller, Deputy Chief
U. S. Probation Officer
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AND COURT HOUSE

UNITED STATES DISTRICT COURT Sth AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980
. Se— PROBATION OFFICE
#* % *MEMORANDUM# % %
" DATE: 2/23/93
RE: ’ 29 and 30. Issues for Comment.

FROM: David E. Miller, Deputy Chief
U. S. Probation Officer

TO: U. S. Sentencing Commission
Public Information

In its effort to learn and correctly apply the guidelines the

7%Lprobatlon system generally has been reluctant to attempt to find,
justify and recommend departures. We were driven by a mentality of
"doing it right", meaning technically correct guideline
application. This attitude has become practice to the extent the
Courts follow the lead of probation officers.

The system does need to loosen up and recognize the importance of
the use of sound, reasoned and rational departures. The Commisson
should 1look carefully at all of its departure language and
. determine if adjustments can be made to permit a more liberal
reading which might enable Courts greater freedom to depart.

The original plan of the Commission to observe common practices of
the Courts over time; to monitor departures, and to propose
amendments consistent with those findings is still good logic. I
am not sure the vast number of guideline amendments have met that
standard heretofore.
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CITIZENS UNITED FOR REHABILITATION OF ERRANTS

“A National Effort to Reduce Crime Through Criminal Justice Reform”

PUBLIC COMMENT OF CHARLES SULLIVAN TO THE
. UNITED STATES SENTENCING COMMISSION

CURE very strongly opposes "in an exceptional case,
however, such conduct may provide a basis for an upward
departure" (amendment to Commentary to 1B1l.3).

CURE is dedicated to reducing crime through
rehabilitation. One of the first steps in this process is the
perception by the person convicted that "the system" is fair.

there in the Guidelines to use
then I believe the

When the potential 1is
acquitted conduct to enhance a sentence,
system will be perceived as "rigged".

In fact, in my opinion, this proposed amendment goes
against the very spirit of the confirmation hearings of the
first commissioners that were conducted 1in 1985 by Sen.
Charles Mathias, the Republican from Maryland.

I shall never forget Sen. Mathias asking the commission-
appointees "to raise their hands" if they had ever spent time
in jail. For those who had not, he encouraged them to visit
the jails and prisons.

By this exercise, Sen. Mathias was encouraging a word
that is almost non-existent today, "mercy". Sen. Mathias was
indirectly telling the Commission that their attitude should
be one of coming down of the side of reducing (not enhancing)
the sentence whenever appropriate!

In the same way, I encourage you to support the 33
proposed amendments that would reduce drug sentences
especially the one that would .eliminate the weight of the
carrier in LSD cases.

In this regard, I have attached a copy of a recent
letter that we have received. I have removed the name since
we are not certain if he wants his name to be known.



l)t'!at'CHm*ﬂMm S aieely o ewmeese i boidRE Makieh Jst BB
Greebings from F.C.T. Danbury. 1 aw currently scrving a 128 month
senlence wilhout. parole, for conspiracy to disleibute 18D, T have
no hislLory of violence whalt =0 ever, nor any prior  felony
conviclhions. [ have tLakeén responsibilily for my crime. | conbinuce
Lo demonstrale, diligently, my whole-hearted conviclion to reform
cmy 1ife. T am biding my Lime wiscly, attending Marist College {1
made high honors last semesber,..intend te do so again), and Uthe
Comprehensive Chemical Abuse Program, among olher programs. In 21
moubhs, 17ve done all Lhis--128 months are enbtirely unnecessary and
unfathomable, I am an asscel. Lo our socieby, and Lo the world.

An interosting turn of evenls has unfolded, and it warrants your
immedianle al ltenlion! T have cnclosed information that document:s
and explains the "quirk in bthe law” thal justilies these absurd
senlences for 1LSD of fenses, by including the irrelevank weighlb of

carricr mediums, You will also Fiod an excerpl, rom the Fodeoral
Rogister, containing 1993 amendinenls to Lhe Federal Sentencing
Guidelines, a=s proposed by tLhe U.S. Scenlenciung Commission. Sce
amendment.  #50--synopsis of proposed amendment and proposcd

amendment--which reads: "In debermining Lhe weight of LSD, use Lhe
actual weight of Lhe LSD ibkselfl. The weight of any carrier medium
(blolLer paper, for example) is nol to be counted.” This amendment
seelks Lo reclify a truly gross misapproprialion of justice.

This mean=s Lhal prison stays (which are costly to the American tax-
pavers and public at large, as well as the individuals and thelr
familics, in bolh Langible and intangible ways) conld be duliful l.§
shortenod, for mvself and 2000 other human beings serving 105 1585
and 20 yvear sentences (wilh oul parole), for the sheer weight of
irrelevant. carrier mediums....This would not be mocking the fact
That. 1,SD s illegal, il would =imply serve to produce Just
sentences, in which the "time would fik Lhe crime'

I ecarneslly request Lhal you write Lhe U.S. Sentenc ing Commission,
and voice your support for crucial amendment #50! [T IS ESPECIALLY
IMPORTANT FOR YOU TO URGE THAT 1T U RETROACTIVE!! This needs Lo
bhe done by March 15th, since public hearings arce scheduled in
WashinglLon DJC., on March 22nd. (Sce IFederal Regisbtar excerpt).

[ hope and pray thal you will find Lhe time and understanding Lo
acl on this issue,..it’'s nol only for my benefit, bull Lhousands
just like me, cncompassing all our families and luved ones, as werl L
as all those that will continue Lo be federally prosecuted for LSD
offenses. DPlease, justice and equily must transcend rhetoric!



