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l. Synopsis of Proposed Amendment: ThiS amendmenc revrses §181.3 C...onducc } co provrde chuc 
conduce of which the defendant has been acquitted after trial shall not be considered in determining the 
defendant's offense level but may, in an exceptional case, provide a basis for an upward depanure. 
( Re/aced amendment proposals: 34 and 35 ). 

§181.3. Relevant Conduct (Factors that lktermine the Guideline Range) 

• • • 

(c) Conduct of whi:ch the defendant has been acquit led after trial man not be considered 
under. section. 

Commentary 

ApPlication Noces: 

• • • 

2. Synopsis of Proposed Amendment This amendment expands policy stmement §1Bl.II (Use of 
Guidelines Manual in Effect on Date of Sentencing) to address what has become a frequently asked hot/ine 
question and troublesome application issue - the application of amended guidelines to muJtjple count cases 
in which the effective date of guideline occur between offenses of conviction. The issue has also 
produced litigation before several appellale couftS. See United Stales v. Castro, 972 F.2d 1107, reh 'i denied 
(Aug. 17, 1992); United Stales v. No. 91-2100 (3d CiT. Dec. 9, 1992) ( 1992 U.S. App. LEXIS 
32183). The proposed amendment extends the Commission's "one book" rule to multiple count cases and 
provides a basic rationale for the policy. 

§181.11. Use of Guidellaes Manual in Efrect on Date of Seateadg (PoUcy Statemeat) 

(a) The court shall use the Guidelines Manual in effect on the date that the 
defendant is sentenced. 

(b) (1) If the court determines that use of the Guidelines Manual in effect 
on the date that the defendant is sentenced would violate the g 

clause of the United States Constitution, the court shall use the 
Guidelines Manual in effect on the date that the offense of conviction 
was committed. 

(2) The Guidelines Manual in effect on a particular date shall be applied 
in its entirety. The court shall not apply, for example, one guideline 
section from one edition of the Guidelines Manual and another 
guideline section from a different edition of the Guidelines Manual. 
However, if a court applies an earlier edition of the Guidelines 
Manual, the court shall consider subsequent amendments. to the 
extent that such amendments are clarifying rather than substantive 
changes. 



Apolication Note: 

(3},:-;:> lf the offenses, the fu-st committed 
.and the, second, revised edition of the Guidelines 

Manual .. edition ,of, the· Guidelines 
Manual is to be .. applieci:t(i::bQtb offense$, even if the revised edition 

in an-increased penalty for the first 
.. '. -

Commentary 

I. Subsection (b )(2) provides that if an earlier edition of the Guidelines Manual is used, it is to be 
used in its entirety, except that subsequent clarifying amendments are to be considered. 

Example: A defendant is convicted of an antitrust offense committed in November 1989. He is 
to be sentenced in December 1992. Effective November 1, 1991, the Commission raised the base 
offense level for antitrust offenses. Effective November 1, 1992, the Commission lowered the 
guideline range in the Sentencing Table for cases with an offense level of 8 and criminal history 
category of I from 2-8 months to 0-6 months. Under the 1992 edition of the Guidelines Manual 
(effective November 1, 1992), the defendant has a guideline range of 4-10 months (final offense 
level of 9, criminal history category of 1). Under the 1989 edition of the Guidelines Manual 
(effective November I, 1989), the defendant has a guideline range of 2-8 months (final offense 
level of 8, criminal history category of 1). If the court determines that application of the 1992 
edition of the Guidelines Manual would violate the g RQI1 clause of the United Suzus 
Constitution, it shall apply the 1989 edition of the Guidelines Manual in its entirety. It shall not ·. 
apply, for example, the offense level of 8 and criminal history category of I from the 1989 edition 
of the Guidelines Manual in conjunction with the amended guideline range of 0-6 months for this 
offense level and criminal history category from the 1992 edition of tJu Guidelines Manual. 

Under 18 U.S.C. § 3553, the coun 
is to statements at tune of sentencing. Although aware of 
possible g clause challenges to application of the lines in effect at the time of sentencing. 
Congress did not believe that the g clause would apply to amended sentencing guidelines. S. 
Rep. No. 225, 9&h Cong., 1st Sess. i!-78 ( 1983). While the Commission concurs in the policy expressed 
by Congress, courts to dale generaily have held that the g J1JW. [£JQ clause does apply to sentencing 
guideline amendments that subjea the defendant to increased punishmenl. 

2 



3. Synopsis of Proposed Amendment: This amendment adds a policy statement to Chapter One, Part B 
{Application Instructions) addressing the detennination of the maximum imposable sentence in the case ·. 
of a juvenile delinquent. The Supreme Court's decision in United States v. R.LC, 112 S. Ct. 1329 ( 1992), 
requires calculation of the guideline range in order to detennine the maximum sentence imposable on a 
juvenile delinquent. 

. , 
. 

:- . ' .. · .. . 

• ; ,_ .. ·)'!! 

§581.1. All! (Polley Statemeat) 

••• 0 • 

."\ _, .... 
The gQi"e&iees &re aet applieele te a persea seateaee" as a de&ieEftteat 
ef 18 U.S.C, § SQ31, · · ... s .:\i" • 

. _. ... . 

Synopsis or Proposed Amendment: Section 2A4.2 (Demanding or Receiving cumntly 
provides a single offense level to cover a wide variety of conduct. This amendment guideline 
to better differentiate the types of conduct covered. · · · .-, 

• I ,: • .. 

'•• ,' • .• r· '. • .' .J"rc;..P!:f.:.• 

. ..::! 
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§2A4.2. Demanding or Receiving Ransom Money Cor Kii{n!noed Pm011 

• • • 

by the 
.. U:9UI 

(c) :' Ctos:r Refc£eticc . . .. . . ... --.;-... · - ...... -.·:·;· ·.· . 

. 

• • • 
Commentary 

· ·s. · Synopsis of Proposed A.meadmeat: The Co11V7Jission is considoing amendmtlllS to certain fraud, theft, 
and tax guide/ina as they rtlale to loss and the tnatment of the specific of/en.se chtuGcttri.stic for mort than 
minimal planning. The proposed amendment shown below il/ustnltes one method of addl'essing these 
is .rues. 

This amendment elimiluzles 'mort tJum minimal planning" as a of/en.se cluuru:kri.stic from §§2B 1.1, 
2B1.2, and 2FJ.l in order to inertase uniformity of applicalion in to offenses involving this 

. characteristic. The amendment also modifies the loss tables in §§2B 1.1 and 2F 1.1 to incorporate gradually 
an incrtase for "mort than minimal planning" with a two-level incrtase rtached for loss amounts grtater 

4 



than $-10,000. In addition to the phasing-in of the increase for "more than minimal planning, this 
amendment also modifies the loss tables in §§28 1.1 and 2F 1. 1 by providing a more uniform rate of 
increase in the loss increments and by increasing the offense levels for cases that involve high loss 
amounts, consistent with recent statutory increases in the maximum imprisonment sentences for certain 
cases sentenced under §§2B 1.1 and 2F 1. 1. This amendment also creates a table in §2F 1.2 that starts at 
a higher amount in order to maintain approximately the same Chapter Two offense levels for guidelines 
that apply the loss table in §2F J. 1 but start with a higher base offense level. Finally, the amendment 
modifies the tax loss table in §2T4.1 to conform with the changes in the loss tables in §§28 I. 1 and 2F 1.1 
and eliminates the specific offense characteristics in Part T relating to the use of sophisticated means to 
impede discovery of the nature or extent of the offense, consistent with the elimination of "more than 
minimal planning" as a specific offense characteristic. 

§281.1. Larceny. Embezzlement, and Other Forms or Theft 

(a) Base Offense Level: 4 

(b) Specific Offense Characteristics 

( l) If Hie less eMeeeEied $100, i&erease the le·.•el as 

(Appl¥ Hie Greete6t) 1Refe!l6e i& Level 

(A) $100 er le66 ae iaefease 
(8) Mere th&B $100 edEI 1 

Mere Yl&B $1,009 edEI 
(Q) Yl&B ellll 
(e) Mere Yl&B edll 4 

ll-4ere tft&B $19,009 add 5 
(G) Yt&B add ' 
(H) ta&B $49,009 add; 
(I) !114ere tft&B edd8 
(:J) tli&B eEIEI 9 
(lq Mere th&B eddl9 
(b) th&B addU 

Mere tli&B &ad 
(llo') tli&B $899,009 add 1a 
(Q) Me•e tft&B $l;SQQ,009 edEI14 

Me•e ta&B add 15 
(Q) Mere ta&B adEll' 
(R) Mere ta&B $19,009,009 ella I; 
(S) Me•e tft&B elili 18 
fl3 tlte $49,009,009 ••• 19 '> 
(U) Mere tli&B $89,009,009 aa819. .. 

..... .. . -· 
. !' .... . -
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• • • 
If Hie effe86e ilwelvee atefe tha miaim&l pi&BBiag; iaere86e ey levels. 

lf the offense involved an organized scheme to steal vehicles or vehicle parts, 
and the offense level as determined above is less than level 14, increase to· 
levell4. 

lf the o.ffeose --

• • • 

Commenccpy 

• • • 
Appliepcion Nota: 

1. fltM "'finannr" and "dutnlctive device" are defined in the Commentary 
to §llJJ.l (Applicalion IfiSti'UCtions). 

• • • 
· ... ... .. ... 

...... ... ....., .._,., .,._ l'ltWiftM 

• • • 

Backzmund: 'I'M of propoty t4ken plllys Qll imponant role in determining sentences for theft 
· offenses, because it is an indicator of both the luJnn to the victim and the gain to the defendlml. 
8f lltt ..... hik J, !WI .f)J (11)0) itt ..,. 
i'fll'lge 8{ tMMet..,.ei'IAf IJ8N4 M 1M ltw {riMt 1M lltt/6 

'Rtt ,,.,,;tk M }8r lltM piM?Itittr; wltiM ""tnt 
..ell"" mu'fil'lt M8 •f!!'HI«i ..ell tW Wlieali•oe 

• 1:. .;• .·.tJfo<Jn iltfMfi81'1 18 8tJ ......... i6 8/ttl'l f'eltiiH f8 iltei'Wtietl . ,. 4iffo IIi . .. < ,).iji t::• .• ::0--'"N et.B)IteiiM ..,- tN'f'8p 

• • • 
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§281.2. Receiving, Transporting. Transferring. Transmitting. or Possessing Stolen Property 
• • • 

(b) Specific Offense Characteristics 

(4) 

AI!Plication Notes: 

• • • 
If the offense was committed by a person in the business of receiving 
and selling stolen property, increase by 4l levelsM* 

(B) lf tee eUease t9veh•eEi mere t9aa IBiaimal plas:aiag, ieerease i:ly 
levels. 

• • • 

Commentary 

• • • 

1. "MtH¥! thtfl'l and "destTUctive device" are defined in the Commentary 
to §JBJ.J (Application lnstTUctions). 

• •• • 

§281.3. Prooerty Damm or Destruction 

(b) Specific Offense Characteristics 

• • • 

(3) If effe&&e ifwelveEi mere miaimftl iBet'e85e ey Je•,cels. 

• • • 

Commentary 

• • • 

AwUcqtjpn NQ(es: 

[R•amlnlnl Notes are to be renumbeml.] 

• • • 

§283.3. Blackmail and SlmJiar Forms of Extortfoq 

• • • 
(b) Specific Offense Characteristic 

(1) If the greater of the amount obtained or demanded exceeded SlS,OOO;increase 
by the corresponding number of levels from the table in 

7 



· .... . 

• • • 

§284.1. Bribery in Procurement of Bank U.an and Other Commercial Bribery 

• • • 

(b) Specific Offense Characteristics 

{1) If the greater of the value of the bribe or the improper benefit to be 
conferred exceeded increase the offense level by the corresponding 
number of levels from the table in 

• • • 

§285.1. Offenses Involving Counterfeit Bearer Obligations or the Ugited States 

• • • 

(b) Specific Offense Characteristics 

(1) If the face value ofthe counterfeit items exceeded increase by the 
corresponding number of levels from the table at §aFl.l (F•tnttl &lla· .... ...... ....... 

• • • 

§286.1. AJterfng or Removing Motor Vehicle ldegtiftgtiop Numwa. or Tralftddng lg Motor Vehicles 
or Parts with Altered or Oblltgated ldegtiftcatioo Numwa 

• • • 

(b) Specific Offense Characteristics 

(1) If the retail value of the motor vehicles or parts involved exceeded sa5,000, 
increase the offense level by the corresponding number of levels the 
table in §2.fl.l (Ffatta IHlS 

• • • 

§lfl.L Fnad ud Omit 

(a) Base Offeme Level: 6 

(b) Specific Offense Characteristics 

(1) If ._ Ieee e•eeellell Sl,ggQ, iaereMe l!te eieMe le'lelM felleMt 

''""" iA Le'Jtl 

(A) s:a;ggg 8f 1166 ae iaere861 
aaa 1 

(D) 
(&) a88 4 
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(G) tha:e i7Q,009 
(H) Mere thas $12Q,009 ada 1 
(I) Mere thas $2QQ,009 ada 8 
(J) Mere tha:e $359,009 add 9 
(K) Mere thae $5QQ,009 add 19 
(b) tha:e S8QQ,009 aee 11 
(M) thae $l,5QQ,009 ada 11 

Here tha:e $2,5QQ,009 
(0) tha:B $5,009,009 aee 14 
(P) Mere $19,00Q,OOQ aee le 
(0) Mere thae $29,009,009 aee 1(; 
(R) Mere th&:B $49,QOO,QOO aee 17 
(S) Mere thae $89,009,999 aEIEI 18. 

(2) If the (A) IBere thea IBi:aimaJ f!I8:B:Biag, er (8) a seheme te 
eefrattd IBere tha:e eae i:Berea:se l:ly le,•els. 

• • • 
Commentazy 

• • • 

Ap,plication Notes: 

1. The adjustments in ;NJ. are alternative rather than cumulalive. If in a 

9 



particular case, however, both of the enumerated factors applied, an upward depa11Ure mighr be 
warranted. 

2. "M8•--t fh.wt (3Nb3ttti61t (b)(2){A)) i3 ;,. fhe C61ftlftett/6?j' 16 HB U 
{;4fJI'liealistt l!UiftrlefiBtt=J). 

3. "Sehelfte 16 tiefotit:JtJ lft6.-t Httilt 61te •·ietilft," ti:f tJ5etJ ;,. 5t:Jb3eeti61t {b)(2)fB), 16 t1 tie5igP! 6•• 
16 6bltlilt ef Wiitlt fr6'" lft6owt Httilt 61tt ptl"561t. {,. Ehi3 e61tle:Jtf, "r,;ie#m" f'eJ!el"5 t6 

Ehe pel"561t tltHI}' fr6'" wltielt fhe fr*ttth tll"t 18 t6mt tJi, eetly. 11tt:J3, tl ... frtJtttJ ;,. n'hielt B 
Eekph61te ••M lftBtie 16 Htt"et 16 get eaeh ef E.lte"' f8 ;,. B 

pyMmitJ !Jeheo'9tt 1116NltJ ti !ielteme 16 tkfNtttJ m8.-e fhtM 61te ••iefim. bttE B 
jNit:Jfif:Jiettfly elteeh 1116Nkl e•oe" tlt8ttgit fhe lfttihe,-, pti'ftt ptl4J6' atl "'igJ" be 

'>'iefilft3 pNI'fJ8!Je!J, 5Nelt ti:f f'e5titufi81t. 

[Notes 4-18 are to be renumbered as 2·16.] 

• • • 

Backeround: • • • 
Elttflil'ietil M•e5 8} pt'e pi(je/iltt3 3lt8tr'tti tltal tilt '"851 i"'fJ81'fMI f«181"5 that 

attemtiltttl 3tltleltet kttgt/t ntf'e Htt alft8Nitl 8} 1833 tMtJ t/tt 8/ftMe IWJ$ M tr.me tJof 
8pp81ftJ1til}' M IWlf 36Jllttsfitalttl ; tfi'H*tl. flltlt8. tw tlte!Je t11"t t.Jte 
[J'fmwy jaef81"5 Nf181t •Wtielt t.Jte pitlelitte lttl:f heM btl:fet! 

'Fite eltftltt 18 wltielt M is p!MMtJ N is iM18fiMI itt tl:f3enittg ;,., p8teltfiaJ 
Mtl tile tlwtf'!• I!JNMtn 8{ tlte ilttkpttNIMI ttf tilt 4Jtft4M INIM. A t8"'J'Iet 3elttlftt 

i"tpttlfttl ilteitJeltt.9 tJjfo'-·tJ IW tJoj M 18 tJ8 t8Mi6tl"ffhfe fwmt: f.tt pl'e 
&Uitlelilte!J litis JWf8, lWJtJ 11 5iSJtijieMI impMf; t:1pteially itt jMJth ilt•'tH•rittg JmaU l833e:J. 

the pitlelilte Jpetijie!J ,. 2 iftoel toJtltMeetrwll m'tM "-i6 jWI8, is pfle!JMI. 

• • • 
§2F1.l. Insider TradJD& 

• • • 
(b) Specific Offense Characteristic 

(1) 18•1161 ey Ytl llYIBBIP ef lerJels fre• Yte taBle ia eeRespeaetag te 
l:he pia fi&W68 fre• Hie eiMMea 
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• • • 

§2Tl.l. Tax Evasion 

• • • 

(b) Specific Offense 

• • • 

If sephisfieetee me&:M 'JJere YSeEi te impeEie ef the aatare er eMtest 
ef the elleMe, iaerease 9y l levels. 

• • • 

§2TI.2. w.nrul Failure To File Return. Supply lnrormation, or Pay Tax 

• • • 

(b) Specific Offen/e 

• • • 

If sephisfieetee meae:s were Y&eEI te impeee lii6eeYery ef tfte satare er eKteat 
ef tfte effeMe, iaerease 9y l levels. 

• • • 

§lTI.3. Fraud and Fals Stakments Under Peaalty or Pedqa 

(b) 

• • • 

• • • 

(l) If sephiefieefee 1Be&86 were \16ee te illlpeEie t&iseer.re.,· ef tfte aefare er elltest 
ef t-:he etiease, iaerease 8y a levels: 

• • • 

§2TI.4. AidJng. ,Ysistlng. Procuring. Counseling. or Advising Tax Fraud 

11 



• • • 

(b) Specific Offense ..... •.•,· ............ . 

• • • 

If sep&istieatea me&&s were IiSee te i:mpeae diseevery ef the aatHre er 
ef tee effease, t&ereese ey levels. 

(32) If the defendant was in the business of preparing or assisting in the 
preparation of tax retwns, increase by 2 levels. 

• • • 

§21'3.1. Evading Import Duties or Restrictions (Smuggling); Receiving or Trafficking in Smuggled 
Prooerty 

• • • 

(e) Speetiie Offease 

(l) If meYS were YSea te i:mpeae Sisee'JefY ef E:he Htwe er 
eMisteaee ef E:he effease, taerease ey ler;el6. 

( elj) Cross Reference 
• • • 

§2T4.1. Tax Table 

Tax be66 (Apply t:lte Greate&t) Offew [,evel 

(A) U;999 er 1866 ' (8) Mere tB&& $a;009 7 
(C) l\t:ere te&A $5,009 8 
(I>) l\t:ere t:ltaa $19,009 9 
(e) Mere E:h&B $29,999 

11 
(G) MePe t:lt&B $1Q,009 
(H) Mere the 
(I) Me.e •be 

(lq Mete 'hen UQ0,999 
(1.) Mete the S899,009 17 

11 
19 

(0) J.(ere the 5ia9,009,999 
(R) 1-t:ere then 549,0091999 
(S) Mere rita $89,999,999 

u 



9 
. 10 
11 
12 
13 
14 
15 
16 
17. 
·ta 

. 19 
20 
21 
22 
23 
24 

AddJtional (ssues for Comment: The Commission invites comment on whether any of the following 
amendments should be made in lieu of the proposed amendment illustrated above: Should the 
Commission amend §§2Bl.l, 2B1.2, 2Fl.1 (arid other guidelines containing an enhancement for more 
than minimal planning) to: (a) increase the base offense level of each by two levels; (b) delete the 
specific offense characteristic for more than minimal planning (and, for §2Fl.l, the alternative 
enhancement for a scheme to defraud more than one victim); and (c) adopt a specific offense 
characteristic that provides that if the offense involved a single, opportunistic act (explained in the 
commentary as conduct undertaken on the spur of the moment in response to temptation or sudden 
opportunity), a two-level decrease may be given? Or, in the alternative, should the Commission amend 
the definition of "more than minimal planning" in §lBl.l(f) to: (a) delete the references to repeated 
acts; and/or (b) delete the references to concealment; and/or (c) define the planning necessary to 
establish the enhancement as "extensive or sophisticated planning"; and/or (d) set forth more examples 
of the application of the definition of "more than minimal planning" in fraud and theft cases? 

In addition, the Commission invites comment on the following questions: (A) Do the loss tables in 
§2Bl.l and/or §2F1.1 and/or §Zf4.1 provide appropriate and adequate punishment for the loss 
categories included; (B) Should the offense levels in the loss table increase at a different rate (e.g., 
increasing the loss amounts by multiples of 1.5, 1.6, or 1.7, or some other pattern of mathematical 
increases); (C) Should there be fewer offense level gradations at the lower end of the loss table; and 
(D) Should there be additional offense level increases at higher loss amounts to provide further 
distinctions among. and increased punishment for, such offenses? 

6. Synopsis of Proposed Amaulmmt This amendment apands the Commentary to §2Fl.J (Fraud and 
Deceit) to provitk guidance in casu in which the monetary loss does not adequately the seriousness 
of the offense. (Related amendment proposals: 7, 37 and 65). 

§2Fl.l. Fraud and Deqlt 

• • • 

Commentary 

13 



• • • 

Application Notes: 

• • • 

/0. In cases in which the loss detennined under subsection (b)( I) does not fully caprure the 
hannfulness and seriousness of the conduct, an upward depalfUre may be wa"anted. Examples 
may include the following: 

(a) the primary objective of the fraud was substantialrum-
moneJQI)I hfl!!!j; 

• • • 

• • • 

7. Issue for Comment: The Commission invites comment on whether the commentary to §281.1, §281.2, 
and §2Fl.l should be amended to identify circumstances in which loss does not fully capture the 
harmfulness and of the conduct and therefore an upV{ard departure may be warranted (e.g., 
when some of the harm caused by the offense was nonmonetary; the offense caused particularly 
significant emotional trauma to, or consciously or recklessly endangered the solvency of, one or more 
victims; the defendant knowingly or recklessly endangered the health or safety of one or more persons; 
the offense involved the risk of death; or the offense involved the knowing or reckless risk of serious 
bodily injury or death to more than one person). 

The Commission further invites comment on whether any or all of the circumstances described above 
(or others bearing on whether loss reflects the seriousness of the offense) should be adopted as specific 
offense characteristics that provide for one-level or two-level inaeases instead of an invited upward 
departure. (Related amendment proposals: 6, 37 and 65). 

8. · Synopab ol Propoaecl Ameadment: This Ql11endment has two pons. First, it provides a ceiling in the dlug 
traf!iclcint guil:leliM (§2Dl.l) for deftndl:ual.s who receive a mitigating role adjustment undu §3BI.2 
(Mitigating Role). Second, the commentary to §3BJ.2 is revised to more clearly describe cases in which 
a mitigating role adjustmenl is warrtWed, as well as to differentiate better between different degnes of 
mitigating role. 

Commentaton have argued that the guidelines over-punish certain lowtr-level defend4nts when the sentence 
is driven in large pQif by the quantity of dluss involved in the offense. For such lower-level defendants, the 
quantity of dlugs involved is often opportunistic and may be a less appropriate measure of the seriousness 
of the offense than when the defendant has assumed a mid-level or higher role. 

The proposed ceiling on dlug quantity would limit the impact quantity would play at very high offense levels 
in tktennining the sentence of a low-level defendant who receives a mitigating role adjustment. Revisions 
to the Commentary of §3B 1.2 seek to ensure a more clear, concise definition of the defendant who merits 
a mitigating role reduction and provide greater consistency in application. (Related Ql11endment proposals: 
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9, 39, 48, and 60). 

§201.1 Unlawful Manufacturing, Importing. Exporting. or Trafficking ( Including Possession with 
Intent to Commit These Offenses)j Attempt or Conspiracy 

• • • 

(a)(3) the offense specified i.n the Drug Quantity T able set forth i.n subsection (c) below. 
Provided, th'i:it;if._tbe:defendant qualifies for,_a mitigating role adjustment tmder §381.2 

base offense be-greater than level32. 

§381.2. Mitigating Role 

• • • 

Commentary 

Notes: 

.. 
il'flel'ttk9 k9 e9•re, wlt6 lll't llm61'tg lite let161 ewlf1#19/e tJj tlt6§e ;,. >'61•re9 ;,. the 
861t.816{11 gt'6•• lJI'ttkf fH¥n'f8itm, lite tlc{etttJMt's ti1eJt 6jhlt611'/eQge 6f Nl'tQmEM9il'tg BJ£ 
tlte M9 sii'WefN;•re BJ< lite M9 6{ tlte aetMties tJj 6tlteM is ef a 1'16/e ., 
'";,.;,...Ill plllfieipMt. 

lJ l\'6td9 IJs IIPtJfiBfJ#'ftllet j8r foN sMte61'te mlt6 l't9 6tltef 1'16/e i1t 11 r,re..y !wrge tbNg 
1/tM fHII'f BJ£ II sil'fg/e '"lll'ilfiiMII s/tif1'"81'tft 6' il'f II €1158 wJte.-e M 

.. ..., 11 e6wiNfr» 11 siltgk IJIMHetitM tlt•'6kMg a s'"au am6NI'ft 

3. FtN fJN"''9Ses BJ< §Jll.'.d(IJ}J a '"i"6f plllfieiptMt '"elMS My plllfieiptMt wlt6 i5 less ENipaiJ/e tltM 
'"6st 6Htef pillfieipllltl::f, 11111 11'1'161s 118/e e9wJS 1161 IJe ilHM9e9 118 ,..;,.;,..aJ. 

4. lf 11 96fs:ttlMI ,.., 11 r,W.Ue 6/ IJsiltg 861't"iete9 tJj 1M 
leiiiMsw tltM ••'MWitte9 JtM aelllaJ eM.iltaJ 11 fs' a 

1'16/e lltil HM8#t il 1161 118881188 Nell tM!/MtiMI il 1161 !IIBSEMtia.lly less 
ewlfl•le fJtM II .,..,., IIWSIS 8Mtlilel ilt•'61wtl lite 1811 181WIII 6/fo.ve, NN t!Nittfl$e, if 
II tkjMtiMI tMft6H .-a SMfiiUet iln'6ft'H II lttiftiiMI 1'16/e ill lite tliMitiJWSM 9} gMif'f8 9} 
NNMM (M sf/MH lwtMg • b1u1fHH Tl•'6 9/!Mis /e4'816j< JI.,.,W §H) J. 1) ;, 861tviete9 tJjsi'"fJie 
,BIH#MM tJ} esNirw (M tJ/!Mie II b1ttlpW Tll'6 sf/«'we BJ< WIMf 116 ,.,._9ft j8r • 118N;, n'M'811189 IJee.ws lite Mt MltMtill/ly !us eulfl•l.? 
fJtM • .,_....,., 9,._;, HMtltlet f1811UIHM 9} 86Hilte. 
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I 

I 

J 

2. Thi£ section does. not apply if the dt![oullllft posseued a fi1'elll'm. hod 1tady aCCtS$ to a fireamt, 
tv.''tliiected or induc.etl arJother p<Uticipant to- possess a. in con'Uction witli the criminal 

. 

4. 

5. 

(aj (4-levd kdfu:tictf) applies ltnuiefendtmt who pltlys a minimal role in the c:nininal 
acttvily. To quQiify fora mininuli role ad']UStment wtt:1u .subsectitm (a), tht de/end4nl must be 
01te Qj the least cuipab:k of the ponicipanU in the c.rimiMI activity. Such dt![e.ndants onlinarily 
tmat lttlYe .at/ of t1 mitigrlting ,role fisted in Application NOle 6 
bdOw.. In· o:ddilion;· M/Brililnel of knowledge 01 understanding 
offhe-scope tht ' imd.of cf othen may· be indicalive 
optx:·miititMI'mk· (*liW(='Iwdudim)• · ' v ·' · • ·• 

To:qualify 1M a nt:iltor;'rok odju.Jtntmt. Untle:mbsection (b'):.·(z.lnef twluclion.), the defmdant 
must' be' one of th4 crimUt4l ifa/p;jy,.·fi&lt M'ie· 4 rok· tntll cannot 
be:_flesc.n"bed as. minim(#t;:.. 

T1ii'f01lowiitg, is a aie liis«.iated with a 
milipfng rote.· 
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if the defendant wablfrhe_s. that M lran:pot!td-contrabaltd 011 a single occa.ricn, that he 
sold. ncr had an oWriuship iitlemt. in. anyFftCrticn of the. contraband. and that he 

. ... . .... · .. 
:,::¥.t.trll_1fl?t a mifiiifting role adjustmtntfor that quantity of contraband 

that the 'defDJiiant tTansported.} 

8. · . . Oifiindant the burden of 
co a miti¢./lg · 

available 
/(icts;· the.'cfliUmirance.s of the defendant's arrest 
tlttit may io a iqtljdaJJiscrole in the offense. In making 
a wht!tlfei'ihtliifindanr.had a/i1ifbg;iimgrole in the offense. a court 

m similw 

Bqckground: 'Fiti3 Hetie,. prvn'itkJ t1 MJtge 6/ nV.e p&Pp " fJBI'f ;,. ee,.,.;tti,.g lite 
6/ft,.se lltt1t "'ilhes Jt;,. sub3ttllttitll/y k33 etl/pdh!-t tlttllt lite ptll'tieipt11tt. The determination 
whether to apply subsection (a) or subsection (b), or an intermediate adjustment, involves a 
determination that is heavily t:Upendent upon the facts of the panicular case. 

9. Synopsis or Proposed Amendment: This amendment reduces the upper limit of the Drug Quantity Tabk 
from level 42 to level 36 (the upper limit in the original edition of the Guicklines Manual). In addition. 
this amendment adds specific offense characteristics that fu11her rqlect defendant culpability and risk of 
harm associated with certain offense behavior. As a further measure of distinguishing the seriousness of 
the offense, a cross reference to Chapter Two, Part A is adlkd where ckath or bodily injury resulted from 
the offense conduct. (Related amendment proposals: 39, and 48). 

§2Dl.l Unlawful Manufacturing. Importing. Exporting. or Trafth;ldng <IndgdJg Possession with 
Intent to Commit These ()ft'eassl; Attempt or Coasplracy 

• • • 
(b) Specific Offense Characteristics 

(1) ll a 8attserett!t weapell a fifMfiB) "MMiS pesee!eM; itterea5e ey 1 

17 



W:eJ 

i . ' 
(Aggravating Role). 

If the defendant unlawfully imported or exported a controlled substance under 
circumstances in which (A} an aircraft other than a regularly scheduled 
commercial air carrier was used to import or export the controlled substance, 
or (B) the defendant acted as a pilot, copilot, captain, navigator, flight officer, ·. 
or any other operation officer aboard any craft or vessel carrying a controlled ·. 
substance, increase by l levels. If the resulting offense level is less than level 
l6. increase to levell6. 

(c) DRUG QUANTITY TABLE 

Controlled Substances and Ouantin:- Base Offense kevel 

(1) 

(2) 

300 KG er mere ef Herei:a 
(er Hie etttti·,a:&eet a:meet ef et:her Seaeettle I er 1:1 Opiates); 
1500 KG er mere ef CeeeiBe 
(er Hie ettttiveleet ameet ef eH!er Seheettle I er H Samttleets); 
15 KG er mere ef Ceeaiee Base: 
300 KG er mere ef PCP, er 39 KG er mere ef PCP (aettta:&); 
300 KG er mere ef MetMI!lphefel!li:ae, er 39 KG er mere ef 

(aetual), er 39 KG er mere ef "lee"; 
3 KG er mere ef 1:.89 
(er the -eel ef eH!er Seheettle I er 1:1 lla:&hteillese•): 
139 KG er mere ef 
39 KG er ... ef • Peztnyl A salesue: 
3Q9,999 KG er mete ef Mlrihaaea; 69.- KG er •ere ef H•shbh; 
,,999 KG er ••• ef Hash;sb Oil • 

• \t leMt 199 KG h..t Ieee than 399 KG ef Jlerei:a 
(er Ute ettW!aleBl ameet ef elller Sehetlttle I er H Opietes); 
At least 500 KG he Ieee t:Ma 1:599 KG ef Ceeaiee 
(er Hie etttlivaleet tlllieet ef Miter Sdteettle I er H Samttleets); 
At leest S KG httt Ieee Hie 15 KG ef Ceeeilte BMe; 
At least 100 KG h-.t lese Ht8ll 300 KG ef PCP, er at least 19 KG 
httt Ieee Ht8ll 39 KG ef PCP (a-.1); 
At le8:9t 199 KG hilt Ieee • h a a 300 KG ef MeYtemphelel!lHte, er at 
least 19 KG hilt Ieee Ht8ll 39 KG ef MeH!amphetel!liBe (a-.1), 
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er at least 19 KG e1:1t less dt&B 39 KG ef "lee"; 
At least 1 KG e1:1t Jess thas 3 KG ef LSD 
(er the eEJ:\tiv&leat amei:IBt ef ether SeheEII:I1e I er II W&l11:1eisegeas); 
At least 49 KG e1:1t less taBfi 129 KG ef Feat&Byl; 
At least 19 KG e1:1t less thae 39 KG ef a Featasyl ,'\aaJegue: 
At least lOO,QOO KG e1:1t less thea 300,QOO KG ef 
At least 29,00Q KG 81:1t less th&B 69,009 KG ef Waslitsh; 
At least 2,00Q KG l!1:1t less th&B 6,QOO KG ef Hashish Oil. 

(3) ,\t least 39 KG 81:11 less th&B 100 KG ef Hereis be,'el 38 
(er the eEJ:I:Iivaleet amei:IBt ef ether.Seheel:l1e I er n Ofliates); 
/\t least 159 KG e11t less thas 500 KG ef Ceeai:ae 
(er the eEJ:Yiv&leet amei:IBt ef ether Seheel:l1e I er II Stimi:I1&Bts); 
At least 1.5 KG 81:11 less Ht&B 5 KG ef Ceeaiae Rase; 
At least 39 KG 81:1t less th&B 100 KG ef PCP, er at least 3 KG 81:11 
less dt&B 19 KG ef PCP (aet1:1&1); 
At least 39 KG b1:1t less th&B 100 KG ef Meth&mflhetamise, er at leest 
3 KG b1:1t less th&B 19 KG ef (aetlt&l), er at least 3 KG 
Bl:lt less th&B 19 KG ef "lee"; 
At least 300 G e1:1t less tB&B 1 KG ef LSD 
(er Hie amei:IBt ef eH!er Seheel:l1e I er II 
At least ll KG e1:1t lel56 HtiHl 49 KG ef i'eatiHlyl; 
At least 3 KG btU lel!i6 Hie 19 KG ef a FeatiHlyl Aealegt:te; 
At least 39,QOO KG 81:1t lel56 tBIHl 100,009 KG ef 
l\t least 6,009 KG e1:1t lel56 Ylae KG ef Hashish; 
,'\t least 600 KG 81:11 less Ylae a,oog KG ef Hashish Oil. 

(4) At least 19 KG e1:1t less tBaa 39 KG ef Hereis be•lel 3' 
(er tBe efilii'laleat amettBt ef ellter SeheEII:I1e I er II Opiates); 
At least 5Q KG e1:1t le156 tllae l5Q KG ef Ceeaifte 
(er Hie efittiY&Ieat amei:IBt ef allier Sehedl:l1e I er II Stimi:I11Hlts); 
At least 500 G e1:1t 1el56 Hie 1:5 KG ef Ceeaiae Rase: 
At least 19 KG e1:1t 1866 t-Bae 39 KG ef PCP, er at least l KG l!1:1t 
less tallft 3 KG ef PCP (aftl!&l); 
At least 19 KG e1:1t 1866 YtiHl 39 KG ef Met-Bamphetamiae, er at least 
1 KG 81:1t lese lliiHl 3 KG ef Met8amphetamise (aetval), er at least 1 KG 
e1:1t less YtiHl 3 KG ef "lee"; 
At least 100 G hut 11188 Ylae 39Q G ef tSD 
(er Hie eft\ti•.'&leat M!lleat ef ether SeheEII:I1e I er II HalltteieegeM); 
At lee&t 4 KG ettt 1866 tllaa l2 KG ef Featllftyl; 
At leaet 1 KG Mat Ieee the 3 KG ef a Featllftyl Aealegt:te; 
At leaet 19,009 KG ettt 11188 t8e 39,009 KG ef 'tofaftliyya; 
At leMt il,009 KG IMlt 1866 tBe 6,009 KG ef Heshi!ia; 
At leeet ;gg KG hvt 1866 thea KG ef Hashish Oil. 
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4 .KG or more· Of 
1 KG or more 

1,000 xG:'& · 
200 KG·or mor:e '()fH.asbiSli' oa . . . ·:· -:-.-.·.·.·:-.-.. ·.. . . . 

NOTE: The remaining subdivisions are renumbered accordingly; the balance or the Drug Quantity 
Table remains otherwise unchanged. 

(d) Cross Refc:reoce .... . ............ . 

10. Synopsis or Proposed Amendment: This amendment is intended to resolve the split among the circuits 
as to the meaning of the tenn "mixture or substance," as used in §2D1.1 (Unlawful Manufacturing, 
Importing, Exporting, or Traffickinr; Attempt or Conspiracy) by expressly providing that this tenn does not 
include uningestible, unmarketable portions of.a drug mixture. This issue has arisen, subsequent to the 
United States Supreme Court decision in Otqpman v. United Statq, 111 S. Ct. 1919 (1991), in two types 
of cases. The first type of case involves a controiJed substance bonded to, or suspended in, another · 
substance; however, the controlled substance is not usable until it is separated from the other substance. 
Examples include cocaine suspended in cream liqueur or cocaine mixed willa beeswax. The second type 
of case involves the waste produced from an iJJicit laboraJory used to manufacture a controlled substance, 
or chemicals confiscated before the chemical processing of the controUed substance is completed. The 
waste product is typically water or chemicals used to either remove impuril:ies or fonn a precipitate (the 
precipitate, in some cases, being the controiJed substance). Typically, a small amount of controlled 
substance remains in the waste water; often this amount is too smalJ to quantify and is listed as a trace 
amount (no weight given) in DEA. reports. In these types of cases, the waste product is not consumable. 
The chemicals seized before the end of processing are also not usable in that fonn because further 
processing must take place before they can be used. (Related amendment proposal: 49). 

§201.1. Un!aw(yl Manufacturipg. Importing. Exporting. or TnlftddD& <lpcludJng Possession with 
Intent to Commit These ()ft'cMes>: Attempt or Coasphvy 

Commentwv 

• • • 

ARRlicatjgn Noces: 
1. 
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11. Synopsis of Proposed Amendment! This amendment restructures §2D I. I so that the scale of the offense 
is based on the largest amount of controlled substances with which the defendant was associated at anv 
one time (Option I), or in any thirty-day period (Option 2), except in extremely large scale cases. Oth;r 
than in extremely large scale cases, the use of such a "snapshot" arguably provides a more reliable method 
of distinguishing larger from smaller scale drug traffickers. 

§201.1 Unlawful Manufacturing, Importing, Exoorting. Trafficking. or Trafficking (Including 
Possession with Intent to Commit These Offenses); Attempt or Conspiracy 

Option 1 

• • • 

(3) the offense level speciflfed in the Drug Quantity Table set forth in subsection 
(c) below. the. offense 

• • • 

Option 2 

(3) 

• • • 

U. Synopsis of Proposed Ameaclmeat This amendment the phrase "did not intend to produce and 
was not reasonably capable of producing" in Application Note 12 of the Commentary to §2D 1.1 (Unlawful 
Manufactwin& lmportin& Exportin& or Attempt or Conspittzcy) by changing the conjunctive 
to the disjunctive. The CUI'rtnt phraseology has resulted in repeated questions as to its intended meaning. 

§201.1. Unlawtul Muu(acturiiYL lmportfpg. Exporting or Traftlrldn, <lndgdlng Possession with 
Intent to Commit These otrwes>; Attempt or Cogsplracx 

• • • 

Commentary 

• • • 
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In an offense involving negotiation to traffic in a controlled substance, the weight under 
negotiation in an uncompleted distribution shall be used to calculate the applicable 
amount. However, where the court finds that the defendant rii6 lt8t iltteltti #8 

Wtk1 lt8t • etk181tably eapable .. of producing, 
the negotiated the court shall exclude 

from the guideline calculation the amount that it finds the defendant rJi6 lt8# inte1t6 t8 
a1t6 ••·tk1 ft8t eafHlble 8J< capable of 

.. .. .. 
• • • 

13. Issue for Comment: The Commission invites comment on whether §201.1 (Unlawful Manufacturing, 
Importing, Exporting, or Trafficking; Attempt or Conspiracy) should be amended to address the 
calculation of weight under negotiation in a reverse sting operation (an operation in which government 

sell or negotiate to sell controlled substances to a defendant) when government agents have set 
a price for the controlled substance that is substantially below the market value of the controUed 
substance, thereby leading to the defendant's purchase of a significantly greater quantity of controUed 
substance than his available resources would have allowed him to purchase, except for the artificially 
low price set by the government agents. 

14. Synopsis or Proposed Amendment: This amendment provides thai the determination of prior 
conviction(s) of felony crimu of violence or controlied substance offenses under subsections (a)( I) and 
(2) of §2K1.3 (Unlawful Receipt, Possusion, or Tl'allSpol'tJltion of Explosive Materials: Prohibited 
Transactions Involving Explosive Materials) and subsections (a)(J), (2), (3), and (4)(A) of §2K2.1 
(Unlawful Receipt, Possession, or Transportation of Firelums or .Ammunition; Prohibited Transactions 
Involving Fireanns or Ammunidon) is to be made under the same turns and conditions as such 
detenninations under §481.2. The cumnt provision is uncletu with respect to the counting of "related" 
convictions receiving points under §4A1.1(f) and the counting of convictions occurring after the instant 
offense. 

§2K1.3. Unlawful Rcqipt. Possessiog. or Transoortadog of Emloslve Materials; Prohibited 
Transactioqs lovoMg Explosive Makrials 

• • • 

Commentary 

• • • 
Awlicqtjon NO(q: 

• • • 

2. "Crime of violence," "controUed substance offense," and "prior felony conviction(s)," as used in 
subsections (a)( 1) and (a )(2 ), are defined at §4B 1.2 ( Definjlions of Tenns Used in Section 4B I.I )r 
9WB6eeli6M (1) liltS liltS A1111ie(lli6tt J ef flte G9Mme,._,) 1WfJ661i•·ely. F'sr pwp86es 
9;,< lite otNM6er 9;,< §Wit etMvieti8M Wtttilef swB6eelfiMct ft;lj(l) M9 (fi)(J), MY 
Sllell ?'16•' E6tt•'i6BIM fltlllfleeeiW!tf MY p8iltl8 witSe:r Hs4J,J (GNttiltM Hi.si6'Y fl4#?i 
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controlled substance. ojfenu is dett!"filted under the terms and conditions as applicable to 
the 'cDunting·<:Jf foraner. qffender piPpoSes •. ·SH §4B1.2 (Definitioru of Tenns 
Used 4B!f..!Ji 

• • • 

§2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition; Prohibited 
Transactions Involving Firearms or Ammunition 

• • • 

Commentary 

• • • 
Application Notes: 

• • • 

5. 

15. Synopsis or Proposed Amendment: This amendment conforms the definitions of firearms listed under 
26 U.S.C. § 5845(a) that are CUITf!ntly contained in Application Notes to§§ 2K2.1 (Unlawful Receipt, 
Possession. or Transportation of Finarms or Ammunition; Prohibited Transactions Involving Firearms or 
Ammunition) and 7Bl.J (Classification of Violations). The amendment also comets a technical 
misstatement regarding whether certain unaltered handguns are classified as "other weapons" under 26 
U.S.C. § 5845(e). 

§210.1. Ualaw(ul Reqlpt. PosmsloP. or J'raaspor1adon of Flrgrms or Ammunition; Prohibited 
J'ragsadioos lgyolytpg Flrg.rms or Ammuoitioo 

• • • 
Commentall' 

• • • 

AIZPlication Notes: 

• • • 
3. "Firearm listed in 26 U.S.C. § 5845(a)" includes: (i) MY slteff "fk 8' 5ltetgw,. 61' MY 

"'ellfJe" maM a 1Jiziii_tor 
of ten • · · alidiiet 'or luunts 
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ltnP, .. (ii) a machinegun; (iii) a silencer; (iv) a destructive device; 81'-ffl 
tltty IW!f1P611," tl5 thtlt le"" is tJ.efoted by 26 U.S. C. § 5845{-e). A JW'etl"" /isted i11 26 {:,'.5. C. 
§ . 5845(-aj d6es 11et er ,'ef1gfh l!fles tJr (v) 

tu.e not ronvenlionQ/; unaittred lumdguns, rijles, or shotguns) as 
For a more detailed definition, refer to 26 U.S. C.§ 5845. 

• • • 

§781.1. Classification of Violations (PoUcy Statement) 

• • • 

Commentarv 

AJZplication Notes: 

• • • 

4. A er 6/ tl l'jpt tksel!bed ;,. 26 TJ.S. C. § 5845(a}" a shtJtgrm, 
6•• a ll'efiP611 made fr'8m a slttJigutt; wilh a hM'tl 6r htllf'th 6{ less lh1111 18 i11ehes H. lettgfh; a 
1t'efiP611 '"atk /NJm a sltetgwt er f'i/k willt 1111 !Mgfh ef 165 lhM 26 ittehes; a #!fie, er a 
••"eiip611 '"atk/NJm tllillt a hM'tl& lhM 16 ittMes itt iettgfh; a '"eehitte 
a '"tt/fler 8r }8r a fireamt; a tk1tn4eti•"e tlcviee; Md eet'fdM /altge ••eaptM:f. 

16. Synopsis or Proposed Amendment: Subsection (b)(4) of §21<21 (Unlawful Receipt, Possession, or 
Transportation of Fireamu or Ammunition; Prohibited Transactions lnvolving·Fireamu or Ammunition) 
enhances the offense level if the firtann was stolen. confusion continues over whether the defendmlt 
had to know or have reason to believe the jireann was stolen. The appe/JaJe cowts unifonnly have held 
that there is no requirement thlll the defendant JuuJ. to have known or have reason to believe the firea.nn 
was stolen, but questions and litigation regarding the issue continue. This amendment clarifies this issue 
by expressly stating that the enhancement applies whether or not the defendanl knew or had reason to 
believe the finann was stolen or JuuJ. Qll allutd or oblilerated serial number. 

§lKU. U.,Jpfn.' Rcqtpt. Possasloa. OA' Tn;mnort.l.}tion oC FIRIIlllS y ; PN!slUfWI 
Trpg5dfwa lmoMog fkmms or A,mmgnU{oa 

• • • 

Commencmy 

• • • 

A,RplicatiQn Notes: 

• • • 
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oblituated .serial nrmtbel applies whether or not· the. defendant knew 01 had reason to believe that 
th_t .fire;arm was an altered or oblifertlted Stri4Jnumber. 

17. Issue for Comment: The Commission solicits comment on whether to clarify the split among the 
circuits regarding whether the commentary to §2K2.1 (UnlawfuJ Receipt, Possession, or Transportation 
of Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) permits or 
precludes departure on the basis of the type or nature of the firearm (e.g., semiautomatic, military-style 
assault weapon). 

18. Issue for Comment: In §21<2.4 (Use of Firearms or Armor-Piercing Ammunition During or in Relation 
to Certain Crimes) paragraphs two and three of Application Note 2 require use of the greater of the 
sentence prescribed by 18 U.S.C. § 924(c) or the incremental increase in punishment resulting from the 
relevant ftrearm enhancement. This proviso has been criticized by some as complicated and confusing. 
Application Note 2 to §21<2.4 was designed to prevent the anomalous result that occurs when the total 
punishment for convictions of 18 U.S.C. § 924(c) and the underlying offense for which the fuearm was 
used or possessed is less than the punishment for a conviction of only the underlying offense. 

The Commission invites comment on ways in which the commentary may be clarified or simplified, or 
whether the proviso should be deleted and the issue addressed in the unusual case by departure. 
Further, comment is invited whether to use an approach that requires the application of the relevant 
guideline ftrearm enhancement and apportions the resulting combined sentence between the statutorily 
mandated sentence and the sentence for the underlying offense. 

19. Issue for Comment: The Commission invites comment on whether the offense levels of 6 and 8 for 
violations of 18 U.S.C. § 922(q) (possession of firearm in school zone) and 18 U.S.C. § 930 (possession 
of dangerous weapon in federal facility) in §21<2.5 (Possession of Ftrearm· or Dangerous Weapon in 
Federal Facility; Possession or Discharge of F1tearm in School Zone) are adequate relative to the 
offense levell2 provided under §2K2.l(a)(7) for certain nonregulatory firearms offenses, or the offense 
level6 provided under §2K2.l(a)(8) for most regulatory firearms offenses. In addition, the Commission 
invites comment as to whether the offense level provided under §2K2.5 adequately reflects the mandate 
that any term of imprisonment imposed under 18 U.S.C. § 922(q) run consecutively to any other term 
of imprisonment. 

20. Synopsis of Proposed This amendment revises guicklines in Chapter Two, Part S 
(Money Laundering and Monetary Transaction Reporting). When the Commission promulgated §§2S 1.1 
and 2S 1.2 to govem sentencing for the money launckring and monetary tTansaction offenses found at 
18 U.S.C §§ 1956 and 1957, these statutes wtrt rtlatively new and, therefort, the Commission had little 
case experience upon which to base the guicklines. Addmottally, cowt ckcisions havt since construed the 
elements of these offenses broadly. This amendment conso/idatts §§2SI.J and 2SI.2 for ease of 
application, and provicks admtionaJ modifications with the cim of better assuring that the offense 
prescribed by these guidelines compo-rt with the rtlative seriousness of the offense conduct. 

The amendment accomplishes the latter goal chiefly by tying base offense more closely to the 
.underlying conduct tkat was the source of the illegal proctl!ds. If the defeJtdant committed the underlying 
offense and the offense level can be detmnined, subsection (a)( I) sets the base offense level equal to that 
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for the underlying offense. In other instances, the base offense /eve/ is keyed to the value of funds invoh·ed. 
The amendment uses specific offense characteristics to assure greater punishment when the defendant knew 
or believed that the transactions were designed to conceal the criminal nature of the proceeds or when the 
funds were to be used to promote funher criminal activity. A further increase is provided under subsection 
(b)(2) if sophisticated efforts at concealment were involved. 

The amendment also consolidates existing §§2S 1.3 and 2S 1.4 for ease of application and modifies these 
guidelines to assure greater consistency of punishment for similar offenses and greater sensitivity to indicia 
of offense seriousness. Specifically, the proposed amendment links base offense levels for the reporting 
violations covered by these guidelines to the defendant's state of mind with respect to the source of the 
funds, and, in instances where the defendant knew, believed or acted with reckless disregard of the fact that 
the funds were the proceeds of unlawful activity, to lhe value of the funds involved. (Related amendment 
proposal: 58). 

[§§2Sl.l, 2Sl.2, 2Sl.3, aod 2S1.4 are deleted io their entirety) 

26 



2 Subsection· (b )(l)(A}'li jiliivi«a ificrease'for tlwse ca:ies lluzl involve actual 
17WMJ' la:mderiiii;i&f/ etfiirrstu makim7ttinal/y derived furub to liavt a legitimate saurce. 

6iamJ1!i4: wlieii the dqtndaiJt condiiitr' ii tjalis-apo/.1. t!trqugh a sb'aw 
fHJ!t1: · ii f1!01ley·umndermg tfizitsllCtion;, iiJ· ti . legftiinilJe·· business, 

a· with>nc· legitimate busines.s· pur[Joie;· or tiru·: an alias or 
prcWideifliJle{fofomullioii' tiJ diSgUise' the true·source'er fonds. 

J. In ordirfrir sutmdfcif(oj{i)(Blrc'ajply, the'dtferuJanr miJst have intentktfthartlre /wuJs would 
f}e zistd tc criminal beyond the underlying affense 
from which 

4. SubsecnOil :: (b )'(2) ::.#.: ·forM de' fill .. : 4dditWniil ' two-live I..· increase.. jar thase money 
diit.¢t becaute'sopliimcated srepi: Were taiitir to conceal 

s.=:. '!i m'b'iiciii>n .... li' · 1 .... ln ··.nidi case! ' lf , • • ( )( _, /!I!P.. " .. ,• ,.,• .. .. "mv.:•, ... · .. • .. , .. .. .......... , ""'" J 

tfii.· 

· 

ltl- lfliiiil 
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21. Synopsis or Proposed Amendment: This amendment consolidates §§2Tl.l (Tax Evasion), 2TJ.2 (Willful 
Failure To File Return, Supply lnfonnation, or Pay Tax), 2Tl.3 (Fraud and False Statements Under 
Penalty of Perjury), and 2T1.5 (Fraudulent Returns, Statements, or Other Documents), thereby eliminating 
the confusion that has arisen in some cases regarding which guideline applies. In addition, by adopting 
a unifonn definition of tax loss, this amendment eliminaJes the anomaly of using actual tax loss in some 
cases and an amount that differs from actual tax loss in others. Funhennore, this amendment clarifies the 
circumstances under which the specific offense characteristics of §2T 1. 9 apply and the relationship between 
the loss calculation under §2T1.4 and §2Tl.9. (Re/aJed amendment proposal: 41). 

§2Tl.l. Tax Evaslon:)VUIIuf"[ijUUrft(t''Fne· Ri(UQifSQjziY.JiifQtiliiji00/9r'Fi! Tax: Fraudulent or 
Fa Is Retumr. srawnencs. otJuir DoQimUis · .. · · · .... · · .. .. · · 
(a) Base Offee:se Ler;el: Ler;el frem §2TU (TaM Taele) eeft'espeedtt!g te the tM less. 

Fer ef tBis gttideliee, lite "taM le!IIS· is lite ef: (A) the tet&l 8:1BettHt ef 
taM that the t&Mpayer e\•adeEl er auempted te evaEle; 888 (B) lite "taM less'' Eleftttea itt 
§2Tl.3. 

(b) Specific Offense Characteristics 

• • • 

(2) If sophisticated means were used to impede discovery of the 
or extent of the offense, inaeasc by llcvels. 
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Apolicarion Notes: 

presumption that the tax loss is equaJ to 20% of the gross income 
(25% if the· taxpayer is a corporation) •. Jess. any tax witbheld or 
otherwise paid;·,. ·and · 

iD which a tax return was ··med ··an.a a deduction was 
improperly·claimed to provide a basis for tax·evasion in tbe future, 
there shafi:.be a rebuttable presumption that the tax loss is equaJ to 
fS% Qfthe::·&mount of the' improperly claiined. deduction (34% if the 
t8%piy:if,:i§::a:corporation). · ·. .. . 

.. . . 
Commentary 

J.. Fal3e 3ttltelftettt5 itt BJ< tlte (m; H2T.'.3, 2TI.5, Mti 2TJ.8) tll't eeltiitkf'tti ptllf 
f L t£ f ( L • • .1-r· By tne J8' 8J ln13 gt41ucrltte. 

f1N"f'81M ef tlte gNitltUtte, the ftBt tM1 tlte Mt8N,.t ef ftBt tltBt the t:YBtleti .,, • . 
Blklftl'tetl te #i The tax loss does not inclutk · 
interest or penalties. Although the ckfinirion of tax loss corrtsponds to what is commonly called 
the "criminal deficiency, • its amount is to be determined by the same rules applicable in 
determining any other sentencing factor. In some instances, such as when indirect methods of 
proof are used, the amount of the tax loss may be uncertain; the guidelines contemplate that the 
court will simply make a reasonable estimate based on the available facts. 
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wed.iflplace of the amount 

;2. In detennining the total tax loss attributable to the offense all conduct violating 
the tax laws should be considered as ptll1 of the same course of conduct or common scheme or 
plan unless the evidence demonstrates that the conduct is clearly unrelated. The following 
examples are illustrative of conduct that is ptll1 of the same course of conduct or common scheme 
or pian: (a) there is a continuing pattern of violations of the tax laws by the defendant; (b) the 
defendant uses a consistent method to evade or camouflage income, backdating documents 
or using off-shore accounts,· (c) the violations involve the same or a related series of transactions; 
(d) the violation in each instance involves a false or inflated claim of a similar deduction or 
credit; and (e) the violation in each instance involves a failure to report or an understatement of 
a specific source of income, interest from savings accounts or income from a particular 
business activity. These examples are not intended to be exhaustive. 

4. Tlte gtJitklitte l't{M 16 §2T1.3 f6 JJ• M fllftmtlfi-..e mittimllllft siMtitNtlforo lhe te !Ms, wltielt 
i:'J B(IStti stt a peetttlaBt 8J" lhe tl81J.o tif9f8611t& sf etl'faitt mi:'J!falemtttiJ matk itt }iJeti 8y . 
lite ltBtflayepo. 'Fiti6 slatttlaM 1fk1Y he e(ISitro 18 tktei'Pftilte, attti 31tstMtJ m• ilf'thWIItt 
lhe i:'Jflle 8{ H'helhero l...,.ero • ......, ettlilkti 18 8/fJeffiltg tltijttiflfttttiJ lhat he flli!eti 16 elaim. 

"Criminal activity" means any conduct constituling a criminal offense under federal, state, or local 
law. 

61,- "Sophisticated means," as used in §2Tl.J(b)(2), includes conduct that is more complex or 
demonstrates greater intricacy or planning than a routine tax-evasion case. An enhancement would 
be applied f01' example, where the defendant used offshore bank accounts, or transactions through 
corporate she/Js. 

Background: This guiddiM Ttliu most heavily on the amount of ta:t the chief interest 
prrJUcud by the st4lUU is the collection of taxes. A greater l{l1fl is obviously more hannful to 
the tn4SJU)', and 11UJI8 striow tJum IJ sTnQ/lQ one with Olhuwise similtu cluutJctetistks. Furthermore, as 
the potenliiJ/ ta:t ewuion ltlfi#JI increases, the sanction ruces.riUY to deter also increases. 

• • • 
AlllttJNglt p.-e pP'ttM:tiee 96me ltNt;e setllk M mwt:h tti )'ef.ll'3 i1t 

pMtW., lite kttgfJt 1-fsr tlefetttlsttiJ 18 a fti'Pft 8} tiiti ttst itte:-e(tie 
l'tfJ'itily tl'ifh lhe ...,.BWtl 8} ,_ Tit.., lite limt sMwi ,. IJt8H 18 a fti'Pft 8J" 
impfissltlfttttfjiN tltM 119,91}(} itt '1¥!:1 Wd! ahBt4t tttM tvltik lite 
fsr lhMe s•'tl" 119(},91}(} i1t N1Btft INS ahsllf siltfeett msmM. Guidelilu stnlenees should result in 
small increases in the average leng(h of imprisonment for most tax cases that involve less than $100,()()() 
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in tax evaded. The increase is expected to be somewhat larger for cases involving more taxes. 

Failure to report criminally-derived income is included as a factor for dete"ence purposes. 
Criminally-derived income is generally difficult to establish, so that the tax loss in such cases will tend to 
be substantially understated. An enhancement for offenders who violate the tax laws as part of a pattern 
of criminal activity from which they derive a substantial portion of their income also serves to implement 
the mandate of 28 U.S. C. § 994(i)(2). frem prt gHitlelifttS p.osefiu lltal, 8ft aw!Mgt. 1fre 
preseftet 8)< fhis faelef' ifttrtBSeti fime senoeti lry' fhe etfUivaleftt e{ 2 

Although tax evasion iUi(Jiiii'/.fiiud always involve' some planning, unusually sophisticated efforts 
to conceal the evasion orfitii/4 dec;edse the likelihood of detection and therefore wa"ant an additional 
sanction for dete"ence purposes. .4fta/yses e{ pl"e grtitleli,es tiata /8' efhtf' {ffltttl!J a"ti el'imes 
slte••oeti that e, 58fJitisfieafieft restt.'ftti ift aft tl't·e.osge ;,e, e65t 6{ at !east 2 

• • • 
[§§2T1.2 and 2T1.3 are deleted in their entirety.] 

§2T1.4. Aiding. AsSisting. Procuring. Counseling. or Advising Tax Fraud 

(a) Base Offense Level: 

(1) Level from §Zf4.1 (Tax Table) corresponding to the resulting tax loss, if any; ._ 
or 

(2) 6, otherwise. 

For purposes of this guideline, the "tax loss· is the tax loss, as defined in 
resulting from the defendant's aid, assistance, procurance or advice. 

(b) Specific Offense Characteristics 

(1) the defendant committed the offense as part of a pattern or scheme 
from which he derived a substantial of his income, the 

(2) If sophisticated means were used to impede discovery of the 
or extent of the offense, inaease by l levels. 

If lite llefeaMIIl WM ie 8Yeieeli6 ef prep8f'iag er IWiistiag te t:he 
prep&Pattea ef tM ey le•Jelea 

Commentazy 

• • • 

Awlication Notes: 
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be shown.: to.lfaw:·r.esultid:ii_i;:tlte:filiJtg of false· retunu (regardless of whetherth't! principals were 
in 4/l will to .iine·aggregote "tax · ·· .. · ........... · ..... · .. .. 

+2 Subsection (b)( •. •.·The'fim prottg applies to persons who derive a substantial 
portion of their income ·through the promotion of tax fraud or tax evasion, through promoting 
fraudulent tax shelters. to persons. who rey,r.d4ily ad:aS:·tax:prqxuers or 
advisen[orprofit_· Jltkprong if '!PJ'!iee/i·do not apply§3BJ.J ·(Abuse of 
Posilion of 

"Sophisticated means, " as used in §2T/.4(b)(2), includes conduct that is more complex or 
demonstrates greater intricacy or planning than a routine case. An enhancement would 
be applied, for example, where the defendant used offshore bank accounts or transactions through 
corporate shells. · 

3. SNbseefiett fb)(3) BfJPlies 18 wlte _,, 111 1M f'prqtiW1'!1 81' atMsei"S j81' p.-afo. De 
ttet empff:Jy §3B 1.3 (AbNse ej .. 'O.esitiett ef fflst 81' f:lst 8/ Gpeeial &/till) if lhi:J atljttffmettt BfJP•lieJ. 
SNbseeEi8tt fb)(l) may 18 JNelt 

bt etffaitt ittsttllfees, Stielt 111 pi"8m8ti8tt 8/ a t& M!elftl' selteme, the may 8tlter 
18 thej.p 1M 8BHgaS8M tlt118ftlg/t jilittg lltM fowl lt8 Stif11MI'I itt the ftBt latvs. 

If this type ttl e8tttiblet eM be sltew" 18 lttl'l-e itt the ftlittg Bf}llhe {> t)f 
wltefhtl' the f'l'itteifH'Js tttl't .. 8}' lheil' Jv.hity), the mmfMelfttttfs ;.., aJI 514elt l'tfWIU will 
eBittl'ibNte 18 ette "tiBt :Sss." 

Bqckeround: An increased offense level is specified for tax prtpQI'f!rs and advisers 
because their misconduct poses a greater risk of revenue loss and is more 

clearly willfuL Othu considutltions tut similar to those in 

(a) Rase OffeBSe bevel: 6 

C8mm§" ttr.r 

lffleltftH"tl.' 'Fite 8/fMH;, • ll it 16 1:J.&.C. § (§-2T1.3J, 
111/tie/t it • }'.._, ilt'f'IM'ittg • fllhe ,...., f't"all'j 1M 8/foMe ftr.-el htH bettt set fill 
itt B,w, *' gi•>e H#Witld e8ttld be JimiJIMt 18 tet 

• • • 

§%TI.9. Coupf.ncy to lmp,lr, Impede or Defeat Tu 

(a) Base Offense Level {Apply the greater): 

{1) Offense level determined from §ZTl.l or as applicable; or 

(2} 10. 

(b) Specific Offense Characteristics 

If more than one applies, use the greater: 

32 



(1) If .the involved the .. planned or threatened use of violence to impair, 
.t:>r; . · eomputation;. collection iii crease· by .. 4 levd.S. · ·· ··, ·· ·· · · · · · · · ·· · · 

(2) If the conduct was intended to encourage persons other than or in addition 
to co-conspirators to violate the internal revenue laws or er tee 

.. .. .. .. ?t . the 
collectiOn of revenue, mcrease bv 

i " ·-.XJ&:: nri£::, adjl1sttri¢.J:l( if-an:=·adjiistment 
§;fJA(b)q): 

• • • 

Commentarv 

• • • 

Application Notes: 

• • • 

2. The base offense level is the offense level (base offense level plus any applicable specific offense 
characteristics) from §2TJ.J or §2T1.3f?/!i:f!.'l (whichever is applicable to the underlying conduct), 
if that offense level is greater than 10. Otherwise, the base offense level is 10. 

• • • 

• • • 

§301.2. Groups or Closely-Related Counts 

• • • 

(d) • • • 

Offenses covered by the following guidelines are to be grouped under this subsection: 

• • • 

§§Zrt.t, m.1s zrt.4, zrt.6, 21'1.7, 21'1.9, m.1, m.1. 

Additional Issue for Com.ment: The Commission invites comment on whether, in addition to or as an 
alternative to the amendments proposed to the tax offense guidelines, the tax table at §21'4.1 should be 
amended by increasing each offense level by [one] [two)level(s). This amendment would offset the 
potential impact of Commission amendments to the Sentencing Table and Chapter Five, Part C, 
effective November 1, 1992, that increased the potential for sentences of probation without confinement 
conditions for lower-level tax offenders (i.e., offenders in Criminal History Category I with final offense 
levels of 7 or 8). 
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22. Synopsis or Proposed Amendment! This amendment clarifies the operation of §2X 1. 1 (A/tempt, 
Solicitation or Conspiracy (Not Covered by a Specific Offense Guideline)). Several appellate courrs have 
read the title of §2XJ.J to mean that the guideline does not apply when the statute covering the substantil·e 
offense also covers an inchoate version of the offense. This interpretation is inconsistent with the overall 
structure of the guidelines as well as specific commentary in other portions of the Guidelines Manual. In 
addition, this amendment simplifies the structure of this guideline by merging subsections (b) ( 1 ), ( 2 ), and 
( 3 ), and by addressing the offenses cu"ently covered by subsection (b){ 3 )(B) by including a specific 
reference to solicitation in the titles of the appropriate offense guideline, as is done in the case of conspiracy 
and attempt. 

§2Xl.l. AttemPt. Solicitation. or Conspiracy <Net Ce'lered h'l a Speeilie Offense Gttilieliftel 

• • • 

(b) Specific Offense Characteristics 

(1) If e attempt, eeere8:5e 3 le'lels, the defeadet eempleted eH the eet:; 
f:he defeadet aeeessftf"/ fer stteeessAtl eempleliea ef t-:he 
effeMe er t-:he eirettmsteees demeaslt'ate t-:hat f:he defeadet was aee1:1t le 
eemplete eiJ Sl:leh 8el5 fer 8ppreheasiea er tatert'l:lpb68 seme sifBi:IM 
e'leBl f:he eefeadftBt'S eeatrel. 

If a eeaspireey, deere11:5e ey 3 levels, tee defea8811t er e ee ee8:5pireter 
eempleted ell tee eelS. tee ee8:5pireters eel:ie;oed Beeei!l!l6t')' 68 teeir pert fer · 

eempleliea ef tee e((ease er t-:he eirel:lmsteees 
demeBStrete teet tee ee8:5pireters were eee1:1t te eemplete ell stteh eet:s e11t fer 
eppreheft:5ieB 6P talert'llpb68 ey seme similar 6'-leBl eeyead teeir eealt'el. 

(3) (A) If e selieitaliee; deerease hyl levels eleee the perseB sel:ieited te 
eell!tMtt er aid tee stteslalltirJe ei'eB!Ie eempleted ell f:he eets h:e 

aeee9158ry fer stteee!I6Atl eempletiea ef tee 
effeMe er tee eirettmsteees demeaslt'ete teet tee persea W8:5 
te eemplete eH stteh aets fer er iateHI:lptien ey 
seme similar e;oeat eeyeaEI sl:leh persell's eealt'el. 

(B) If tee stet11te treab selieiteliea ef tee st:testeali•Je effease itleatieell)· 
wif:h tee effease, de aet apply (A) i&:.; 
tee effease fer selieiteliea is t-:he 5811le as teet fer tee 
efieB!Ie. 

• • • 

Commmrarv 

AR,olication Nota: 

1. 
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coven an attempt. or .1olicitlltion. For'e:uzmple, §2A21 (As.1ault Wuh Intent to 
!JunJe:; Mz:u..du) ·Cf'VeT!.::.cittf!npeed·murder, §2A.J.5 (Coi'.Jpiracy or 

to.commit murdu. 
IitWiomiint;, §2BJ;J,.;(.Rob1liry Fd(ks Con.rpinrru' ()/' solicit'tJtion to •:.;. ••,:-:,? ' .1'. •'' ,,.·,• . • ·.•· • •• •• • ••• , ,., --Jt 

·robbery. 

• • • • 

Offense guidelines that expressly cover solicitations include: §2A 1.5 (Conspiracy or Solicitation 
to Commit Murder); §2B4.i:.(Bribery:in P'roaiieiirenl 'Of-Bank· Loan and Other Commercial 
Bnouy; Sofici!ation_ of .Bir1fe); §2C 1. 1 (Offering, · Giving, Soliciting, or Receiving a Bribe,· Extortion 
Under Color of Official Right); §2C1.2 (Offering, Giving, Soliciting, or Receiving a Gratuity); 
§2CI.S (Pll}"ml!1lt! §2CT.6 (Loan.Of Gratuity 
Cf!J!Imk pr,:<:if§!#ififor or ProcuriJtg Bank LOQII, 
oi'l;Jiscount Of }; §2£5. 1 (Offering, Accepting, 
or Soliciting a Bribe or GratUity Affecting the Operation of an Employee Welfare or Pension 

:if8Jiir8&&Si6!:E 
.... , .. 

• • • 

· 4. In certain cases, the participants may have completed (or have been about to complete but for 
apprehension or interruption) all of the acts necessary for the successful completion of part, but 
not a/4 of the intended offense. In such casts, the offense level for the count (or group of closely-
related multiple counts) is whichever of the following is greater. the offense level for the intendtd 
offense minus 3 levels (undtr §2XJ.1(b)( 1), BJI fi1)(3)(AJ, or the offense level for the part 
of the offense for which the necessary acts wen completed (or about to be completed but for 
apprehension or interruption). For example, where the intended offense was the theft of $800,000 
but the participants completed (or wen about to complete) only the acts necessary to steal $30,000, 
the offense level is the offense level for the theft of $8()(),000 minus 3 levels, or the offense level 
for the theft of $30,000, whichever is greater. 

In the case of multiple counts that are not closely-related counts, wliether the 3-level reduction 
undtr §2X 1.1 (b)( 1 ), fh}(2), e' fh)(3)(•4) applies is detem1intd separately for each count. 

Backmzund: In most prosecutions for conspiracies or attempts, the substantive offense was substantially 
completed or was interrupted or prevented on the vergt of completion by the intercession of law enforcement 
authorities or the victim. In such cases, no reduction of the offense level is wamznted. Sometimes, 
however, the arrest occun bqore the defendant or any co-conspirator has completed the acts necessary 
for the substQnlive offense. Under such circumstances, a reduction of 3 levels is providtd under 
§2XJ.1(b}fJ) M fJ). 

• • • 

• • • 

• • • 

§2C1.6. Loan or Gratuity to Bank Examiner. or Gntuity ror Adlu5tment or Farm Indebtedness. or 
Procuring Bank Loan. or Qbcount or Commercial 
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• • • 

§2E5.6. Prohibited Pavments or Lending or Money by EmPloyer or A&ent to Employees. 
Representatives. or Labor ofJ1nffiJl?itied:'Pi!yment or I..oan . .. .. 

§2Jl.8. Bribery of Btibe 

• • • 

§2Jl.9. Pavment to 

• • • 

23. Synopsis of Proposed Amendment: Numerous questions have arisen regarding the application of §3B 1.3 
(Abuse of Position of Trust or Use of Special Skill) in respect to the intended scope of the abuse of trust 
prong of this adjustment. This amendment refonnulales the definition of an abuse of position of trust to 
provide a more detailed definition that better distinguishes cases warranting this enhancement. (Related 
amendment proposal: 46). · 

§381.3. Abuse of Position of §ilfi.l Dvst or Use of Special Skill 

If the defendant abused a position of public or private ilfl trust, or used a special skill, in 
a manner that significantly facilitated the commission or coac:ealment of the offense, increase 
by 2 levels: This adjustment may not be employed if an abuse of .. trust or skill is 
included in the base offense level or specific offense characteristic. If this adjustment is based 
upon an abuse of a position of trust, it may be employed in addition to an adjustment 
under §3Bl.l (Aggravating Role); if this adjustment is based solely on the use of a special skill, 
it may not be employed in addition to an adjustment under §381.1 (Aggravating Role). 

Commentazy 

AllJ?lication Notes: 

,t, 1M J#6filtM Bj< IIWI ,...., /tlwe etHtll'iBW«< ;, HIM MIIMiie' IN)' 18 1M et'ime Mil 
ttM ,..,.,.,_,. .W.w l'fi4'WH M IINI HNW • .W.w 11/fs.Wa 18 8fMJopel'86¥ 
'Rail ....,._ ,w .. '8 .. hl IIBIIIJIIlly 16 M ""' • sMh 
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• • • 

Additional Issue for Comment: The Commission invites comment on whether, as an alternative to 
modifying §381.3, the Commission should amend §281.1 and §281.2 to add a specific offense 
characteristic relating to enhancement for abuse of trust in embezzlement cases and provide that the 
enhancement in §381.3 would not apply if the proposed specific offense characteristic was applied. The 
commentary to §381.3 would be amended to delete the example regarding an ordinary bank teller. 

24. Issue for Comment: The Commission invites comment with regard to §5Kl.l (Substantial Assistance 
to Authorities) on the following question: Whether in cases involving first offenders, where oo violence 
was associated with the offense, where the Government does not present a motion for substantial 
assistance, and where the Court nonetheless deems such a motion appropriate, the Court should be able, 
on its own motion, to depart from the Guidelines? (Related amendment proposals: 31 and 47) . 

25. Synopsis or Proposed Amendment: This amendment adds commentary to the policy statement at §68 1.2 
(Standards for Acceptance of Plea recommending that the government disclose to the 
defendant infonnation known to the government that is relevant to application of the guidelines in order 
to encourage plea negotiations that realistically ieflect probable outcomes. (Related amendment proposal:· . 

. 

§681.2. Standards for Ac:ceptanq of Plea Agreements (PoUcy Statement) 

• • • 

Commentary 

• • • 

• • • 

26. Issue for COIDIDent: The Commission invites comment on the most appropriate guideline for the 
recently enacted armed carjacking statute (Section 101 of Public Law 102-519). 

In addition, the Commission invites comment on whether the offense levels in §§281.1, 281.2, and 281.6 
should be raised for offenses involving stolen vehicles to reflect the increase in the maximum imposable 
sentence from five to ten years' imprisonment under sections 102 and 103 of Public Law 102-519 (Anti 
Car Theft Act of 1992) and, if so, whether the offense levels should be increased by 2, 4, or 6 levels. 
(Related amendment proposal: 62). 
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27. Synopsis of Proposed Amendment: This amendment deletes 27 offense guidelines by consolidating them 
with other offense guidelines that cover similar offense conduct and have either identical or very similar 
characteristics. Consolidation of offense guidelines in this manner has a number of practical advantages: 
(A) it sholfens and simplifies the Guidelines Manual; (B) it reduces the likelihood of inconsistency in 
phraseology and definitions from section to section; (C) it reduces possible confusion and litigation as to 
which guideline applies to particular conduct (e.g., in many instances it is not clear whether §28 I. 1 or 
§28 1.2 applies, because the defendant whose 'actual conduct involved theft will be convicted of the federal 
offense of transporting stolen property across a state line, rather than theft); (D) it reduces the number of 
conforming amendments required whenever similar sections are amended; and (E) it will aid the 
development of case law because cases involving similar or identical concepts and definitions can be 
referenced umkr one guideline rather than different guidelines. 

The purpose of this amendment is to simplify the operation of the guidelines and not to raise or lower 
offense levels. The amendment is divided into 21 subdivisions (A-U). Subdivisions A-R should not 
produce any substantive changes. In the remaining subdivisions, the consolidations will result in substantive 
changes in isolated cases. In subdivision S, the consolidation of §§281.1 and 281.2 may result in a 
substantive change in the isolated case of a defendant who participates in a large scale theft from a 
financial institution but is convicted of an offense referenced to §281.2 (receivin& tran.sportin& possessin& 
or transmitting stolen property) rather than §281.1 (theft). In such an atypical case, the proposed 
consolidation could result in a substantive change because current §281.1 contains enhancements related· 
to large scale thefts from financial institutions, while current §281.2 does not. In subdivision T, the · 
consolidation of §§2H 1.3 and 2H 1.5 will result in the enhancement for use of force or damage to religious 
real property being applied as a sentencing factor rather than being dependent upon the statute of 
conviction. In subdivision U, the consolidJuion of §§2G1.1 and 2G1.2 will rtmlt in the specific offense 
chtlftlCteristics and cross references of §2G 1.2 being added to the current §2G 1.1. 

Proposed Amendment: (A}. Section 2B2.2 is deleted in its entirety. 

Section 2B2.1 is amended in the title by inserting "or a Structure Other than a Residence" at the end 
thereof. 

Section 2B2.1(a) is amended by deleting "17" and inserting in lieu thereof '(1) 17, if a residence; or (2) 
12, if a structure other than a residence. •. 

The Commentary to §2B2.1 captioned "Statutory Provision• is amended by deleting "Provision" and 
inserting in lieu thereof "Provisions•, and by inserting •, 2113(a), 2115, 2117, 2118(b). For additional 
statutory provision(s), see Appendix A (Statutory Index)" immediately following "1153". 

(B). Sedion 285.2 is delctcd in its entirety. 

Section 2F1.1 is ame.oded in the title by inserting ";Forgery; Offense.s Involving Altered or Counterfeit 
lnstrumems Other than Counterfeit Bearer Obligations of the United at the end thereof. 

The Commentary to §2Fl.l captioned "Statutory Provisions• is amended by inserting "471-473, 500, 510, 
immediately following and by inserting·, 2314, 2315" immediately following "1.344". 

(C). Section 2B5.4 is deleted in its entirety. 

Section 2B5.3 is amended in the title by inserting "or Trademark" at the end thereof. 

The Commentary to §2B53 captioned "Statutory Provisions" is amended by deleting "2319" and inserting 
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in Lieu thereof "2318-2320". 

The Commentary to §2B5.3 captioned "Background" is amended by inserting ··and trademark" 
immediately following "copyright". 

(D). Sections 203.3, 203.4, and 203.5 are deleted in their entirety. 

Section 203.2 is amended in the title by deleting "Manufacture of Controlled Substances in Excess of 
or Unauthorized by Registration Quota; Attempt or Conspiracy" and inserting in lieu thereof 
''Regulatory Offenses Involving Controlled Attempt or Conspiracy''. 

The Commentary to §203.2 captioned "Statutory Provisions" is amended by deleting "842(b), 843(a)(3)" 
and inserting in lieu thereof "842(a)(2), (a)(9), (a)(10), (b), 843(a)(3), 954, %1". 

The Commentary to §203.2 captioned "Background" is amended by deleting "This offense is a·· and 
inserting in lieu thereof "These offenses are". 

(E). Section 2E1.5 is deleted in its entirety. 

Appendix A (Statutory Index) is. amended in the line beginning "18 U.S.C. § 1951" by deleting "2E1.5" 
and inserting in lieu thereof "2B3.1, 2B3.2, 2B3.3, 2C1.1". 

(F). Sections 2E3.2 and 2E3.3 are .deleted in their entirety. 

Section 2E3.1 is amended in the title by deleting "Engaging in a Gambling Business", and by inserting 
in lieu thereof "Gambling Offenses". 

Section 2E3.1(a) is amended by deleting ·u· and inserting in lieu thereof: 

"(1) 12, if the offense was (A) engaging in a gambling business; (B) transmission of wagering 
information; or (C) committed as part of, or to facilitate, a commercial gambling operation; or 

(2) 6, otherwise." 

The Commentary to §2E3.1 captioned "Statutory Provision" is amended by deleting "Provision" and 
inserting in lieu thereof "Provisions", and by deleting "18 U.S.C. § 1955" and inserting in lieu thereof "15 
U.S.C. §§ 1172-1175; 18 U.S.C. §§ 1082, 1.301-1.304, 1306, 1511, 1953, 1955. For additional statutory 
provision(s), see Appendix A (Statutory Index)". 

(G). Section 2E5.6 is deleted in its entirety. 

Section 2ES.l is amended in the title by inserting "; Prohibited Payments or Lending of Money by 
Employer or Agent to Employees, Representatives, or Labor Organizations" at the end thereof. 

The Commentary to §2ES.l captioned "Statutory Provision" is amended by deleting "Provision" and 
inserting in lieu thereof "Provisions", and by inserting"; 29 U.S.C. § 186" immediately following "1954". 

The Commentary to §2ES.l captioned "Background" is amended by inserting·, or labor organizations" 
immediately following "plans" . 

. (H). Sections 2E5.2 and 2E5.4 are deleted in their entirety. 
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Appendix A (Statutory Index) is amended in the line beginning "18 U.S.C. § 664" by deleting "2E5.2" and 
inserting in lieu thereof "2Bl.l", and in the line beginning "29 U.S.C. §SOl( c)" by deleting "2E5.l" and 
inserting in lieu thereof "2Bl.l". 

The Commentary to §3B 1.3 captioned "Application Notes" is amended by inserting the following 
additional note: 

"3. The following are specific illustrations of the circumstances in which an adjustment for an abuse 
of a position of trust will apply: 

(A) the offense involved theft .or embezzlement from an employee pension or welfare 
benefit plan (a violation of 18 U.S.C. § 664) and the defendant was a fiduciary of the 
benefit plan. "Fiduciary of the benefit plan" is def1.0ed in 29 U.S.C. § 1002(21)(A) to 
mean a person who exercises any discretionary authority or control in respect to the 
management of such plan or exercises authority or control in respect to management 
or disposition of its assets, or who renders investment advice for a fee or other direct 
or indirect compensation with respect to any moneys or other property of such plan, 
or has any authority or responsibility to do so, or who has any discretionary authority 
or responsibility in the administration of such plan; or 

(B) the offense involved theft or embezzlement from a labor union (a violation of 29 
U.S.C. §SOl( c)) and the defendant was a union officer or occupied a position of trust 
in the union, as set forth in 29 U.S.C. § 501(a).". 

(1). Section 2E5.5 is deleted in its entirety. 

Section 2E5.3 is amended in the title by inserting "; Failure to Maintain and Falsification of Records 
Required by the Labor Management Reporting and Disclosure Act" at the end thereof. 

The Commentary to §2E5.3 captioned "Statutory Provision" is amended by deleting "Provision" and 
inserting in lieu thereof "Provisions", and by inserting·, 29 U.S.C. §§ 439, 461. For additional statutory 
provision(s), see Appendix A (Statutory Index)." immediately following "102'7". 

The Commentary to §2E5.3 captioned "Background" is amended by inserting "It also covers failure to 
maintain proper documents required by the LMRDA or falsification of such documents." immediately 
following the fust sentence. 

(J). Section 2J1.8 is deleted in its entirety. 

Section 2J1.3 is amended i.n the title by inserting "; Bribery of Witness" at the end thereof. 

Section 2J1.3(b)(2) is amended by deleting "perjury or subornation of perjury" and inserting in lieu 
thereof •perjury, subornation of perjury, or witness bribery". 

Section 2J1.3(c)(l) is amcuded by deleting "perjury or subornation of perjury" and inserting in lieu 
thereof "perjury, subornation of perjury, or witness bribery". 

The Commentary to §2J1.3 captioned •statutory Provisions• is amended by inserting "201 (b)(3)(4)," 
immediately before •t62t•. 

(K). Section 2K1.2 is deleted in its entirety. 

The Commentary to §2Kl.l captioned "Statutory Provisions" is amended by deleting "842(k), 844(b)." 
and inserting in lieu thereof "842(j), (k), 844(b). For additional statutory provision(s), see Appendix A 
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(Statutory Index).". 

(L). Section 2Kl.7 is deleted in its entirecy. 

Section 21<2.4 is amended in the title by deleting "Firearms or" and inserting "Firearm," in lieu thereof. 
and by inserting ··, or Explosive" immediately following ''Ammunition". 

Section 2K2.4(a) is amended by inserting "§ 844(h); immediately before"§ 924(c)". 

The Commentary to §2K2.4 captioned "Statutory Provisions" is amended by inserting "844(h):· 
immediately before "924(c)". 

The Commentary to §2K2.4 captioned "Application Notes" is amended in Note 2 in the ftrst paragraph 
by deleting "a ftrearm" and inserting in Lieu thereof "an explosive or ftrearm", and in the second 
paragraph by deleting "§ 924(c)" wherever it occurs and inserting in Lieu thereof in each instance "§ 
844(h), § 924(c);. 

The Commentary to §2K2.4 captioned "Application Notes" is amended in Note 4 by deleting"§ 924(c)" 
wherever it occurs and inserting in Lieu thereof in each instance "§ 844(h), § 924(c),". 

The Commentary to §2K2.4 captioned "Background" is amended by deleting "924( c)" and inserting in 
Lieu thereof "844{h), 924(c),·, and by inserting "explosive or" immediately following "characteristic for". 

(M). Section 210.1 is deleted in its entirecy. 

Section 201.2 is amended in the title by inserting "; Unlawfully Transporting Hazardous Materials in 
Commerce" at the end thereof. 

The Commentary to §201.2 captioned "Statutory Provisions" is amended by inserting "; 49 U.S.C. § 
1809(b )" immediately following "1822(b )". 

(N). Section 2U.3 is deleted in its entirety. 

Section 2U.1 is amended in the title by inserting "Trafficking in a United States Passport;" immediately 
following "Another;". 

The Commentary to §2U.l captioned "Statutory Provisions" is amended by inserting "1542, 1544," 
immediately following "1427,". 

(0). Section 2U.4 is deleted in its entirety. 

Section 21.2.2 is amended in the title by inserting "; Fraudulently Acquiring or Improperly Using a 
United States Passport" at the end thereof. 

The Commentary to §2U.2 captioned "Statutory Provisions" is amended by deleting "1546." and inserting 
in lieu thereof "1543, 1544, 1546. For additional statutory provision(s), see Appendix A (Statutory 
Index)." 

(P). Section 2M2.2 is deleted in its entirety. 

Section 2M2.1 is amended in the title by inserting "or Production" immediately following "Destruction". 

41 



The Commentary to §2M2.1 captioned "Statutory Provisions" IS amended by inserting •. :!154" 
immediately following "2153". 

(Q). Section 2M2.4 is deleted in its entirety. 

Section 2M2.3 is amended in the title by inserting "or Production" immediate ly following "Destruction··. 

T he Commentary to §2M2.3 captioned "Statutory Provisions" is amended by inserting ·, 2156" 
immediately following "2155". 

(R). Sections 2M3.6, 2M3.7, and 2M3.8 are deleted in their entirety. 

Section 2M3.3 is amended in the title by inserting "Disclosure of Classified Cryptographic Information; 
Unauthorized Disclosure to a Foreign Government or a Communist Organization of Classified 
Information by Government Employee; Unauthorized Receipt of Classified Information" at the end 
thereof. 

The Commentary to §2M3.3 captioned "Statutory Provisions· is amended by inserting "783(b ) , (c)," 
immediately before 793( dy, and by inserting ·, 798" immediately following "(g)". 

The Commentary to §2M3.3 captioned "Background" is amended by inserting the following additional 
paragraph at the end: 

"This section also covers statutes that proscribe the disclosure of classified information concerning 
cryptographic or communication intelligence to the detriment of the United States or for the benefit of 
a foreign government, the unauthorized disclosure to a foreign government or a communist organization 
of classified information by a government employee, and the unauthoriud receipt of classified 
information:. 

(S). Section is deleted in its entirety. 

Section 281.1 is amended in the title by inserting •; Receiving. Transporting, Transferring. Transmitting, 
or Possessing Stolen Property" at the end thereof. 

Section 28l.l(b)(2) is amended by inserting "(A)" immediately following "If", and by inserting "or the 
taking of such item was an object of the offense; or (B) the stolen property received, transported, 
transferred, transmitted, or possessed was a firearm, destructive device, or controlled substance:" 
immediately after "taken". 

Section 2Bl.l(b)(4) is amended by inserting "{A)" immediately following "If", and by inserting •, or the 
taking of sw:.h item was an object of the offense; or (B) the stolen property rC(:Cived, transported, 
tra.osfened, transmitted, or possessed was undelivered United States mail" immediately following "taken". 

Section 2Bl.l(b)(S) is amended by inserting·-- (A) involved recc:ivingstolen property and the defendant 
was a person in . the business of receiving and selling stolen property, increase by 4 levels; or (B)" 
immediately following •offeDSC". 

The Commentary to §281.1 captioned "Statutory Provisions" is amended by inserting "553(a)(t); 
immediately following "225,", and by deleting "2312," and inserting in lieu thereof "2312-". 

The Commentary to §281.1 captioned "Background" is amended by inserting. as an additional paragraph 
at the end, the text of the background commentary of former §2Bl.2. 
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(T). Section 2H 1.5 is deleted in its entirety. 

Section 2Hl.3 is amended in the title by deleting "Use of Force or Threat of Force to Deny" and 
inserting in lieu thereof "Deprivation of '. 

Section 2H l.3 is amended by deleting subsection (a) and inserting in lieu thereof: 

"(a) Base Offense Level (Apply the greatest): 

(1) 15, if physical injury resulted; or 

(2) 10, if the offense was committed by the use or threat of force, or involved damage to 
religious real property; or 

(3) 2 plus the offense level applicable to any underlying offense; or 

(4) 6.". 

The Commentary to §2H1.3 captioned "Statutory Provisions" is amended by inserting "246," immediately 
following "245,". 

The Commentary to §2H1.3 captioned "Application Notes" is amended in Note 2 by deleting "'Injury'" 
and inserting in lieu thereof "'Physical injury'"; in Note 3 by deleting "§2H1.3(b)(l}" and inserting in lieu 
thereof "subsection (b)(l)"; and by deleting Note 4. 

The Commentary to §2H1.3 captioned "Background" is amended by deleting the last two sentences. 

(U). Section 2G 1.2 is deleted in its entirety. 

Section 2Gl.l(b) is amended by deleting "Characteristic" and inserting in lieu thereof "Characteristics"; 
and by inserting the following additional subdivisions: 

"(2) If the offense involved the transportation of a person who (A) has not attained the age of 
twelve years, increase by 6 levels; (B) has attained the age of twelve years but has not attained 
the age of sixleea years, increase by 4 levels; or (C) has attained the age of sixleen years but 
has not attained the age of eighteen years, increase by 2 levels. 

(3) If subsection (b )(2) applies, and the defendant was a parent, relative, or legal guardian of the 
minor, or if the minor was otherwise in the custody, care, or supervisory control of the 
defendant, increase by 2 levels.". 

Section 2Gl.l(c) is amended by redesignating subsection "(c)" as subsection "(d)", by deleting 
"Instruction" and inserting in lieu thereof "Instructions" and by inserting the following additional 
subdivision: 

"(2) For the purposes of this guideline, "transportation" includes (A) transporting a person for the 
purpose of prostitution or prohibited sexual conduct, and (B) persuading, inducing, enticing. or 
coercing a person to travel for the purpose of prostitution or prohibited sexual conduct.". 

Section 2GI.l is amended by inserting the following additional subsection: 

"(c) Cross References 

(1) If the offense involved causing, transporting, permitting, or offering or seeking by 
notice or advertisement, a minor to engage in sexually explicit conduct for the purpose 
of producing a visual depiction of such conduct, apply §2G2.1 (Sexually Exploiting a 
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Minor by Production of Sexually Explicit Visual or Printed Material; Custodian 
Permitting Minor to Engage in Sexually Explicit Conduct; Advertisement for Minors 
to Engage in Production). 

(2) If the offense involved criminal sexual abuse, attempted criminal sexual abuse, or 
assault with intent to commit criminal sexual abuse, apply §2A3.1 (Criminal Sexual 
Abuse; Attempt or Assault with the Intent to Commit Criminal Sexual Abuse). 

(3) If the offense did not involve transportation for the purpose of prostitution, and neither 
subsection (c)(l) nor (c)(2) is applicable, use the offense guideline applicable to the 
underlying prohibited sexual conduct. If no offense guideline is applicable to the 
prohibited sexual conduct, apply §2X5.1 (Other Offenses).". 

The Commentary to §2G 1.1 captioned "Statutory Provisions· is amended by inserting ·, 2423" 
immediately following "2422". 

The Commentary to §2Gl.l captioned "Application Notes" is amended by deleting Note 1 and inserting 
in lieu thereof: 

"1. 'Sexually explicit conduct,' as used in this guideline, has the meaning set forth in 18 U.S.C. 
§ 2256."; 

and by inserting the following additional notes: 

"6. Subsection (b)(4) is intended to have broad application and includes offenses involving a minor ·. 
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day 
care providers, baby-sitters, or other temporary caretakers are among those who would be 
subject to this enhancement. In determining whether to apply this adjustment, the court should 
look to the actual relationship that existed between the defendant and the child and not simply 
to the legal status of the defendant-child relationship. 

7. If the adjustment in subsection (b)(4) applies, do not apply §381.3 (Abuse of Position of Trust 
or Use of Special Skill). 

8. The cross reference in subsection (c){l) is to be construed broadly to include all instances 
where the offense involved employing, using, persuading, inducing, enticing. coercing, 
transporting, permitting, or offering or seeking by notice or advertisement, a minor to engage 
in sexually explicit conduct for the purpose of producing any visual depiction of such conduct. 

9. The cross reference at subsection (c)(3) addresses the unusual case in which the offense did 
not involve transportation for the purpose of prostitution and neither subsection (c)(l) nor 
(c)(2) is applicable. In such case, the guideline for the underlying prohibited sexual conduct 
is to be used, e.g., t2A3.2 (Criminal Sexual Abuse of a Minor {Statutory Rape) or Attempt to 
Commit Such Acts) or §2A3.4 (Abusive Sexual Contact or Attempt to Commit Abusive Sexual 
Contact). U there is no offense guideline for the underlying prohibited sexual conduct, §2XS.l 
(Other Offenses) is to be used.". 

In addition, Appendix A (Statutory Index) is amended by conforming aU references to guidelines that 
have been deleted by consolidation in subdivisions (A) through (U) above to the appropriate 
consolidated guideline section. 

Miscellaneous Substantive, Confo1'1111Dg Amendments and Issues for COIDIDeDt 

28(A). Synopsis or Proposed Amendment: The Background Commentary to §2Al.I (First Degree Murder) 
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indicates that there may be some ambiguity regarding whether a term of years may be imposed under 18 
U.S. C. § /Ill (b) or whether a sentence of life imprisonment is mandated. The appellate couns that have 
addressed the issue have held uniformly that the statute requires a mandatory term of life imprisonment. 
This amendment deletes the commentary relevant to this issue as well as three unnecessary sentences of 
commentary reciting maximum penalties. 

§2A1.1. First Degree Murder 

• • • 

Commentary 

• • • 

Bsek:re!il'fti: The mflltimttm 8y .'8 U.S. C. § nu tiegree mttftie, is tle8th er life 
i"'fJ"is(mmel'ft. 8 m8f'lti8kJ"' ,.;,.,;,.,,. femt fJ{ impf'isef'lmef'lt i9 8fJp!ie8ble UJ e•lefOJ tkfeMti81'ft 
ee11 •·ieteti ttffH'st fiegtree mttNJ.e.r ttf'ltler .'8 U.S. C. § .' .'11 is 8 m8Htr efs18EUt6f'Y il1te1'p>"ttafiel1 }8, the eebll"f:9. 
The tiiseu33i61t ;, ;4fplie8fiel'f .', eil''l!tU"9taltU9 ;, wlfiM a tie••'lttvaM tkfHilftlf'e may 
be WtiiNf'lteti ;, l't!el'tlltt ;,. fhe fhe f'ett81ty f'l'eVi9iett9 ef .'8 U.S. C. § UU Bl"e tel'f9fl'fleti t6 pemtit 8 
sel'ftel'fee tlfBf'l .'ift 6f' ;,. the the tkfotttklltt ;, t6f'l•tieteti tttttle;• a statute tlf8t l*fJI't391y 
8ttthef'itN 8 ttf .leM tlfBf'l life .'8 U.S. C. §§ 2113(-t1, 2118(-t)f2), 21 U.S. C. § 

The mfB!m1>1m ttl'ftier 2.' U.S. C. § i9 tlHllf ef' .'ift lf a ·. 
temt fJ{ H the t'ttfNit'tti mittimttm tefM H ye.,. 

(8). Synopsis of Proposed Amendment: This amendment mtises §§2A2.1 (Assault With Intent to Commit 
Murder; Attempted·Murrkr) and 2A.2.2 (Aggravated Assault) to clarify that the bodily injury enhancement 
applies when any victim within the parameters of §1B1.3 (Relevant Conduct), not necessarily the victim 
established by the offense of conviction, sustains injury from the assault. The current language has resulted 
in a conflict among the circuits with respect to this issue. 

§2Al.l. AsSault With Intent to Commit Murder; Attempted Murder 

• • • 

(b) Spe.cific Offense Characteristics 

(1). (A) If the 'Jietim sustained permanent or life-threatening bodily 
· injury, increase by (B) if .. tielim sustained serious bodily 

injury, increase by 2 levels; or (C) if the degree of injury is between that 
specified in subdivisions (A) and (8), increase by 3 levels. 

• • • 

§2A2.2. Agravated Assault 

• • • 

(b) Specific Offense Characteristics 

• • • 

(3) If vielim sustained bodily injury, increase the offense level 
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according to the seriousness of the injury: 

• • • 

(C). Synopsis of Proposed Amendment: This amendment conforms §§2A3.1 (Criminal Sexual Abuse; Attempt 
to Commit Criminal Sexual Abuse), 283.1 (Robbery}, 283.2 (Extortion by Force or Threat of Injury or 
Serious Damage), and 2£2.1 (Making or Financing an Extortionate Extension of Credit; Collecting an 
Extension of Credit by Extortionate Means), each of which contains enhancements for physical injury but 
not death, to the structure of the kidnapping guideline, which provides a cross reference to §2A /.I (First 
Degree Murder) where the victim is murdered in the course of the offense. 

§2A3.1. Criminal Sexual Abuse; Autmot to Commit Criminal Sexual Abuse 

• • • 

§283.1. Robben 

• • • 

§283.2. Extortion by Force or Threat or lniurv or Serious Damm 

(c) 

§2El.l. 

• • • 

Cross Referencd 
..;.; 

• • • 

M•ldnr or FJypdPf an Extortionate Extegslop of Cmllt: Collfrlipr ag Emgslog 
of Credit by Extortioaate Meaas 

• • • 
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(D). Synopsis of Proposed Amendment: This amendment clarifies that subsections (b )(7) and (c)( I) of §2A 4.1 
(Kidnapping, Abduction, Unlawful Restraint), subsections (b)(J) and (c){ I) of §2Kl.3 (Unlawful Receipt, 
Possession, or Transportation of Explosive Materials; Prohibited Transactions Involving 
Materials), and subsections (b)(5) and (c)(/) of §2K2.1 (Unlawful Receipt, Possession, or Transportation 
of Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) to federal, 
state. and local offenses. The appellate courts have so held uniformly, but considerable litigation and 
questions regarding this issue continue. 

§2A4.1. Kidnapping, Abduction, Unlawful Restraint 

• • • 

Commentary 

• • • 

Background: • • • 

• • • 

§2Kl.3. Unlawful ReqipL Possession. or Transportation of Explosive Materials: Prohibited 
Transactions lnvolvfna EXPlosive Materials 

• • • 

Commentazy 

• • • 

AJZPiication NO(q: 

• • • 

"Felon ,.#ens " as used in subsection b 3 means an onense 4. "'IJ' t. ( )( ), Y 'II' ........... ... ,., ... , .... 
punishable by imprisonment for a term exceeding one year, whether or not a criminal charge was 
brought, or conviction obtained. 

• • • 

8. rr -1- b tr' I )(J) the O#ense /eveJfior the UfltU.J.,; .. g O#ense unucrsu sec on 1c , 'JJ' "P" 'JJ' ..... , .. , .. 
is to be determined under §2XJ.l (Attempt, Solicitation, or Conspiracy) or, if 

death results, under the most analogous guideline from Chapter Two, Part A, Subpart 1 
(Homicide). 

• • • 
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§2K2.1. Unlawful Receipt, Possession. or Transportation of Firearms or Ammunition; Prohibited 
Transactions Involving Fireanns or Ammunition 

• • • 

Commentary 

• • • 
Application Notes: 

• • • 

7. ''Felony offense," as used in subsection (b)(5), means any offense (federtzJ, .. state. o/ local) 
punishable by imprisonment for a term exceeding one year, whether or not a criminal charge was 
brough4 or conviction obtained. 

• • • 

14. Un_der subsection (c)( 1), the offense level for the underlying offense (i!J!Jd('i§..Jiififf#ie!tll, state. 
is to be determined under §2X1.1 (Attempt, Solicitation, or Conspiracy) or, if 

death results, under the most analogous guideline from Chapter Two, Part A. Subpart 1 
(Homicide). 

• • • 

(E). Synopsis of Proposed Amenclmeot This amendmuat substilulu the term "offense involved" (standlud 
guideline terminology that incrudes ail relevant conduct) for the term "defendant" (a term with a narrower 
scope) in subsection (a)(1) of §2A5.2 (Interference with Flight or Flight Attendtlnt) and 
subsections (b)(1) and (2) of subsection 2A6.1 (Threatening Communications). 

§2A5.2. Interference wttb fllabt Cmr Member or flight Attendant 

(a) Base Offense Level (Apply the greatest): 

(1) 

(2) 

• • • 

§lA6.1. Tlargtcnlgs CnmmqglqUou 

(a) Base Offense Level: 1l 

(b) Specific Offense Characteristics 

(1) If the 4efeadeat eagagell conduct evidencing an intent 
to cany out such threat, increase by 6 levels. 

(2) If specific offense characteristic §2A6.l(b)(l) does not apply, and the 
ae(eadaat'li involved a single instance evidencing little or 00 
deliberation, decrease .. by ... 4. levels. 
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• • 

(f). Issue for Comment: The Commission solicits comment on whether §2A6.1 (Threateruog 
Communications) should be amended to provide that multiple instances of threatening communications 
to the same victim on different occasions are separate harms and, therefore, not grouped together under 
§3D 1.2, and, if so, whether any additional revisions to thls guideline are required. 

(G). Synopsis of Proposed Amendment: This amendment makes the definition of loss in §§2B 1./ (Larceny, 
Embezzlement, and Other Fonns of Theft) and 2F/./ (Fraud and Deceit) more consistent. Application 
Note 3 of the Commentary to §2B /./ and Application Note 8 of the Commentary to §2F 1.1 address the 
same issue using different language. Although the tenn ''reasonably reliable infonnation" is deleted from 
§2BI.l (there is no con-esponding tenn in §2Fl.l), no substantive change results because the reliability of 
the infonnation considered in respect to all cases is already addressed in §6A1.3 (Resolution of Disputed 
Factors). 

In addition, this amendment provides additional guidance for the detennination of loss in cases that are 
referenced to §2B 1.1 but have loss characteristics closely resembling offenses referenced to §2F 1.1, and 
provides additional guidance for cases in which simply adding the amounts from a series of transactions 
does not reflect the amount taken or put at risk. 

This amendment also clarifies the operation of §2F1.l(b)(3), which cwrently can be read to authorize 
counting conduct that is also addressed by other guilkline sections. Consequently, questions arise such as 
whether a defendant who was on probation at the time of the offense receives an enhancement under this 
subsection as well as from §4Al.J,· or whether a defendant who commits the offense while on release 
receives an enhancement unlkr this section as well as under §21 1. 7. This amendment addresses this issue 
in a manner consistent with the Commission's gtneraJ principle on double counting. 

In addition, the rqirence in cumnt Application Note 11 of the Commentary to §2F 1.1 is not clear. This 
amendment clarifies the operation of this provision and confonns the languagt to the phraseology used 
elsewhere in the guidelines. 

In addition, this amendment clarifies the meaning of the tenn "infringing items" in §§2B5.3 (Criminal 
Infringement of Copyright) and 2B5.4 (Crimina/Infringement of Trademark). Staff have repotted repeated 
questions on this issue. 

Finally, this amendment clarifies the operation of §2B6.1 (Altering or Removing Motor Vehicle 
Identification Numbers, or Trafficking in Motor Vehicles or Parts with Allered or Obliterated Identification 
Numbers). In United StQIU v. 1bomqs (5th Cir. 9/16/92), a panel of the Fifth Circuit interpreted this 
phrase to mean that once flu ntail value of flu stolen vehicles or parts exceelkd $2,000, the coutt should 
apply the fraud tllble based JIPOII "loss," rather than "f'f!UUl value." This interpntation is inconsistent wilh 
the way this phrase is flu guilklines. For amnple, §2B5.1 (Countetfeiting) references the 
table in §2Fl. J, but the amount to bt used is the face value of flu countetfeit cwrency, not "loss"; §2B5.3 
(Criminalln{ringtmenl of a Copyright) rqerences the table in §2£1.1, but the amount to be used is the 
ntaiJ value of tJu infringing ituns, not "loss." 

§281.1. Lareocy, Embeplemeot. and Qtber Forms of Theft 

• • • 

Commentary 

• • • 
2. "Loss" means the value of the property taken, damaged, or destroyed. Ordinarily, when property 

is taken or destroyed the loss is the fair market value of the particular property at issue. Where 
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rhe marker value is difficult to ascertain or inadequate to measure harm to rhe victim, rhe court 
may measure loss in some ocher way, such as reasonable replacement cosr ro the victim. Loss 

that could h(JV! bun had ftiiidi not. betll_.itolm. 
property is damaged, the loss is the cost of repairs, not to exceed the loss had the property been 
destroyed. Examples: ( 1) In the case of a theft of a check or money order, the loss is rhe loss 
that would have occumd if the check or money order had been cashed. (2) In the case of a 
defendant apprehended taking a vehicle, the loss is the value of the vehicle even if the vehicle is 
recovered immediately. 

• • • 

3. 'Fitt ltm r.tttl tt81 ht tkteffftiltttlat'iiJt Mtl '"elY ht MY f'HS81tabl}' f'eliahlt 
ittj'tHMilliBtt awlilaiJ.'t, tltt tiJr flit BpHMtNt. 

• • • 
§2F1.1. Fraud and Deqit 

• • • 
(b) Specific Offense Characteristics 

• • • 

(3) If the offense involved (A) a misrepresentation that the defendant was acting 
on behalf of a charitable, educational, religious or political organization, or a 

agency, or (B) violation of any judicial or administrative order, 
in'unction, deaee or rocc:ss P ..,..,\,,,·,*-\Y'<,........,..,.,.....,., .. ...,...,......,<-.v.y.•,·.·.·,(o.·,,., .... 
in.c:rease by l levels. If the resulting offense level is less than level tO, increase 
to levellO. 

• • • 

CommentQIY 

• • • 
Applicadon Notes: 

• • • 

5. Subsection (b)(J)(B) provitks an adjustment for violotion of any judicial or administrotive order, 
injunction, decrte or process. If it is established thai an entity the defendant controlled was a party 

so 



7. 

to the prior proceeding, and the defendant had knowledge of the prior decree or order. chis 
provision applies even if the defendant was not a specifically-named party in that prior case. For 
example, a defendant whose business was previously enjoined from selling a dangerous product, 
but who nonetheless engaged in fraudulent conduct to sell the product, would be subject to this 
pr.ovisi?,n. 

.. of iJikizie}(tiiU!reiiid'iii.:§ZU:Z'(Offmse.'Ci>mmiited: While P'r:Release)) 
caieiiJ.rj)): · ·· · 

(b) 

• • • 
Fraudulent Loan Application and Contract Procurement Cases 

• • • 

In some cases, the loss determined above may significantly understate or overstate the 
seriousness of the defendant's conduct. For example, where the defendant 
understated his debts to obtain a loan, which he nevertheless repaid, the loss determined 
above (zero loss) will tend not to reflect adequately the risk of loss created by the 
defendant's conduct. Conversely, a defendant may understate his debts to a limited 
degree to obtain a loan to expand a grain export business), which he genuinely 
expected to repay and for which he would have qualified at a higher interest rate had he 
made truthful disclosure, but he is unable to repay the loan because of some unforeseen 
event ( an embargo imposed on grain exports) which would have caused a default in 
any event. In such a case, the loss determined above overstate the seriou.sness of the. 
defendant's conduct. 

• • • 

10. In cases in which the loss determined under subsection (b)(l) does not fu/Jy capture the 
harmfulness and seriousness of the conduct, an upward departure may be warranted. Examples 
may include the following: 

(a) the primary objective of the fraud was non-monetary; 
(b) false statements were made for the purpose of facilitating some other crime,· 
(c) the offense caused physical or psychological harm; 
(d) the offense endangered national security or military readiness; 
(e) the offense caused a loss of confidence in an institution. 

In a few instances, the Joss determined under subsection (b)( 1) may overstate the seriousness of 
the offense. 1"1W nuzy occru, /« aample, when a tkfendant to negotiate an instrument 
that wtU so that no one would seriously considu honoring it. 

11. Offenses involving fraudulent identification documents and access devices, in violation of 
18 U.S.C §§ 1028 and 1029, are also covertd by this guideline. !tfiiMI6p118titk }8' 
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• • • 
§285.3. Criminal Infringement of Coo}Tight 

• • • 

Commentary 

• • • 
Apolicatjon &Oie! 

• • • 

§285.4. Criminal Infringement of Trademark 

• • • 

Commentary 
• • • 

• • • 

§286.1. Altering or Removing Motor Vehicle Identification Num))ers. or Traftlcldng In Motor Vehicles 
or Parts with Altered or Obliterated ldcntiftqtiog Numbers 

• • • 
CommentqJy 

• • • 
AQJ?lication Noref 

• • • 

(H). Synopsis of Propoaed. Amaaclme.at: Under cettain statuk.s addressing atomon tmd bl4ckmaiJ, the count 
of conviction may not be specific enough to distinguish the appropriiiU guideline under the provisions of 
§1B1.2 (App/icQble Guidelinu). This tzmendnunl rmses §283.3 (B/QckmQil tmd Simiku Fomu of 
Extortion) so that in such cases the approprillle guideline will be selected on the basis of tJu underlying 
offense. 

§283.3. Blaclgnalland Similar Forms of Extordop 

• • • 
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(c) Cross.Refereriees 

(1)· .. ;,:::,,,H:.thc involVed extorti()n under color of official apply §2Cl.l 
GiVing. Soliciting. or Receiving a Bribe; Extortion Under Color of 

Official.R}ght}. . 

(2) · .JL'the· offense iiMJived extortion by force or threat of injury or serious 
_{EJI:tortioo by Force or Threat of. Injury or Serious · ·· ·-·· , .... w 

• • • 

(1). Synopsis of Proposed Amendment: This amendment makes conforming changes perraining to the 
interaction of Chapter Two (Offense Conduct) and Chapter Eight (Sentencing of Organizations). The 
amendment conforms the language of the special instructions in §§2B4.1 (Bribery in Procurement of Bank 
Loan and Other Commercial Bribery), 2CJ.l (Offering, Giving, Soliciting, or Receiving a Bribe; Extortion 
Under Color of Official Right), 2E5.1 (Offering, Accepting, or Soliciting a Bribe or Gratuity Affecting the 
Operation of an Employee Welfare or Pension Benefit Plan), and 2£5.6 (Prohibited Payments or Lending 
of Money by Employer or Agent to Employees, Representatives, or Labor Organizations) to the language 
of subsection (c){3) of §8C2.4 (Base Fine). In addition, the amendment adds a conforming special fine 
instruction at §§2C1.6 (Loan or Gratuity to Bank Examiner, or Gratuity for Adjustment of Farm 
Indebtedness, or Procuring Bank Loan, or Discount of Commercial Paper) and 2C1.7 (Fraud Involving 
Deprivation of the Intangible Rjght to the Honest Services of Public Officials; Conspiracy to Defraud by 
Interference with Governmental Functions). Fwther, in §2R1.1, this amendment moves the test for 
determining an organization's volume of commerce in a bid·rigging case in which the organization submitted 
one or more complementary bids to subsection (b) where it logically fits. Finally, the amendment extends 
to individual defendants the same standtud for cktermining the volume of commerce in a bid·rigging case 
involving complementary bids as is now used for organizational defendants. 

§284.1. Bribery in Procurement or Bank Loan and Other Commercial Bribery 

• • • 

(c) Special Instruction for Fines· Organizations 

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine), 
use the greatest of: (A) the value of the unlawful payment; (B) the value of 
the benefit received or to be received in return for the unlawful payment; or 
(C) the consequential damages resulting from the 
unlawful payment. 

• • • 

§2C1.6. Lou or GratgJty to Buk Epmlllft'. or Gratuity for Adlastmeat of Fang ladebkdness. or 
Procurinc Bank Loan. or Dlscogut or Commerdal Paver 

• • • 

• • • 
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§2C1.7. Fraud Involving Deprivation of the Intangible Right to tbe Honest Services of Public Officials; 
t.oospirncv to Defraud bv Interference with Governmental Functions 

• • • 

ror. F.:'u.u:s 

($CoJor4 ge . 'unhiwful' payment;. or 
... fram the 

• • • 

§2E5.1. Offerine. Acceptlne. or Soliciting a Bribe or Gratuity Affecting the Ooeration of an Employee 
Welfare or Pension Benefit Plan 

• • • 
(c) Special Instruction for Fines - Organizations 

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine), 
use the greatest of: (A) the value of the unlawful payment; (B) if a bribe, the . 
value of the benefit received or to be received in return for the unlawful 
payment; or (C) if a bribe, the consequential damages 
resulting from the unlawful payment. 

• • • 
§2E5.6. Prohibited Payments or LegcUag of Moon by Emplonr or Agegt to Employm. 

RePresentatives. or Labor Onmniytlons 

• • • 

(c) Special Instruction for F'mes - Organizations 

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine), 
usc the greatest of: (A) the value of the unlawful payment; (B) if a bribe, the 
value of the benefit received or to be received in return for the unlawful 

ent· or (C) if a bribe the coase uential dam es paym t t q ag 
resulting from the unlawful payment. 

• • • 

§2Rl.l. Bld-Binfgr, Prtce=Fblpg or Market·AIIocadon A.mopg Competitors 

• • • 

(b) Specific Offense Characteristics 

• • • 
(2) If the volume of commerce attributable to the defendant was more than 

$400,000, adjust the offense level as follows: 
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• • • 

case in wbkh an individual or an organization submitted one 
bids, use as tbe individuaYs or tbe organization's 

the greater of (A) the volume of commerce,-done by the 
in the goods or services that were affetted by 

the}:\i6.f<itioii:f:or,_, {Bl. .the largest contract on which the· individwu or the 
in with the bid-rigging 

• • • 

(d) Special Instructions for Fines • Organizations 

• • • 

(3) Ie a eiEI Figgiftg ease i:a wh:ieh lhe ergaaialiee sttbmittee eae er R!ere 
eemplemeatMy bias, ttSe 85 lhe erg8aintiea's vellHBe ef eemmeree the 
gfe8ter ef (A) the Yah:HBe ef eemmeree Eleee by Hie ergaaiatiea i:a the geeEis 
er tlt8t were &ffeeteEI by the er (R) the la:rgest eeetraet ee 
wh:ieh tile sttemitteEI 8 eemplemeetMy eiEI i:a \YiYt the 
9 tEl Figgiftg ee 86pir8e,'. 

• • • 

Proposed Amendment and Issue for Comment PubUsbed at tbe Request or tbe Criminal Law Committee or the 
Judicial or the UnJted States 

29. Synopsis or Proposed Amendment: This amendment to the Introductory Commentary of Chapter Five, 
Part H (Specific Offender Characteristics) provides that departurts may be appropriate when offender 
characteristics are prtsent to an unusual degree and combined in ways important to the purposes of 
sentencing. 

Proposed Amendment: The Introductory Commentary to §5Hl.l is amended by inserting the following 
additional paragraph as the third paragraph: 

"Offender characteristics that are not ordinarily relevant to determining whether a sentence should be 
outside the guidelines may be considered if such factors, alone or in combination, are present to an 
unusual degree and are important to the sentencing purposes in the particular case:. 

30. Issue for Commaat: The Commission invites comment on whether language in Chapter One, Part A 
4(b) (Departures) can be read as overly restrictive of a court's ability to depart and. if so, how this 
language might be amended. 

Proposed Amendment and Issues for Commeut PubU.Sbed at the Request of tbe American Bar Association 
Sentencing Guidelines Committee 

31. Synopsis or Proposed Amendment: This amendment revises §5Kl.I (Substantial Assistance to 
Authorities) to awhorize a court to depart, based upon the defendant's substantial assistance, whether or 
not the government malus a motion for such a tkparturt (in cases not governed by a mandatory minimum 
sentencing statute). (Related amendment proposals: 24 and 47). 
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Proposed Amendment: Section 5Kl.l is amended by deleting "Upon motion of the government stating 
that" and inserting in lieu thereof "If'. 

32. Issue for Comment: The Commission in\ites comment as to whether it should promulgate an 
amendment that would allow a court to impose a sentence other than imprisonment in the case of a first 
offender convicted of a non-violent or otherwise non-serious offense and, if so, whether this should be 
accomplished either by (A) providing an additional ground for departure in Chapter Five, Part K orby 
(B) increasing the number of offense levels ill Zone A in Criminal History Category I. 

33. Issue for Comment: The Commission invites comment on whether it should increase the availability 
of the type of sentences provided for in Zones A and B of Chapter Five, Part A (Sentencing Table) to 
more offense levels within all Criminal History categories. 

34. Issue for Comment: The Commission invites comment on whether it should amend Section lB 1.3 
(Relevant Conduct) so as to restrict the court's consideration of conduct that is relevant to determining 
the applicable guideline range to (A) conduct that is admitted by the defendant in connection with a 
plea of guilty or nolo contendere and/or (B) conduct that constitutes the elements of the offense of 
which the defendant was convicted. (Related amendment proposals: 1 and 35). 

Proposed Amendments and Issues ror Comment Published at the Request or the Practitioners' Advisory Gronp 

35. Synopsis or Proposed Amendment: This amendment addresses the consideration of conduct of which 
the defendant has acquitted after trial under §1B1.3 (Relevant Conduct). (Related amendment 
proposals: 1 and 34 ). 

Proposed Amendment: Section 1B1.3 is amended by inserting the following additional subsection: 

[Option 1: "(c) Conduct of which the defendant bas been acquitted after a court or jury trial shall not 
be considered under this section:.) 

[Option 2: "(c) Conduct of which the defendant has been acquitted after a court or jury trial shall not 
be considered under this section unless the Government proves by clear and convincing evidence that 
the defendant bas committed the conduct for which he/she has been acquitted.".) 

36. Synopsis ol Proposed Yaelldmeot: This amendment adds comnunuuy to §6B 1.2 (Standards for 
AccepUina of Pia A6eements) to encourgge plea negotiations that rrali.stically reflect the probable 
outcome undu the sentencing guidelines. (Re/aled amendment proposal: 25). 

37. 

Proposed Amendment: The Commentary to §681.2 is amended by inserting the following additional 
paragraph at the end: 

"The Commission encourages the government prior to the entry of a guilty plea or nolo 
contendere plea under Rule 11 of the Federal Rules of Criminal Procedure to disclose to the 
defendant the facts and circumstances of the offense and offender characteristics, then known 
to the government, that are relevant to the application of the sentencing guidelines.". 

Issue ror Comment: The Commission invites comment on whether the commentary to §2Bl.l should 
be conformed to §2F1.1 by stating that: A) the amount of the loss is the actual or intended loss, 
whichever is greater; B) loss figures should be reduced to reflect the amount the victim has recovered 
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prior to discovery of the offense or which the victim expects to recover from any assets originally 
pledged by the defendant; and C) the loss may in some cases significantly overstate or understate the 
seriousness of the defendant's conduct. In such cases, a departure from the guidelines may be 
considered. (Related amendment proposals: 6 and 7). 

38. Issue for Comment: The Commission invites comment on whether §281.1 should contain specific 
offense characteristics adjusting a defendant's offense level downward because he did not personally 
profit from the theft (e.g., an accountant who is aware of embezzlement by a company president, but 
does not personally gain), and whether there should be a cap on the offense level for minor or minimal 
participants sentenced under §2Bl.l. 

39. Synopsis of Proposed Amendment: This amendment reduces the maximum offense level for dlug quantity 
from 42 to 36 ( 36 was the maximum offense level in the original sentencing guidelines),· provides additional 
enhancements for weapon usage, principal organizers of large scale organizations, and obtaining substantial 
resources from engaging in the criminal activity by a defendant with an aggravating role; places a cap on 
the offense level for defendants with mitigating roles,· reduces the offense levels associated with higher dlug 
quantities by 2 levels; provides a greater reduction for a significantly minimal participant; and provides 
additional guidance for the detennination of mitigating role. (Related amendment proposals: 8, 9, 48, and 
60). 

Proposed Amendment: Section 2Dl.l(a)(3) is amended by inserting the following at the end: 

"Provided, that if the defendant qualifies for a mitigating role adjustment pursuant to §381.2 (Mitigating 
Role) and the offense involves any of the controlled substances listed below, the base offe·nse level shall 
not exceed level 32: · 

(a) Heroin; 
(b) Cocaine; 
(c) Cocaine Base; 
(d) Phencyclidine (PCP); 
(e) Lysergic Acid Diethylamide (LSD); 
(f) N-phenyl-N-(1-(2-phenylethyl)-4-piperid.inyl) propanamide; 
(g) Marihuana; 
(h) Methamphetamine. 

Provided, that if the offense involves any controlled substance other than those listed in subparagraphs 
(a) through (g) above, and the defendant qualifies for a mitigating role adjustment pursuant to §381.2 
(Mitigating Role), the base offense level shall not be greater than level 24. U an offense involves both 
the above listed controlled substances and other controlled substances, apply the offense level specified 
in the Drug Quantity Table set forth in subsection (c) below, but the base offense level shall not exceed 
32 if the defendant qualifies for a mitigating role adjustment pursuant to §3B1.2 (Mitigating Role).". 

Section 2Dl.l(b) is deleted and the following inserted in lieu thereof: 

•(b) Specific Offense Characteristics 

(1) If a dangerous weapon (including a ftrearm) was possessed by the defendant, 
or the defendant induced or directed another participant to actually possess a 
dangerous weapon, increase by 2 levels. 

(2) If a dangerous weapon (including a firearm) was actually brandished or displayed or 
fired by the defendant, or the defendant induced or directed another participant to 
brandish, display, or fire a dangerous weapon, increase by 4 levels. 

(3) If a dangerous weapon (including a fl.rearm) was actually used by the and 
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as a result someone other than the defendant received serious bodily injury, or if the 
defendant induced or directed another participant to use a dangerous weapon and 
someone other than that participant received serious bodily injury, or if the defendant 
created a substantial risk of death or serious bodily injury, or induced or directed 
another participant to participate in activity that created a substantial risk of death or 
serious bodily injury, increase by 6 levels. 

(4) If the defendant is convicted of violating 21 U.S.C. § 960(a) under circumstances in 
which (A) an aircraft other than a regularly scheduled commercial air carrier was used 
to import the controlled substance, or (B) the defendant acted as a pilot, copilot, 
captain, navigator, flight o·fficer, or any other operation officer aboard any craft or 
vessel carrying a controlled substance, increase by 2 levels. If the resulting offense 
level is less than level 26, increase to level 26. 

(5) If the defendant was the principal organizer or leader of criminal activity that involved 
15 or more participants, increase by 2 levels. 

(6) If the defendant engaged in criminal activity from which he obtained substantial 
income or resources, and the defendant qualifies for an aggravating role adjustment 
pursuant to §381.1 (Aggravating Role), increase by 2 levels:. 

Section 2Dl.l(c) is amended by deleting subdivisions 1-11; by renumbering subdivisions 12-19 as 9-16; 
and by inserting the following as subdivisions 1-8: 

(2) 

At least 30 KG of Heroin (or the equivalent 
amount of other Schedule I or II Opiates); 
At least 150 KG of Cocaine (or the equivalent 
amount of other Schedule I or U Stimulants); 
At least 1.5 KG of Cocaine Base; 
At least 30 KG of PCP, or at least 3 KG of 
PCP (actual); 
At least 30 KG of Methamphetamine, or at 
least 3 KG of Methamphetamine (actual), or at 
least 3 KG of "Ice"; 
At least 300 G of LSD 
(or the equivalent amount of other Schedule I 
or II Hallucinogens); 
At least 12 KG of Fentanyl; 
At least 3 KG of a Fentanyl Analogue; 
At least 30,000 KG of Marihuana; 
At least 6,000 KG of Hashish 
At least 600 KG of Hashish Oil. 

At least 10 KG but less than 30 KG or more of 
Heroin (or the equivalent amount of other 
Schedule I or D Opiates); 
At least 50 KG but less than 150 KG of Cocaine 
(or the equivalent amount of other Schedule 
I or D Stimulants); 
At least 500 G but less than 1.5 KG of 
Cocaine Base; 
At least 10 KG but less than 30 KG of PCP, 
or at least 1 KG but less than 3 KG of PCP (actual); 
At least 10 KG but less than 30 KG of 
Methamphetamine, or at least 1 KG but less than 
3 KG or more of Methamphetamine (actual), or at 
least 1 KG but less than 3 KG or more of "Ice"; 
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At least 100 G but less than 300 G or more of LSD 
(or the equivalent amount of other Schedule ( or n Hallucinogeos); 
At least 4 KG but less than U KG or more 
of Fentanyl; 
At least 1 KG but less than 3 KG or more of 
a Fentanyl Analogue; 
At least 10,000 KG but less than 30,000 KG or 
more of Marihuana; 
At least 2,000 KG but less than 6,000 KG or 
more of Hashish; 
At least 200 KG but less than 600 KG or more 
of Hasb.ish Oil. 

(3) At least 3 KG but less than 10 KG of Heroin Level 32 
(or the equivalent amount of other Schedule I 

(4) 

(5) 

or li Opiates); 
At least 15 KG but less than 50 KG of Cocaine 
(or the equivalent amount of other Schedule I 
or li Sti.mulants); 
At least 150 G but less than 500 G of Cocaine Base; 
At least 3 KG but less than 10 KG of PCP, or at 
least 300 G but less than 1 KG of PCP (actual); 
At least 3 KG but less than 10 KG of Methamphetamine, 
or at least 300 G but less than 1 KG 'of Methamphetamine (actual), or at least 
300 G but less than 1 KG of "Ice"; 
At least 30 G but less than 100 G of LSD 
(or the equivalent amount of other Schedule I or II Hallucinogeos); 
At least 1.2 KG but less than 4 KG of Fentanyl; 
At least 300 G but less than 1 KG of Fentanyl Analogue; 
At least 3,000 KG but less than 10,000 KG of Marihuana; 
At least 600 KG but less than 2,000 KG of Hashish; 
At least 60 KG but less than 200 KG of Hashish Oil. 

At least 1 KG but less than 3 KG of Heroin 
(or the equivalent amount of other Schedule 
I or II Opiates); 
At least 5 KG but less than 15 KG of Cocaine 
(or the equivalent amount of other Schedule 
I or II Stimulants); 
At least 50 G but less than 150 G of Cocaine Base; 
At least 1 KG but less than 3 KG of PCP, or at 
least 100 G but less than 300 G of PCP (actual); 
At least 1 KG but less than 3 KG of 
Methamphetamine, or at least 100 G but less 
than 300 G of Methamphetamine (actual), or 
at least 100 G but less than 300 G of "Ice"; 
At least 10 G but less than 30 G of LSD 
(or the equivalent amount of other Schedule I or II Hallucinogeos); 
At least 400 G but less than 1.2 KG of Fentanyl; 
At least 100 G but less than 300 G of a Fentanyl Analogue; 
At least 1,000 KG but less than 3,000 KG of Marihuana; 
At least 200 KG but less than 600 KG of Hashish; 
At least 20 KG but less than 60 KG of Hashish Oil. 

At least 700 G but less than 1 KG of Heroin 
(or the equivalent amount of other Schedule 
I or II Opiates); 
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(6) 

. (7) 

. : .... 
' · 

:.: .. 
....... 

.. . 
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At least 3.5 KG but less than 5 KG of Cocaine 
(or the equivalent amount of other Schedule 
I or II Stimulants); 
At least 35 G but less than 50 G of Cocaine Base; 
At least 700 G but less than 1 KG of PCP, or at least 
70 G but less than 100 G of PCP (actual); 
At least 700 G but less than 1 KG of Methamphetamine, 
or at least 70 G but less than 100 G of Methamphetamine 
(actual), or at least 70 G but less than 100 G of "Ice"; 
At least 7 G but less than 10 G of LSD 
(or the equivalent amount of other Schedule I or II Hallucinogens); 
At least 280 G but less than 400 G of Fentanyl; 
At least 70 G but less than 100 G of Fentanyl Analogue; 
At least 700 KG but less than 1,000 KG of Marihuana; 
At least 140 KG but less than 200 KG of Hashish; 
At least 14 KG but less than 20 KG of Hashish Oil. 

At least 400 G but less than 700 G of Heroin 
(or the equivalent amount of other Schedule 
I or II Opiates); 
At least 2 KG but less than 3.5 KG of Cocaine 
(or the equivalent amount of other Schedule 
I or n Stimulants); . 
At least 20 G but less than 35 G of Cocaine Base; 
At least 400 G but less than 700 G of PCP, or at 
least 40 G but less than 70 G of PCP (actual); 
At least 400 G but lesS than 700 G of Methamphetamine, 
or at least 40 G but less than 70 G of Methamphetamine 
(actual), or at least 40 G but less than 70 G of "Ice"; 
At least 4 G but less than 7 G of LSD 
(or the equivalent amount of other Schedule I or ll Hallucinogens); 
At least 160 G but less than 280 G of Fentanyl; 
At least 40 G but less than 70 G of a Fentanyl Analogue; 
At least 400 KG but less than 700 KG of Marihuana; 
At least 80 KG but less than 140 KG of Hashish; 
At least 8 KG but less than 14 KG of Hashish Oil. 

At least 100 G but less than 400 G of Heroin 
(or the equivalent amount of other Schedule 
I or ll Opiates); 
At least 500 G but less than 2 KG of Cocaine 
(or the cquivalc:Dt amount of other Schedule 
I or U Stimulants); 
At least 5 G but less than 20 G of Cocaine Base; 
At least 100 G but less than 400 G of PCP, or at 
least 10 G but less than 40 G of PCP (actual); 
At least 100 G but less than 400 G of Methamphetamine, 
or at least 10 G but less than 40 G of Methamphetamine 
(actual), or at least 10 G but less than 40 G of "Ice"; 
At least 1 G but less than 4 G of LSD 
(or the equivalent amount of other Schedule I or n Hallucinogens); 
At least 40 G but less than 160 G of Fentanyl; 
At least 10 G but less than 40 G of a Fentanyl Analogue; 
At least 100 KG but less than 400 KG of Marihuana; 
At least 20 KG but less than 80 KG of Hashish; 
At least 2 KG but less than 8 KG of Hashish Oil . 
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(8) At least 70 G but less than 100 G of Heroin 
(or the equivalent amount of other Schedule 
I or II Opiates); 
At least 350 but less than 500 G of Cocaine 
(or the equivalent amount of other Schedule 
I or II Stimulants); 
At least 3.5 G but less than 5 G of Cocaine Base; 
At least 70 G but less than 100 G of PCP, or at 
least 7 G but less than 10 G of PCP (actual); 
At least 70 G but less than 100 G of Methamphetamine, 
or at least 7 G but less than 10 G of Methamphetamine 
(actual), or at least 7 G but less than 10 G of "Ice"; 
At least 700 MG but less than 1,000 MG of LSD 
(or the equivalent amount of other Schedule I or II Hallucinogens); 
At least 28 G but less than 40 G of Fentanyl; 
At least 7 G but less than 10 G of a Fentanyl Analogue; 
At least 70 KG but less than 100 KG of Marihuana; 
At least 14 KG but less than 20 KG of Hashish; 
At least 1.4 KG but less than 2 KG of Hashish Oil.". 

Level 22 

The Commentary to §20 1.1 captioned "Application Notes" is amended by inserting the following 
additional note: 

"16. In defming substantial income or resources the Court should refer to the body of defmitional_ 
law that has developed in interpreting Title 21 U.S.C. § 848(c)(2)(B).". 

Section 3B 1.2 is deleted in its entirety and the following inserted in lieu thereof: 

"§381.2. 

Based on the defendant's role in the offense, decrease the offense level as follows: 

(a) If the defendant was a significantly minimal participant in any criminal activity, 
decrease by 6 levels. 

(b) If the defendant was a minimal participant in any criminal activity, decrease 
by 4levels. 

(c) If the defendant was a minor participant in any criminal activity, decrease by 
2 levels. 

In cases falling between (a) and (b), decrease by 5 levels. 

In cases falling between (b) and (c), decrease by 3 levels. 

Commeptazy 

Application Notes: 

1. This section provides a downward adjustment in offense level for a defendant who has a 
significantly minimal role (6-level reduction), a minimal role ( 4-level reduction) or a minor role 
(2-level reduction) in the criminal activity for which the defendant is accountable under §1Bl.3 
(Relevant Conduct). In cases falling between (a) and (b), a 5-level reduction is provided, and 
in cases falling between (b) and (c), a 3-level reduction is provided. 

2. To determine whether a defendant warrants a mitigating (significantly minimal, minimal, or 
minor) role adjustment requires an assessment of the defendant's role and relative culpability 
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in comparison with the other participants in the criminal activicy for wi:Uch the defendant is 
accountable pursuant to §181.3 (Relevant Conduct). The fact that the conduct of one 
participant warrants an upward adjustment for an aggravating role (§381.1} or warrants no 
adjustment, does not necessarily mean that another participant must be assigned a downward 
adjustment for a mitigating (significantly minimal, minimal, or minor) role. See the definition 
of "participant" in Note 1 of §381.1. 

Subsection (a) (6-level reduction) applies to a defendant who plays a significantly minimal role 
in concerted activicy. To qualify for significantly minimal role under subsection (a), the 
defendant must be the least culpable of the participants in the criminal activicy. Such 
defendants ordinarily must have all of the characteristics consistent with a mitigating role listed 
in Note 6 and must be the least culpable. If more than one defendant equally qualifies as the 
least culpable, both defendants qualify for this reduction. 

. 4. Subsection (b) (4-level reduction) applies to a defendant who plays a minimal role in concerted 
activicy. To qualify for a minimal role adjustment under subsection (b), the defendant plainly 
must be one of the least culpable, but not the least culpable, of the participants in the criminal 
activicy. Such defendants ordinarily must have all of the characteristics consistent with a 
mitigating (significantly minimal, minimal, or minor) role listed in Note 6. 

5. To qualify for a minor role adjustment under subsection (c) (2-level reduction), the defendant 
plainly must be one of the less culpable participants in the criminal activity, but have a role that 
cannot be described as minimal. 

. 6. The following is a non-exhaustive list of characteristics that ordinarily are associated with a 
mitigating (significantly minimal, minimal, or minor) role: 

7. 

(a) 
(b) 
(c) 

(d) 

the defendant performed only unskilled and unsophisticated tasks; 
the defendant had no decision-making authority or responsibility; 
total compensation to the defendant must be small in relation to the compensation or 
gain realized by those persons who do not have a mitigating role in the offense and 
should ordinarily not exceed $5,000 and generally should be paid as a flat fee; and 

defendant did not exercise any supervision over other participant(s). 

With regard to offenses involving contraband (including controlled substances, a defendant who 

(a) 
(b) 
(c) 
(d) 

sold, or negotiated the terms of the sale of, the contraband; 
had an owoersi:Up interest in any portion of the contraband; 
financed any aspect of the criminal activity; or 
transported contraband 

\.1 ll o • • 

•• ,. .... ! 

shall not receive a mitigating (significantly minimal, minimal, or minor) role adjustment below 
the Chapter Two offense level that the defendant would have received for the quaoticy of 
contraband that the defendant sold, negotiated, owned, or transported, or for that aspect of the 
aiminal activity that the defendant financed because, with regard to those acts, the defendant 
has acted as neither a significantly minimal, minimal, or minor participant. For example, a 

''!fl!i.J ; :, 
. . 

8. 

. street de.a1cr who sells 100 grams of coca.ine and who is held accountable under §lB1.3 
(Relevant Conduct) for only that quantity shall not be considered for a mitigating (significantly 
minimal, minimal, or minor) role adjustment. In contrast, a street dealer who sells 100 grams 
of cocaine, but who is held accountable, pursuant to §1B1.3, for a jointly undertaken criminal 
activity involving 5 kilograms of cocaine may, if otherwise qualified, be considered for a 
mitigating (significantly minimal, minimal, or minor) role adjustment, but the resulting offense 
level may not be less than the Chapter Two offense level for the 100 grams of cocaine that the 
dc:fendant sold. 

Consistent with the structure of the guidelines, the defendant bears the burden of persuasion 
in establishing entitlement to a mitigating (significantly minimal, minimal, or minor) role 

62 



adjustment. In determining whether a mitigating (significantly minimal, minimal or minor) role 
adjustment is warranted, the court should consider all of the available facts, including any 
information arising from the circumstances of the defendant's arrest that may be relevant to a 
determination of the defendant's role in the offense. In weighing the totality of the 
circumstances, a court may consider a defendant's assertion of facts that supports a mitigating 
role adjustment. However, a court is not required to fmd, based solely on the defendant's bare 
assertion, that such a role adjustment is warranted. 

Background: This section provides a range of adjustments for a defendant who plays a part in 
committing the offense that makes him substantially less culpable than the average participant. The 
determination whether to apply subsection. (a), subsection (b) or subsection (c), or an intermediate 
adjustment, involves a determination that is heavily dependent upon the facts of the particular case.". 

40. Issue for Comment: The Commission invites comment on whether pursuant to 28 U.S.C. § 944(w) the 
Commission should ask Congress to modify or eliminate the provisions that distinguish between the 
punishment for powdered cocaine and cocaine base (crack) at the quantity ratio of 100 to 1. Critics 
argue that little scientific support for a 100 to 1 ratio exists and emphasize that the racial make-up for 
crack defendants is predominantly black (92.6%) while powdered cocaine defendants are predominantly 
non-black (70.3%). Given the maxim that the appearance of fairness is almost as important as fairness 
itself, these critics indicate that the evidence supports the elimination of the 100 to 1 quantity ratio. 

Comment is further invited as to whether a change is appropriate in the quantity-based guidelines system 
for cocaine base (crack) for offenses involving the distribution or possession of amounts above the tO-
year mandatory minimum level (50 grams) and below the 5-year mandatory minimum level (5 grams) ·. 
in that the legislative history of this section of the 1986 Crime Control Act indicates that the mandatory 
minimum was designed to target street-level dealers who possess small quantities of cocaine base 
(crack). Critics argue that a quantity-based sentencing system for all defendants who possess or 
distribute cocaine base (crack) increases the sentencing range of defendants in a particularly harsh 
manner beyond those targeted by Congress. 

I 
Finally, comment is invited as to whether any guidelines distinction as opposed to mandatory minimum 
distinction needs to be drawn between cocaine and cocaine base (crack) in light of the fact that the 
legislative history targets only street dealers and the mandatory minimums successfully provided 
significantly increased punishment for those targets while the quantity-based guidelines system for 
cocaine base (crack) increases the range of defendants targeted resulting in particularly harsh sentences 
for defendants who happen to be black. 

\ 

Proposed Ameudmeuts Publlsbed at the Request of the IDtel'IUl.l Revenue Senice 

41. Synopsis of Proposed Ameadment: This amendment consolid4tes cumnt §§2T1.1, 2TJ.2, 2T1.3, and 
2T1.5 into ont offenst guidtline, increases the minimum base offense levels for offenses cumntly covered 
by §§2T1.1 and 2T1.3 from level 6 to level 10, increases the minimum offense level for offenses currently 
covered by §2T1.2 from level 5 to level 9, adopts a unifonn definition of tax loss, and creates a new offense 
guideline to cover viQ/ations oftht omnibw clause of 26 U.S.C § 7212(a). (Reloled amtndment proposal: 
21). 

Proposed Amendment: Sections 2Tl.l through and including 2T1.9 are deleted and the following 
inserted in lieu thereof (Note: unless otherwise provided, the Commentary applicable to each guideline · 
is unchanged): 

"§2Tl. l. Tax Evasion: Willfu1 failure to Ftle Return. Supply Information. or Pay Tax: 
Fraudulent or False Returns. Statements. or Other Documents. 
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(a) Base Offense Level: 

(1) if the defendant is convicted of tax evasion, 10. 

(2) 

(3) 

(4) 

if the defendant is convicted. of filing fraudulent or false statements 
under penalty of perjury, 10; 

if the defendant is convicted of failure to fJ..Ie a return, supply 
information, or pay tax, 9; 

if the defendant is convicted of the misdemeanor of filing fraudulent 
returns, statements, or other documents not required to be signed 
under penalty of perjury, 6; 

(b) Specific Offense Characteristics 

(A) 
(B) 
(C) 

(1) If the "tax loss" exceeded $10,000, increase the offense level as 
follows: 

Tax Loss Increase in Level 

$10,000 or less no increase 
More than $10,000 add 1 
More than $20,000 add 2 

··.:. (D) More than $40,000 add 4 
(E) More than $70,000 add 5 
(F) More ·than $120,000 add6 
(G) More than $200,000 add 7 

• I l •• More than $350,000 add 8 · . ... ·: · . . , , . 
(I) More than $500,000 

·. # \! : 

add 9 
(J) More than $800,000 add 10. 

For purposes of the guidelines in Part T, Offenses Involving Taxation, "tax loss" shall 
mean the loss that was the object of the evasion or fraud .. 

(2) If the defendant failed to report or to correctly identify the source of 
income exceeding $10,000 in any year from criminal activity, increase 
by 2levels. 

(3) If sophisticated means were used to impede discovery of the nature 
or extent of the offense, increase by 2 levels. 

Statutory Proyjsjons: 26 U.S.C. §§ 1201,7203 (other than a willful violation of26 U.S.C. § 60501), 7206 
(other than a willful violation of 26 U.S.C. § 60501 and not including§ 7206(2}) and 71JJ7. 

fl .:. \ 
·· ): ' ... · . ,App!ication Notes: 

1. For purposes of this guideline, the tax loss is the amount of loss that was the object of the 
evasion or fraud. The amount of loss that would have resulted had the scheme or fraud 
succeeded is properly considered the amount of loss that was the object of the scheme or fraud. 
The success or failure of a tax evasion or fraud scheme is irrelevant. In typical circumstances, 
loss should be calculated as indicated in the following examples: 

(i) If the offense involved improperly claiming a deduction or an exemption or causing another 
to improperly claim a deduction or exemption, the tax loss shall be the amount of the improper 
deduction or exemption multiplied by the applicable tax rate(s). 
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(ii) If the offense involved filing a return in which gross income was underreported, the tax loss 
shall be the amount of income omitted from the return multiplied by the applicable tax rate(s). 

(iii) If the offense involved improperly claiming a deduction designed to provide a basis for tax 
evasion or tax fraud in the future, the tax loss shall be the amount of the deduction multiplied 
by the applicable tax rate for the tax year for which the return was filed. 

(iv) If the offense involved failing to ftle a tax return, the tax loss shall be gross income minus 
the applicable amount for personal exemption(s) and Lhe amount of the applicable standard 
deduction, multiplied by the applicable tax rate(s). 

(v) If the offense involved improperly claiming a tax credit (i.e., an item that reduces the 
amount of tax directly), the tax loss is the amount of the improper tax credit. 

(vi) If the offense involved improperly claiming a refund to which the claimant was not entitled, 
the tax loss shall be the amount of the claimed refund. 

2. In calculating tax loss, there shall be a rebuttable presumption that the tax loss is the amount 
calculated under these provisions. If the defendant provides credible evidence that the actual 
tax loss in the case was different than the amount calculated under these provisions, the tax loss 
shall be the actual amount established by the defendant. However, the defendant may not 
attempt to show that the actual tax loss was less than the amount calculated under these 
provisions by asserting that the intended loss was less than that which would have resulted had 
the scheme succeeded. 

· 3. In calculating tax loss, the court should utilize as many of the methods set forth in paragraph 
1. as fit the circumstances of the case and as most nearly approximate the greatest harm that 
would have resulted bad the scheme succeeded. Where none of the methods of calculating loss 
fits the circumstances of the particular case, the court should utilize any method that appears 
appropriate to most nearly calculate the loss that would have resulted had the scheme 
succeeded. 

Delete applicatio.n note 4 and renumber existing application note 3 as application note 4. 

§2T1.2. Failing to Collect or Truthfully Account for and Pay Over Tax 

(a) Base Offense Level: 10 

(b) Specific Offense Characteristic 

(c) 

(1) If the amount of tax not collected or accounted for and paid over exceeds 
$10,000, increase the offense level as specified in §2Tl.l. 

Cross Reference 
: : ·. 

(1} Where the offense involved embezzlement by withholding tax from an 
employee's earni.ogs and willfully failing to account to the employee for it, 
apply §2B1.1 (Larceny, Embezzlement, and Other Forms of Theft) if the 
resulting offense level is greater than determined above. 

Statutory Provisjog: 26 U.S.C. § 72112. 

§2T13. Offenses Relatin& to Withholding Statements 

(a) Base Offense Level: 4 

.· 
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Statutory Provision: 26 U.S.C. §§ 7204, 7205 . 

. AidinK. ProcurinK. or Tax Fraud 

0 '-·.. 0 • (a) Base Offense Level: 10 
,·;<- . ·• I ... ·. 

(b) Specific Offense Characteristics 

t.: .. : . . . 

:· ·! ;':", -: 
; o : 

·... , .·r J! • 

r. , . 
•' r:: ·):. . ·: \ .. :.: . 

0 ..... . 

(1) 

(2) 

If the resulting tax loss as defmed in §2Tl.l exceeds $10,000, increase the 
offense level as specified in §2Tl.l. 

If the defendant committed the offense as part of a pattern or scheme' from 
which he derived a substantial portion of his income, increase by 2 levels. 

(3) If sophisticated means were used to impede discovery of the nature or extent 
of the offense, increase by 2 levels. 

(4) If the defendant was in the business of preparing or assisting in the 
preparation of tax returns, increase by 2 levels. 

·:'statutory Provjsjon: 26 U.S.C. § 7206(2). 

·. §2T15. Corrupt Endeavors 
1····-... .. 

• 0 • • • ( ) • :.:. :. ... a Base Offense Level: 10 

·' ·-': ••• 1 , : . . 
; ;. . . • r· • ..: 

(b) Specific Offense Characteristic 

(1) lf the tax loss as defined in §2T1.1 exceeds $10,000, increase the offense level 
as specified in §2Tl.l. 

Proyision: 26 U.S.C. § 7212(a) (omnibus clause). 

!:' , ... ; · . Notes: 
:·,·:: . ; : dt : •. 

' . :·.' .:1. 

, ... 

· ·This section applies to the omnibus clause of26 U.S.C. § 7212(a) concerning corrupt endeavors 
to obstruct or impede the due administration of the internal revenue laws. It does not apply 
to offenses under 26 U.S.C. § 7212(a) involving corrupt or forcible interference with an officer 
or employee of the United States acting in an official capacity. Such offenses will be sentenced 
under §2A2.2 or §2A2.3. 

Specific Offcusc Characteristic 

{1) If the amount of tax not deposited exceeds $10,000, increase the offense level 
as specified in §2T1.1. 

· §n'1.7. Conspiracy to Impair. Impede. or Defeat Tax 

. Base Offense Level: 10 
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(b) Specific Offense Characteristics . ...:....· . 

(1) 

(2) 

(3) 

(4) 

If the tax loss as defmed in §2Tl.l exceeds $10,000, the' :Offense level 
as specified in §2Tl.l. · . . · 

If the offense involved the planned or threatened use of violence, increase bv 
4 levels. · 

If the conduct was intended to encourage persons in ad.dition to co-
conspirators to violate the internal revenue laws or impede or impair the 
Internal Revenue Service in the assessment and coUection of revenue, increase 
by 2 levels. 

If sophisticated means were used to impede discovery of the nature or extent 
of the offense, increase by 2 levels. 

Statutory Provision: 18 U.S.C. § 371.". 

42. Synopsis of Proposed Amendment: Option 1 of this amendment increases the offense level for offenses 
grouped together under §3D 1.2(c) when the count that has the specific offense characteristic such 
grouping has a lower offense levt;l than the other count. Option 2 adds a 2-level increaSe in §§2D 1.1 and 
251.1 when the defendant fails to report income exceeding $10,()()() in any one year. · 

Proposed Amendment: (Option 1 - Section 3D13 is amended by inserting the following·. additional ·. 
subsection: 

"(c) In the case of offense· grouped together pursuant to §3D1.2(c), when the count that has a 
specific offense characteristic bas an offense level less than the offense level applicable to the 
group under this provision, the offense level determined in (a) shall be increased by two 
levels.".) 

• , 1 ': }!i.1!.. 
[Option 2 -Section 2Dl.l(b) is amended by inserting the following additional subdivision: 

- •. ··"' "(3) If the defendant failed to report income exceeding $10,000 in any year from ·the unlawful 
manufacturing, importing, exporting, trafficking, or possession of drugs, increase by 2 levels.". 

Section 2Sl.l(b) is amended by inserting the following additional subdivision: 

"(3) If the defendant failed to report income exceeding $10,000 in any year, inaease by two levels.".) 

43. Synopsis or Proposed Amaadment: This amendment rmses the mullipk<ount grouping in §3D 1.4 
(Determining the Combined Offense Level). Under this amendment, count groups that art nine or more 
levels Ius seriow than the most serious count group would be assigned one-half unit each. Currently, only 
count groups that art fivt to eight levels less serious than the most serious count group receive one-half unit; · 
count groups that art niM or more levels less serious than the most serious count group art disregartkd. 

Proposed Amendment: Subsections (b) and (c) of §301.4 are deleted and the following inserted in lieu 
thereof: 

"(b) 
. ' •'J(. 

Count as one-half Unit any Group that is 5 or more levels less serious than the 
highest offense level.". ·. .: . 
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Published at the Request or the United States Postal Service .. : · ... . 

. of Proposed Amendment: This amendment increases the offense level for theft of mail by 2 levels 
' .. ' . to the monetary value of the property stolen. In addition, it provides a minimum offense level 
' '. · · ')4 if offense involved an organized scheme to steal mail. · :: .. . \. . . 

:· • • 
1 

: .. Amendment: Section 2B l.l{b )( 4) is amended to read as follows: "If undelivered United States 
'mail .was taken, increase the base offense level by 2levels prior to the application of subsection (b)(l).". 

'. ': · Secti9b 2B.l.l is amended by inserting the fpUowing additional subdivision: 

... , .. :···a:··· :. •ff the 'offense involved organized scheme to steal undelivered United States mail, and the 
offense level determined above is less than level 14, increase to level 14." . 

. . , .... 
':' " ... •, ; ·: . : : ':.···. ·: 
'45;· · lif§ 'i.Dops)s,'of Proposed Amendment: This amendnient creates a new victim-related general adjustment to 

'tiike into account the increased harm caused when there is more than one victim. . . . 

.. , ': · · Amendment: Chapter Three, Part A.. is amended by inserting the following addition section: 

. . .. . 
!' · ... r··:· ·'· . ,, . 

:; ·,·: 
•• •· I', .. , ' . . .. . 

·, . 
...... .. 

Multiple Victims 

If the offense affected more ·than one victim, increase the offense level by 2 levels. If 
the offense affected 100 victims or more, increase the offense level by 2levels for every·. 
250 victims. · · 

Number of Victims 

2-99 
100-349 
350-649 
650 or more 

Increase in Offense Level 

2 
4 
6 
s:. 

l • • t:,l I ' • , :.. I, • I :4.6. ).J . or Proposed Amendment: This amendment adds language to §3B 1.3 (Abuse of a Position of 
... :_rf.uSt ;;; ·Use of Special Skill) providing that this enhancement applies to aJ/ postal employees in respect 
\ "". 0 \o\ ' 1 .\I • " •·. ···,· {O. "specified offenses. (Relaled amendment proposal: 23). 

,· ..... .. <4.: .. , '.'.· 

rfli:o·posed Amendment.: The Commentary to §381.3 captioned "Application Notes• is amended in Note 
the following additional paragraph at the end: 

1'h.is enhancement applies to all postal employees in respect to the following offenses: theft or 
,.i,,:! of Uoitcd States mail {18 u._s.c. §§ 1703, 1709); embezzlement of Postal Service funds {18 , . ;, ·u.s.c. f 1711); and theft of Postal Semcc property {18 U.S.C. § 641):. 

1.": .. • • ·:;: .. , ......... ,"'"' ., .. .. .. 
·. : .. , ,, , ·, . .. ... . · .. .. ... · ... : '!- .. 

PubUsbed at tbe llequest of the LeafslaUve Subcoaua.lttee of tbe Federal 
3{! t .. ':" 

: SynoDsl!.of Proposed Amendment: This amendment eliminates from §5Kl.l (SubstantillJ Assistance to 
l;trit]fontiis) the language requiring a government motion before the sentencing court can lkpar:. (Related 

24 and 31). .1 • 

...... . ! .. .. 
, :. ·. · The first sentence of §5K1.1 is amended to read as foUows: ... 1 , , r ·:, 

.. ... .... (" ' ',; ... · . . . .. . 
. . .... '"The cOurt may depart from the guidelines UpOD a finding that the defendant bas SUbstantially assisted 

· in the or of another person." 
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48. Synopsis of Proposed Amendment! This amendment revises §2D 1. 1 (Unlawful lmP.(lping. 
Exporting, or Trafficking,· Attempt or Conspiracy) to establish ceilings on the offense fninor and 

participants in The amendment carries forward 
to provtde a greater reduction for mtmma/ pamctpants than for minor parricipants po!!cy of this 
guideline to treat cerrain controlled substances more harshly than others. 17ws .. atfiendnient sets a 
ceiling for minor participants that is higher than the ceiling for minima/ participant1. · ahd a 'ceiling for 
cerrain controlled substances (e.g .• heroin) that is higher than the ceiling for other controlled substances 

49. 

. .. 

so. 

(e.g .• marihuana). (Related amendment proposals: 8, 9, 39, and 60). · ,'· c;; ,.;! 
• # •• I 

Proposed Amendment: Section 2Dl.l(b) is amended by inserting the following additional subdivisions: 
• • .... t• 't.: -

"(3) If the defendant was a minimal participant in the criminal activity upon which the offense of 
conviction is based. and the offense of conviction involved -- ·' · · 

(A) 

(B) 

" ! ' 

marihuana, hashish, hashish oil, a Schedule I or II depressant, or a Schedule II, IV, or 
V substance, reduce by 4 le'{els, but in no event shall the offense level be. 
I 1 16 . . . .•... · ' ·:.;, eve ; or . .. .. ; .. . . . . . .... . ... . ·.· .'· 
any other controlled substance, reduce by 4 levels, but in no offense 
level be greater than level 20. · · ' '· ': ' 

(4) If the defendant was a minor participant in the criminal activity upon which of 
conviction is based, and the offense of involved --

{A) marihuana, hashish, hashish oif. a Schedule I or II depressant, or a Schedule II, IV, or 
V substance, reduce by 2 levels, but in no event shall the offense level be greater than 
level 22; or 

(B) any other controlled substance, reduce by 2 levels, but in no event shall the offense 
level be greater than level 26.". · 

Synopsis or Proposed Amendmtnt: This amendment clarifies that the weight used to determine the 
. offense /eve/ under §2D 1.1 (Unlawful Manufacturing, Importing, Exporting, ·or Trafficking,· Attempt or 
Conspiracy) does not include (I) the weight of a substance that is involved in the 'f'l.tlf.JU/Qf:.turt of ·!I.> 
controlled substance but that does not become a pan of the final product (e.g., waste watehhfii;has bien 
used to wash out impurities or to form a precipitate) and (2) the weight of a substance to which the dlug .. } ... , ........ 
is bonded or in which the dlug is suspentkd (e.g., cocaine mixed with beeswax). (Related amendment 
proposal: 10). . 

··: • ... •Ii 1 

Proposed Amendment: The Commentary to §201.1 captioned "Application Notes" is in Note 
1 by adding at the end thereof the following: .-· _., . . · 

• The term "mixture or substance" does not include portions of a mixture or 
unmarketable, or that have to be separated from the controlled substance before -tlie · C:ontrolled 
substance can be used. For example, the fiberglass in a cocaine-fiberglass-bonded 
be a part of the mixture, and the weight of the fiberglass would not be used in determining the offense 
level under this guideline. Similarly, the waste ':Wter used in the manufae:ture of a 
would not be a part of the mixture, and the weight of the water would not be used1 

offense level under this guideline.". ·! / <: f :.f. . 
'· ;: ...... 

Synopsis or Proposed Amendment! This amendment bases the offense levels in ·§2DJJ .(unlawful 
Manufacturing, Importing, Exporting, or Trafficking,· Anempt or Conspiracy) on the amount of actual LSD 
involved to eltminate the disparately high offense levels applicable to /ow-le'vel trafficki'rs' li-r:ZLSD. The 
dpsage quantity pf LSD is so small that at present nearly all of the weight !fS.ed to defendant's ' . . .. . . '. . . . .. . . . . . ' . . .. . . . . ·'. ·._'' 

• • J ;. ·- , ·.: ! •. l., 
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. .: comes from the weight of the carrier. Thus, a defendant who has enough pure LSD to produce 
doses has an offense level that is the same as a defendant with blotter paper containing 500 doses 

1: : . ,· •••. o.f f:S:f>, ·: . 
·r':e1 :... , 

The asteriskfootnote to subsection (c) of §201.1 is amended by adding after 
the· fust paragraph tbe following new paragraph: 

"In determining the weight of LSD, use the actual weight of the LSD itself. The weight of any 
..... ca.rrier medium (blotter paper, for example) is not to be counted:. 

I • v•· • • • 

5·1· . . ·::·. l?·r 'Proposed Amendment: The legislative history behind the enactment of strong penalties for 
. . . . . .. · indicates that Congress was targeting the rock fonn of cocaine that can be smoked and that 

· · 'is mark'elflbfe in small quantities at a lpw price. The street name for this substance is "crack". 
17tis amf!tUiment specifies that the tenn "cocaine base" in §2DI.l (Unlawful 

, Jl. o.r Trafficking; Attempt or Confpirt,z{:Y) 

;;,.·;· The (c) of§ 201.1 is amended by adding at the 
_,:\ 1: tpe following new P¥asrap.b: . . · ... ,. . . 

;.,t J!.,l: .·;- . •. • 
m purposes of this base" means the lumpy, rock-like form 
· · pf base usually prepared by cocaine Hcl and sodium bicarbonate. 'Crack' is the 

for this form of cocaine base.". 

'.: ;·.\ · • .f • .! • L i.: · . 
fr9posed This requires the senlencing court, where the guidelines 

· a defendant eligible for a sentence of proba;lion a confinenunt condition, to sentence that 
(9. probation without a confinement condition unless the cowt finds that imprisonment is 

•• : the purposes of sentencing. also requires the senlencing coun, where · tJi.e make a defendant eligible for a sentence of probation with a confinement condition, co 
the. defendant to probation with the minimwn confinement condition pennilted unless the court 

p?a!er confinement condition is nect_SSQ(Y to serve the purposes of sentencing. 

Amendment: Section 5B1.1 is amended by adding the following new subsection: 

. , .. i ' .. : sentence of probation il co::tflDe.ment condition shall be imposed if the applicable 
, ·: .. . .' range is in Zone A of.the table.uoless court for reasons stated 
1,: record, that a of lS reqwred to achieve the purposes of 

:;.\ .. set forth in U.S.C. § 3553(a)(i). A sentence of probation with the minimum 
shall be if the applicable guideline range is in Zone 

:. '.>. , -.J} o.f. sentenaog table .u,nless the court (or reasons stated on the rt>.cord, that a greater 
· ·• · "' • · condition is to P.UlpOSCS of sentencing set forth in 18 U.S.C. 

f 
t ..... ·• .• :: , .. .: <.-·. ·.:.. \ '·. . ... . ,, ., ,_,. ..... 

;;'.;.;riiJ:. ·' .',IJ1 1 • • 

Ameladmellt:. Tljis,.9f"tndmenl simplifies the Dpplication of the rekzled case tUie 
lnstTuctio.,s {QT. C.ompurj!Jg Criminal History) and retfucu tTtatment 

· defendDnls produced nurt/y by the hDppenstance of when pnor casu wert prosecuted; 
n!qWru counting of prior senlences whenever the offenses from which tr.e senlences 

-=:.-:-___ by ir.ttrvening atre.St. ·'Prior sentences for offenses not sepanUed by mfintervening 
arre:st!Gfe considered Ofte sentence, with the length of the tenn of imprisonment dekrmiMd, in the case of 

.. tum or, in the cast>,_ of co.JJSer.utive se!J{en,es, 
tenn oJ unpnsQIIntent. · 

,,; ... ·H;v.,.., ,.;, · •... , ... , ·• '" . • . . • :·-
:h•r- .. .. is. to. read as , i:" . .•• 
. .... : ... ... . .. : . , . .• , , · , . · . ·. . · - . 
"· ·'. · · separately if the offenses from which those sente'nces resulted are 
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separated by an intervening arrest (i.e., the defendant is arrested for the first offense before 
defendant commits the second offense). · ·='-,: ... :\; 

(B) Count as one sentence, for purposes of §4Al.l(a), (b), and (c), prior 'result from 
offenses not separated by an intervening arrest. Use the longest sentence imprisonment if 
the sentences were concurrent, and the aggregate term of imprisonment-i'f were 
consecutive.". ·.' 1 .. · ·; . 

54. Synopsis of Proposed Amendment: To avoid double counting, and to insuie 'coHsisr'entj) with the 
provisions of §5G /.3, the tenn "instant offense" in subsection (a)( I) of §4A 1.2 (Definitions and lnsuuctions 
for Computing Criminal History) has to include "relevant conduct". One circuit, however, has held that the 
inquiry is not whether the prior sentence is for conduct that is "relevant conduct;··1i,u? ldi'lt& r<j;-whetlter 
prior conduct constitutes a 'severable, from the offense of conviction, ·:'adaingliit:necessary 
complexity ro the guideline. ' ·•., -"· .;· · .1:· ... ,; 

· . .,.. · .. . . /· · '\ ·. · t: 

Proposed Amendment: Subsection (a){l) amended by adding "and 'its'Jfefevanf·conduct" 
after "the instant offense". Application Note 1 in the Commentary to §4A1.2 caPtioned "Application 
Notes" is amended in the TU'st senrence· bf'·the f1rst paragraph, bY·inserting conduct" 
after "the instant offense" the second time that 'term an'd in the third of the ftrst 
paragraph, by inserting "including its relevant conduct," after "the instant offense". the ftrst time that term 
appears, and by inserting "and :its 'relevant· coiiducr. after•"the inStant time that term 
appears. · · ·. :fp: · · ·.·:- · :: · ·'-··: _; "' 

. . • ; ,: - .-;:,-.-::! 

55. Synopsis or Proposed Amendment: This amendment rtvists §4B 1.1 (Carter Offemkr) to rtquire_ the court 
to impose upon a carter offender a that {$:at the top of the guideline Histdry 
Category Vl and the offense leveliotherwise 'deierntined. • · · · · 

Proposed Amendment: Section 4Bl.l ·is amended by deleting the last two senteriees:and 'itiSerting in 
lieu thereof the foUowing: · > •. 

. .:. ........ -'' ")'::,·,\ ( 

"A career offender's criminal history eatt'gotfsball be category VI. A a 
sentence at the top of the applicable range.". :,;,i' ?.: .., ._ 

56. Synopsis or Proposed Amendment: Section 1Bl!-;10 (Retroactivity of Amended ::Guidell'ne Range) 
authorizes a court to rtduce the sentence of a de[endiint seiving a term of the guideline 
range applicable to the defendant has bit'!' reduced if the reduction was due to an ditiendment specified 
in subsection (d). This amendment adds 'io the list in subsection (d) the amenctment'lb §JE1:1 that took 
effect November 1, 1992 The amendrritJita/so rtVi.ses subsection (a) of the to authorize 
the court to rtduce a sentence if the· rtduc'tion is due to an ··amendment not on llre':Jisf!in subsection· (d), 
if the 'coUrt finds that a rtduction would b'e consistent with 'ihe purposes 

, ... ). ·" 
Proposed Amendment Section lBl.lO( d) is amended by inserting "459," after •433;. Section§ 1B l.lO(a) 
is amended in the second sentence by adding at the end thereof "unless the court deternili:ies that the 

-maximum of the guideline range bas been redueed by at least six 'aiid ·li· 
sentence would be consistent with the pufp(ises·'<&f sentencing set forth '§;j553({i)(2t. 

· .. , . r " • . . .. · ':· . .:-: .• :-

"\ • t • o ; \:"' I 
' I .--

. '-t::. .. , .. 

and Issues ror Comment llie Request or·U.e 
• 0 ···;t\ · . • • .. 

57. Synopsis or Proposed Amendment: This amendment clarifies the Commission's intent with respect to 
whether §4A 1.2 (Definitions and Instiuctions for Co,;,p'uting Crimlnai a right 
to attack prior convictions collaterally at sentencing, an issue on which the appellate courtS have differed. 

•;·'· t ,' .J " '·' "J· ' •, .! : .1 i .. , . . • :r ' , ·: , ••• t,: ·: ·r:(4.' t 
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::.:. · .. : ·6I/npaii: U,. United States v. Canales. 960 F.2d 1311, 1316 (5th Cir. 1992)(Section 4A 1.2 commencarv 
indicates Commission intended to grant sentencing courts discretion to entertain initial defendant chal/eng;s 
to conVictions); United States v. facobetz. 955 F.2d 786, 805 (2d Cir. 1992)(similar); United States 
v. COmaE 945 F.2d 1504, 1511 (11th Cir. 199/)(simi/ar) with United States v. Hewitt, 942 F.2d 1270, 1276 

:·:·-: · · · ·· '·• fBc(dr: 'i'99J) (commentary indicates defendants may only challenge use of prior convictions at sentencing 
by shiiwif!g such conviction previously ruled invalid). Consistent with Braxton v. United States. 1 I 1 S.Ct. 

, .. amendment-addlesses this imer-circuit conflict in interpreting the commentary by stating 
.. ··'·,m'iiri'C1etiifj that the Commission does not intend to enlarge a defendant's right to challenge the use of 

prior convictions for sentence enhancement purposes beyond any right otherwise recognized in law. 

·. · .· .. The to §4A1J1. captioned "Application Notes" is amended in Note 
6 by ·de"ieti.iig '"Nonetheless; and inserting in lieu thereof: 

defendant at sentencing may collaterally· attack .a prior conviction or sentence is a procedural 
The does:not intend this guideline or commentary to 

• · ·, to attack collaterally at sentencing a prior conviction or sentence beyond any such right 
othe'rwiSe ·recogmzed in law (e.g., 21 U.S.C. § 851 expressly provides that a defendant may collaterally 
attack' ce'r.,t;F prior .;•. . .;,. . , 

Not\;ilt'hStanding the above;. .:·· 

the ·commentary to §4Ai2 "Background" is amended by .deleting the last paragraph .as 
'foilciws: 

• ,. · , J , • .,.. : _ ,·:. • • • : ':• 
·:-:. .. "'.'.!.i:·Tlie Commission leaves for court ''determination the issue of whether a defendant may · 

attack at sentencing a prior conviction: . 
..:. I!: .. ,;: ·. :. . ; ' 

58. Amendment: Tiils 'amendment to §2S1.3 harmonizes the treatment of violations involving 
reports re([llind by law. Ourtnlly, the base offense level lUtlkr §2S 1.3 for a failure to 

a ··9!frl?.zey Report_.(CTR) or an .JRS• Form 8300 is 5, absent'Structuring to evade reporting 
·.-:;I tlte base offense a failure to.file a Cummcy and Monetary 

(CMIR) is erR must..:be'.[Jied by a financial institution engaging in a cash 
tr.iiiiiiidtoti-'gretiter than SIO,OOO,· a Fonn -8300 must, be filed by a trade or business receiving more than 

\ _:, .'-";':§.flfii.IJi{ti ;ciuh; and a CMIR must' be flied by a person who transports more tJian §10,000 in cash into or . • •• .., .. \ • 1'"' - .. • . 
·. .. Stales. In reporting requiremcr.tsract as a check on large cash 

r.;. thai may be rooted in·cfim!nal·ciinduct mid·pennit monitoring of suspicious financial activities. 
,.qkcts a jud:Jriiou thal IMse of rtports cw simihv in pU!pQse and that 

• involving them .sht;uld.be trealed •similarly. ( amendment proposal: 20 ). 
·\ • .:''.l . •• . -

Section 2SL3(a) is amended by·inserting_ the following as new subsection (a)(2): 
· . .. ... . . ;, 

"'1 ' ' (2)··· • ,. '- & " '' l'-:1 l:I-U t.:.· :• · '· · 9, ·,or·a·wwuu 
; ::·:,. 

· current substdion (a)(2) as·subse¢on (a)(3). 

is amended by mserting:thc·foUooi.ng as new subsection (b)(2): 

'· ··. 

· · : ocfendant knew or funds were intended to be used to promote criminal 
. by 4 levels: U die resWting offense level is less than level 13, inaease to level 

l •.. • .. ,(;•1.3-,; :_, ... , __ }h'•',,!t ·•• • • t ,. : • 
: :.· ..... . . . . . . ·. :. 

airrent su.bsec.tiQn ,as sub--..ection (b)(3); and by.;inserting ·or (a)(!)" 
:, 'J·''imbiediately follbwi.ng in renumbered subsection (b)(3). 
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.. :..- ... 

' I 

' · .. 
J, • 

59.-. 

... 

"26 U.S.C. § 7203 (if a willful violation of 26 U.S.C. § 60501); 31 U.S.C. §§ 5313, 531-t 
. .. . .:....;. •. '""' ... 

..... ! ' :-::.r· .. and inserting in lieu thereof: . __ . ... .. ; 
• • • • • ·; : • J •• •• t , . :, • • 

. u.s.c. §§ 7203 and 7206 (if a willful violatio'n of 26 § 60501 or in re turn 
_required 26 U.S.C. § 60501); 31 U.S.C. §§ 5313, 53f{ 5322, 5324: ' ... , . . ::·: .. 

• ;'\ ·: • .. I '"'' . .... :-· • 

. The to §2Sl.3 captioned 'in. the ... inserting 
the followmg: / ·' · · ·. 

' •• )t, •• 

"A base offense level of 9 is provided for willful failure to me the .. tpe mere 
denial of reportable assets in response· to routine· ques·tioning at a borde_r ; ._;; .' ;_,:-·;;_ · ; . . "J. ' ' . . -· . . .. .. 
immediately following the fust I 't· .._ r; · ',I _. • . • • , .' ,', 

Section 2S l.4, captioned "Failure to File' Curteiicy aiid Monetary. I&trument in its 
o ., " ":\. ... ' ., •\t•o .. J • ': •o. ' 0 0 

; :,, 1 \ •, , .. .')1-'o" enttrety. · . · ·., t •·• ·· •·• ·" :- · · · • • · · ·,. · · . ·. ;·.., .. , . , 
t , I! :i " 0 

• :,,·',, ' \ ' ,J fo , : , 
0 

0 
! 

0 

The Commentary to § 2T.i .3 Provision" by · 

"26 U.S.C. § 7206, except§ 7206(2)."; 

and inserting in lieu thereof· · ... \ '-' 

"26 U.S.C. § 7206{1), {3), (4), and (5) (except connection with a return required. un9er 26 U.S.C. 
§ 60501)" 1 ,. I .';1. ;... . .. "r' ' ' . , • .. 'I 

• - . . . : ... ·.: . . _· . . , . · .. ' . '; .--? .:·\:.•. 

The Commentary to §2Tl.4 captioned "Statutory Provision" is amended by inserting "except in 
connection with a return required under 26 · 

• • • •• /'(.. ,\ M ) I :• • t, ' .. 'O.f, t::' • 
. . . . . ·:•''.'0.'1' ' ;\ .... ;. • ' • 4' ... { ,....:,,, • i • . • • • .. • •. • . 

Synopsis or This amendtrlen't a 'new gUideline the 
. Computer Fraud and Abuse Act of 1988 ( §1039): · Violarons of 'this 
to the fraud guidelines at §2Fl.l, whiclt'rt/y 'h'e'dvily on' 'the dolllu amount of me victim. 

offenses, however, commontY 'that cannot be by 
exammmg dollar losses. , Illegal access·to-'cof4umer: credit reports, for example, mqy .1:!*\?e ltftle 
monetary value, nevertheless can represent.u· ieriofis privacy interests. · in 
the computer.s which control telephone telephone service 
to emergency-systems, neither of which··are 'rtadily quantjjillbft: · !his 
2F21, which provides sentencing guidelines panicularly lksigtted for this unique arrd'rajJidlf aiV'elopi'ng .area 
of the law. . :>u' · .. ,! .. 't l 1 .. '=-f· .. ...... .. ·; ... 
Proposed Amendment: Part F is amended by inserting following sec;t,j9J?.., J2;B11, and 
captioned ·computer Fraud and Abuse,· im.mediatefy-.foUO\viiig ... · ·· ·· ' · · 

"§2F2.1. Computer Fraud and i\buse . ,.. .' • ·, r.-::1 

.: (a) Base Offense. Lev-el:;·'6 · ...:1; 

'i · .. ·1_;: . . (b) . Specific Offense · :·: -_· ::·. rJ.: )' 
.. , •• :';.(t : ! ' .. /( "" .,.j: •t .. . ' .. ·r .: : . . . :. · ... -: •. •\ t • • • .. • • .... • • ' ' _\, . . ..... J.;l .; ' • •• '' \ . , 

(1) Reliability of data. If the defendant altered inform'ation, increase by 
2 levels; if the defendant altered protected o_r.,public 
cecords fl!ed Oi-' m'aidtained. under ·la\v or· by 6 
} Is ... ,. ...... u :. , .. ·he'' , •: •. , .. eve . ·· ; • ·· · ., · · ·· · · · , · · · 
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. . . . ·' 

• 1, • 

• •• _J • .. ·., r .... . : . 
. :: .... 1 .. . . ::::.·' .•. . 

.. 

.. ·. 

... . .· . 
information. increase by 2 levels; if the disclosed protected 
information to any person, increase by 4 levels; if the defendant 
disclosed information to the publi<; . by 'means of a general 

: . .. distribution. increase by 6 levels., 

cu91-ulative adjustments from (1) and (2), shall not exceed 
8 . . . . ; : ·(: ' . 

(3) If the offense or was likely to cause 
, _. ... \ ·-. .. . . 

interference with 'the administration of justice (civil or (A) 
:)} . .. or.harw any person's health or safety, or 

,: . I! , ; ··r;: j t 1 ,. ; 

(B) with any facility (public or private) or 
._: :· .. : ... • . • , .. ·.; : :· ,,., !·:·. ... .. • •. , : • • ,_, .. .• that serves the public health or 
.. n ;· :, :. .. d : :u.:;:: : . " · .• · ;; ,. ·.' •. ·i,:::.::-:· · :! ,;·. · . 
. ' , ·': ;,:•.1·· !_l ·.:, , •• . ·_J· .... ._ . !'- \ .. \ :; . 1.· : , '<•· . .. 

.'.'-':·· 

! :; • . .. __ . 
!' . .r.: ::·J . . .. .. ... )· . . ' 
·· ·: .. ::•;: :1 · . . ·· •'?i:·· ... t, .\" 

. . !J·:!;.·i:::·:-r;.:-.:. 
. ·.;. ; .. ' : · 

·· · .' .. ; t;. _L t .. ""' 
··:. : .. ·.: 

. ' I 
.J :,I.i!. : .r·l) .!, ... ... . -

· .. increase the offense level 
:: 1 •. •. ···' In those 

.· :, . :-. · 
''"' t t•r. ·. '{' ·· ' ' ) · • . . · • 

.. .(A) , 
. ! ' · "':"" '!;. . . . .. :. . . ": . ' • 
: '· \ ! (B) in passwords. 

(J. ·.: ":_:; :· .. r." . ; i .. ';: . . .. 
(5) :, lf the. malicious destruction 

or by 4 levels. . 

.. . .-.,, ,;:r. · 
........ : . ·. t ·: :· ; " • • :;_, r:.:'"' . '/ . ! .. ..... 

(1) ({the offense is also cOvered by another offense guideline sectj.on, 
apP.Jr section if ,rpe! level is greater . 
Othet may ·:conduct include, 

18 U:S.C. § 1030(a){l), §2M3.2-
rp,r 18 103Q{a).{3), §281.1 (Larceny, 

.q.f Theft), . (Receiving. 

.. := 
Tr:ansferring. Transmitting, or Possessing Stolen . 

. and of or 
Eavesdrop'ping); ·for 18 'Q.S.C. '§ 1030(a){4),. 
J?eceit), §281.1 Embezzlement,' and Other 

for .18 lo;30{a)(5), an Election . . ... (Obstruction of' · 
18. u .s.c. § 1030{a)(6), .. . 

.. :: ... of 
''.!.;),_• ,._ . 

"I H ' t ' ,. ' . . · .. _ .. , .. 
• • I 
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convicted of similar misconduct. that is not adequately reflected in the criminal historv 
an· -upward departure may be warranted. .. ;, . . . . } . 

':"' ;.,. :. : . -::l .· f[ • l, h ' 

· ;: :; ·•· 2. · The harm's expressed in paragraplr (b)( 1 "j 'to the reliability and integrity of data: those 
in (b)(2) concern the confidentiality and privacy of' data. Although some crimes will cause both 
harms, it is possible to cause either one alone . .. Clearly a defendant can obtain or distribute 

•·• protected information without alteri:rig- it. t\:ntf b'y: tatinching a virus, a defendant may alter or 
destroy data without ever obtaining it. For this reason, the harms are listed separately and are 

, .. 
·' 

meant to be cumulative. 

3. The terms "information," "records; and "data" are interchangeable. 
f :L. 

4. · .. The term "protected informatidn•ir means private information. non-public government 
information, or proprietary commercial information. 

.-. .. 5. 

.·. 
! : 

; · r.:- :.... . :l .·. . , 
The term "private information (including medical, financial , 
educational, employment, legal, and t-ax information) maintained unde'r law, regulation, or other 
duty (whether held by public agencies or privately) regarding the history or status of any person, 
business, corporation, or other ·;·:.. . ... 

The teriD "non-ptlblic . goverilti1ent 'i.hfdiniati6o" means· ·unclassified information which was 
'maintained by any or agent; which bad not been released to the 
public; and which was"'lJ reta·tetl to iniirta.ry: operations or readiness, foreign relations or 
intelligence, or law enforcement investigations or operations. 

"'·-. ·::< . ;•:,.a I ( -: 1 (.-. ••• • •• 

7. The term "proprietary. commercial information" means non-public busiriess information, 
· · inc1tiding 1ilformatiotf which sensitive,:;coiifidential. restricted, trade secret, or otherwise not 

meant for public distribution. If the proprietary information bas an ascertainable value, apply 
paragraph:(b) to (b) (1) and (2), if the resulting offense level 
is greater. : ;· · ; .J!""·r: s:: 

8. Public records protected under paragrapfrl(b) '(l)" musf-'De filed or-'maintairied under a law or 
regulatiot) of the federal government, a state or territory, or any of their politiCal subdivisions . . ,:J·, ' . .. ' : . .J· .. !J;..o·.:' J:: , . .. 

9. coverS wtiether the defendant:added, deleted, amended, 
· · .f or· destroyed all .of. it.';::·:·, ·:·;; ··-:,,!., 

.! : .) s: t"j .. ';('\' . ,; "' . . ' .,J .. ): • · .. ·• 
.. ::· ·., !· 10. - ·.ti· "general oiftribution· ete"liroitic bulletin board and voice mail systems, 

. ''newsletttrs .md other 8.fid::m:iY:otfier:form of group dissemination, by any means . 
. : · . . '.:. . ! , : ' !f' !:.- • ' .. '4t:\:;11 
· ·:il'.: _..:.r · deStroction ·or injury to business and personal 

.1 :..c .. • :· . • ·:teputations: . · .:; . ·1 ;-; ;•·i ·. . :' r: · r. .., :-· .· .. t ·lLi. ·•. "11· ... ··i ' . ...... :· .... (1 

::, .. .. ::! .: t2. .. of systed. the by the victiin in identifying and tracking 
.: ::.:::: :: ·. defendant, ascerta.ini.n{ltie -dihnage·; :"7lntf restoring the systeat or data to its original 
.; !... · ::/f • :. : oondition. In computing iridtldeJMiterial and personnel costs, as well as losses 
. . -. · · · from interruptions of seniice. ·.:if.:severaJ._feople obtained unauthorized_ to any 

13. 

system during the same period, each defencWk' rs'responsible for the full amount of recovery 
or repair loss, minus any costs which attributable only to acts of other individuals. 

Consequential losses from traffiCking 
by using or aiainta.in.ing a general distribution system is responsible for all that 
resulted from the use of the password after the date of his or her=fiist.getiCrlt:4i.Stribution, 
minus any specific amounts which clearly attributable only to acts of individuals. The 

·' · . :, •• ·o· •Jti(1fi:."passWerdS"': any fonD. such a5 user codes or 
,_:;; ·.· .. : •' .. . , ... ,. ;:: f'• ' :!..-: lr t .. ,.··r -... J }J ' ' C: 71'".J.U l .. .. ;·· t 6 l , l • • I • • ' .. "' , •' , • ". :_,' ,. , • • , • . • • • , • • 

. ·.. . • .. -: , ..... :; ··.. : ·: .... .. '.•: j :::; . ·,:·· (. • ... 
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·-· · : . ' 14:· • lf"tlie'defendant's acts inte_rests not adequate£y th!!se guidelines. an 
., ' · · '· . . . ·: . ' upward departure may be wairaritea. Ewples include interference. with common carriers 

· ·· ·· .. ·. ' ':1JHllties', and governmental: when eve; 
' ' ' :.: I ., : ' 'the' Of Was liJce)y tO affect public SCrnCC Or COnfldence." 

... r . ... . I . . 

60. Synopsis of Amendment! This is intended to adopt in light o(the cu"ent 
. , : • !B !}• role adjustments for a de(fl!{i_ant w./l.o has been 

. . ·. .. hf!#. the P[ :only for the quantiO:_ of in 
· · ··•· · ' w'htch h'e or she actually trafficked. Such a rule recogmzes that a role reductton ts not appropnate when 

the measure of the defendJlnt's involvement in the offense is not increased by the conduct of others. That 
... ·. is: he as to his or her (Related 
; . • · ·=- 8. . •• ; ::· _. . : · • ; :· 

- .. ., . .. • • . " . ., . ... .: • :: r ••· ,. ,(' _.; ; 
·· . · ·zs the subsection:_. . . 

:. .!: "(c) · ··· be applied to a wbose 
=·· ; ·:·· .. ... ···'·• is quantity table in, §201.1 

.-L · tlie .. •. conduct for the drug or 
,._.:,:· ·amounts consiSts 'only of the or the defendant's actual 

possession. 
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t!1e to the cri":i'!f1! guzdeline . 
.. · · .. se:_ U§_._C. Section .. Application 
· c;ea(fh_at "crime .of )Y a [elon. duct 

· ·. .zs a Congre{s a nsk of wolence. 

Proposed amendment: Section 481.2 is amended in subsection ( 1 )(ii) by deleting the words "of a 
. \ .. foUowing lhe_ .... . ' :, ·1tl '2. v 

1''. The :c dilimentary Section .is in py "does not 
the ·:fkst sentence of the !U)d iii tie'u 

" f . 

.;' - .,!O ., .. • \ • .Jl... ......... ..,.\ . . •. ) ••• , . 
,• • , ... ( •• .. 1.\: • · :·. ... ':.., ..t f •) t\.l .. . ,. , • .. · · .. tl •: \,'\ \l • 'i ..,. !( 

· 62. - r rssue ror· Comment: The Comrit-iss\bn 
and Other Forms of Theft), §284.1 (Bribery in Procuiemehf of Banl<"lOans or Otlier Commercial 
Bribery), and §2Fl.l (Fraud and in the base offense level for all offenses' wtiit'h ifiianclcil mst1fut1on. An e@ianced offense level would 

. the dramatic .. the terms of 1
. unpnsonment from 2!> embezzlement offenses. 

" :l The exception to such 
., . . __ an proposal: 

63. Issue f9r Cof:D.D!ent: requests .. Q(fense levels 
... ·, ·for diSt.ributiciJ-

should be removed or raised so lhat violations involving very large quantities of lhese &lag; will result 
The to that to 20 

lhese, quantities may be . . · • • ·. , , l•r . • G. L •. C. - 11 · - · 1 

·· .. ..--· !g#· .. gUiddlpe ranges for trafficking in 
t.. . ··'.atiabol.ic·steroilfs;:serious dtUgs of receive low penalties, should be increased 
·:·. ; . . In the 
• • · .r -·<!ommtSston·.aJso requgsts coinlne'b[ ·(iet'in.iCJon o( a "urut" of anabohc sterotd tn the last 

·. · of sferoid or fifty tablets; to ·a one 
·.'.',Jl·J'-. cc vial comment on whether fewer 
'' ·.. · than five tablets ·should o1li1Jecfabte sterotd. ...... S •n .. , I il"t" : 1'-' ;::J.j ::-. .._' '.\16!1 :: ., 

• t ' ,., 1 • .. •· •• 

n 



(6) the base offense level for distribution of a ftrearm to a prohibited person (e.g. a fe lon or 
fugitive) should be increased from the? level 12 to level 16: and . .. ;-

J>#, • • • " ,J: 

(7) · · the for involving ai'u1tiple ftrearms should more rapidly. 
·- .. ._ ... _ ...... . · ...-:--·---. 

65: Issue for Comment: The Cpmmission requests comment on' whether. the Commission .should amend 
§2Fl.l to include 'tPe ri.s.k as ll in determining the applicable guideline range fo.r fraud and 
relate'd than the amount of the actual or intended loss. ·u 
so, should .the .. ttie guideline range to the same extent as actual or 

. }_. (• ••.•• to is reasonably foreseeable (e.g. the B ... ':Y (Related amendment proposals 6, 7, and 57) . 
• "'*· - .. '1:.. '-. ./· 0 l ... """' '\; ..... , • • ... 0 .:·t .... . 

.. .. • . ·. on in light oftbe t_hreat to the safety ?l bl,. gwdelines !9r a 
.. •.... . for- .. felqrues bY. a •member on behalf of, or m assoc1at1on WJlh a cnmmal 

.gang .. In this .the Coz;nniw_ion also requests comment on wliether a "criminal gang" should be ,1 . }} or five o_r more persons member 
1i -;,l ·:1. engaged senes of cnmes ofVJolence and/or senous · · f ·.p r-n . - 'C I bl ..-:, "':'! 'f: ...._. ,f • t..J , . }l · .. • , .. it . / .<..' •• .... ·.;;._ > .::.. •. ..A--<"'..i .. . .i-. : '*- .... :;,,. . .. . . . 
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THE CATHOLIC UNIVERSITY OF AMERICA 

Columbus School of Law 
Office of the Faculty 

Washington. D.C. 20064 
(202) J/9-5140 

March 8, 1993 

·The· Honorable William W. Wilkins, Jr. 
·chairman, United States Sentencing Commission 
One Columbus Circle, N.E. 

2-500, South Lobby 
Washington D.C. 20002-8002 

RE: Proposed Guideline Amendments 
for Public Comment - 1993 Cycle 

Dear Chairman Wilkins: 

On behalf of the Practitioner's Advisory Group (hereinafter called "PAG"), I am 
writing to you concerning the upcoming amendment cycle. As in the past, I thank you for 
the opportunity to express the views of the PAG on pending amendments and requests for 
comments. 

TO AMEND OR NOT TO AMEND THE GUIDELINES 

A significant debate has begun both within and outside of the Sentencing Commission 
concerning the propriety of continuously amending the Guidelines. 28 U.S.C. §99l(b)(l)(C) 
requires that ''The Commission develop means of measuring the degree to which the 
.sentencing, penal and corrections practices are effective in meeting the purpose of 
s.entencing ... " 28 U.S.C §994 (o) requires the commission to "periodically review and 
·revise .... the guidelines promulgated pursuant to this section." This same statute requires an 
annual review of the operation of the Guidelines with suggested changes. 

It appears that Congress contemplated continued fine tuning of the guidelines sentencing 
process with at least an annual review of that process culminating ·in amendments if 
appropriate. It appears that Congress did not intend that amendments be required annually 
but such amendments are clearly permitted. 

The arguments put forth in support of the practice of amendments is that at least during 
the initial period of guidelines application there is a need for adjustments in the process 
which completely altered how sentencing is accomplished in Federal court. The guidelines 
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are still relatively young; indeed, one of the attributes of a guidelines system is the ability 
_ to change practices based on experience gained from the application of the guidelines, while 
at the same time continuing to promote uniformity in sentencing. 

Those who have begun to voice concerns about the continuing amendment process have 
criticized a perceived IRS-type code mentality with constant changes resulting in confusion, 
misapplication and the reappearance of disparate sentencing practices based upon 
institutional disparity resulting from continual Commission and congressional action. The 
critics point out that for sentencing to be an effective crime deterrent punishment must be 
certain and consistent, and a system which continually changes cannot be either. 

The P AG finds merit in both of the above arguments. Continuous substantive changes 
in guidelines would result in institutional disparity with one's sentence being potentially 
dependent upon substantive changes taking place in the amendment cycle immediately 
preceding one's crime. On the other hand Congress clearly intended for the guidelines 
sentencing process to be dynamic and not stagnant with changes occurring as dictated by 
experience, especially in the initial application period in response to actual guidelines 
utilization . 

The Commission's five-year practice of restrained change appears to appropriately 
balance these competing interests. In fact, the PAG has recommended less restraint and 
more substantive changes during past cycles than we are advocating during this amendment 
cycle. It would be unfortunate if the argument against any change prevailed in this 
amendment cycle in that many of the current proposals represent the culmination of area 
review or working groups final reports which have taken either one year or several cycles 
to complete. Changes which experience has shown are necessary to promote the purposes 
of sentencing should be enacted if the Commission is to truly abide by the duties which were 
entrusted to it by Congress in enabling legislation. 

SPECIFIC AMENDMENT PROPOSALS 

The PAG has broken down its comments into three areas: (1) Proposed Drug 
Amendments (numbered paragraph 1); (2) Proposed Tax Amendments (numbered 
paragraph 2); and (3) other proposed amendments which are covered sequentially 
(numbered paragraphs 3-22). 

1. 

COMPREHENSIVE PROPOSAL FOR DRUG OFFENDERS 

Proposed Amendments 8-12- Drug Trafficking and Role in the Offense- The PAG 
prefers the Comprehensive Proposal for Drug Offenders that forms the basis of our 
Proposed Amendment number 39. Our original proposed amendment number 39 
was published as pages 57-63 of the "reader friendly" proposed guideline 
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amendments. Attached to this letter is our "new" proposed amendment number 39, 
which contains changes as a result of further reflection and as a result of a consensus 
reached at the Practitioners' Advisory Group meeting held on February 22, 1993. 
The PAG rational for our proposed amendments in the drug area is as follows: 

One of the most troublesome aspects of the sentencing guidelines revolves 
around controlled substances. Judges, defense lawyers, probation officers and even 
prosecutors have focused criticism on four major areas. First, it is argued that by centering 
drug sentences on the quantity of controlled substances, other aspects of drug crimes such 
as violence, organization, profits and obstruction of justice are inappropriately diminished 
as factors which influence sentencing, especially at the higher ranges where these 
aggravating characteristics are most likely to occur. Second, critics have argued that the 
establishment of drug crime mandatory minimum sentences in the Crime Control Acts of 
1986 and 1988 inappropriately influenced the sentencing levels set by the Sentencing 
Commission for all drug crimes, even those not subject to the congressional mandate. Third, 
it has been argued that the Commission's failure to more fully define the mitigating factors 
of minor and minimal participants has resulted in a disparate application of this critical 
aspect of drug sentencing. Finally, there has been vocal protest that the drug guidelines 
treat less significant participants in concerted drug activity too harshly. Critics argue that 
usually overkill results when a lower level defendant, because of the application of relevant 
conduct principles, is credited with most or all of the substances distributed by all the 
participants in jointly undertaken drug activities. 

The PAG believes that many of these criticisms have merit. Because the critical 
interplay between role in the offense adjustments, specific offense characteristics and drug 
quantity significantly influences the final sentence in drug crimes, the P AG believes that a 
comprehensive integrated proposal which addresses all of these critical aspects is the 
approach most likely to correct what currently is an imperfect system for sentencing drug 
offenders. 

The P AG has closely examined various proposals and has synthesized those changes 
which would have the most impact on current inequities. The central guiding principles of 
the changes proposed are the underlying justifications for sentencing codified in 18 U.S.C., 
§3553(a)(2). Only changes which offer significant increases in deterrence, protection and 
just punishment should be adopted by the Commission now that the guidelines have in large 
part been successfully tested in the Courts. The P AG believes that the changes proposed 
are necessary when considered in light of these guideposts of deterrence, protection and just 
punishment. 
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SPECIFIC OFFENSE CHARACfERISTICS 

The increasing possession, display and use of firearms in drug crimes remains a societal 
problem which demands increased protection. The PAG believes that an incremental rise 
of 2 and 4 levels for increasingly serious conduct involving firearms can provide increased 
protection and deterrence which is needed and warranted when firearms are used to 
facilitate drug offenses. In fact, 15% of all drug offenders sentenced in 1991 in Federal 
Court possessed firearms. In contrast, only 3% were career offenders. The current 
two-level increase for possession, or the threat of a 924(c) prosecution for use or carrying, 
does not adequately address the use of weapons in drug crimes. Our new incremental 
proposal (a 2 level increase for possession of a dangerous weapon and a 4 level increase for 
use of a dangerous weapon) forms an important link to the proposal which follows to 
emphasize aggravating and mitigating factors in drug crime sentencing. 

As quantity somewhat decreases in importance in drug crimes, role in offense increases 
in importance. The P AG does not believe any further distinction should be drawn between 
organizations which employ more than 5 individuals. It may take only a few pilots to 
smuggle large amounts of cocaine, while it may take 225 off-loaders to smuggle a large 
amount of marijuana, so that at the upper levels, numbers of participants become less 
relevant. The result is that persons who qualify for level 38 quantity, who are organizers, 
but who fully accept responsibility, would not receive the maximum penalty unless they 
obstructed justice or otherwise engaged in other aggravating conduct. Again, quantity is 
adequately considered under the PAG proposal, but leadership and obstruction are also re-
established as critically important factors, as they should be, in a system grounded on 
protection and deterrence. 

DRUG TABLE 

When the Commission originally structured §2Dl.l, the drug quantity tables ended at 
level 36, but the table was later amended to level 42. The Commission also keyed the 
offense levels for drug amounts which corresponded to the 10-year (1 kilogram of Heroin, 
5 kilograms of Cocaine, 1,000 kilograms of Marijuana, etc.) and 5 year (100 grams of 
Heroin, 500 grams of Cocaine, 100 kilograms of Marijuana, etc.) mandatory minimums at 
guideline ranges so that the mandatory minimums were encompassed by the low point in 
the corresponding range rather than the high point in that range. The result of these two 
fundamental decisions have made drug quantity the linchpin in federal sentencing for 
controlled substances violators. The PAG recognizes that mandatory minimums must play 
a role in designing sentences for all drug defendants and that because mandatory minimums 
focus on drug quantity, the guidelines must reflect such a focus. The P AG thus rejects 
proposals which inappropriately diminish these aspects. However, both the selection of a 
low point keyed to the mandatory minimum and the increase of the tables up to the 
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maximum level of 42 have severely overemphasized quantity in achieving the final sentence 
for the drug offender. The PAG believes that this overemphasis on quantity provides less 
rather than more protection to citizens of the United States. 

The guidelines system is significantly built on the underlying theoretical justification of 
deterrence. Potential defendants are discouraged from committing crimes, and persons who 
committed lesser offenses are deterred from aggravating their conduct because increasing 
penalties are prescribed. 

The Commission has identified certain specific aggravating factors which increase a 
defendant's sentence so as to deter persons from engaging in such acts. 

The entire guidelines system presupposes that the more aggravated a crime becomes the 
higher the sentence should be so that the system is designed to punish in a graduated 
manner with incremental increases as conduct becomes more serious so that society is 
protected from the serious offender. 

Unfortunately, the current guidelines contain no incentive for persons distributing larger 
quantities of substances to desist from engaging in aggravating conduct, because at the upper 
end of the guideline's quantity determines the maximum sentence without regard to 
aggravating factors. There is no differentiation between the large quantity dealer who uses 
a firearm (15%), whp obstructs justice (5%), who uses special skills (1%), or who realizes 
substantial gain, from the large scale dealer who does not engage in such conduct. In 
essence, for the level 42 dealer, the guidelines speak words of encouragement to obstruct 
justice because the dealer's sentence is only determined by quantity, and if the dealer 
successfully obstructs justice, the dealer may receive no sentence at all. 

The larger scale, non-violent drug dealer who uses no weapon, pays no hush money, 
bribes no official, and uses no special skill should not receive the same sentence, simply 
because of quantity, as the dealer who does engage in such aggravating conduct. 

By adjusting the guidelines downward so as to further punish those upper end drug 
defendants who committed egregious acts in furtherance of their drug enterprises, the 
Commission can reestablish deterrence as an element of sentencing for these offenders 
without violating the intent of Congress which established mandatory minimums. The P AG 
proposal would establish level 38 as the upper end for quantity. The proposed departure 
is eliminated for truly unusually large quantities so as to emphasize aggravating factors 
which are also expanded under our proposal. The P AG proposal also would key the 
mandatory minimum to the upper end of the guideline range so that persons below that 
range would be sufficiently deterred from larger scale distributions and to provide more 
emphasis on aggravating factors. These proposals preserve quantity as an important factor 
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but contain the additional benefits of protecting society by discouraging offenders from 
aggravating their conduct. Only 3% of all drug offenders are career offenders, yet Congress 
and the Commission have focused attention on this group. The P AG proposal impacts upon 
15% to 20% of offenders while preserving congressional mandates. 

Finally, a base offense level cap of level 32 for serious drug offenses and a base offense 
level cap of 26 for offenses involving all other controlled substances for those defendants 
who qualify for a mitigating role adjustment, protects against overly harsh sentencing for 
defendants who are only peripherally involved in the offense. 

ROLE IN OFFENSE 

The PAG believes its proposal to clarify by example those who qualify for mitigating 
treatment in concerted activity will significantly end disparity in this area. 

Deleting the language concerning the lack of knowledge of the scope of the activity, 
which is contained in the subgroup proposal, was accomplished because such knowledge and 
lack thereof can play a significant role in the newly redesigned rules of application for 
relevant conduct and should therefore play no part in determining mitigating role. If the 
defendant is responsible for all jointly undertaken activities, but played a minor or minimal 
role, he qualifies for a reduction. If he was only aware of a small part of the offense 
conduct, but was not a minor participant in the conduct he was aware of, his overall offense 
level may be diminished but not because of a downward role adjustment. 

Also, the P AG sees no reason to treat "mules" any differently than sellers, financiers, or 
owners and includes transporters so that they are treated in the same manner as these 
persons. 

Because of the increases proposed for firearms possession as specific offense 
characteristics, the P AG believes a disqualification for firearms possession is no longer 
appropriate. Using the "Pinkerton" theory to saddle a significantly minimal participant with 
the principal organizer's weapon is a concept which should be rejected because it blurs the 
organizational lines between such participants. Minimal offenders who actual possess 
weapons will receive incremental increases as a deterrent to weapon possession. Persons 
who induce others to possess or use weapons also are included in this specific offense 
characteristic. 

The P AG believes that the changes proposed enhance the underlying purposes of 
sentencing, diminish disparate treatment and ameliorate the sentences for minor and 
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minimal participants in drug distribution activity while continuing to provide significantly just 
· punishment for these serious federal offenders. The P AG believes that the changes 

proposed substantially contribute to forming a more perfect guidelines sentencing structure. 
The P AG believes that if this package of amendments is adopted as a whole, the concerns 
articulated by the Judicial Advisory Group resulting from a simple reduction in base offense 
levels are in large part eliminated because of the re-emphasis on aggravating factors created 
by the balance of the provisions in this package of amendments. 

PROPOSALS RELATING TO TAX OFFENSES 

This report comments on the proposed amendments to the federal sentencing 
guidelines affecting prosecutions for tax offenses. The amendments published by the 
Sentencing Commission for public comment would delete the enhancements for "more 
than minimal planning" and "sophisticated means" used in connection with fraud-related 
and tax offenses in Sections 2B, 2F and 2T, and substitute increases in the loss tables, 
consolidate the guidelines for tax offenses in Section 2T, and create a uniform definition 
of "tax loss." The proposals published at the request of the Internal Revenue Service 
would restructure the guidelines applicable to most tax felonies to provide for a fixed 
base offense level and an incremental enhancement for tax losses. All reference to the 
tax loss table in §2T4.1 is deleted. The IRS also seeks to modify the Chapter 3 grouping 
rules to increase offense levels for certain grouped offenses, proposes a new offense 
guideline for the non-violent aspects the omnibus criminal provision in 26 U.S.C. 
§7212(a), and puts forth proposed enhancements to the narcotics and money laundering 
offenses that would apply when there is evidence of unreported income. 

SUMMARY 

The PAG opposes the Commission's proposal to delete the enhancements for 
"more than minimal planning" and "sophisticated means" used to calculate the sentencing 
range for fraud-related and tax offenses and use an increase in the loss tables as a 
surrogate. The PAG favors the proposal to consolidate the tax guidelines and to simplify 
the definition of "tax loss" by using a uniform standard that allows the actual loss of 
revenue to the government to rebut an artificial construction of a defendant's tax 
liability. The PAG opposes new commentary in Section 2T that would cumulate the tax 
loss on individual and corporate returns involved in a single course of conduct on the 
grounds it constitutes invidious double counting. 

The PAG takes no position on the IRS proposals that generally increase the 
sanctions for tax crimes and increase the offense levels determined when two or more 
counts are grouped. The PAG prefers the tax loss definition suggested in the 

• amendments for public comment over the IRS formulation which relies more heavily on 
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artificial constructs of a defendant's tax liability than on the actual tax loss suffered by 
the government. The P AG expresses no opinion on the IRS' proposed guideline for 
violations of 26 U.S.C. §7212(a). Finally, the PAG opposes the IRS proposal to add an 
enhancement to the narcotics and money laundering guidelines for unrelated and 
uncharged tax offenses. 

Proposed Amendment number 5 - Fraud, Theft. Tax -

1. Summary of Guideline 

The guidelines for larceny, fraud-related offenses, and tax crimes include an 
enhancement when the defendant's conduct involves more planning or sophistication in 
committing the offense than would otherwise be typical or required to support a 
conviction. In the larceny and fraud-related guidelines the enhancement applies to 
"more than minimal planning."1 In the tax context, the enhancement applies when a 

· defendant uses "sophisticated means" to prevent the offense from being detected. 

The General Application Principles in Chapter One instruct that the "more than 
minimal planning" enhancement for larceny and fraud offenses is appropriate in three 
situations: (1) where the offense involves "more planning than is typical for commission 
of the offense in a simple form," (2) where "significant affirmative steps were taken to 
conceal the offense," and (3) "in any case involving repeated acts over a period of time, 
unless it is clear that each instance was purely opportune." U.S.S.G. § lBl.l, comment. 
n.1(f). See also United States v. Rust, 976 F.2d 55 (1st Cir. 1992). 

In the guidelines for tax offenses, the enhancement is to be used "if sophisticated 
means were used to impede discovery of the nature or extent of the offense." See, e.g., 
U.S.S.G. §2T1.1(b)(2). Like the enhancement for "more than minimal planning" the 
standard is subjective and only generally defined. See United States v. Brinson, No. 90 
CR 273-1, 1991 WL 235925 at *4 (N.D. Ill. Oct. 30, 1991) ("whether 'sophisticated 
means' were employed (§2Tl.l(b)(2)") requires a subjective determination similar to that 
in §2Fl.l(b)(2) (citation omitted)). It "includes conduct that is more complex or 
demonstrates greater intricacy or planning than a routine tax-evasion case." U.S.S.G. 
§ 2T1.1, comment. (n.6). By way of illustration, the guidelines suggest that the 
enhancement is applicable ''where the defendant used offshore bank accounts, or 
transactions through corporate shells." Id. 

1Under the fraud and deceit guideline the enhancement is worded in the disjunctive 
and applies either to "more than minimal planning" or "a scheme to defraud more than 
one victim." U.S.S.G. §2F1.1(b)(2). 
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Amendment No. 5 would delete entirely the specific offense characteristic for 
"more than minimal planning" employed in the guidelines for larceny, fraud and insider 
tradini and the correlative specific offense characteristic for .. sophisticated means .. 
employed in the guidelines for tax offenses? As a surrogate, changes would be made to 
the applicable loss tables resulting in a two level increase over the November 1, 1992, 
guidelines for loss amounts greater than $40,000. Additionally, this amendment would 
modify the loss tables in Sections 2B, 2F and 2T to use a more constant rate of increase 
in the loss increments and to increase the offense levels for cases that involve 
exceptionally high losses. The proposed changes to the loss tables are set forth below: 

Larceny, §2B1.1(b)(1) 

Increase 
in Level 

No increase 
Add 1 
Add 2 
Add 3 
Add 4 
Add 5 
Add 6 
Add 7 
Add 8 
Add 9 
Add 10 
Add 11 
Add 12 
Add 13 
Add 14 
Add 15 
Add 16 
Add 17 
Add 18 
Add 19 

Loss 
(Current) 

$100 or less 
More than $100 
More than $1,000 
More than $2,000 
More than $5,000 
More than $10,000 
More than $20,000 
More than $40,000 
More than $70,000 
More than $120,000 
More than $200,000 
More than $350,000 
More than $500,000 
More than $800,000 
More than $1,500,000 
More than $2,500,000 
More than $5,000,000 
More than $10,000,000 
More than $20,000,000 
More than $40,000,000 

Loss 
(Proposed) 

$600 or less 
More than $600 
More than $1,000 
More than $1,700 
More than $3,000 
More than $5,000 
More than $8,000 
More than $13,500 
More than $23,500 
More than $40,000 
More than $70,000 
More than $120,000 
More than $200,000 
More than $325,000 
More than $550,000 
More than $950,000 
More than $1,500,000 
More than $2,500,000 
More than $4,500,000 
More than $8,000,000 

2 See U.S.S.G. § § 2Bl.1, 2Bl.2, 2Bl.3, 2B4.1, 2B5.1, 2B6.1, 2Fl.l, and 2F1.2. 
3See U.S.S.G. § § 2T1.1(b)(2), 2Tl.2(b)(2), 2T1.3(b)(2); 2T1.3(b)(2), 2T1.4(b)(2), and 

2T1.3(b )(1). 
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Add 20 More than $80,000,000 More than $13,500,000 
Add 21 More than $23,500,000 
Add 22 More than $40,000,000 
Add 23 More than $70,000,000 
Add 24 More than $120,000,000 

Fraud and Deceit, §2F1.1(b)(1) 

Increase Loss Loss 
in Level (Current) (Proposed) 

No increase $2,000 or less $1,700 or less 
Add 1 More than $2,000 More than $1,700 
Add 2 More than $5,000 More than $3,000 
Add 3 More than $10,000 More than $5,000 
Add 4 More than $20,000 More than $8,000 
Add 5 More than $40,000 More than $13,500 • Add 6 More than $70,000 More than $23,500 
Add 7 More than $120,000 More than $40,000 
Add 8 More than $200,000 More than $70,000 
Add 9 than $350,000 More than $120,000 
Add 10 More than $500,000 More than $200,000 
Add 11 More than $800,000 More than $325,000 
Add 12 More than $1,500,000 More than $550,000 
Add 13 More than $2,500,000 More than $950,000 
Add 14 More than $5,000,000 More than $1,500,000 
Add 15 More than $10,000,000 More than $2,500,000 
Add 16 More than $20,000,000 More than $4,500,000 
Add 17 More than $40,000,000 More than $8,000,000 
Add 18 More than $80,000,000 More than $13,500,000 
Add 19 More than $23,500,000 
Add 20 More than $40,000,000 
Add 21 More than $70,000,000 
Add 22 More than $120,000,000 

• 
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Tax Table, §2T4.1 

Offense Tax Loss Tax Loss 
Level (Current) (Proposed) 

6 $2,000 or less $1,700 or less 
7 More than $2,000 More than $1,700 
8 More than $5,000 More than $3,000 
9 More than $10,000 More than $5,000 
10 More than $20,000 More than $8,000 
11 More than $40,000 More than $13,500 
12 More than $70,000 More than $23,500 
13 More than $120,000 More than $40,000 
14 More than $200,000 More than $70,000 
15 More than $350,000 More than $120,000 
16 More than $500,000 More than $200,000 
17 More than $800,000 More than $325,000 
18 More than $1,500,000 More than $550,000 
19 More than $2,500,000 More than $950,000 
20 More than $5,000,000 More than $1,500,000 
21 More than $10,000,000 More than $2,500,000 
22 More than $20,000,000 More than $4,500,000 
23 More than $40,000,000 More than $8,000,000 
24 More than $80,000,000 More than $13,500,000 
25 More than $23,500,000 
26 More than $40,000,000 
27 More than $70,000,000 
28 More than $120,000,000 

We oppose the portion of this proposed amendment that would delete the 
enhancement for "more than minimal planning" and "sophisticated means" and substitute 
a two level increase in the loss tables. This proposal is philosophically, practically, and 
legally flawed. Deleting the enhancement is inconsistent with the underpinnings of the 
guidelines because it removes a valid sentencing variable from consideration and 
increases the opportunities for sentencing disparity. Moreover, phasing out the planning 
and sophistication enhancements undercuts the effort to increase offense levels 
extremely high losses are involved. As a practical matter, the amendment erroneously 
presumes that a measure of the quantitative monetary loss suffered by the victim or 
society is a rational surrogate for the qualitative acts of the defendant when he commits 
the offense. In the context of the case law, the proposed amendment appears to 
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eliminate a double counting problem that to date has gone unrecognized in the 
published opinions. The problem that appears in the application of this enhancement is 
its overuse where there are "repeated acts" !Jtherwise already taken into consideration by 
the loss tables, and the tendency to confuse the number of acts with thorough planning. 

The proposed amendment is philosophically inconsistent with the Sentencing 
Commission's goals of increasing deterrence, reducing sentencing disparity, and 
distinguishing between offenses committed on the spur of the moment and those that 
require forethought and preparation. U.S.S.G. § lBl.l, comment. (n.l(f)). If 
there is validity to the proposition that "[t]he extent to which an offense is planned or 
sophisticated is important in assessing its potential harmfulness and the dangerousness of 
the offender, independent of the actual harm," the enhancement for more than minimal 
planning and sophistication should be retained so that the courts have an articulated 
basis in the guidelines for distinguishing such offenses at sentencing. See U.S.S.G. 
§2Fl.l, comment. (backg'd.) (emphasis added). The current guidelines contain a 
framework that the courts can use to assess the defendant's conduct. When a 
defendant's criminal activity involves only minimal planning, no enhancement is called 
for under the guidelines. When a defendant's preparations for carrying out the offense 
are "more than" minimal or the defendant utilizes sophisticated means to avoid detection, 
the guidelines provide for a two level increase in the offense level. Finally, when a 
defendant takes "extraordinary" measures to conceive, execute and conceal the offense of 
conviction and the relevant conduct, an upward departure is warranted. Eliminating the 
sentencing variable for planning and sophistication risks losing sight of the goal of 
deterring sophisticated criminals by punishing them more severely than those who 
commit the typical offense and offers a greater opportunity for sentencing disparity. See 
U.S.S.G. §2Tl.1, comment. (backg'd.); United States v. Werlinger, 894 F.2d 1015, 1018 
(8th Cir. 1990) ("a major purpose of providing individualized, conduct-related 
adjustments is to ensure different sentences for criminal conduct of different severity .... 
[D]ouble counting is inconsistent with this goal"). 

Monetary loss is not a rational surrogate for forethought, planning and 
sophistication. There is no rational basis for assuming that it necessarily takes more 
planning to steal $10 by false pretenses than it takes to steal $10,000. See United States 
v. Meek, 972 F.2d 1346 (9th Cir. 1992), pet. for cert. filed, __ U.S.L.W. __ (U.S. 
Nov. 16, 1992) (text in Westlaw). Similarly, when a defendant submits a false travel 
voucher to the state for reimbursement, there is no qualitative difference between a 
$1,700 alteration and a $17,000 alteration. See United States v. Rust, 976 F.2d 55, 56 
(1st Cir. 1992). Yet, under the proposed amendment, there would be no enhancement 
for the former and a four level increase for the latter. There can be large loss cases 
where no planning, no repetitive acts, and no significant acts to conceal the conduct were 
involved. Cf. U.S.S.G. §2Fl.l, comment. (n.lO) ("[i]n a few instances the loss determined 
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(from the loss table] may overstate the seriousness of the offense"). By like token, a 
well-planned and concealed fraud may produce little or no monetary loss. 

Reviewing the proposed amendment in light of the published case law suggests 
that this proposal seeks to eradicate a non-existent double counting problem. The 
guidelines acknowledge that certain offenses, even in their "simple form," require more 
than minimal planning. For example, where the offense "substantially jeopardize(s] the 
safety and soundness of a financial institution," courts are instructed there shall be a 
rebuttable presumption that the offense involved "more than minimal planning." 
U.S.S.G. §2Fl.l, comment. (n.18) (emphasis added). In the tax gujdelines, the 
commentary observes that "tax evasion always involves some planning." U.S.S.G. 2T1.1, 
comment. (backg'd.). See United States v. Beauchamp, F.2d , 1993 WL 
30804 at *4 (1st Cir. Feb. 16, 1993) ("(c]rimes of fraud and deceit by their very nature 
may, and often do, compel, quite predictably, later efforts at a cover-up"); United States 

_ v. Lennick, 917 F.2d 974, 979 (7th Cir. 1990) (applying enhancement "to factual scenarios 
involving clear examples of ... complex criminal activitY'); United States v. Fox, 889 F.2d 
357, 361 (1st Cir. 1989); ("[we] cannot conceive of how obtaining even one fraudulent 
loan would not require more than minimal planning"); United States v. Kaufman, 800 F . 
Supp. 648, 655 (N.D. Ind. 1922) (refusing to find that a scheme involving a second set of 
corporate books to facilitate tax evasion "was more complex or demonstrated greater 
intricacy ... than a routine tax evasion case"). Cf. United States v. Sanchez, 914 F.2d 206, 
207 (lOth Cir. 1990) (upholding enhancement because the offense involved "several 
calculated falsehoods"). Compare United States v. Maciaga, 965 F.2d at 408 ("a simple 
step to hide (the] crime ... does not amount to 'more than minimal planning'"). 

Accordingly, the base offense level for larceny, fraud-related and tax offenses 
already incorporates the "simple form" planning in the conception, execution or 
concealment phases. The enhancement is appropriate only when this basic degree of 
planning has been exceeded. States v. Georgiadis, 933 F.2d 1219, 1226 (3d 
Cir. 1991) ("§2Bl.l(b)(I) calibrates punishment to the magnitude of victim injury and 
criminal gains ... 'more than minjma} planning' considers the deliberative aspects of a 
defendant's conduct and criminal scheme"). Since the base offense level contemplates 
the ordinary planning necessary to commit the offense, and the enhancement applies 
only to incremental additional planning, there is no double counting. See United States 
v. Wilson, 955 F.2d 547, 550 (8th Cir. 1992); Qf.. United States v. Curtis, 934 F.2d 553, 
556 (4th Cir. 1991). Finally, this proposal is unnecessary. Prison sentences for 
those whose crimes result in greater losses can effectively be lengthened by adopting that 
portion of the amendment that modifies the loss tables and leaving the "more than 
minimal planning" and "sophisticated means" enhancements in place to be independently 
evaluated . 
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Rather than eliminating the enhancement, the PAG suggests that it be clarified so 
that it focuses on the kinds of planning and sophistication that cannot be quantitatively 
measured. The "repeated acts" prong can be deleted without disturbing the purpose of 
the enhancement because where there are repeated acts of fraud by definition there will 
be increases in the losses and concomitant increases in the offense level. 

Proposed Amendment number 21- Tax-

Summary of Guidelines 

In the sentencing guidelines as amended on November 1, 1992, there are 12 tax 
guidelines in Section 2T. Nine relate to income tax offenses, including tax evasion, tax 
perjury, willful failure to file or supply information, aiding and assisting in the 
preparation of a false return, and conspiracy to defraud the United States.4 U.S.S.G. 
§ §2Tl.l- 2T1.9. Two deal with non-payment of taxes and regulatory offenses in 
connection with alcohol and tobacco tax offenses. U.S.S.G. § §21'2.1- 21'2.2. One 
relates to evading import duties, smuggling and receiving or trafficking in smuggled 
property. U.S.S.G. §21'3.1. 

There is substantial overlap in the five guidelines related to tax evasion, willful 
failure to file, tax perjury, aiding and abetting tax fraud, and filing false returns (U.S.S.G. 
§2Tl.1 - 2T1.5). All but the guideline for filing a false return use the tax loss table in 
§2T4.1 to determine the base offense level and enhance the level if the offense involves 
more than $10,000 of income from criminal activities or "sophisticated means" were used 
to impede discovery of the nature or extent of the offense.5 However, each guideline 
utilizes a different definition of "tax loss," which is the key determinant of the sentence. 

This amendment would consolidate the guidelines for tax evasion, willful failure 
to file, tax perjury, and false tax returns into one guideline. The base offense level would 
be the greater of the level taken from the tax table in §2T4.1, or six, in instances where 

4AJthough the conspiracy statute does not appear in the Internal Revenue Code, tax-
related indictments often include a charge of defrauding the United States by impeding 
or obstructing the lawful governmental functions of the IRS in ascertaining and collecting 
taxes in violation of 18 U.S.C. §371. United States v. Klein, 247 F.2d 908 (2d Cir. 
1957), cert. denied, 355 U.S. 924 (1958). 

sne P AG's comments on the proposed amendments affecting the specific offense 
characteristic related to "sophisticated means" appear in the discussion of Amendment 
No. 5, supra. 
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there is no tax loss. There would be two specific offense characteristics each calling for 
a two level enhancement. One would apply "if the defendant failed to report or to 
correctly identify the source of income exceeding $10,000 in any year from criminal 
activity" (the same as in the current guidelines). A second would apply "if sophisticated 
means were used to impede discovery of the existence or extent of the offense." 

This proposal would adopt a uniform definition of "tax loss" based on a series of 
rebuttable presumptions tailored to the nature of the offense or the actual amount that 
was the object of the evasion, or that the taxpayer owed and did not pay. The 
amendment also contains two new Application Notes related to the "tax loss" definition. 
As proposed, the commentary would provide that "the rebuttable presumption is to be 
used unless the government or defense provides sufficient information for a more 
accurate assessment of the actual tax loss." The proposed commentary would also 
provide that "if the offense involves both individual and corporate tax returns, the tax 
loss is the cumulative tax loss from the offenses taken together." 

Finally, this Amendment contains minor clarifications of the specific offense 
characteristics related to professional return preparers convicted of aiding and abetting 
tax fraud in §2T1.4, and conduct to encourage others to commit tax crimes or participate 
in Klein conspiracies encompassed in §2T1.9. The amendment also contains proposals 
to conform the grouping guidelines in §3D1.2(d) to the proposed consolidation in 
Section 2T. 

The P AG favors simplifying the guidelines for tax offenses. The proposed 
consolidation does not alter the structure of the tax guidelines or their substantive 
operation. The only change that would result would be a one level increase in the base 
offense level applicable to convictions for willful failure to file a return currently set at 
one level less than the amount derived from the tax table or five where there is no tax 
loss. 

The P AG also favors adoption of a more workable definition of the "tax loss" to 
be used in calculating the base offense level. The current framework -- with four 
different definitions and numerous variables -- has led to inconsistent interpretations. 
Some courts look to the actual tax loss; some use other formulations. Compare United 
States v. Schmidt, 935 F.2d 1440 (4th Cir. 1991) with United States v. Brimberry, 961 
F.2d 1286 (7th Cir. 1992). 

The P AG favors the adoption of a uniform definition of "tax loss." A single tax 
loss definition that utilizes presumptions rebuttable by evidence of the actual tax loss to 
the government would eliminate the confusion and allow sentences to be determined 

• based on the actual tax loss as computed in accordance with the Internal Revenue Code. 
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The only aspect of this amendment that the P AG opposes is the new Application 
Note that provides "if the offense involves both individual and corporate tax returns, the 
tax loss is the cumulative tax loss from the offenses taken together." This provision 
constitutes blatant double counting when applied to a single course of criminal conduct 
and flies in the face of the changes to the "tax loss" definition in which the actual loss of 
revenue to the government is preferred over an artificial construction of the loss based 
on rebuttable presumptions. 

Assume the following factual scenario: The defendant skims money from his 
employer and alters the corporate books and records to conceal the amount diverted. 
He fails to report the diverted income on his individual income tax return and causes the 
corporation to file a false return that understates its corporate revenue. He pleads guilty 
to one count of income tax violation in connection with his individual tax return. There 
is only one source of income, i.e., the $1 paid to the corporation is the same $1 diverted 
by the defendant. 

The proposed application note presumes that each $1 diverted by the defendant 
constitutes $2 taxable income: $1 of income on which the corporation is liable for taxes 
and $1 of taxable income to the defendant. A "tax loss" based on this formulation 
double counts one course of conduct to arrive at an artificial "tax loss" incurred by the 
government. 

The Supreme Court requires a clear expression of legislative intent before 
sentence enhancement provisions can be applied cumulatively. v. United 
States, 446 U.S. 398, 403-404 (1980); Simpson v. United States, 435 U.S. 6, 12-13 (1978). 
Coupled with the principle that "ambiguity concerning the ambit of criminal statutes 
should be resolved in favor of lenity," I d. at 14 (citation omitted), in the context of 
determining a sentencing factor cumulative punishment for the same conduct would be 
impermissible absent specific recognition and authority from the Commission and the 
Congress. The rule, to date, has been that one course of conduct should not be 
cumulatively punished under the guidelines. See United States v. Lamere, 980 F.2d 506, 
517 (8th Cir. 1992); (an enhancement based on "conduct that [is] coterminous with the 
conduct for which (the defendant is] convicted" constitutes impermissible double 
counting); United States v. Romano, 970 F.2d 164, 167 (6th Cir. 1992) ("the Commission 
did not intend for the same conduct to be punished cumulatively"); United States v. 
Werlinger, 894 F.2d 1015, 1018 (8th Cir. 1990) ("the Sentencing Commission did not 
intend for multiple Guidelines sections to be construed so as to impose cumulative 
punishment for the same conduct"). There is no basis for departing from this rule to 
calculate a tax loss especially where the result would overstate the actual loss of revenue 
to the government. 
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PROPOSED TAX AMENDMENTS PUBLISHED AT TIIE REQUEST OF THE IRS 

Proposed Amendment number 41 - Tax · <I.R.S. Proposal) 

Summary of Guideline 

The IRS proposes to rewrite § 2T1 in its entirety. The guidelines in Sections 
2T1.1 throlllgh 2T1.9 would be replaced in toto. The commentary would also be revised. 
The IRS would increase base offense levels, adopt a uniform definition of "tax loss," and 
create a new offense guideline for certain non-violent violations of 26 U.S.C. §7212(a). 
The IRS would abandon the current structure of the tax guidelines which uses tax losses 
and the tax table in §2T4.1 to determine a base offense level where there is a tax loss, 
and a fixed level where there is no loss. In its place, the IRS proposes to fix the base 
offense level for felonies at nine for failure to file and ten for tax evasion, tax perjury 
and Klein conspiracies. A new specific offense characteristic would enhance the base 
offense level where the "tax loss" from the defendant's conduct exceeded $10,000. Using 
the same incremental increases employed in the November 1, 1992, tax table (not the 
increments appearing in proposed Amendment No.5), the enhancement ranges from a 
low of one additional level for a tax loss of more than $10.000 but less than $20,001 to a 
high of 10 additional levels when the tax loss exceeds $800,000. The IRS would define 
"tax loss" for the purposes of this guideline as "the amount of loss that was the object of 
the evasion or fraud." A simple set of facts will illustrate the differences between the IRS 
proposal and the combined impact of proposed Amendments No. 5 and 21. Assume that 
a defendant is convicted of one count of tax evasion. Although the indictment alleges 
that the defendant attempted to evade $1.0 million of tax, at the sentencing hearing, the 
defendant establishes that the actual tax loss to the government was only $600,000. All 
of the income at issue is from legal sources. The defendant did not use sophisticated 
means to impede discovery of his offense, and no other guideline adjustments are 
applicable. Under the IRS proposal, the tax loss would be the entire $1 million, and the 
base offense level would be 20 (10 for tax evasion plus an enhancement of 10 for a tax 
loss greater than $800,000). Under proposed Amendment No. 21, the tax loss would be 
$600,000. Using the tax loss table appearing in proposed Amendment No. 5, a tax loss 
of $600,000 would yield a base offense level of 18. 

The commentary proposed by the IRS provides for a rebuttable presumption that 
the tax loss would be determined by applying the defendant's applicable tax rate to the 
total amount that the defendant attempted to evade, the amount of omitted income, the 
improper deduction or tax credit, and so forth. Furthermore, while these calculations 
could be overcome by "credible evidence" produced by the defendant that the tax loss 
"was different," the defendant would be prohibited from showing "that the actual tax loss 
was less than the amount calculated ... by asserting that the intended loss was less than 
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that which would have resulted had the scheme succeeded." The IRS also proposes a 
new offense guideline to be used for violations of 26 U.S.C. §7212(a), pertaining to 
''corrupt endeavors to obstruct or impede the due administration of the internal revenue 
laws" excluding those involving forcible threats or interference which would continue to 
be addressed by the assault guidelines in §2A2.2 and §2A2.3, as suggested in the 
Commission's statutory appendix. 

While the P AG expresses no opinion on whether there should be an increase in 
the base offense levels for tax crimes, it prefers the "tax loss" formulation appearing in 
proposed Amendment No. 21 over the IRS proposal. The IRS proposal ignores the 
actual impact of the defendant's conduct and would put artificial constraints on a 
defendant's ability to rebut tax loss calculations made by the government. The PAG 
expresses no opinion on whether it is necessary or desirable to adopt a new offense 
guideline for violations of 26 U.S.C. §7212(a). 

Proposed Amendment number 42 - Groupin2 Rules - (I.R.S. Proposal) 

Summary of Guideline 

Guideline §3D1.2 sets forth the criteria for grouping multiple counts involving 
"substantially the same harm". The specific section addressed by proposed Amendment 
No. 42 provides that two (or more) counts shall be grouped when one embodies conduct 
that is treated as a specific offense characteristic in (or other adjustment to) the 
guideline applicable to another count. U.S.S.G. §3D1.2(c). The rules for determining 
the offense level applicable to counts grouped in accordance with §3D1.2(c) appear in 
§3D1.3(a). When counts are grouped pursuant to §3D1.2(c), the offense level applicable 
to the group is the offense level for the most serious single coun.t within the group. 
Guideline §2Dl.l applies to certain narcotics crimes and violation of the continuing 
criminal enterprise ("CCE") statutes. Guideline §2S1.1 applies to certain money 
laundering activities. 

This Amendment has two options. In Option One, the IRS proposes an 
amendment to §3D1.3 to address the situation where the count that gives rise to a 
grouping requirement pursuant to §3D1.2(c) has a lower base offense level than the 
other count(s) with which it is grouped. In this circumstance, the IRS proposes that two 
levels be added to the applicable base offense level determined in accordance with 
§3D1.3(a). Option Two proposes the addition of a special offense characteristic to the 
narcotics and CCE guideline in §2Dl.l(b) and the §2Sl.l(b) money laundering 
guidelines to be employed "if the defendant failed to report income exceeding $10,000 in 
any year." The proposed amendment to the narcotics and CCE guideline specifically 
refers to unreported income from the "unlawful manufacturing, importing, exporting, 
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trafficking, or possession of drugs." The proposed amendment to the money laundering 
guideline has no such limitation. 

The PAG believes that both Options One and Two are superfluous. Under 
§3Dl.3(a), the ultimate offense level applicable to counts grouped pursuant to §3D1.2(c) 
will be that offense level which is the highest for any single count within the group. Any 
specific offense characteristic that constitutes a criminal activity will be considered as 
relevant conduct pursuant to § 1B1.3(a). Similarly, the proposed enhancement for the tax 
offenses specified in Option Two will either be addressed as relevant conduct, or in the 
sentence calculations for unrelated charged offenses. Unrelated, uncharged conduct is 
not and should not be a basis for sentence enhancements. 

Proposed Amendment number 43 - Groupine Rules (I.R.S. Proposal) 

Summaty of Guideline 

Section 3D1.4 provides the framework for determining the offense level when 
there is more than one group of counts. The bench mark is the group with the highest 
offense level. Each additional group is assigned a unit value (that corresponds to an 
enhancement) depending on its seriousness (measured by its calculated offense level) 
relative to the bench mark. Under §3D1.4(b) any group that is five to eight levels less 
serious than the bench mark is assigned one-half Unit. Groups that are nine or more 
levels less serious than the bench mark are disregarded. U.S.S.G. §3D1.4( c). 

The IRS proposal would delete § §3Dl.4(b) and 3D1.4(c), and assign one-half 
Unit value to any group where the offense level is five or more units less serious than 
the bench mark. The P AG expresses no opinion on this proposed amendment. 

3. Proposed Amendment number 1 - Relevant Conduct - The P AG favors 
Proposed Amendment numbered 1 (PAG #35) which would amend Section, 1 
B1.3 by adding a new subsection (c) which would prohibit a sentencing court from 
including in the offense level alleged conduct of which the defendant has been 
acquitted after either a court trial or a jury trial. This amendment makes good 
sense. Although caselaw indicates that double jeopardy provisions do not prohibit 
a sentencing court from considering conduct of which the defendant has been 
acquitted, no defendant should be forced to run the gauntlet twice. The present 
sentencing mechanism allows the government to include counts in an indictment 
on which the evidence is marginal or weak, take the case to trial on all counts, 
lose some of the counts at trial because of insufficiency of the evidence on a 
"beyond a reasonable doubt" standard and then relitigate the matter at sentencing 
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(where hearsay evidence is allowed) and prevail on a preponderance of the 
evidence standard. 

The government should be content with one bite at the apple. With the 
relaxed rules of evidence that apply at a sentencing hearing, the defendant should 
only be held accountable for those counts to which he has either pled guilty or 
been convicted of in a contested trial. 

4. Proposed Amendment number 3 -Juvenile Delinquency Act- The PAG is in 
support of a new policy statement which would address the applicability of the 
guidelines to juveniles. We believe this policy statement is necessary in light of 
the recent Supreme Court decision in United States vs. R. L. C., 112 S. Ct. 1329 
(1992). 

5. Proposed Amendment number 6 - Fraud - This proposed amendment would add 
language to § 2Fl.l, Application Note lO(a), authorizing upward departure where 
a fraud "caused substantial non-monetary harm." At present, Application Note 
10(a) authorizes upward departure only where "the primary objective of the fraud 
was non-monetary", but fails explicitly to cover those situations where fraudulent 
activity results iri unintended by nonetheless substantial non-monetary harm. 

a. Mens Rea 

Upward departure may be appropriate in those rare instances where 
monetary loss is an inadequate measure of the seriousness of an offense. 
Certainly, there such offenses including, for example, schemes "to deprive another 
of the intangible right of honest services" (18 U.S.C. § § 1341 and 1346). 
However, unintended harm is an inappropriate measure of culpability. At a 
minimum, consideration should be limited to reasonably foreseeable harrn.9 The 
Commission's legitimate concern might be addressed by an application note which 
recognizes that reasonable foreseeability is a factor to be taken into account in 
determining whether the defendant intended a particular result.10 

9 This sort of limitation obviously has occurred to the Commission in other contexts, 
as shown by the language of the existing guideline provisions discussed infra, and by one of 
the questions posed with respect to Amendment #65, also discussed infra. 

10 Perhaps it would be appropriate for the Commission to establish a single standard 
of culpability for all of the offense characteristics and adjustments based on the harm caused 
by the offense. It doesn't make much sense for a defendant to be held responsible under 
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b. Cumulativeness 

This proposed amendment, if adopted, should note the existence of specific 
offense characteristics, adjustments and commentary which already take non-
monetary harm into account, and therefore would make departure inappropriate 
in many cases of non-monetary harm. For example: 

§ 2F1.1(b)(4) provides for an increase of two levels, to a minimum of level 
13, for offenses which involve the conscious or reckless risk of serious 
bodily injury;11 

§ 3A1.1 provides for a 2 level upward adjustment where the defendant 
knew or should have known that a victim was unusually vulnerable. 

In addition, the commentary to this proposed amendment clearly' is 
cumulative of existing provisions. The single example given iri the proposed 
amendment is that departure: 

might be warranted in the case of a fraudulent blood bank operation that 
failed to preserve the donors' blood. Such an offense might cause 
substantial harm to numerous victims that is not adequately taken into 
account by the total monetary loss, which might be comparatively small. 

Contrary to the language of the proposed amendment, departure would be inappropriate 
in that case because the harm caused by this sort of offense was adequately taken into 
account in the formulation of specific offense characteristics. The sentencing court likely 
would impose a 2 level increase because the offense involved more than one victim 
(§2F1.1(b)(2)(B)).t2 In addition, the court would impose an additional 2 level increase, 
to a minimum of 13, based on the obvious risk of serious bodily injury(§ 2F1.1(b)(4)). 

§ 3A1.1 when he "knew or should have known" that a victim was particularly vulnerable, 
while being held responsible under § 2Fl.l only for the "conscious or reckless" risk of 
serious bodily harm. 

11 Although §2F1.1(b)(4) is phrased in terms of"risk", such risk is inherent in every case 
where harm actually occurs. In any event, language relating to actual harm could easily be 
incorporated into particular provisions, where necessary. 

12 Although Application Note 3 is phrased in terms of "obtain[ing] something of value 
from more than one person", the offense characteristic probably would apply equally in cases 
of non-monetary fraud. 


