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Issue

Relevant Conduct (§1B1.3) — prohibits use of acqu:t:ed conduct in determining
guideline offense level; possible basis for departure in exceptional cases

Use of Guidelines Manual in Effect on Date of Sentencing (§1B1.11) —
application of amended guidelines to multiple count cases

Juvenile Delinquency Act — proposes new policy statement to address
applicability of guidelines to juveniles in light of Supreme Court decision in U.S. v.
R.L.C, 112 S. Ct. 1329 (1992)

Demanding or Receiving Ransom Money (§2A4.2) — adds specific offense
characteristic, cross reference, and special instruction

Fraud, Theft, Tax (Chapter Two, Parts F, B, & T) — deletes "more than
minimal planning" adjustment from fraud and theft guidelines and "use of
sophisticated means" from tax guidelines; restructures monetary loss tables in fraud,
theft, and tax

Fraud (§2F1.1) — invites departure in fraud cases in which loss fails to fully
capture the seriousness of the offense or the fraud causes substantial non-monetary
harm

Fraud & Theft (Chapter Two, Parts B & F) — issue for comment about adding
offense levels when loss fails to fully capture the harmfulness and seriousness of the
conduct

Drug Trafficking & Role in the Offense (§§2D1.1, 3B1.2) — provides
offense level ceiling in drug trafficking guideline for defendants who receive a
mitigaiing role adjustment

Drug Trafficking (§2D1.1) — reduces upper limit of Drug Quantity Table; adds
adjustments to further reflect defendant culpability and risk of harm

Drug Trafficking (§2D1.1) — resolves split among circuits by providing that
term "mixture or substance" does not include uningestible, unmarketable portions of
drug mixture

Drug Trafficking (§2D1.1) — bases offenise level on largest amount of controlled
substances with which defendant was auocw:ed with at (1) any one time; or (2) in
any 30-day period

Drug Traﬂ'icking (§2Dl 1) = clanﬁa quantity of comroﬂed substances to be
considered when amount is under negotiation

Drug Trafficking (§2D1.1) — issue for comment addressing calculation of
weight under negotiation in reverse sting operations

Firearms (§82K1.3, 2K2.1) — corgfomu definition of "prior felony convictions"
with Chapter Four definitions

Firearms (§2K2.1) -- conforms guideline dcfinitions of certain firearms to
statutory definitions



16 24 Firearms (§2K2.1) — clarifies enhancemenrt for stolen firearms

17 25 Firearms (§2K2.1) — issue for comment asking whether Commission should
resolve split among circuits by permitting or precluding departure based on the type
or nature of firearm

18 25 Firearms (§2K2 4) — issue for commen: addressing revision of commentary to
handle convictions under 18 U.S.C. § 924(c) and underlying offense

19 25 Firearms (§§2K2.1, 2K2.5) — issue for comment regarding appropriateness of
current offense levels for possession of firearms in a school zone and federal facility

20 25 Money Laundering (Chapter Two, Part S) — consolidates §§251.1 and 251.2
and §§251.4 and 251.4; ties offense level closer to seriousness of offenses

21 28 Tax (Chapter Two, Part T) — consolidates §§2T1.1, 2T1.2, 2T1.3, and 2T1.5;
adopts uniform definition of tax loss

22 34 Attempt, Solicitation or Conspiracy (§2X1.1) — clarifies and simplifies
operation of guideline

23 36 Abuse of Position of Trust (§3B1.3) — guideline reformulated to better
distinguish intended scope of adjustment for abuse of "special" trust

24 37 Substantial Assistance (§5K1.1) — issue for comment regarding whether Court

should have authority to move for downward departure when defendam is first .
offender and offense involves no violence

25 37 Standards for Acceptance of Plea Agreements (§6B1.2) — add.s commensary
recommending that the governmens disclose to the defendant information relevant to
application of the guidelines

26 37 New Offenses — issue for comment on most appropriate guideline for recently
enacted carjacking statute

27 38 Guideline Consolidation — simplifies the guidelines by deleting 27 Chapter Two
guidelines through consolidation with others that cover similar offense conduct

28 44 Miscellaneous Substantive, Clarifying, and Conforming Amendments
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Proposed Amendment and Issues for Comment Published at the Request of the
American Bar Association Sentencing Guidelines Committee

Issue

Substantial Assistance (§5K1.1) — permits a departure, irrespective of a
government motion, when the court deems a defendant has provided substantial
assistance

Sentencing Options — issue for comment regarding whether the Commission
should promulgate an amendment to allow courts to impose sentences other than
imprisonment for first offenders convicted of non-violent offenses

Sentencing Options — issue for comment regarding whether the Commission
should amend the sentencing table to provide options available in Zones A & B to
more offense levels in all criminal history categories

Relevant Conduct (§1B1.3) — issue for comment regarding whether relevant
conduct should be restricted to (1) conduct admitted by the defendant and/or
(2) conduct that constitutes the elements of the offense of conviction

Proposed Amendments and Issues for Comment Published at the Requesl of the
Practitioners’ Advisory Group

Issue

Relevant Conduct (§1B1.3) — prohibits use of acquitted conduct in determining
guideline offense level; alternately, requires that such conduct be proven by clear and
convincing evidence

Standards of Acceptance of Plea Agreements (§6B1.2) — adds commeniary
recommending that the governmen: disclose to the defendant information relevant to

application of the guidelines prior to eniry of a guilty plea

Theft and Fraud (§§2Bl 1, 2F1.1) — issue for comment regarding whether
commentary about loss in :heft guideline should be conformed with conunerw.:ry.om 52
loss in fraud gmdelme ¢ ok ;
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Part V. Proposed Amendments Published at the Request of the Internal Revenue Service

Amdi. No. Pg. No. Issue
41 63 Tax (Chapter Two, Part T) — consolidates §§2T1.1, 2T1.2, 2T1.3, and 2T1.5;
increases minimum offense levels throughout
42 67 Grouping Rules (§3D1.3) — increases the offense level for certain offenses
grouped under subsection (c) of §3D1.2
43 67 Grouping Rules (§3D1.4) — revises the multiple coun: grouping rules to increase

offense levels by assigning one-half unit to count groups nine or more levels less
serious than the most serious count group

Part VI. Proposed Amendments Published at the Request of the United States Postal Service

Amdt. No. Pg. No. Issue
44 68 Theft (§2B1.1) — increases the offense level for theft of mail and establishes a
minimum offense level of 14 for an organized scheme to steal mail
45 68 Multiple Victims — creates new Chapter Three ad,u.umem to increase offense Ieuel
when the offense affects more than one victim
46 68 Abuse of Position of Trust (§3B1.3) — revises guideline to make enhancement

applicable to all postal employees convicted of specific offenses

Part VII. Proposed Amendments Published at the Request of the Legislative Subcommittee
of the Federal Defenders

Amdt. No. Pg. No. - Issue
47 68 Substantial Assistance (§5K1.1) — deletes government motion requirement
48 69 Drug Trlﬂ'ickmg (§2D1.1) — establishes ceilings on offense levels for minor and
minimal participants
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that the court impose a sentence at the top of the guideline range for Criminal
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Responsibility amendment to list for potential retroactive application; also revises
policy statement to allow court to reduce a sentence for amendments not on the list
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Criminal History (§4A1.2) — clarifies that the guideline neither enlarges nor
reduces any right that the defendant otherwise has to attack collaterally at
sentencing a prior conviction or sentence

Failure to Report Monetary Transactions (§2S1.3) — attempts to harmonize
the treatment of violations involving various financial reports

Computer Fraud — creates new guideline applicable to violations of the Compuzer
Fraud and Abuse Act of 1988 (18 U.S.C. § 1030)

Mitigating Role (§3B1.2) — prohibits mitigating role adjustments for defendants
held responsible under relevant conduct only for the quantity of drugs in which they
actually trafficked

Career Offender (§4B1.2) — revises definition of "crime of violence" to include
burglaries of non-dwellings; reclassifies felon-in-possession as a crime of violence

Theft, Bribery, & Fraud (§§2B1.1, 2B4.1, 2F1.1) — issue for comment
regarding whether the Commission should amend certain guidelines to provide a 4-
level enhancement for offenses that affect a financial institusion

Drug Trafficking (§2D1.1) — issue for comment regarding whether the
Commission should remove or raise the caps on base offense levels for distribution of
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Synopsis of Proposed Amendment: This amendment revises §1B1.3 (Relevant Conduct) to provide that
conduct of which the defendant has been acquitted after trial shall not be considered in determining the
defendant’s offense level but may, in an exceptional case, provide a basis for an upward departure.
(Related amendment proposals: 34 and 35).

§1B1.3. Relevant Conduct (Factors that Determine the Guideline Range)

*® * -

(c) Conduet of which the defendant has been acquitted after trial shail not be considered
under this section.

Commentary

Application Notes:

1L Subsection (c} pravides thet conduct of which the de
not be considered in determining the offense ievel
however, such: congduct may provide a basis for an uf

s beert acqmd aﬁer trial shatl

Synopsis of Proposed Amendment: This amendment expands policy statement §1B1.11 (Use of
Guidelines Manual in Effect on Date of Sentencing) to address what has become a frequently asked hotline
question and troublesome application issue — the application of amended guidelines to multiple count cases
in which the effective date of guideline revision(s) occur between offenses of conviction. The issue has aiso
produced litigation before several appellate courts. See United States v. Castro, 972 F.2d 1107, reh’g denied
(Aug. 17, 1992); United States v. Seligsohn, No. 91-2100 (3d Cir. Dec. 9, 1992) (1992 U.S. App. LEXIS
32183). The proposed amendment extends the Commission’s "one book" rule to multiple count cases and
provides a basic rationale for the policy.

g (Policy Statement)

§1B1.11.

(a) The court shall use the Guidelines Manual in effect on the date that the
defendant is sentenced.

(b) (1) If the court determines that use of the Guidelines Manual in effect
on the date that the defendant is sentenced would violate the ex post
facto clause of the United States Constitution, the court shall use the
Guidelines Manual in effect on the date that the offense of conviction
was committed.

2 The Guidelines Manual in effect on a particular date shall be applied
in its entirety. The court shall not apply, for example, one guideline
section from one edition of the Guidelines Manual and another
guideline section from a different edition of the Guidelines Manual.
However, if a court applies an earlier edition of the Guidelines
Manual, the court shall consider subsequent amendments, to the
extent that such amendments are clarifying rather than substantive

changes.



-

(3) .. 1f the defendant is convicted of two offenses, the first committed
bcfom, and the sccnnd af!cr, @ rms::d ‘edition of the Guidelines

Manual is to he_._ piscd-. o both o&‘nm even if the revised edition

offensc.

Commentary

L

Subsection (b)(2) provides that if an earlier edition of the Guidelines Manual is used, it is to be
used in its entirety, except that subsequent clarifying amendments are to be considered.

Example: A defendant is convicted of an antitrust offense committed in November 1989. He is
to be sentenced in December 1992. Effective November 1, 1991, the Commission raised the base
offense level for antitrust offenses. Effective November 1, 1992, the Commission lowered the
guideline range in the Sentencing Table for cases with an offense level of 8 and criminal history
category of I from 2-8 months to (-6 months. Under the 1992 edition of the Guidelines Manual
(effective November 1, 1992), the defendant has a guideline range of 4-10 months (final offense
level of 9, criminal history category of I). Under the 1989 edition of the Guidelines Manual
(effective November 1, 1989), the defendant has a guideline range of 2-8 months (final offense
level of & criminal history category of I). If the court determines that application of the 1992
edition of the Guidelines Manual would violate the ¢x post facto clause of the United States
Constitution, it shall apply the 1989 edition of the Guidelines Manual in its entirety. It shall not
apply, for example, the offense level of 8 and criminal history category of I from the 1989 edition
of the Guidelines Manual in conjunction with the amended guideline range of 0-6 months for this
offense level and criminal history category from the 1992 edition of the Guidelines Manual.

cy statements in effect at the time of seurencmg Afthough aware of

possible ex post facto clause challenges to application of the guidelines in effect at the time of sentencing,
Congress did not believe that the gx post facto clause would apply to amended sentencing guidelines. S.
Rep. No. 225, 98th Cong,, Ist Sess. 77-78 (1983). While the Commission concurs in the policy expressed
by Congress, courts to date generally have held that the gx post facto clause does apply to sentencing
guideline amendments that subject the defendant to increased punishment.




Tiides the gu:deime senmnng"kyswm a mg?  sente
overall corm‘uc!, even 9‘ :here are mufap!z cozmn Uf

; used fa dere:mme a combined
; QZI:F;’_J. 438 (25! Cir. 1990}
' app.‘icnbk version of the

'than ‘two: manuals to
5t offense was completed

Synopsis of Proposed Amendment: This amendment adds a policy statement to Chapter One, Part B
(Application Instructions) addressing the determination of the maximum imposable sentence in the case .
of a juvenile delinquent. The Supreme Court’s decision in United States v. R.L.C., 112 S. Ct. 1329 (1992),
requires calculation of the guideline range in order to determine the maxmum sentence imposable on a
Juvenile delinquent.

A

§5HLL Age (Policy Statement)

e S

Synopsis of Proposed Amendment: Section 244.2 (Demanding or Receiving Ransom: Moﬁ@) currently
' provides a single offense level to cover a wide variety of conduct. This amendmenr revsses th& guideline
" to berter differentiate the types of conduct covered.
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§2A4.2. Demandi r Receivin nsom Mone

"Is.._

* Synopsis of Proposed Amendment: The Commission is considering amendments to certain fraud, thefs,

and tax guidelines as they relate to loss and the treatment of the specific offense characteristic for more than
minimal planning. The proposed amendment shown below illustrates one method of addressing these
issues.

This amendment eliminates "more than minimal planning” as a specific offense characteristic from §§2B1.1,
2B1.2, and 2F1.1 in order to increase uniformity of application in respect to offenses involving this

_characteristic. The amendment also modifies the loss tables in §§2B1.1 and 2F 1.1 to incorporate gradually

an increase for "more than minimal planning” with a two-level increase reached for loss amounts greater

4



than 340,000. In addition to the phasing-in of the increase for "more than minimal planning this
amendment also modifies the loss tables in §§2B1.1 and 2F1.1 by providing a more uniform rate of
increase in the loss increments and by increasing the offense levels for cases that involve extremely high loss
amounts, consistent with recent statutory increases in the maxmum imprisonment sentences for certain
cases sentenced under §§2B1.1 and 2F1.1. This amendment also creates a table in $§2F 1.2 that starts at
a higher amount in order to maintain approximately the same Chapter Two offense levels for guidelines
that apply the loss table in §2F1.1 but start with a higher base offense level. Finally, the amendment
modifies the tax loss table in §2T4.1 to conform with the changes in the loss tables in §§2B1.1 and 2F 1.1
and eliminates the specific offense characteristics in Part T relating to the use of sophisticated means to
impede discovery of the nature or extent of the offense, consistent with the elimination of "more than
minimal planning" as a specific offense characteristic.

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft
(a) Base Offense Level: 4

(b) Specific Offense Characteristics

h¥




(65)  If the offense involved an organized scheme to steal vehicles or vehicle parts,
and the offense level as determined above is less than level 14, increase to
level 14. '

(:5) If the offense --

L] * ®
Commentary
L] ® *®
Application Notes:
L “More-than-minimal-planning" "ffirearm;" and "destructive device" are defined in the Commentary

to §1B1.1 (Application Instructions).

Background: The value of property taken plays an important role in determining sentences for theft
" offenses, because it is an indicator of both the harm to the victim and the gain to the defendant. Beesuse




§2B1.2. Receiving, Transporting, Transferring, Transmitting, or Possessing Stolen Property

* * *

(b) Specific Offense Characteristics

* x %

(4) LAY If the offense was committed by a person in the business of receiving
and selling stolen property, increase by 42 levels—o¢

Commentary

Application Notes:

L “More-then-minimetplenning” "fFirearm;:" and "destructive device" are defined in the Commentary
to §1B1.1 (Application Instructions).

* ® -

§2B13. Property Damage or Destruction

(b) Specific Offense Characteristics

* * =
* * =

[Reamining Notes are to be renumbered.]

§2B33. Bl imil

(b) Specific Offense Characteristic

(1 If the greater of the amount obtained or demanded exceeded $25,000, increase

by the corresponding number of levels from the table in §2F-H2FEZ (Ingidar




Trading).

§2B4.1. Bribery in Procurement of Bank Loan and Other Commercial Bribery

- * *

(b) Specific Offense Characteristics

1) If the greater of the value of the bribe or the improper benefit to be
conferred exceeded $25,000, increase the offense level by the corresponding

- - *
§2B5.1. Offenses Involvin nterfei r Obligations of th
L] » *

(b) Specific Offense Characteristics

(1) If the face value of the counterfeit items exceeded $25,000, increase by the
corresponding number of levels from the table at §2Fii—(Fraud—end

Deeeit)32F1.2 (Insi
L L »
§2B6.1. Altering or Removin, r Vehicle I m r Vehi
wi ion N
* = -

(b) Specific Offense Characteristics

(1) If the retail value of the motor vehicles or parts involved exceeded $25,000,
increase the offense level by the corresponding number of levels from the

table in

§2F1.1. Fraud and Deceit
(a) Base Offense Level: 6

®) Specific Offense Characteristics




Application Notes:

7 The adjustments in

2F 1. H(D}{2) are alternative rather than cumulative. If in a



particular case, however, both of the enumerated factors applied, an upward departure might be
warranted.

§2F12. Insider Trading

(b) Specific Offense Characteristic

10



(K} More than $556,000

§2T1.1. Tax Evasion

(b) Specific Offense CharaeteristiesCha

§2T1.2, Willful Failure To File R 1 r Pay Tax

(b)  Specific Offensé

§2T13. nder P

(b) Specific Offense Charaeteristiest

82T1.4. Aidin istin: ri 1i r Advi
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(b) Specific Offense CharacteristiesCharacteristic

(32)  If the defendant was in the business of preparing or assisting in the
preparation of tax returns, increase by 2 levels.

* & %

§2T3.1. Evading Import D or Restricti muggling); ivin flicking in Smu

(eb)  Cross Reference

§2T4.1. Tax Table




Additional Issues for Comment: The Commission invites comment on whether any of the following
amendments should be made in lieu of the proposed amendment illustrated above: Should the
Commission amend §§2B1.1, 2B1.2, 2F1.1 (and other guidelines containing an enhancement for more
than minimal planning) to: (a) increase the base offense level of each by two levels; (b) delete the -
specific offense characteristic for more than minimal planning (and, for §2F1.1, the alternative
enhancement for a scheme to defraud more than one victim); and (c) adopt a specific offense
characteristic that provides that if the offense involved a single, opportunistic act (explained in the
commentary as conduct undertaken on the spur of the moment in response to temptation or sudden
opportunity), a two-level decrease may be given? Or, in the alternative, should the Commission amend
the definition of "more than minimal planning” in §1B1.1(f) to: (a) delete the references to repeated
acts; and/or (b) delete the references to concealment; and/or (c) define the planning necessary to
establish the enhancement as "extensive or sophisticated planning”; and/or (d) set forth more examples
of the application of the definition of *more than minimal planning” in fraud and theft cases?

In addition, the Commission invites comment on the following questions: (A) Do the loss tables in
§2B1.1 and/or §2F1.1 and/or §2T4.1 provide appropriate and adequate punishment for the loss
categories included; (B) Should the offense levels in the loss table increase at a different rate (e.g.,
increasing the loss amounts by multiples of 1.5, 1.6, or 1.7, or some other pattern of mathematical
increases); (C) Should there be fewer offense level gradations at the lower end of the loss table; and
(D) Should there be additional offense level increases at higher loss amounts to provide further
distinctions among, and increased punishment for, such offenses?

6.

Synopsis of Proposed Amendment: This amendment expands the Commentary to §2F1.1 (Fraud and
Deceit) to provide guidance in cases in which the monetary loss does not adequately reflect the seriousness
of the offense. (Related amendment proposals: 7, 37 and 65).

§2F1.1. Fraud and Deceit



Application Notes:

10. In cases in which the loss determined under subsection (b)(1) does not fully capture the
harmfuiness and seriousness of the conduct, an upward departure may be warranted. Examples
may include the following:

(a)

fraudulent blood
cause substantial
monetary loss,

?.

Issue for Comment: The Commission invites comment on whether the commentary to §2B1.1, §2B1.2,
and §2F1.1 should be amended to identify circumstances in which loss does not fully capture the
harmfulness and seriousness of the conduct and therefore an upward departure may be warranted (e.g.,
when some of the harm caused by the offense was nonmonetary; the offense caused particularly
significant emotional trauma to, or consciously or recklessly endangered the solvency of, one or more
victims; the defendant knowingly or recklessly endangered the health or safety of one or more persons;
the offense involved the risk of death; or the offense involved the knowing or reckless risk of serious
bodily injury or death to more than one person).

The Commission further invites comment on whether any or all of the circumstances described above
(or others bearing on whether loss reflects the seriousness of the offense) should be adopted as specific
offense characteristics that provide for one-level or two-level increases instead of an invited upward
departure. (Related amendment proposals: 6, 37 and 65).

Synopsis of Proposed Amendment: This amendment has two parts. First, it provides a ceiling in the drug
trafficking guideline (§2D1.1) for defendants who receive a mitigating role adjustment under §3Bl.2
(Mitigating Role). Second, the commentary to §3B1.2 is revised to more clearly describe cases in which
a mitigating role adjustment is warranted, as well as to differentiate better between different degrees of
mitigating role.

Commentators have argued that the guidelines over-punish certain lower-level defendants when the sentence
is driven in large part by the quantity of drugs involved in the offense. For such lower-level defendants, the
quantity of drugs involved is often opportunistic and may be a less appropriate measure of the seriousness
of the offense than when the defendant has assumed a mid-level or higher role.

The proposed ceiling on drug quantity would limit the impact quantity would play at very high offense levels
in determining the sentence of a low-level defendant who receives a mitigating role adjustment. Revisions
to the Commentary of §3B1.2 seek to ensure a more clear, concise definition of the defendant who merits
a mitigating role reduction and provide greater consistency in application. (Related amendment proposals:

14



9, 39, 48, and 60).

§2D1.1 Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession with

Intent to Commit These Offenses); Attempt or Conspirac

(a)(3) the offensc speclf'ed in the Drug Quantu'y Table set forth in subsecnon (c) below.

§3B1.2. Mitigating Role

Application Notes:




This section does not apply if the defendant passessed a firearm, had ready access to a firearm,
or rkfec:ed or induced another participant to possess @ firearm in connection with the criminal

ac&vuy. Te qud;ﬁf forﬂ minimal role r:djzmw under subsection (a}, the dq‘endanz must be
one of the least cudpable of the participants in the criminal activity. Such defendants ordinarily
must have all of the characteristics consistent with a mitigating role Usted in Application Note 6
below. In addition, although not determinative, a defendant’s lack of knowledge or understanding
of the scopemmoﬂhewmmqummafamm may be indicative
of a minimat role (4-level reduction).

st be one of tke Isss WQ’W
be described as minimal.




if the defendant establishes that he transported contraband on a single occasion, that he neither
sold nor had m_-ommh:p interest in any partwn of the contreband, and that he otherwise

Fesmthairraices ',Thedetennmaaon
whether to apply sub:ecnon (a) or subsecuon (b), or an mrennedza:e adjustment, involves a
determination that is heavily dependent upon the facts of the particular case.

Synopsis of Proposed Amendment: This amendment reduces the upper limit of the Drug Quanag; Table
from level 42 to level 36 (the upper limit in the original edition of the Guidelines Manual). In addition,
this amendment adds specific offense characteristics that further reflect defendant culpability and risk of
harm associated with certain offense behavior. As a further measure of distinguishing the seriousness of
the offense, a cross reference to Chapter Two, Part A is added where death or bodily injury resulted from
the offense conduct. (Related amendment proposals: 8 39, and 48).

§2D1.1 Unlawful Manuf; ri Importing, E: Inclu Possession with
Intent t mmi

T B3 =»

(b) Specific Offense Characteristics

17



rugs, did not exercise decision-
d did not use relevant

¢ applied if an increase has

If the defendant unlawfully imported or exported a controlled substance under
circumstances in which (A) an aircraft other than a regularly scheduled
commercial air carrier was used to import or export the controlled substance,
or (B) the defendant acted as a pilot, copilot, captain, navigator, flight officer, - .
or any other operation officer aboard any craft or vessel carrying a controlled
substance, increase by 2 levels. If the resulting offense level is less than level
26, increase to level 26.

DRUG QUANTITY TABLE

B vel
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e Aleast 10K G-but-dessther—30-KG-of Heroin Level-36




4 KG or more of Fentanyi;
1 KG or mme ofa Fcntanyl Anaiogue;

NOTE: The remaining subdivisions are renumbered accordingly; the balance of the Drug Quantity
Table remains otherwise unchanged.

(d)  Cross Reference !

ng offense level is

10.

Synopsis of Proposed Amendment: This amendment is intended to resolve the split among the circuits
as to the meaning of the term "mixture or substance,” as used in §2D1.1 (Unlawful Manufacturing
Importing, Exporting, or Trafficking; Attempt or Conspiracy) by expressly providing that this term does not
include uningestible, unmarketable portions of a drug mixture. This issue has arisen, subsequent to the

"+ United States Supreme Court decision in Chapman v. United States, 111 S. Ct. 1919 (1991), in two types

of cases. The first type of case involves a controlled substance bonded to, or suspended in, another
substance; however, the controlled substance is not usable until it is separated from the other substance.
Examples include cocaine suspended in cream liqueur or cocaine mixed with beeswax. The second type
of case involves the waste produced from an illicit laboratory used to manufacture a controlled substance,
or chemicals confiscated before the chemical processing of the controlled substance is completed. The
waste product is typically water or chemicals used to either remove impurities or form a precipitate (the
precipitate, in some cases, being the controlled substance). Typically, a small amount of controlled
substance remains in the waste water; often this amount is too small to quantify and is listed as a trace
amount (no weight given) in DEA reports. In these types of cases, the waste product is not consumable.
The chemicals seized before the end of processing are also not usable in that form because further
processing must take place before they can be used. (Related amendment proposal: 49).

Applicgtion Notes:
1L "Mixture or substance” as used in this gmde.’mc has the same meaning as in 21 U.S.C. § 841.




11.

Synopsis of Proposed Amendment: This amendment restructures §2D 1.1 so that the scale of the offense
is based on the largest amount of controlled substances with which the defendant was associated at any
one time (Option 1), or in any thirty-day period (Option 2), except in extremely large scale cases. Other
than in extremely large scale cases, the use of such a "snapshot" arguably provides a more reliable method
of distinguishing larger from smaller scale drug traffickers.

§2D1.1 Unlawful Manufacturing, Importing, Exporting, Trafficking, or_ Trafficking (Including

Possession with Intent to Commit These Offenses): Attem r Conspirac

Option 1

3) the offense levcl spcc:.ﬁ.[cd in lhe Drug Quantity Tablc set forth in subsecnon

Option 2

(3) the offense lcvci spcc:ficd in the Drug Quantity Tablc sct forth in subsccnon
(c) below. ‘W

12.

Synopsis of Proposed Amendment: This amendment revises the phrase "did not intend to produce and
was not reasonably capable of producing” in Application Note 12 of the Commentary to §2D 1.1 (Unlawful
Manufacturing Importing, Exporting, or Trafficking; Attempt or Conspiracy) by changing the conjunctive
to the disjunctive. The current phraseology has resulted in repeated questions as to its intended meaning,
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In an offense involving negotiation to traffic in a controlled substance, the weight under
negotiation in an uncompleted distribution shall be used to calculate the applicable
amount. However, where the court finds that the defendam did-noi-intend-to-produce
md—mﬁ-nmnab&eap&ble—ef-pﬁoduemgwax not rea.ronab{p capable of producing
or otherwise did not intend (o produce, the neganared amount, the court shall exclude
from rhe gu:ded'me ca!cus'anon the amount :har it ﬁnds the defendant did-notintend—to

: gwas not reasonably capable of

13.

Issue for Comment: The Commission invites comment on whether §2D1.1 (Unlawful Manufacturing,
Importing, Exporting, or Trafficking; Attempt or Conspiracy) should be amended to address the
calculation of weight under negotiation in a reverse sting operation (an operation in which government
agents sell or negotiate to sell controlled substances to a defendant) when government agents have set
a price for the controlled substance that is substantially below the market value of the controlled
substance, thereby leading to the defendant’s purchase of a significantly greater quantity of controlled
substance than his available resources would have allowed him to purchase, except for the artificially
low price set by the government agents.

14.

Synopsis of Proposed Amendment: This amendment provides that the determination of prior
conviction(s) of felony crimes of violence or controlled substance offenses under subsections (a)(1) and
(2) of §2K1.3 (Unlawful Receipt, Possession, or Transportation of Explosive Materials; Prohibited
Transactions Involving Explosive Materials) and subsections (a)(1), (2), (3), and (4)(A) of §2K2.1
(Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition; Prohibited Transactions
Involving Firearms or Ammunition) is to be made under the same terms and conditions as such
determinations under §4B1.2. The cwrrent provision is unclear with respect to the counting of "related’
convictions receiving points under §4A41.1(f) and the counting of convictions ocr:umng after the instant
offense.

* * *
Commentary
* 2 0»
Application Notes:
= * =
2 “Crime of violence," "controlled substance offense,”" and "prior felony conviction(s)," as used in
subsections (a)(1) and (a)(2), are defined at §4B1.2 (Definitions of Terms Used in Section 4B1.1);




controlled substance offense is determined under the same terms and conditions as applicable to
the counting of such convictions for career offender purposes. See $4B1.2 (Definitions of Terms
Used in Section 4BL.1).

§2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition; Prohibited
Transactions Involving Firearms or Ammunition

* * *
omm
* & ¥
Application Notes:
* % *
5 "Crime of violence," "controlled substance offense," and "prior felony conviction(s)," are defined

d

in §4B1.2 (Definitions of Terms Used in Section 4B1.1 )subseetions{1)-end-(2-and-Application

15.

Synopsis of Proposed Amendment: This amendment conforms the definitions of firearms listed under
26 U.S.C. § 5845(a) that are currently contained in Application Notes to §§ 2K2.1 (Unlawful Receipt,
Possession, or Transportation of Firearms or Ammunition; Prohibited Transactions Involving Firearms or
Ammunition) and 7B1.1 (Classification of Violations). The amendment also corrects a technical
misstatement regarding whether certain unaltered handguns are classified as "other weapons" under 26
US.C. § 5845(e).

§2K2.1.
L ] L] L ]
Commentary
L ] ® L ]
Application Notes:
- - L

3 "Firearm listed in 26 U.S
-




Application Notes:

16.

Synopsis of Proposed Amendment: Subsection (b)(4) of §2K2.1 (Unlawful Receipt, Possession, or
Transportation of Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition)
enhances the offense level if the firearm was stolen. Some confusion continues over whether the defendant
had to know or have reason to believe the firearm was stolen. The appellate courts uniformly have held
that there is no requirement that the defendant had to have known or have reason to believe the firearm
was stolen, but questions and litigation regarding the issue continue. This amendment clarifies this issue
by expressly stating that the enhancement applies whether or not the defendant knew or had reason to
believe the firearm was stolen or had an aitered or obliterated serial number.

o5z Prohlt

Application, Notes:




17.

Issue for Comment: The Commission solicits comment on whether to clarify the split among the
circuits regarding whether the commentary to §2K2.1 (Unlawful Receipt, Possession, or Transportation
of Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) permits or
precludes departure on the basis of the type or nature of the firearm (e.g., semiautomatic, military-style
assault weapon).

18.

Issue for Comment: In §2K2.4 (Use of Firearms or Armor-Piercing Ammunition During or in Relation
to Certain Crimes) paragraphs two and three of Application Note 2 require use of the greater of the
sentence prescribed by 18 U.S.C. § 924(c) or the incremental increase in punishment resulting from the
relevant firearm enhancement. This proviso has been criticized by some as complicated and confusing.
Application Note 2 to §2K2.4 was designed to prevent the anomalous result that occurs when the total
punishment for convictions of 18 U.S.C. § 924(c) and the underlying offense for which the firearm was
used or possessed is less than the punishment for a conviction of only the underlying offense.

The Commission invites comment on ways in which the commentary may be clarified or simplified, or
whether the proviso should be deleted and the issue addressed in the unusual case by departure.
Further, comment is invited whether to use an approach that requires the application of the relevant
guideline firearm enhancement and apportions the resulting combined sentence between the statutorily
mandated sentence and the sentence for the underlying offense.

19.

Issue for Comment: The Commission invites comment on whether the offense levels of 6 and 8 for
violations of 18 U.S.C. § 922(q) (possession of firearm in school zone) and 18 U.S.C. § 930 (possession
of dangerous weapon in federal facility) in §2K2.5 (Possession of Firearm or Dangerous Weapon in
Federal Facility; Possession or Discharge of Firearm in School Zone) are adequate relative to the
offense level 12 provided under §2K2.1(a)(7) for certain nonregulatory firearms offenses, or the offense
level 6 provided under §2K2.1(a)(8) for most regulatory firearms offenses. In addition, the Commission
invites comment as to whether the offense level provided under §2K2.5 adequately reflects the mandate
that any term of imprisonment imposed under 18 U.S.C. § 922(q) run consecutively to any other term
of imprisonment.

20.

Synopsis of Proposed Amendment: This amendment revises the guidelines in Chapter Two, Part S
(Money Laundering and Monetary Transaction Reporting). When the Commission promulgated §§2S1.1
and 251.2 to govemn sentencing for the money laundering and monetary transaction offenses found at
18 US.C. §§ 1956 and 1957, these statutes were relatively new and, therefore, the Commission had little
case experience upcn which to base the guidelines. Additionally, court decisions have since construed the
elements of these offenses broadly. This amendment coisolidates §§251.1 and 251.2 for ease of
application, and provides additional modifications with the cim of better assuring that the offense levels
prescribed by these guidelines compart with the relative seriousness of the offense conduct.

The amendment accomplishes the latter goal chiefly by tying base offense levels more closely to the

.underlying conduct that was the source of the illegal proceeds. If the defendant committed the underlying

offense and the offense level can be deterrnined, subsection (a)(1) sets the base offense level equal to that

25



for the underlying offense. In other instances, the base offense level is keyed to the value of funds involved.

The amendment uses specific offense characteristics to assure greater punishment when the defendant knew
or believed that the transactions were designed to conceal the criminal nature of the proceeds or when the
funds were to be used to promote further criminal activity. A further increase is provided under subsection
(b)(2) if sophisticated efforts at concealment were involved.

The amendment also consolidates existing $§251.3 and 251.4 for ease of application and modifies these
guidelines to assure greater consistency of punishment for similar offenses and greater sensitivity to indicia
of offense seriousness. Specifically, the proposed amendment links base offense levels for the reporting
violations covered by these guidelines to the defendant’s state of mind with respect to the source of the
funds, and, in instances where the defendant knew, believed or acted with reckless disregard of the fact that
the funds were the proceeds of unlawful activity, to the value of the funds involved. (Related amendment
proposal: 58).

[§§281.1, 2S81.2, 25§13, and 251.4 are deleted in their entirety]
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Synopsis of Proposed Amendment: This amendment consolidates §§2T1.1 (Tax Evasion), 2T1.2 (Willful
Failure To File Return, Supply Information, or Pay Tax), 2T1.3 (Fraud and False Statements Under
Penalty of Perjury), and 2T1.5 (Fraudulent Returns, Statements, or Other Documents), thereby eliminating
the confusion that has arisen in some cases regarding which guideline applies. In addition, by adopting
a uniform definition of tax loss, this amendment eliminates the anomaly of using actual tax loss in some
cases and an amount that differs from actual tax loss in others. Furthermore, this amendment clarifies the
circumstances under which the specific offense characteristics of §2T1.9 apply and the relationship between
the loss calculation under §2T1.4 and §2T1.9. (Related amendment proposal: 41).

§2T1.1. Tax Evasion;

(b) Specific Offense Characteristics

) If sophisticated means were used to impede discovery of the meturecxiste
or extent of the offense, increase by 2 levels.




presumpnon t.hat the tax iass is equal to 20% of the gross income

Commentary

% . The tax loss does not include
interest or penalties. ough the definition of tax loss corresponds to what is commonly called
the "criminal deficiency,” its amount is to be determined by the same rules applicable in
determining any other sentencing factor. In some instances, such as when indirect methods of
proof are used, the amount of the tax loss may be uncertain; the guidelines contemplate that the
court will simply make a reasonable estimate based on the available facts.
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32

tizod of detemmmg the fae !a.fs that appears
t would have resulted had the offense been

:ucce.uﬁdly completed. .

In determining the total tax loss attributable to the offense (see §1B1.3(a)(2)), all conduct violating
the tax laws should be considered as part of the same course of conduct or common scheme or
plan unless the evidence demonstrates that the conduct is clearly unrelated. The following
examples are illustrative of conduct that is part of the same course of conduct or common scheme
or plan: (a) there is a continuing pattern of violations of the tax laws by the defendant; (b) the
defendant uses a consistent method to evade or camouflage income, e.g., backdating documents
or using off-shore accounts; (c) the violations involve the same or a related series of transactions;
(d) the violation in each instance involves a false or inflated claim of a similar deduction or
credit; and (e) the violation in each instance involves a failure to report or an understatement of
a specific source of income, e.g, interest from savings accounts or income from a particular
business activity. These examples are not intended to be exhaustive.

3.

"Criminal activity" means any conduct constituting a criminal offense under federal, state, or local
law,

"Sophisticated means," as used in §2T1.1(b)(2), includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax-evasion case. An enhancement would
be applied for example, where the defendant used offshore bank accounts, or transactions through
corporate shells.

the treasury, and more serious m a :mafkr

Or-those-evading- e Was-abott- Onis: Gmdehneseutencesshouldresukm
smaﬂ increases in the avemge length of i unpnsamnent for most tax cases that involve less than $100,000
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in tax evaded. The increase is expected to be somewhat larger for cases involving more taxes.

Failure to report criminally-denived income is included as a factor for deterrence purposes.
Criminally-derived income is generally difficult to establish, so that the tax loss in such cases will tend to
be substantially understated. An enhancement for offenders who violate the tax laws as part of a pattern
of criminal activity from which they derive a substantial portion of their income also serves to implement

the mandate of 28 US o § 994(:}r2) W@Wmmmw

Although tax evasion and tax fraud always involves some planning, unusually sophisticated efforts

to conceal the evasion or frati decrease the l:kehhood of detection and rherefare warrant an addmonaf

sanction for deterrence purpo.fes 1

[§§2T1.2 and 2T13 are deleted in their entirety.]

§2T1.4. Aiding, Assisting, Procuring, Counseling, or Advising Tax Fraud

(a) Base Offense Level:

(1) Level from §2T4.1 (Tax Table) corresponding to the resulting tax loss, if any;- ‘
or :

2) 6, otherwise.

For purposes of this guideline, the "tax loss" is the tax loss, as defined in §2F43§2T1.1,
resulting from the defendant’s aid, assistance, procurance or advice.

(b) Specific Offense Characleristics

(1) If {A} the defendant committed the offense as part of a pattern or schemc
from which he dcmrcd 2 substantial portion of his income, ¢

increase by 2 levels,

(2) If sophisticated means were used to impede discovery of the saturecxistence
or extent of the offense, increase by 2 levels.

Application Notes:




£

23 "Sophisticated means," as used in §2T1.4(b)(2), includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax-evasion case. An enhancement would
be applied, for example, where the defendant used offshore bank accounts or transactions through
corporate shells.

§2T1.9. Conspiracy to Impair, Impede or Defeat Tax
(a) Base Offense Level (Apply the greater):

14, as applicable; or

(1) Offense level determined from §2T1.1 or
) 10.
(b) Specific Offense Characteristics

If more than one applies, use the greater:
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(1) If the offense involved the planned or threatened use of violence to impair,
nnpcdg, ot dcfeat the ascertainment, computation, assessment, or callection

(2) If the conduct was intended to encourage persons othcr than or m addmon
to co- conspu-ators to 'nolate lhe mterna! revenue Iaws or

2 levels. Do not, hcwcver appiy lhm adjw:ucnt if an ad;ustmenz from
§2T1.4(b)(1) is app!zed

Commentary

Application Notes:

2. The base offense level is the offense level (base offense level plus any applicable specific offense
characteristics) from §2T1.1 or $2F4-382T L4 (whichever is applicable to the underlying conduct),
if that offense level is greater than 10. Otherwise, the base offense level is 10.

§3D1.2. Groups of Closely-Related Counts

« o+ =

( d) L] - -

Offenses covered by the following guidelines are to be grouped under this subsection:

§§2T1.1, 2H-22T13; 2T1.4, 2T1.6, 2T1.7, 2T1.9, 2T2.1, 2T3.1.

Additional Issue for Comment: The Commission invites comment on whether, in addition to or as an
alternative to the amendments proposed to the tax offense guidelines, the tax table at §2T4.1 should be
amended by increasing cach offense level by [one] [two] level(s). This amendment would offset the
potential impact of Commission amendments to the Sentencing Table and Chapter Five, Part C,
effective November 1, 1992, that increased the potential for sentences of probation without confinement
conditions for lower-level tax offenders (i.e., offenders in Criminal History Category I with final offense
levels of 7 or 8).
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22.

Synopsis of Proposed Amendment: This amendment clarifies the operation of $2X1.1 {Anempr,
Solicitation or Conspiracy (Not Covered by a Specific Offense Guideline)). Several appellate courns have
read the title of §2X1.1 to mean that the guideline does not apply when the statute covering the substantive
offense also covers an inchoate version of the offense. This interpretation is inconsistent with the overall
structure of the guidelines as well as specific commentary in other portions of the Guidelines Manual. In
addition, this amendment simplifies the structure of this guideline by merging subsections (b)(1), (2), and
(3), and by addressing the offenses currently covered by subsection (b)(3)(B) by including a specific
reference to solicitation in the titles of the appropriate offense guideline, as is done in the case of conspiracy
and attempt.

(b) Specific Offense Characteristics




covers an attempt, conspiracy, or solicitation. - For example, $242.1 (Assault With Intent to
Commit Murder; Artemp:ed Murder) expre. ) cavers_ai‘re:mpfed murder; $2A1.5 (Conspiracy or
i) Ve md_mkatmn !o comnut mz:rder

Offense guidelines that expressly cover solicitations include: §2A1.5 (Conspiracy or Solicitation
to Commit Murder); $§2B4.1 (Bribery in' Procurement of Bank Loan and Other Commercial
Bribery; Salicitation of Bribej; $2C1.1 (Offering Giving Soliciting, or Receiving a Bribe; Extortion
Under Color of Oﬁicmf Right); $§2C1.2 (Oﬁ’enng, G:vmg Soliciting or Receiving a Graruitv);

§2CLS (Payments to Obtm' Mﬁc*’@?fce," '
to Bunk Examiner, 7
o?fhscomto{&‘anﬁn“‘_ Paper,
or Soliciting a Bnbe or 1

Beneﬁr P!an),'" 2!

n of Payment); §2C1.6 (Loan or Gratuity
'amm, or Procwmg Bank Loan,

t ar Gratuity}; §2ES5.1 (Offering, Accepting,
of an Emp!oyee We{fare or Pension

In certain cases, the participants may have completed (or have been about to complete but for
apprehension or interruption) all of the acts necessary for the successful completion of part, but .
not all, of the intended offense. In such cases, the offense level for the count (or group of closely-
related muitiple counts) is whichever of the following is greater: the offense level for the intended
offense minus 3 levels (under §2X1.1(b)(1)~bH2-ortb}3}e4), or the offense level for the part
of the offense for which the necessary acts were completed (or about to be completed but for
apprehension or interruption). For example, where the intended offense was the theft of $800,000
but the participants completed (or were about to complete) only the acts necessary to steal $30,000,
the offense level is the offense level for the theft of $800,000 minus 3 levels, or the offense level
for the theft of $30,000, whichever is greater.

In the case of multiple counts that are not closely-related counts, whether the 3-level reduction
under §2X1.1(b)(1)—bH2-ortb)}{3)4} applies is determined separately for each count.

Background: In most prosecutions for conspiracies or attempts, the substantive offense was substantially
completed or was interrupted or prevented on the verge of completion by the intercession of law enforcement
authorities or the victim. In such cases, no reduction of the offense level is warranted. Sometimes,
however, the arrest occurs well before the defendant or any co-conspirator has completed the acts necessary
for the substantive offense. Under such circumstances, a reduction of 3 levels is provided under

§2X1.1(b{H-or<2).
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§2ES.6.

Prohibited Payments or Lending of Money by Emplover or_ Agent to Employees,
Representatives, or Labor gzmnimltons,-sgjgggﬂggbﬁm ed Payment or Loan

Synopsis of Proposed Amendment: Numerous questions have arisen regarding the application of §3B1.3
(Abuse of Position of Trust or Use of Special Skill) in respect to the intended scope of the abuse of trust
prong of this adjustment. This amendment reformulates the definition of an abuse of position of trust to
provide a more detailed definition that better distinguishes cases warranting this enhancement. (Related
amendment proposal: 46). ‘

§3B1.3.

If the defendant abused a position of public or pmatc special trust, or used a spcc:al skill, in
a manner that significantly facilitated the commission or concealment of the offense, increase
by 2 levels. This adjustment may not be employed if an abuse of $pécial trust or skill is
included in the base offense level or spcuﬁc offense characteristic. If this adjusunent is based
upon an abuse of a position of sgecial trust, it may be employed in addition to an adjustment
under §3B1.1 (Aggravating Role); if this adjustment is based solely on the use of a special skill,
it may not be employed in addition to an adjustment under §3B1.1 (Aggravating Role).

Commentary




Additional Issue for Comment: The Commission invites comment on whether, as an alternative to
modifying §3B13, the Commission should amend §2B1.1 and §2B1.2 to add a specific offense
characteristic relating to enhancement for abuse of trust in embezzlement cases and provide that the
enhancement in §3B1.3 would not apply if the proposed specific offense characteristic was applied. The
commentary to §3B1.3 would be amended to delete the example regarding an ordinary bank teller.

24,

Issue for Comment: The Commission invites comment with regard to §5K1.1 (Substantial Assistance
to Authorities) on the following question: Whether in cases involving first offenders, where no violence
was associated with the offense, where the Government does not present a motion for substantial
assistance, and where the Court nonetheless deems such a motion appropriate, the Court should be able,
on its own motion, to depart from the Guidelines? (Related amendment proposals: 31 and 47).

25.

Synopsis of Proposed Amendment: This amendment adds commentary to the policy statement at §6B1.2
(Standards for Acceptance of Plea Agreements) recommending that the govemment disclose to the
defendant information known to the government that is relevant to application of the guidelines in order
to encourage plea negotiations that realistically reflect probable outcomes. (Related amendment proposal: .
36). ' )

§6B1.2. Standards for Acceptance of Plea Agreements (Policy Statement)

26.

Issue for Comment: The Commission invites comment on the most appropriate guideline for the
recently enacted armed carjacking statute (Section 101 of Public Law 102-519).

In addition, the Commission invites comment on whether the offense levels in §§2B1.1, 2B1.2, and 2B1.6
should be raised for offenses involving stolen vehicles to reflect the increase in the maximum imposable
sentence from five to ten years’ imprisonment under sections 102 and 103 of Public Law 102-519 (Anti
Car Theft Act of 1992) and, if so, whether the offense levels should be increased by 2, 4, or 6 levels.
(Related amendment proposal: 62).
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27.

Synopsis of Proposed Amendment: This amendment deletes 27 offense guidelines by consolidating them
with other offense guidelines that cover similar offense conduct and have either identical or very similar
charactenstics. Consolidation of offense guidelines in this manner has a number of practical advantages:
(A) it shortens and simplifies the Guidelines Manual; (B) it reduces the likelihood of inconsistency in
phraseology and definitions from section to section; (C) it reduces possible confusion and litigation as to
which guideline applies to particular conduct (e.g, in many instances it is not clear whether §2B1.1 or
§2B1.2 applies, because the defendant whose actual conduct involved theft will be convicted of the federal
offense of transporting stolen property across a state line, rather than theft); (D) it reduces the number of
conforming amendments required whenever similar sections are amended; and (E) it will aid the
development of case law because cases involving similar or identical concepts and definitions can be
referenced under one guideline rather than different guidelines.

The purpose of this amendment is to simplify the operation of the guidelines and not to raise or lower
offense levels. The amendment is divided into 21 subdivisions (A-U). Subdivisions A-R should not
produce any substantive changes. In the remaining subdivisions, the consolidations will result in substantive
changes in isolated cases. In subdivision S, the consolidation of §§2B1.1 and 2B1.2 may result in a
substantive change in the isolated case of a defendant who participates in a large scale theft from a
financial institution but is convicted of an offense referenced to §2B1.2 (receiving, transporting possessing,
or transmitting stolen property) rather than $2B1.1 (theft). In such an atypical case, the proposed
consolidation could result in a substantive change because current §2B1.1 contains enhancements related-
to large scale thefts from financial institutions, while current §2B1.2 does not. In subdivision T, the -
consolidation of §§2H1.3 and 2H 1.5 will result in the enhancement for use of force or damage to religious
real property being applied as a sentencing factor rather than being dependent upon the statute of
conviction. In subdivision U, the consolidation of §§2G1.1 and 2G1.2 will result in the specific offense
characteristics and cross references of §2G1.2 being added to the current §2G1.1.

Proposed Amendment: (A). Section 2B2.2 is deleted in its entirety.

Section 2B2.1 is amended in the title by inserting "or a Structure Other than a Residence” at the end
thereof.

Section 2B2.1(a) is amended by deleting "17" and inserting in licu thereof "(1) 17, if a residence; or (2)
12, if a structure other than a residence.".

The Commentary to §2B2.1 captioned "Statutory Provision" is amended by deleting "Provision” and
inserting in lieu thereof "Provisions", and by inserting *, 2113(a), 2115, 2117, 2118(b). For additional
statutory provision(s), see Appendix A (Statutory Index)" immediately following "1153",

(B). Section 2BS5.2 is deleted in its entirety.

Section 2F1.1 is amended in the title by inserting *; Forgery; Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States” at the end thereof.

The Commentary to §2F1.1 captioned "Statutory Provisions” is amended by inserting "471-473, 500, 510,"
immediately following “289,", and by inserting ", 2314, 2315" immediately following "1344".

(C). Section 2B5.4 is deleted in its entirety.

Section 2B5.3 is amended in the title by inserting "or Trademark” at the end thereof.

The Commentary to §2B5.3 captioned "Statutory Provisions” is amended by deleting "2319" and inserting
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in lieu thereof "2318-2320".

The Commentary to §2B5.3 captioned "Background” is amended by inserting "and trademark"
immediately following "copyright”.

(D). Sections 2D3.3, 2D3.4, and 2D3.5 are deleted in their entirety.

Section 2D3.2 is amended in the title by deleting "Manufacture of Controlled Substances in Excess of
or Unauthorized by Registration Quota; Attempt or Conspiracy’ and inserting in lieu thereof

"Regulatory Offenses Involving Controlled Substances; Attempt or Conspiracy’.

The Commentary to §2D3.2 captioned "Statutory Provisions" is amended by deleting "842(b), 843(a)(3)"
and inserting in lieu thereof "842(a)(2), (a)(9), (a)(10), (b), 843(a)(3), 954, 961".

The Commentary to §2D3.2 captioned "Background” is amended by deleting "This offense is a" and
inserting in lieu thereof "These offenses are”.

(E). Section 2EL.S is deleted in its entirety.

Appendix A (Statutory Index) is.amended in the line beginning "18 U.S.C. § 1951" by deleting "2E1.5"
and inserting in lieu thereof "2B3.1, 2B3.2, 2B3.3, 2C1.1".

(F). Sections 2E3.2 and 2E3.3 are deleted in their entirety.

Section 2E3.1 is amended in the title by deleting “Engaging in a Gambling Business", and by inserting
in lieu thereof "Gambling Offenses”.

Section 2E3.1(a) is amended by deleting 12" and inserting in lieu thereof:

"(1) 12, if the offense was (A) engaging in a gambling business; (B) transmission of wagering
information; or (C) committed as part of, or to facilitate, a commercial gambling operation; or

(2) 6, otherwise."

The Commentary to §2E3.1 captioned "Statutory Provision" is amended by deleting "Provision” and
inserting in lieu thereof "Provisions”, and by deleting "18 U.S.C. § 1955" and inserting in lieu thereof "15
U.S.C. §§ 1172-1175; 18 U.S.C. §§ 1082, 1301-1304, 1306, 1511, 1953, 1955. For additional statutory
provision(s), see Appendix A (Statutory Index)".

(G). Section 2ES.6 is deleted in its entirety.

Section 2ES.1 is amended in the title by inserting "; Prohibited Payments or Lending of Money by
Employer or Agent to Employees, Representatives, or Labor Organizations” at the end thereof.

The Commentary to §2ES.1 captioned "Statutory Provision™ is amended by deleting “Provision” and
inserting in licu thereof "Provisions®, and by inserting *; 29 U.S.C. § 186" immediately following "1954".

The Commentary to §2ES5.1 captioned "Background” is amended by inserting ", or labor organizations"
immediately following "plans".

(H). Sections 2ES.2 and 2ES5.4 are deleted in their entirety.
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Appendix A (Statutory Index) is amended in the line beginning "18 U.S.C. § 664" by deleting "2E5.2" and
inserting in lieu thereof "2B1.1", and in the line beginning "29 U.S.C. § 501(c)" by deleting "2ES.2" and
inserting in lieu thereof "2B1.1".

The Commentary to §3B1.3 captioned "Application Notes" is amended by inserting the following
additional note:

"3. The following are specific illustrations of the circumstances in which an adjustment for an abuse
of a position of trust will apply:

(A) the offense involved theft.or embezzlement from an employee pension or welfare
benefit plan (a violation of 18 U.S.C. § 664) and the defendant was a fiduciary of the
benefit plan. "Fiduciary of the benefit plan” is defined in 29 U.S.C. § 1002(21)(A) to
mean a person who exercises any discretionary authority or control in respect to the
management of such plan or exercises authority or control in respect to management
or disposition of its assets, or who renders investment advice for a fee or other direct
or indirect compensation with respect to any moneys or other property of such plan,
or has any authority or responsibility to do so, or who has any discretionary authority
or responsibility in the administration of such plan; or

(B) the offense involved theft or embezzlement from a labor union (a violation of 29
US.C. § 501(c)) and the defendant was a union officer or occupied a position of trust
in the union, as set forth in 29 U.S.C. § 501(a).".

(I). Section 2ES.5 is deleted in its entirety.

Section 2E5.3 is amended in the title by inserting "; Failure to Maintain and Falsification of Records
Required by the Labor Management Reporting and Disclosure Act” at the end thereof.

The Commentary to §2E5.3 captioned "Statutory Provision" is amended by deleting "Provision" and
inserting in lieu thereof "Provisions”, and by inserting ", 29 U.S.C. §§ 439, 461. For additional statutory
provision(s), see Appendix A (Statutory Index).” immediately following "1027".

The Commentary to §2E5.3 captioned "Background” is amended by inserting "It also covers failure to
maintain proper documents required by the LMRDA or falsification of such documents." immediately
following the first sentence.

(J). Section 2J1.8 is deleted in its entirety.

Section 2J13 is amended in the title by inserting *; Bribery of Witness" at the end thereof.

Section 2J1.3(b)(2) is amended by deleting "perjury or subornation of perjury” and inserting in lieu
thereof "perjury, subornation of perjury, or witness bribery”.

Section 2J1.3(c)(1) is amended by deleting "perjury or subornation of perjury” and inserting in lieu
thereof "perjury, subornation of perjury, or witness bribery”.

The Commentary to §2J1.3 captioned "Statutory Provisions” is amended by inserting “201 (b)(3)(4)
immediately before "1621".
(K). Section 2K1.2 is deleted in its entirety.

The Commentary to §2K1.1 captioned "Statutory Provisions" is amended by deleting "842(k), 844(b)."
and inserting in lieu thereof "842(j), (k), 844(b). For additional statutory provision(s), sce Appendix A
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(Statutory Index).".

(L). Section 2K1.7 is deleted in its entirety.

Section 2K2.4 is amended in the title by deleting "Firearms or" and inserting "Firearm," in lieu thereof,
and by inserting ", or Explosive” immediately following "Ammunition",

Section 2K2.4(a) is amended by inserting "§ 844(h)," immediately before "§ 924(c)".

The Commentary to §2K2.4 captioned "Statutory Provisions' is amended by inserting "844(h),”
immediately before "924(c)".

The Commentary to §2K2.4 captioned "Application Notes" is amended in Note 2 in the first paragraph
by deleting "a firecarm" and inserting in lieu thereof "an explosive or firearm”, and in the second
paragraph by deleting "§ 924(c)" wherever it occurs and inserting in lieu thereof in each instance "§
844(h), § 924(c),".

The Commentary to §2K2.4 captioned "Application Notes" is amended in Note 4 by deleting "§ 924(c)"
wherever it occurs and inserting in lieu thereof in each instance "§ 844(h), § 924(c),".

The Commentary to §2K2.4 captioned "Background” is amended by deleting "924(c)" and inserting in
lieu thereof "844(h), 924(c),", and by inserting "explosive or" immediately following "characteristic for".
(M). Section 2K3.1 is deleted in its entirety.

Section 2Q1.2 is amended in the title by inserting "; Unlawfully Transporting Hazardous Materials in
Commerce” at the end thereof.

The Commentary to §2Q1.2 captioned "Statutory Provisions" is amended by inserting "; 49 U.S.C. §
1809(b)" immediately following "1822(b)".
(N). Section 2L2.3 is deleted in its entirety.

Section 2L2.1 is amended in the title by inserting "Trafficking in a United States Passport;* immediately
following "Another;".

The Commentary to §2L.2.1 captioned "Statutory Provisions" is amended by inserting "1542, 1544,
immediately following "1427,".
(O). Section 2124 is deleted in its entirety.

Section 2122 is amended in the title by inserting "; Fraudulently Acquiring or Improperly Using a
United States Passport” at the end thereof.

The Commentary to §21.2.2 captioned "Statutory Provisions” is amended by deleting "1546." and inserting
in lieu thereof "1543, 1544, 1546. For additional statutory provision(s), see Appendix A (Statutory
Index).”

(P). Section 2M2.2 is deleted in its entirety.

Section 2M2.1 is amended in the title by inserting "or Production” immediately following "Destruction”.
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The Commentary to §2M2.1 captioned "Statutory Provisions" is amended by inserting *, 2154"
immediately following "2153".

(Q). Section 2M2.4 is deleted in its entirety.
Section 2M2.3 is amended in the title by inserting "or Production” immediately following "Destruction”.

The Commentary to §2M2.3 captioned "Statutory Provisions” is amended by inserting ", 2156
immediately following "2155".

(R). Sections 2M3.6, 2M3.7, and 2M3.8 are deleted in their entirety.

Section 2M3.3 is amended in the title by inserting "Disclosure of Classified Cryptographic Information;
Unauthorized Disclosure to a Foreign Government or a Communist Organization of Classified
Information by Government Employee; Unauthorized Receipt of Classified Information” at the end
thereof.

The Commentary to §2M3.3 captioned "Statutory Provisions” is amended by inserting "783(b), (c),"
immediately before 793(d)", and by inserting *, 798" immediately following "(g)".

The Commentary to §2M3.3 captioned “Background" is amended by inserting the following additional
paragraph at the end:

"This section also covers statutes that proscribe the disclosure of classified information concerning
cryptographic or communication intelligence to the detriment of the United States or for the benefit of
a foreign government, the unauthorized disclosure to a foreign government or a communist organization
of classified information by a government employee, and the unauthorized receipt of classified
information.".

(S). Section 2B1.2 is deleted in its entirety.

Section 2B1.1 is amended in the title by inserting "; Receiving, Transporting, Transferring, Transmitting,
or Possessing Stolen Property" at the end thereof.

Section 2B1.1(b)(2) is amended by inserting "(A)" immediately following "If*, and by inserting “or the
taking of such item was an object of the offense; or (B) the stolen property received, transported,
transferred, transmitted, or possessed was a firearm, destructive device, or controlled substance”
immediately after "taken".

Section 2B1.1(b)(4) is amended by inserting *(A)" immediately following "If*, and by inserting *, or the
taking of such item was an object of the offense; or (B) the stolen property received, transported,
transferred, transmitted, or possessed was undelivered United States mail* immediately following "taken".

Section 2B1.1(b)(5) is amended by inserting "-- (A) involved receiving stolen property and the defendant
was a person in.the business of receiving and selling stolen property, increase by 4 levels; or (B)"
immediately following "offense”.

The Commentary to §2B1.1 captioned "Statutory Provisions" is amended by inserting *553(a)(1),"
immediately following "225,", and by deleting "2312," and inserting in licu thereof "2312-".

The Commentary to §2B1.1 captioned "Background” is amended by inserting, as an additional paragraph
at the end, the text of the background commentary of former §2B1.2.



(T). Section 2HL.5 is deleted in its entirety.

Section 2H1.3 is amended in the title by deleting "Use of Force or Threat of Force to Deny" and
inserting in lieu thereof "Deprivation of".

Section 2H1.3 is amended by deleting subsection (a) and inserting in lieu thereof:
"(a) Base Offense Level (Apply the greatest):
(1) 15, if physical injury resulted; or

(2) 10, if the offense was committed by the use or threat of force, or involved damage to
religious real property; or

3) 2 plus the offense level applicable to any underlying offense; or
4 6"

The Commentary to §2H1.3 captioned "Statutory Provisions" is amended by inserting "246," immediately
following "245,".

The Commentary to §2H1.3 captioned "Application Notes" is amended in Note 2 by deleting ™Injury”™
and inserting in lieu thereof “Physical injury™; in Note 3 by deleting "§2H1.3(b)(1)" and inserting in lieu
. thereof “"subsection (b)(1)"; and by deleting Note 4.

The Commentary to §2H1.3 captioned "Background” is amended by deleting the last two sentences.

(U). Section 2G1.2 is deleted in its entirety.

Section 2G1.1(b) is amended by deleting "Characteristic" and inserting in lieu thereof "Characteristics";
and by inserting the following additional subdivisions:

"(2) If the offense involved the transportation of a person who (A) has not attained the age of
twelve years, increase by 6 levels; (B) has attained the age of twelve years but has not attained
the age of sixteen years, increase by 4 levels; or (C) has attained the age of sixteen years but
has not attained the age of eighteen years, increase by 2 levels.

3) If subsection (b)(2) applies, and the defendant was a parent, relative, or legal guardian of the
minor, or if the minor was otherwise in the custody, care, or supervisory control of the
defendant, increase by 2 levels.”,

Section 2G1.1(c) is amended by redesignating subsection "(c)" as subsection *(d)", by deleting
"Instruction” and inserting in licu thereof "Instructions” and by inserting the following additional
subdivision:

(2) For the purposes of this guideline, "transportation” includes (A) transporting a person for the
purpose of prostitution or prohibited sexual conduct, and (B) persuading, inducing, enticing, or
coercing a person to travel for the purpose of prostitution or prohibited sexual conduct.”.

Section 2G1.1 is amended by inserting the following additional subsection:

"(c) Cross References
(1) If the offense involved causing, transporting, permitting, or offering or secking by

notice or advertisement, a minor to engage in sexually explicit conduct for the purpose
of producing a visual depiction of such conduct, apply §2G2.1 (Sexually Exploiting a
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Minor by Production of Sexually Explicit Visual or Printed Material; Custodian
Permitting Minor to Engage in Sexually Explicit Conduct; Advertisement for Minors
to Engage in Production).

2) If the offense involved criminal sexual abuse, attempted criminal sexual abuse, or
assault with intent to commit criminal sexual abuse, apply §2A3.1 (Criminal Sexual
Abuse; Attempt or Assault with the Intent to Commit Criminal Sexual Abuse).

3) If the offense did not involve transportation for the purpose of prostitution, and neither
subsection (c)(1) nor (c)(2) is applicable, use the offense guideline applicable to the
underlying prohibited sexual conduct. If no offense guideline is applicable to the
prohibited sexual conduct, apply §2X5.1 (Other Offenses).".

The Commentary to §2G1.1 captioned "Statutory Provisions” is amended by inserting ", 2423"
immediately following “2422".

The Commentary to §2G1.1 captioned "Application Notes" is amended by deleting Note 1 and inserting
in lieu thereof:

*1. ‘Sexually explicit conduct,’ as used in this guideline, has the meaning set forth in 18 U.S.C.
§ 2256."

and by inserting the following additional notes:

"6. Subsection (b)(4) is intended to have broad application and includes offenses involving a minor ™
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day
care providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this adjustment, the court should
look to the actual relationship that existed between the defendant and the child and not simply
to the legal status of the defendant-child relationship.

74 If the adjustment in subsection (b)(4) applics, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

8. The cross reference in subsection (c)(1) is to be construed broadly to include all instances
where the offense involved employing, using, persuading, inducing, enticing, coercing,
transporting, permitting, or offering or seeking by notice or advertisement, a minor to engage
in sexually explicit conduct for the purpose of producing any visual depiction of such conduct.

9. The cross reference at subsection (c)(3) addresses the unusual case in which the offense did
not involve transportation for the purpose of prostitution and neither subsection (¢)(1) nor
(c)(2) is applicable. In such case, the guideline for the underlying prohibited sexual conduct
is to be used, e.g., §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory Rape) or Attempt to
Commit Such Acts) or §2A3.4 (Abusive Sexual Contact or Attempt to Commit Abusive Sexual
Contact). If there is no offense guideline for the underlying prohibited sexual conduct, §2X5.1
(Other Offenses) is to be used.”.

In addition, Appendix A (Statutory Index) is amended by conforming all references to guidelines that
have been deleted by conmsolidation in subdivisions (A) through (U) above to the appropriate
consolidated guideline section.

Miscellaneous Substantive, Clarifying, Conforming Amendments and Issues for Comment

28(A). Synopsis of Proposed Amendment: The Background Commentary to §241.1 (First Degree Murder)
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(B).

indicates that there may be some ambiguity regarding whether a term of years may be imposed under 18
U.S.C. § 1111(b) or whether a sentence of life imprisonment is mandated. The appellate courts that have
addressed the issue have held uniformly that the statute requires @ mandatory term of life imprisonment.
This amendment deletes the commentary relevant to this issue as well as three unnecessary sentences of
commentary reciting maximum penalties.

§2A1.1. First Degree Murder

Commentary

Synopsis of Proposed Amendment: This amendment revises §§242.1 (Assault With Intent to Commit
Murder; Attempted-Murder) and 2A42.2 (Aggravated Assault) to clarify that the bodily injury enhancement
applies when any victim within the parameters of §1B1.3 (Relevant Conduct), not necessarily the victim
established by the offense of conviction, sustains injury from the assault. The current language has resulted
in a conflict among the circuits with respect to this issue.

§2A2.1. ault With Inten ommit Murder; Attem Murder

(b) Specific Offense Characteristics

(6)) (A) If the—vietim & victiiit sustained permanent or life-threatening bodily

" injury, increase by 4 levels; (B) if the-vietim & sustained serious bodily
injury, increase by 2 levels; or (C) if the degree of injury is between that

specified in subdivisions (A) and (B), increase by 3 levels.

§2A2.2. Aggravated Assault

(b) Specific Offense Characteristics

G)

i sustained bodily injury, increase the offense level



(O).

according to the seriousness of the injury:

* * %

Synopsis of Proposed Amendment: This amendment conforms §§2A43.1 (Criminal Sexual Abuse; Attempt
to Commit Criminal Sexual Abuse), 2B3.1 (Robbery), 2B3.2 (Extortion by Force or Threat of Injury or
Serious Damage), and 2E2.1 (Making or Financing an Extortionate Extension of Credit; Collecting an
Extension of Credit by Extortionate Means), each of which contains enhancements for physical injury but
not death, to the structure of the kidnapping guideline, which provides a cross reference to §2A41.1 (First
Degree Murder) where the victim is murdered in the course of the offense.

§2A3.1. Criminal Sexual Abuse: Attem mmit Criminal Sexual Abu

§2B3.1. Robbery

(3}

§2E2.1.




(D).

Synopsis of Proposed Amendment: This amendment clarifies that subsections (b)(7) and (c)(1) of §244.1
(Kidnapping Abduction, Unlawful Restraint), subsections (b)(3) and (c)(1) of $2K1.3 (Unlawful Receipt,
Possession, or Transportation of Explosive Materials; Prohibited Transactions Involving Explosive
Materials), and subsections (b)(5) and (c)(1) of $§2K2.1 (Unlawful Receipt, Possession, or Transportation
of Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition) apply to federal,
state, and local offenses. The appellate courts have so held uniformly, but considerable litigation and
questions regarding this issue continue.

§2A4.1. Kidnapping, Abduction, Unlawful Rest

« % %
Commentary
*® L L
Background: R

An enhancement is provided when the offense is committed for ransom er—to—faeititate—the

* * *
§2K13. Unlawful Recei r losive Materials; Prohibited
Transactions Involvin losive_Material
. & =
Commentary
L * *
Application Notes:
L] - -
4. "Felony offense,” as used in subsection (b)(3), means any offense {feder

punishable by imprisonment for a term exceeding one year, whether or not a criminal charge was
brought, or conviction obtained.

!f
death resum under the most analogous guxddme from Chapter Two, Part A, Subpart I
(Homicide).
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(E).

§2K2.1. Unlawful Receipt, P sion, or Transportation of Firearms or Ammunition: Prohibited
Transactions Involving Firearms or Ammunition

- - *®
Commentary
* ® %
Application Notes:
* L -
7 "Felony offense," as used in subsection (b)(5), means any offense {federal, state, ar local}
punishable by imprisonment for a term exceeding one year, whether or not a criminal charge was
brought, or conviction obtained.

14. £ deral
r' | ;;pﬁ"mc} is to be determined under §2X1.1 (Attempt, Solicitation, or Compmcy) or, ;f
death results, under the most analogous guideline from Chapter Two, Part A, Subpart I
(Homicide).

Synopsis of Proposed Amendment: This amendment substitutes the term "offense involved” (standard
guideline terminology that includes all relevant conduct) for the term "defendant” (a term with a narrower
scope) in subsection (a)(1) of §2A45.2 (Interference with Flight Crew Member or Flight Attendant) and
subsections (b)(1) and (2) of subsection 246.1 (Threatening Communications).

(a) Base Offense Level (Apply the greatest):

(1) 30, if the defendas
(2) 18, _ ]f [he FE ISR
§2A6.1. Threatening Communications

(a) Base Offense Level: 12
(b) Specific Offense Characteristics

(1) If the
to carry out such threat, increase by 6 levels.

{ any conduct evidencing an intent

()] If spcaﬁc offense charactcnsnc §2A6 l(b)(l) does oot apply, and the

deliberation, decrease by 4 levels.
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(F).

(G).

Issue for Comment: The Commission solicits comment on whether §2A6.1 (Threatening
Communications) should be amended to provide that multiple instances of threatening communications
to the same victim on different occasions are separate harms and, therefore, not grouped together under
§3D1.2, and, if so, whether any additional revisions to this guideline are required.

Synopsis of Proposed Amendment: This amendment makes the definition of loss in §§2B1.1 (Larceny,
Embezzlement, and Other Forms of Theft) and 2F 1.1 (Fraud and Deceit) more consistent. Application
Note 3 of the Commentary to §2B1.1 and Application Note 8 of the Commentary to §2F 1.1 address the
same issue using different language. Although the term "reasonably reliable information” is deleted from
§2B1.1 (there is no corresponding term in §2F1.1), no substantive change results because the reliability of
the information considered in respect to all cases is already addressed in §641.3 (Resolution of Disputed
Factors).

In addition, this amendment provides additional guidance for the determination of loss in cases that are
referenced to §2B1.1 but have loss characteristics closely resembling offenses referenced to §2F1.1, and
provides additional guidance for cases in which simply adding the amounts from a series of transactions
does not reflect the amount taken or put at risk.

This amendment also clarifies the operation of §2F1.1(b)(3), which currently can be read to authorize
counting conduct that is also addressed by other guideline sections. Consequently, questions arise such as
whether a defendant who was on probation at the time of the offense receives an enhancement under this -
subsection as well as from §4A1.1; or whether a defendant who commits the offense while on release
receives an enhancement under this section as well as under §2J1.7. This amendment addresses this issue
in @ manner consistent with the Commission’s general principle on double counting,

In addition, the reference in current Application Note 11 of the Commentary to §2F1.1 is not clear. This
amendment clarifies the operation of this provision and conforms the language to the phraseology used
elsewhere in the guidelines.

In addition, this amendment clarifies the meaning of the term "infringing items" in §§2B5.3 (Criminal
Infringement of Copyright) and 2B5.4 (Criminal Infringement of Trademark). Staff have reported repeated
questions on this issue.

Finally, this amendment clarifies the operation of $§2B6.1 (Altering or Removing Motor Vehicle
Identification Numbers, or Trafficking in Motor Vehicles or Parts with Altered or Obliterated Identification
Numbers). In United States v. Thomas (5th Cir. 9/16/92), a panel of the Fifth Circuit interpreted this
phrase to mean that once the retail value of the stolen vehicles or parts exceeded $2,000, the court should
apply the fraud table based upon "loss,” rather than "retail value.”" This interpretation is inconsistent with
the way this phrase is used throughout the guidelines. For example, §2B5.1 (Counterfeiting) references the
table in $2F1.1, but the amount to be used is the face value of the counterfeit currency, not "loss"; §2B5.3
(Criminal Infringement of a Copyright) references the table in §2F1.1, but the amount to be used is the
retail value of the infringing items, not "loss."

§2B1.1. Em m
* * =
Commentary
L - -
2 "Loss" means the value of the property taken, damaged, or destroyed. Ordinarily, when property

is taken or destroyed the loss is the fair market value of the particular property at issue. Where
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the market value is difficult to ascertain or inadequate to measure harm to the victim, the court
may measure ioss in some other wa'y, such as reasonable rep!acemenr cost to the victim. Loss

the loss is the cost of repaus not to exceed the !os.r }md rhe properry been
destroyed. Examples: (1) In the case of a theft of a check or money order, the loss is the loss
that would have occurred if the check or money order had been cashed. (2) In the case of a
defendant apprehended taking a vehicle, the loss is the value of the vehicle even if the vehicle is
recovered immediately.

§2F1.1. Fraud and Deceit

(b) Specific Offense Characteristics

3) If the offense involved (A) a misrepresentation that the defendant was acting
on behalf of a charitable, educational, religious or political organization, or a
government agency, or (B) v:olatmn of any judicial or administrative ordcr,
m]uncuon, decree or process i ._ 1
increase by 2 levels. If the resulting

to level 10.
- * -
Commentary
L] L -
Application Notes:
S Subsection (b)(3)(B) provides an adjustment for violation of any judicial or administrative order,

injunction, decree or process. If it is established that an entity the defendant controlled was a party
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10.

1L

to the prior proceeding, and the defendant had knowledge of the prior decree or order, this
provision applies even if the defendant was not a specifically-named party in that prior case. For
example, a defendant whose business was previously enjoined from selling a dangerous product,
but who nonetheless engaged in fraudulent conduct to sell the product, would be subject to this

provision. This subsection does 1ot apply to conduct addressed elsewhere in the guidelines; ¢.g,

a violation caﬁkm_wn of mfease (addreﬁctz‘ m §ZH 7 ( Oﬁme C'ammmed While on Release})

* % %
(b) Fraudulent Loan Application and Contract Procurement Cases
* *® =

In some cases, the loss determined above may significantly understate or overstate the
seriousness of the defendant’s conduct. For example, where the defendant substantially
understated his debts to obtain a loan, which he nevertheless repaid, the loss determined
above (zero loss) will tend not to reflect adequately the risk of loss created by the
defendant’s conduct. Conversely, a defendant may understate his debts to a limited
degree to obtain a loan (e.g, to expand a grain export business), which he genuinely
expected to repay and for which he would have qualified at a higher interest rate had he
made truthful disclosure, but he is unable to repay the loan because of some unforeseen
event (¢.g., an embargo imposed on grain zrpor!:s) which would have cau:ed a default in
any event. In such a case, th :
defendant’s conduct.

In cases in which the loss determined under subsection (b)(1) does not fully capture the
harmfulness and seriousness of the conduct, an upward departure may be warranted. Examples
may include the following:

(a) the primary objective of the fraud was non-monetary;

(b) faise statements were made for the purpose of facilitating some other crime;
(c) the offense caused physical or psychological harm;

(d) the offense endangered national security or military readiness;

(e) the offense caused a loss of confidence in an important institution.

In a few instances, the loss determined under subsection (b)(1) may overstate the seriousness of
the offense. ‘mu may occur, for example, where a defendant aucmpud to ncgoruue an mstmmeur

Offenses involving fraudulent identification documents and access devices, in violation of
18 USC'. §§ 1028md 1029 mabocovemdbythngwdekne #emmymdefammed
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(H).

* L

§2B53. Criminal Infringement of Copyright

* & &
Commentary
- L ] -
L 'Infringing items" means the items that violate the copyright laws (not the legitimate items that are
infringed upon).
L ] L ] L]

§2B5.4. Criminal Infringement of Trademark

L ] - -
§2B6.1. Alterin Removin r Vehicle Identifi n Num r ng in M Vehicl
,: ‘. A o . I 0 , _'l i ‘ o
L] . L ]
Commentary
- E .
Application Notes:
* * &

Synopsis of Proposed Amendment: Under certain statutes addressing extortion and blackmail, the count
of conviction may not be specific enough to distinguish the appropriate guideline under the provisions of
§1B1.2 (Applicable Guidelines). This amendment revises $2B3.3 (Blackmail and Similar Forms of
Extortion) so that in such cases the appropriate guideline will be selected on the basis of the underiying
offense.

§2B33. Blackmal
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(c) =~ Cross References

7 thn Qﬁ'cnse mvoivctf cxwﬂmn undcr color of ofﬁczai nght apply §2C1.1

Ofﬁml Rxgh{}

2y _'Z__'If thc offeusc mvoived c__:;lomon by force or thrca: of i m;ury or serious

Synopsis of Proposed Amendment: This amendment makes conforming changes pertaining to the
interaction of Chapter Two (Offense Conduct) and Chapter Eight (Sentencing of Organizations). The
amendment conforms the language of the special instructions in §§2B4.1 (Bribery in Procurement of Bank
Loan and Other Commercial Bribery), 2C1.1 (Offering Giving Soliciting or Receiving a Bribe; Extortion
Under Color of Official Right), 2E5.1 (Offering Accepting, or Soliciting a Bribe or Gratuity Affecting the
Operation of an Employee Welfare or Pension Benefit Plan), and 2ES.6 (Prohibited Payments or Lending
of Money by Employer or Agent to Employees, Representatives, or Labor Organizations) to the language
of subsection (c)(3) of §8C2.4 (Base Fine). In addition, the amendment adds a conforming special fine
instruction at §§2C1.6 (Loan or Gratuity to Bank Examiner, or Gratuity for Adjustment of Farm
Indebtedness, or Procuring Bank Loan, or Discount of Commercial Paper) and 2C1.7 (Fraud Involving

. Deprivation of the Intangible Right to the Honest Services of Public Officials; Conspiracy to Defraud by

Interference with Governmental Functions). Further, in §2R1.1, this amendment moves the test for
determining an organization’s volume of commerce in a bid-rigging case in which the organization submitted
one or more complementary bids to subsection (b) where it logically fits. Finally, the amendment extends
to individual defendants the same standard for determining the volume of commerce in a bid-rigging case
involving complementary bids as is now used for organizational defendants.

§2B4.1. Bribery in Procurement of Bank Loan and Qther Commercial Bribery

* L] -

(c) Special Instruction for Fines - Organizations

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine),
use the greatest of: (A) the value of the unlawful payment; (B) the value of
the benefit received or to be received in return for the un.lawﬁ.tl payment; or




§2C1.7. Fraud Involving Deprivation of the Intangible Right to the Honest Services of Public Officials;
Conspiracv to Defrand bv Interference with Governmental Functions

G

(1)

the bcncﬁt'mccmd:nr (0 be received in return for the unlawﬁxi payment; or
(C) the rcasunabiy foreseeable consequential damages resulting from the

(c) Special Instruction for Fines - Organizations

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine),
use the greatest of: (A) the value of the unlawful payment; (B) if a bribe, the .
value of the benefit received or to bc received in return for the unlawful
payment; or (C) if a bribe, the 1 3
resulting from the unlawful paym

(c) Special Instruction for Fines - Organizations

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base Fine),
use the greatest of: (A) the value of the unlawfui payment; (B) if a bribe, the
value of the bencefit received o to be r m return for the unlawful
payment; or (C) if a bribe, the feaspaably | L

resulting from the unlawful payment.

(b) Specific Offense Characteristics

?) If the volume of commerce attributable to the defendant was more than
$400,000, adjust the offense level as follows:



(d

Proposed Amendment and Issue for Comment Published at the Request of the Criminal Law Committee of the
Judicial Conference of the United States

29.

30.

Synopsis of Proposed Amendment: This amendment to the Introductory Commentary of Chapter Five,
Part H (Specific Offender Characteristics) provides that departures may be appropriate when offender
characteristics are present to an unusual degree and combined in ways unpormm to the purposes of
sentencing.

Proposed Amendment: The Introductory Commentary to §5H1.1 is amended by inserting the following
additional paragraph as the third paragraph:

"Offender characteristics that are not ordinarily relevant to determining whether a sentence should be
outside the guidelines may be considered if such factors, alone or in combination, are present to an
unusual degree and are important to the sentencing purposes in the particular case.”.

Issue for Comment: The Commission invites comment on whether language in Chapter One, Part A
4(b) (Departures) can be read as overly restrictive of a court’s ability to depart and, if so, how this

language might be amended.

Proposed Amendment and Issues for Comment Published at the Request of the American Bar Association
Sentencing Guidelines Committee

31.

Synopsis of Proposed Amendment: This amendment revises §5K1.1 (Substantial Assistance to
Authorities) to authorize a court to depart, based upon the defendant’s substantial assistance, whether or
not the govemment makes a motion for such a departure (in cases not governed by a mandatory minimum
sentencing statute). (Related amendment proposals: 24 and 47).
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33.

34.

Proposed Amendment: Section 5K1.1 is amended by deleting "Upon motion of the government stating
that" and inserting in lieu thereof "If".

Issue for Comment: The Commission invites comment as to whether it should promulgate an
amendment that would allow a court to impose a sentence other than imprisonment in the case of a first
offender convicted of a non-violent or otherwise non-serious offense and, if so, whether this should be
accomplished either by (A) providing an additional ground for departure in Chapter Five, Part K or by
(B) increasing the number of offense levels in Zone A in Criminal History Category .

Issue for Comment: The Commission invites comment on whether it should increase the availability
of the type of sentences provided for in Zones A and B of Chapter Five, Part A (Sentencing Table) to
more offense levels within all Criminal History categories.

Issue for Comment: The Commission invites comment on whether it should amend Section 1B1.3
(Relevant Conduct) so as to restrict the court’s consideration of conduct that is relevant to determining
the applicable guideline range to (A) conduct that is admitted by the defendant in connection with a
plea of guilty or nolo contendere and/or (B) conduct that constitutes the elements of the offense of
which the defendant was convicted. (Related amendment proposals: 1 and 35).

Proposed Amendments and Issues for Comment Published at the Request of the Practitioners’ Advisory Group

35.

36.

37.

Synopsis of Proposed Amendment: This amendment addresses the consideration of conduct of which
the defendant has been acquitted after trial under §1B1.3 (Relevant Conduct). (Related amendment
proposals: 1 and 34).

Proposed Amendment: Section 1B1.3 is amended by inserting the following additional subsection:

[Option 1: "(c) Conduct of which the defendant has been acquitted after a court or jury trial shall not
be considered under this section.”.]

[Option 2: "(c) Conduct of which the defendant has been acquitted after a court or jury trial shall not
be considered under this section unless the Government proves by clear and convincing evidence that
the defendant has committed the conduct for which he/she has been acquitted.”.]

Synopsis of Proposed Amendment: This amendment adds commentary to §6B1.2 (Standards for
Acceptance of Plea Agreements) to encourage plea negotiations that realistically reflect the probable
outcome under the sentencing guidelines. (Related amendment proposal: 25).

Proposed Amendment: The Commentary to §6B1.2 is amended by inserting the following additional
paragraph at the end: !

"The Commission encourages the government prior to the entry of a guilty plea or nolo
contendere plea under Rule 11 of the Federal Rules of Criminal Procedure to disclose to the
defendant the facts and circumstances of the offense and offender characteristics, then known
to the government, that are relevant to the application of the sentencing guidelines.”,

Issue for Comment: The Commission invites comment on whether the commentary to §2B1.1 should
be conformed to §2F1.1 by stating that: A) the amount of the loss is the actual or intended loss,
whichever is greater; B) loss figures should be reduced to reflect the amount the victim has recovered
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39.

prior to discovery of the offense or which the victim expects to recover from any assets originally
pledged by the defendant; and C) the loss may in some cases significantly overstate or understate the
seriousness of the defendant’s conduct. In such cases, a departure from the guidelines may be
considered. (Related amendment proposals: 6 and 7).

Issue for Comment: The Commission invites comment on whether §2B1.1 should contain specific
offense characteristics adjusting a defendant’s offense level downward because he did not personally
profit from the theft (e.g., an accountant who is aware of embezzlement by a company president, but
does not personally gain), and whether there should be a cap on the offense level for minor or minimal
participants sentenced under §2B1.1.

Synopsis of Proposed Amendment: This amendment reduces the maximum offense level for drug quantity
from 42 to 36 (36 was the maximum offense level in the original sentencing guidelines); provides additional
enhancements for weapon usage, principal organizers of large scale organizations, and obtaining substantial
resources from engaging in the criminal activity by a defendant with an aggravating role; places a cap on
the offense level for defendants with mitigating roles; reduces the offense levels associated with higher drug
quantities by 2 levels; provides a greater reduction for a significantly minimal participant; and provides
additional guidance for the determination of mitigating role. (Related amendment proposals: 8, 9, 48, and
60).

Proposed Amendment: Section 2D1.1(a)(3) is amended by inserting the following at the end:
"Provided, that if the defendant qualifies for a mitigating role adjustment pursuant to §3B1.2 (Mitigating- :

Role) and the offense involves any of the controlled substances listed below, the base offense level shall
not exceed level 32:

(a) Heroin;
(b) Cocaine;
(c) Cocaine Base;

(d) Phencyclidine (PCP);

(e) Lysergic Acid Diethylamide (LSD);

H N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide;
(2) Marihuana;

(h) Methamphetamine.

Provided, that if the offense involves any controlled substance other than those listed in subparagraphs
(a) through (g) above, and the defendant qualifies for a mitigating role adjustment pursuant to §3B1.2
(Mitigating Role), the base offense level shall not be greater than level 24. If an offense involves both
the above listed controlled substances and other controlled substances, apply the offense level specified
in the Drug Quantity Table set forth in subsection (c) below, but the base offense level shall not exceed
32 if the defendant qualifies for a mitigating role adjustment pursuant to §3B1.2 (Mitigating Role).".

Section 2D1.1(b) is deleted and the following inserted in lieu thereof:
"(b)  Specific Offense Characteristics
(1) If a dangerous weapon (including a firearm) was actually possessed by the defendant,
or the defendant induced or directed another participant to actually possess a
dangerous weapon, increase by 2 levels.
) If a dangerous weapon (including a fircarm) was actually brandished or displayed or
fired by the defendant, or the defendant induced or directed another participant to
brandish, display, or fire a dangerous weapon, increase by 4 levels.

3) If a dangerous weapon (including a firearm) was actually used by the defendant and
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©)

(6)

as a result someone other than the defendant received serious bodily injury, or if the
defendant induced or directed another participant to use a dangerous weapon and
someone other than that participant received serious bodily injury, or if the defendant
created a substantial risk of death or serious bodily injury, or induced or directed
another participant to participate in activity that created a substantial risk of death or
serious bodily injury, increase by 6 levels.

If the defendant is convicted of violating 21 U.S.C. § 960(a) under circumstances in
which (A) an aircraft other than a regularly scheduled commercial air carrier was used
to import the controlled substance, or (B) the defendant acted as a pilot, copilot,
captain, navigator, flight officer, or any other operation officer aboard any craft or
vessel carrying a controlled substance, increase by 2 levels. If the resulting offense
level is less than level 26, increase to level 26.

If the defendant was the principal organizer or leader of criminal activity that involved
15 or more participants, increase by 2 levels.

If the defendant engaged in criminal activity from which he obtained substantial
income or resources, and the defendant qualifies for an aggravating role adjustment
pursuant to §3B1.1 (Aggravating Role), increase by 2 levels.”.

Section 2D1.1(c) is amended by deleting subdivisions 1-11; by renumbering subdivisions 12-19 as 9-16:
and by inserting the following as subdivisions 1-8:

(1)

@

At least 30 KG of Heroin (or the equivalent ' Level 36

amount of other Schedule I or IT Opiates);

At least 150 KG of Cocaine (or the equivalent

amount of other Schedule I or II Stimulants);
At least 1.5 KG of Cocaine Base;

At least 30 KG of PCP, or at least 3 KG of
PCP (actual);

At least 30 KG of Methamphetamine, or at

least 3 KG of Methamphetamine (actual), or at
least 3 KG of "Ice™;

At least 300 G of LSD

(or the equivalent amount of other Schedule I
or II Hallucinogens);

At least 12 KG of Fentanyl;

At least 3 KG of a Fentanyl Analogue;
At least 30,000 KG of Marihuana;

At least 6,000 KG of Hashish

At least 600 KG of Hashish Oil.

At least 10 KG but less than 30 KG or more of Level 34
Heroin (or the equivalent amount of other

Schedule I or I Opiates);

At least 50 KG but less than 150 KG of Cocaine

(or the equivalent amount of other Schedule
I or II Stimulants);

At least 500 G but less than 1.5 KG of
Cocaine Base;
At least 10 KG but less than 30 KG of PCP,

or at least 1 KG but less than 3 KG of PCP (actual);
At least 10 KG but less than 30 KG of
Methamphetamine, or at least 1 KG but less than

3 KG or more of Methamphetamine (actual), or at
least 1 KG but less than 3 KG or more of "Ice”;
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4

(5)

At least 100 G but less than 300 G or more of LSD
(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 4 KG but less than 12 KG or more

of Fentanyl;

At least 1 KG but less than 3 KG or more of

a Fentanyl Analogue;

At least 10,000 KG but less than 30,000 KG or
more of Marihuana;

At least 2,000 KG but less than 6,000 KG or

more of Hashish;

At least 200 KG but less than 600 KG or more

of Hashish Oil.

At least 3 KG but less than 10 KG of Heroin

(or the equivalent amount of other Schedule I

or II Opiates);

At least 15 KG but less than 50 KG of Cocaine

(or the equivalent amount of other Schedule I

or II Stimulants);

At least 150 G but less than 500 G of Cocaine Base;

At least 3 KG but less than 10 KG of PCP, or at

least 300 G but less than 1 KG of PCP (actual);

At least 3 KG but less than 10 KG of Methamphetamine,

Level 32

or at least 300 G but less than 1 KG of Methamphetamine (actual), or at least

300 G but less than 1 KG of "Ice";

At least 30 G but less than 100 G of LSD

(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 1.2 KG but less than 4 KG of Fentanyl,

At least 300 G but less than 1 KG of Fentanyl Analogue;

At least 3,000 KG but less than 10,000 KG of Marihuana;

At least 600 KG but less than 2,000 KG of Hashish;

At least 60 KG but less than 200 KG of Hashish Oil.

At least 1 KG but less than 3 KG of Heroin

(or the equivalent amount of other Schedule

I or II Opiates);

At least 5 KG but less than 15 KG of Cocaine

(or the equivalent amount of other Schedule

I or II Stimulants);

At least 50 G but less than 150 G of Cocaine Base;

At least 1 KG but less than 3 KG of PCP, or at

least 100 G but less than 300 G of PCP (actual);

At least 1 KG but less than 3 KG of

Methamphetamine, or at least 100 G but less

than 300 G of Methamphetamine (actual), or

at least 100 G but less than 300 G of "Ice”;

At least 10 G but less than 30 G of LSD

(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 400 G but less than 1.2 KG of Fentanyl;

At least 100 G but less than 300 G of a Fentanyl Analogue;
At least 1,000 KG but less than 3,000 KG of Marihuana;
At least 200 KG but less than 600 KG of Hashish;

At least 20 KG but less than 60 KG of Hashish Oil.

At least 700 G but less than 1 KG of Heroin

(or the equivalent amount of other Schedule
I or II Opiates);
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)

At least 3.5 KG but less than 5 KG of Cocaine

(or the equivalent amount of other Schedule

I or II Stimulants);

At least 35 G but less than 50 G of Cocaine Base;

At least 700 G but less than 1 KG of PCP, or at least

70 G but less than 100 G of PCP (actual);

At least 700 G but less than 1 KG of Methamphetamine,
or at least 70 G but less than 100 G of Methamphetamine
(actual), or at least 70 G but less than 100 G of "Ice”;

At least 7 G but less than 10 G of LSD

(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 280 G but less than 400 G of Fentanyl;

At least 70 G but less than 100 G of Fentanyl Analogue;
At least 700 KG but less than 1,000 KG of Marihuana;

At least 140 KG but less than 200 KG of Hashish;

At least 14 KG but less than 20 KG of Hashish Oil.

At least 400 G but less than 700 G of Heroin

(or the equivalent amount of other Schedule

[ or II Opiates);

At least 2 KG but less than 3.5 KG of Cocaine

(or the equivalent amount of other Schedule

[ or II Stimulants); )

At least 20 G but less than 35 G of Cocaine Base;

At least 400 G but less than 700 G of PCP, or at

least 40 G but less than 70 G of PCP (actual);

At least 400 G but less than 700 G of Methamphetamine,
or at least 40 G but less than 70 G of Methamphetamine
(actual), or at least 40 G but less than 70 G of "Ice";

At least 4 G but less than 7 G of LSD

(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 160 G but less than 280 G of Fentanyl;

At least 40 G but less than 70 G of a Fentanyl Analogue;
At least 400 KG but less than 700 KG of Marihuana;

At least 80 KG but less than 140 KG of Hashish;

At least 8 KG but less than 14 KG of Hashish Oil.

At least 100 G but less than 400 G of Heroin

(or the equivalent amount of other Schedule

I or IT Opiates);

At least 500 G but less than 2 KG of Cocaine

(or the equivalent amount of other Schedule

I or II Stimulants);

At least 5 G but less than 20 G of Cocaine Base;

At least 100 G but less than 400 G of PCP, or at

least 10 G but less than 40 G of PCP (actual);

At least 100 G but less than 400 G of Methamphetamine,
or at least 10 G but less than 40 G of Methamphetamine
(actual), or at least 10 G but less than 40 G of "Ice";

At least 1 G but less than 4 G of LSD

(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 40 G but less than 160 G of Fentanyl;

At least 10 G but less than 40 G of a Fentanyl Analogue;
At least 100 KG but less than 400 KG of Marihuana;

At least 20 KG but less than 80 KG of Hashish;

At least 2 KG but less than 8 KG of Hashish Oil.

Level 26

Level 24
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The Commentary to §2D1.1 captioned "Application Notes" is amended by inserting the following

At least 70 G but less than 100 G of Heroin Level 22
(or the equivalent amount of other Schedule

[ or II Opiates);

At least 350 but less than 500 G of Cocaine

(or the equivalent amount of other Schedule

[ or IT Stimulants);

At least 3.5 G but less than 5 G of Cocaine Base;

At least 70 G but less than 100 G of PCP, or at

least 7 G but less than 10 G of PCP (actual);

At least 70 G but less than 100 G of Methamphetamine,

or at least 7 G but less than 10 G of Methamphetamine

(actual), or at least 7 G but less than 10 G of "Ice";

At least 700 MG but less than 1,000 MG of LSD

(or the equivalent amount of other Schedule I or II Hallucinogens);
At least 28 G but less than 40 G of Fentanyl;

At least 7 G but less than 10 G of a Fentanyl Analogue;

At least 70 KG but less than 100 KG of Marihuana;

At least 14 KG but less than 20 KG of Hashish;

At least 1.4 KG but less than 2 KG of Hashish Oil.".

additional note:

" 16-

In defining substantial income or resources the Court should refer to the body of definitional

law that has developed in interpreting Title 21 U.S.C. § 848(c)(2)(B).".

Section 3B1.2 is deleted in its entirety and the following inserted in lieu thereof:

"§3B1.2. Mitigating Role
Based on the defendant’s role in the offense, decrease the offense level as follows:
(a) If the defendant was a significantly minimal participant in any criminal activity,
decrease by 6 levels.
(b) If the defendant was a minimal participant in any criminal activity, decrease
by 4 levels.
(c) If the defendant was a minor participant in any criminal activity, decrease by
2 levels.
In cases falling between (a) and (b), decrease by 5 levels.
In cases falling between (b) and (c), decrease by 3 levels.
Commentary
Application Notes:
1. This section provides a downward adjustment in offense level for a defendant who has a

significantly minimal role (6-level reduction), a minimal role (4-level reduction) or a minor role
(2-level reduction) in the criminal activity for which the defendant is accountable under §1B1.3
(Relevant Conduct). In cases falling between (a) and (b), a 5-level reduction is provided, and
in cases falling between (b) and (c), a 3-level reduction is provided.

To determine whether a defendant warrants a mitigating (significantly minimal, minimal, or
minor) role adjustment requires an assessment of the defendant’s role and relative culpability
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in comparison with the other participants in the criminal activity for which the defendant js
accountable pursuant to §1B1.3 (Relevant Conduct). The fact that the conduct of onc
participant warrants an upward adjustment for an aggravating role (§3B1.1) or warrants no
adjustment, does not necessarily mean that another participant must be assigned a downward
adjustment for a mitigating (significantly minimal, minimal, or minor) role. See the definition
of "participant” in Note 1 of §3B1.1.

Subsection (a) (6-level reduction) applies to a defendant who plays a significantly minimal role
in concerted activity. To qualify for significantly minimal role under subsection (a), the
defendant must be the least culpable of the participants in the criminal activity. Such
defendants ordinarily must have all of the characteristics consistent with a mitigating role listed
in Note 6 and must be the least culpable. If more than one defendant equally qualifies as the
least culpable, both defendants qualify for this reduction.

Subsection (b) (4-level reduction) applies to a defendant who plays a minimal role in concerted
activity. To qualify for a minimal role adjustment under subsection (b), the defendant plainly
must be one of the least culpable, but not the least culpable, of the participants in the criminal
activity. Such defendants ordinarily must have all of the characteristics consistent with a
mitigating (significantly minimal, minimal, or minor) role listed in Note 6.

To qualify for a minor role adjustment under subsection (c) (2-level reduction), the defendant
plainly must be one of the less culpable participants in the criminal activity, but have a role that
cannot be described as minimal.

The following is a non-exhaustive list of characteristics that ordinarily are associated with a .
mitigating (significantly minimal, minimal, or minor) role:

(a) the defendant performed only unskilled and unsophisticated tasks;

(b) the defendant had no decision-making authority or responsibility;

(c) total compensation to the defendant must be small in relation to the compensation or
gain realized by those persons who do not have a mitigating role in the offense and
should ordinarily not exceed $5,000 and generally should be paid as a flat fee; and

(d) the defendant did not exercise any supervision over other participant(s).

With regard to offenses involving contraband (including controlled substances, a defendant who

(a) sold, or negotiated the terms of the sale of, the contraband;
(b) had an ownership interest in any portion of the contraband;
(© financed any aspect of the criminal activity; or

(d) transported contraband

shall not receive a mitigating (significantly minimal, minimal, or minor) role adjustment below
the Chapter Two offense level that the defendant would have received for the quantity of
contraband that the defendant sold, negotiated, owned, or transported, or for that aspect of the
criminal activity that the defendant financed because, with regard to those acts, the defendant
has acted as neither a significantly minimal, minimal, or minor participant. For example, a

-street dealer who sclls 100 grams of cocaine and who is held accountable under §1B1.3

(Relevant Conduct) for only that quantity shall not be considered for a mitigating (significantly
minimal, minimal, or minor) role adjustment. In contrast, a street dealer who sells 100 grams
of cocaine, but who is held accountable, pursuant to §1B1.3, for a jointly undertaken criminal
activity involving 5 kilograms of cocaine may, if otherwise qualified, be considered for a
mitigating (significantly minimal, minimal, or minor) role adjustment, but the resulting offense
level may not be less than the Chapter Two offense level for the 100 grams of cocaine that the

- defendant sold.

Consistent with the structure of the guidelines, the defendant bears the burden of persuasion
in establishing entitement to a mitigating (significantly minimal, minimal, or minor) role
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adjustment. In determining whether a mitigating (significantly minimal, minimal or minor) role
adjustment is warranted, the court should consider all of the available facts, including any
information arising from the circumstances of the defendant’s arrest that may be relevant to a
determination of the defendant’s role in the offense. In weighing the totality of the
circumstances, a court may consider a defendant’s assertion of facts that supports a mitigating
role adjustment. However, a court is not required to find, based solely on the defendant’s bare
assertion, that such a role adjustment is warranted.

Background: This section provides a range of adjustments for a defendant who plays a part in
committing the offense that makes him substantially less culpable than the average participant. The
determination whether to apply subsection. (a), subsection (b) or subsection (c), or an intermediate
adjustment, involves a determination that is heavily dependent upon the facts of the particular case.”.

Issue for Comment: The Commission invites comment on whether pursuant to 28 U.S.C. § 944(w) the
Commission should ask Congress to modify or eliminate the provisions that distinguish between the
punishment for powdered cocaine and cocaine base (crack) at the quantity ratio of 100 to 1. Critics
argue that little scientific support for a 100 to 1 ratio exists and emphasize that the racial make-up for
crack defendants is predominantly black (92.6%) while powdered cocaine defendants are predominantly
non-black (70.3%). Given the maxim that the appearance of fairness is almost as important as fairness
itself, these critics indicate that the evidence supports the elimination of the 100 to 1 quantity ratio.

Comment is further invited as to whether a change is appropriate in the quantity-based guidelines system
for cocaine base (crack) for offenses involving the distribution or possession of amounts above the 10-

~ year mandatory minimum level (50 grams) and below the S-year mandatory minimum level (5 grams) .

in that the legislative history of this section of the 1986 Crime Control Act indicates that the mandatory
minimum was designed to target street-level dealers who possess small quantities of cocaine base
(crack). Critics argue that a quantity-based sentencing system for all defendants who possess or
distribute cocaine base (crack) increases the sentencing range of defendants in a particularly harsh
manner beyond those targeted by Congress.

/
Finally, comment is invited as to whether any guidelines distinction as opposed to mandatory minimum
distinction needs to be drawn between cocaine and cocaine base (crack) in light of the fact that the
legislative history targets only street dealers and the mandatory minimums successfully provided
significantly increased punishment for those targets while the quantity-based guidelines system for
cocaine base (crack) increases the range of defendants targeted resulting in particularly harsh sentences
for defendants who happen to be black.
\

Proposed Amendments Published at the Request of the Internal Revenue Service

41.

Synopsis of Proposed Amendment: This amendment consolidates current §§2T1.1, 2T1.2, 2T1.3, and
2T1.S into one offense guideline, increases the minimum base offense levels for offenses currently covered
by §52T1.1 and 2T1.3 from level 6 to level 10, increases the minimum offense level for offenses currently
covered by $2T1.2 from level 5 to level 9, adopts a uniform definition of tax loss, and creates a new offense
guideline to cover violations of the omnibus clause of 26 U.S.C. § 7212(a). (Related amendment proposal:
21).

Proposed Amendment: Sections 2T1.1 through and including 2T1.9 are deleted and the following
inserted in lieu thereof (Note: unless otherwise provided, the Commentary applicable to each guideline -
is unchanged):

"§2T1.1.
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)1.

R &

(a)

(b)

(A)
(B)
(©)
(D)
(E)
(F)
(G)
(H)
(D

()

Base Offense Level:

(1)
2

3

(4)

if the defendant is convicted of tax evasion, 10.

if the defendant is convicted of filing fraudulent or false statements
under penalty of perjury, 10;

if the defendant is convicted of failure to file a return, supply
information, or pay tax, 9;

if the defendant is convicted of the misdemeanor of filing fraudulent
returns, statements, or other documents not required to be signed
under penalty of perjury, 6;

Specific Offense Characteristics

(1) If the "tax loss" exceeded $10,000, increase the offense level as
follows:

Tax Loss T in Level

$10,000 or less no increase

More than $10,000 add 1

More than $20,000 - add 2

More than $40,000 add 4

More than $70,000 add 5

More-than $120,000 add 6

More than $200,000 add 7

More than $350,000 add 8

More than $500,000 add 9

More than $800,000 add 10.

For purposes of the guidelines in Part T, Offenses Involving Taxation, "tax loss" shall
mean the loss that was the object of the evasion or fraud..

@

(©)

If the defendant failed to report or to correctly identify the source of
income exceeding $10,000 in any year from criminal activity, increase
by 2 levels.

If sophisticated means were used to impede discovery of the nature
or extent of the offense, increase by 2 levels.

Statutory Provisions: 26 U.S.C. §§ 7201, 7203 (other than a willful violation of 26 U.S.C. § 6050I), 7206

'E.‘ 1 . I[ I "

1.

(other than a willful violation of 26 U.S.C. § 60501 and not including § 7206(2)) and 7207.

For purposes of this guideline, the tax loss is the amount of loss that was the object of the
evasion or fraud. The amount of loss that would have resulted had the scheme or fraud
succeeded is properly considered the amount of loss that was the object of the scheme or fraud.
The success or failure of a tax evasion or fraud scheme is irrelevant. In typical circumstances,
loss should be calculated as indicated in the following examples:

(i) If the offense involved improperly claiming a deduction or an exemption or causing another
to improperly claim a deduction or exemption, the tax loss shall be the amount of the improper
deduction or exemption multiplied by the applicable tax rate(s).
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(ii) If the offense involved filing a return in which gross income was underreported, the tax loss
shall be the amount of income omitted from the return multiplied by the applicable tax rate(s).

(itf) If the offense involved improperly claiming a deduction designed to provide a basis for tax
evasion or tax fraud in the future, the tax loss shall be the amount of the deduction multiplied
by the applicable tax rate for the tax year for which the return was filed.

(iv) If the offense involved failing to file a tax return, the tax loss shall be gross income minus
the applicable amount for personal exemption(s) and the amount of the applicable standard
deduction, multiplied by the applicable tax rate(s).

(v) If the offense involved improperly claiming a tax credit (i.e., an item that reduces the
amount of tax directly), the tax loss is the amount of the improper tax credit.

(vi) If the offense involved improperly claiming a refund to which the claimant was not entitled,
the tax loss shall be the amount of the claimed refund.

2, In calculating tax loss, there shall be a rebuttable presumption that the tax loss is the amount
calculated under these provisions. If the defendant provides credible evidence that the actual
tax loss in the case was different than the amount calculated under these provisions, the tax loss
shall be the actual amount established by the defendant. However, the defendant may not
attempt to show that the actual tax loss was less than the amount calculated under these
provisions by asserting that the intended loss was less than that which would have resulted had
the scheme succeeded.

3, In calculating tax loss, the court should utilize as many of the methods set forth in paragraph
1. as fit the circumstances of the case and as most nearly approximate the greatest harm that
would have resulted had the scheme succeeded. Where none of the methods of calculating loss
fits the circumstances of the particular case, the court should utilize any method that appears
appropriate to most nearly calculate the loss that would have resulted had the scheme
succeeded.

Delete application note 4 and renumber existing application note 3 as application note 4.
§2T1.2. Failing to Collect or Truthfully Account for and Pay Over Tax

(a) Base Offense Level: 10

(b) Specific Offense Characteristic

(1) If the amount of tax not collected or accounted for and paid over exceeds
$10,000, increase the offense level as specified in §2T1.1.

(c) Cross Reference _
(1) Where the offense involved embezzlement by withholding tax from an
employee’s earnings and willfully failing to account to the employee for it,

apply §2B1.1 (Larceny, Embezzlement, and Other Forms of Thcft) if the
resulting offense level is greater than determined above.

Statutory Provision: 26 U.S.C. § 7202.
§2T1.3. Offenses Relating to Withholding Statements

(a) Base Offense Level: 4
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Statutory Provision: 26 U.S.C. §§ 7204, 7205.
’. : §2T14 Adding, Assisting, Procuring, Counseling or Advising Tax Fraud
- (a) Base Offense Level: 10
| (b) Specific Offense Characteristics

-"-_1:;‘._!;:,‘. : 1) If the resulting tax loss as defined in §2T1.1 exceeds $10,000, increase the

Mg 7o offense level as specified in §2T1.1.
e it
(2) If the defendant committed the offense as part of a pattern or scheme from
- which he derived a substantial portion of his income, increase by 2 levels.
£ o
3) If sophisticated means were used to impede discovery of the nature or extent

of the offense, increase by 2 levels.

4) If the defendant was in the business of preparing or assisting in the
preparation of tax returns, increase by 2 levels.

Siﬂmwmm 26 U.S.C. § 7206(2).
§2’r15 Corrupt Endeavors

';- 1 B ;“1.- (a) Base Offense Level: 10

(b) Specific Offense Characteristic

£5 _r-’-..'i.- : (1) If the tax loss as defined in §2T1.1 exceeds $10,000, increase the offense level
i DAl T : as specified in §2T1.1.

St g;g;gg rovision: 26 U.S.C. § 7212(a) (omnibus clause).

Qplicangn Ng§§§

.1 Thissection applies to the omnibus clause of 26 U.S.C. § 7212(a) concerning corrupt endeavors
to obstruct or impede the due administration of the internal revenue laws. It does not apply
_ . to offenses under 26 U.S.C. § 7212(a) involving corrupt or forcible interference with an officer
S ., oremployee of the United States acting in an official capacity. Such offenses will be sentenced
© o deisidv under §2A22 or §2A23.

6. Fail Depasit Collected Taxes in T : Reaxited Afc Noti
(a) Base Offense Level: 4
) Specific Offense Characteristic

(1) If the amount of tax not deposited exceeds $10,000, increase the offense level
as specified in §2T1.1.

V3 “Statutory Provision: 26 USS.C. §§ 7215, T212(b).

“§2T1.7. Conspiracy to Impair, Impede, or Defeat Tax
R (a)  Base Offense Level: 10




42.

(b) Specific Offense Characteristics

(1) If the tax loss as defined in §2T1.1 exceeds $10,000, increase the’ offensc level
as specified in §2T1.1.

(2) If the offense involved the planned or threatened use of violence, increase by
4 levels.
(3) If the conduct was intended to encourage persons in addition to co-

conspirators to violate the internal revenue laws or impede or u:upalr the
[nternal Revenue Service in the assessment and collection of revenue, increase
by 2 levels.

(4) If sophisticated means were used to impede discovery of the nature or extent
of the offense, increase by 2 levels.

Statutory Provision: 18 U.S.C. § 371.".

Synopsis of Proposed Amendment: Option 1 of this amendment increases the offense level for offenses
grouped together under §3D1.2(c) when the count that has the specific offense characteristic requiring such
grouping has a lower offense level than the other count. Option 2 adds a 2-level increase in §§2D1.1 and
251.1 when the defendant fails to report income exceeding $10,000 in any one year. iy

Proposed Amendment: [Option 1 - Section 3D1.3 is amended by mscrnng the fol.lowmg addmonal'_
subsection: ’

"(c) In the case of offense’ grouped together pursuant to §3D1.2(c), when the count that has a
specific offense characteristic has an offense level less than the offense level applicable to the
group under this provision, the offense level determined in (a) shall be increased by two
levels.".]

lh!r

[Option 2 - Section 2D1.1(b) is amended by inserting the following additional subdmsmn

"(3) If the defendant failed to report income exceeding $10,000 in any year from -lhe" unlawful
manufacturing, importing, exporting, trafficking, or possession of drugs, increase by 2 levels.”,

Section 281.1(b) is amended by inserting the following additional subdivision:

"(3) If the defendant failed to report income exceeding $10,000 in any year, increase by two levels.”.]

osapiy

ook
Synopsis of Proposed Amendment: This amendment revises the multiple-count grouping rules in §3D 1.4
(Determining the Combined Offense Level). Under this amendment, count groups that are nine or more
levels less serious than the most serious count group would be assigned one-half unit each. Currently, only
count groups that are five to eight levels less serious than the most serious count group receive one-half unit; -
count groups that are nine or more levels less serious than the most serious count group are d:.sregarded.

Proposed Amendment: Subsections (b) and (c) of §3D1.4 are deleted and the following mscrtcd in hcu
thereof:

"(b)  Count as one-half Unit any Group that is 5 or more levels less serious than the Gmup wlth the
highest offense level.". e
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Proﬂdsed Amendmeuts Published at the Request of the United States Postal Service

44 ' Synopsas of Proposed Amendment: This amendment increases the offense level for theft of mail by 2 levels
i m addition to the monetary value of the propenty stolen. In addition, it prowdes a minimum offense level

S ) of .?4 1f the offense involved an organized scheme to steal mail.

Proposed Amendment: Section 2B1.1(b)(4) is amended to read as follows: "If undelivered United States
mail was taken, increase the base offense level by 2 levels prior to the application of subsection (b)(1).".

" Séction 2B1.1 is amended by inserting the following additional subdivision:

428" “if the offense involved an organized scheme to steal undelivered United States mail, and the
offense level determined above is less than level 14, increase to level 14.".

'4‘5.'f bynopms of Proposed Amendment: This amendment creates a new victim-related general adjustment to
take into account the increased harm caused when there is more than one victim.

"Pr'gibo's,ed Amendment: Chapter Three, Part A, is amended by inserting the following addition section:

. '§3A14. Multiple Victims

If the offense affected more than one victim, increase the offense level by 2 levels. If
the offense affected 100 victims or more, increase the offense level by 2 levels for every .
250 victims.

A R e 2:99
100-349
350-649

650 or more

00 B

':Synonsls of Proposed Amendment: This amendment adds language to §3B1.3 (Abuse of a Position of
T rusr or Use of Special Skill) providing that this enhancement applies to all postal employees in respect
_'s ;ec:ﬁed offenses. (Related amendment proposal: 23).

SHarh

rPrc:pmsn:d Amendment: The Commentary to §3B1.3 captioned "Application Notes" is amended in Note

Qs Ll by\ mscmng the following additional paragraph at the end:

"I‘hxs enhancement applies to all postal employees in respect to the following offenses: theft or
bstmcnon of Umted. States mail (18 U.S C. §§ 1703, 1709), cmbculcmcnt of Postal Service funds (18

= {-.U L

l‘fiéq;gé?edwﬁmem)menls Published at the Request of the Legislative Subcommittee of the Federal Defenders
a0 - LA Ly

47. Synopsis of Proposed Amendment: This amendment eliminates from §5K1.1 (Substantial Assistance to
‘Aurhc!rmes ) the language requiring a government motion before the sentencing court can depart. (Related
amgndmem proposals: 24 and 31). .

i Pmpc.;cd Am ndment; The first sentence of §5K.1.1 is amended to read as follows:

' ‘Tbe c.ou.rt may depa.rt from the guidelines upon a ﬁndmg that the defendant has substanually assisted
" in the investigation or prosecution of another person.”
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48.

49.

50.

* would not be a part of the mixture, and the weight of the water would not be used’in'detérm

Synopsis of Proposed Amendment: This amendment revises §2D 1.1 (Unlawful Manufacmnng, Impapmg,
Exporting, or Trafficking; Attempt or Conspiracy) to establish ceilings on the offense level for minor and
minimal participants in jointly-undertaken activity. The amendment carries forward the pa{:cy of $3B1:2

to provide a greater reduction for minimal participants than for minor participants ami’ :he "policy of this
guideline to treat certain controlled substances more harshly than others. Thus, the amendmem sels a
ceiling for minor participants that is higher than the ceiling for minimal pamcspanrs and a ‘ceiling for
certain controlled substances (e.g., heroin) that is higher than the ceiling for other canrro!{ed substances
(e.g. manihuana). (Related amendment proposals: 8, 9, 39, and 60). 5 o
Proposed Amendment: Section 2D1.1(b) is amended by inserting the following additionqj_;qbdiﬁsions:

"(3) If the defendant was a minimal participant in the criminal activity upon wl:nch the offense of
conviction is based, and the offensc of conviction involved -- ;

(A) marihuana, hashish, hashish oil, a Schedule I or I depressant, or a Schedule II, IV, or
V substance, reduce by 4 levels, but in no event shall the offense Ievel be greater than
level 16; or i

i LAY
4 :

(B) any other controlled substance, reduce by 4 levels, but in no event. shall Lhc offense
level be greater than level 20.

4) If the defendant was a minor participant in the criminal activity upon which ‘the ‘offense of
conviction is based, and the offense pf conviction involved --

(A) marihuana, hashish, hashish oil, a Schedule I or II depressant, or a Schedule I, IV, or .
V substance, reduce by 2 levels, but in no event shall the offense level be greater than
level 22; or

(B) any other controlled substance, reduce by 2 levels, but in no event shall the offense
level be greater than level 26.".

Synopsis of Proﬁosed Amendment: This amendment clarifies that the weight used to determine the

_offense level under §2D1.1 (Unlawful Manufacturing Importing Exporting, or Trafficking; Attempt or

Conspiracy) does not include (1) the weight of a substance that is involved in the manufacrum of 4
controlled substance but that does not become a part of the final product (e.g., waste water that has béen
used to wash out impurities or to form a precipitate) and (2) the weight of a substance to wh:ch the drug
is bonded or in which the drug is suspended (e.g., cocaine mixed with beeswax). (Relared dmendment
proposal: 10). e }.H

Proposed Amendment: The Commentary to §2D1.1 captioned "Application Notes" is a.mchdcd in Note
1 by adding at the end thereof the following: R

" The term "mixture or substance” does not include portions of a mixture that 2 a.re u.nIngcsublc or
unmarketable, or that have to be separated from the controlled substance before the controlled
substance can be used. For example, the fiberglass in a cocaine-fiberglass bonded suitease would-aet-
be a part of the mixture, and the weight of the fiberglass would not be used in determining the offense
level under this guideline. Similarly, the waste water used in the manufacture of a coatrollcc!_ substancc

offense level under this guideline.”.

e

Synopsis of Proposed Amendment: This amendment bases the offense levels in §2D1L.I (Unlawful
Manufacturing, Importing, Exporting, or Trafficking; Attempt or Conspiracy) on the amount of actual LSD
involved to eliminate the disparately high offense levels applicable to low-level traffickers in'LSD. The
dosage quantity of LSD is so small that at present nearly all of the weight used to determine a defendant’s

DR S M
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pumshmenr comes from the weight of the carrier. Thus, a defendant who has enough pure LSD to produce
65,000 doses has an offense level that is the same as a defendant with blotter paper containing 500 doses
i of LSD, .
o ',P}'-op;)se'd Amendment: The asterisk footnote to subsection (c) of §2D1.1 is amended by adding after
the first paragraph the following new paragraph:

"In determining the weight of LSD, use the actual weight of the LSD itself. The weight of any
... carrier mcdmm (blotter paper, for example) is not to be counted.”.

gE T ;"' ..
_5_ Synopﬂs of Propnsed Amendment: The !egufanve history behind the enactment of strong penalties for
.- wcocaine base indicates that Congress was targeting the rock form of cocaine that can be smoked and that

is marke_fgb!e in small quantities at a re!a:iveb; low price. The street name for this substance is "crack".

This amendment specifies that the term "cocaine base" in §ZDI 1 (Unlawful Manufacturing Importing,

E;pomng or Traﬁ'ic}ang, Attempt or Conspiracy) means "crac

e ISPt
'.- Pmpqsed Amendment The astensk Eootnolc to suhsect:on (c) of § 2D1.1is amended by adding at the
_ end tl;crcof the following new paragraph:
ot Jl" 1
rﬁ 8 *,I ,.':',_. Fp; the purposes of th1s gwdclmc, thc term "cocaine base” means the lumpy, rock-like form
' of copamc base usually prepared by processing cocaine Hel and sodium bicarbonate. ‘Crack’ is the
street name for this form of cocaine base.".

2y 5 Sf\_nopsis u{ Proposed Amendment: This ameudment rcqmms the sentencing court, where the guidelines
make a defendant eligible for a sentence of probation without a confinement condition, to sentence that
defendant to probation without a confinement condition unless the court finds that imprisonment is
- qucgssm to serve the purposes of sentencing. This amendment also requires the sentencing court, where
the gmd‘e!mes make a defendant eligible for a sentence of probation with a confinement condition, to
sentence the defendant to probation with the minimum confinement condition permitted unless the court
g ﬁ?d,; that.a greater confinement condition is necessary to serve the purposes of sentencing.

N

Proposed Amendment: Section 5B1.1 is amended l.::y adding the following new subsection:

vy o€ vy - A sentence of probzmon withput 2 coafinement condition shall be imposed if the applicable
Y _gmdchnc range is in Zone A of.the s.ntcncmg table unless the court finds, for reasons stated
on the record, that a septence of imprisonment is required to achieve the purposes of
s¢ntencing set forth in 18 U.S.C. § 3553(a)(2). A sentence of probation with the minimum
confinement condition permitted shall be imposed if the applicable guideline range is in Zone
“.:Bof thc sentencing table unless the court finds, for reasons stated on the record, that a greater

' ooqﬁn:mc;nt condition is required to achieve the purposes of sentencing set forth in 18 U.S.C.

§ 3553(a)(2).".

£

IJ ‘HC

5,1. RETRS Synups!:{ 0{ Propq:m! Amendment: Tr‘u.r .amendment simplifies the application of the related case rule

j _MAJ 2 (Qeﬁnm.f,ms and Instructions for Computing Criminal History) and reduces disparats trectment

™ of similarly-situated defendants produced merely by the happenstance of where prior cases were prosecuted:

The. amendment requires counting of prior sentences whenever the offenses from which the sentences

T-"-‘-Tw"rcmmd -Were.separated by intervening arvest. - Prior sentences for offenses not separated by an’intervening

arrest, are considered one sentence, with the length of the term of imprisonment determined, in the case of

221 §QNIGHITERE sentences, by.the longest term of imprisonment or, in the case, of consecutive senrem.es, by.thy
a@-ega:e term of :mpmanment.

5 (.2‘;)‘ Count pncr sentences scpamtely :f the offenses from whzch those senteaces rcsulted are
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55.

56.

separated by an intervening arrest (i.e., the defendant is arrested for ihe first offcnse before
defendant commits the second offense). HIERILIBIG
y et SRS
(B) Count as one sentence, for purposes of §4A1.1(a), (b), and (c), prior scnlencesriﬁa[ Fesult from
offenses not separated by an intervening arrest. Use the longest sentence of i lmpnsonmen( if
the sentences were concurrent, and the aggregate term of i unpnsonment |f the scnlehccs were
consecutive." '

Synopsis of Proposed Amendment: To avoid double counting and to insure consistency with the
provisions of §5G 1.3, the term "instant offense" in subsection (a)(1) of §4A1.2 (Definitions and Instructions
for Computing Criminal History) has to include "relevant conduct". One circuit, however, has held that the
inquiry is not whether the prior sentence is for conduct that is "relevant conduct,” bu? ritHer "whether the
prior conduct constitutes a ‘severable, df.mncr oﬁense from the offense of conv:cnon, . addmg‘dnnecessan'
complexity to the guideline. T Mal W _;‘ SRS

6w 2 2, faih b S LA RS L
Proposed Amendment: Subsection (a)(1) of §4A1 2-is amended by addmg "and ‘its’felevint' conduct”
after "the instant offense”. Application Note 1 in the Commentary to §4A1.2 captioned ”APphcauon
Notes" is amended in the first sentence bf'the first paragraph, by i msertmg "and'its-felevant' conduct”
after "the instant offense” the second time that term appears; and in the third séntéhce of the first
paragraph, by inserting "including its relevant conduct,” after "the instant offense"” the first time that term
appears, and by inserting and 1ts relevant condiice” a&er"‘thc mstant offense” lhe Lb.lrd lune that term
appears. U

Synopsis of Proposed Amendment: This amendment revises §4B1.1 (Career Ojj"ender) to require the court
to impose upon a career offender a sentencé that is at the top of the guideline range’jbr ‘Crittiital History
Category VI and the offense level otherwise derermmed. sy SRR

.~y

-

Proposed Amendment: Section 4B1.1is amendcd by deletmg t.hc last two scntcnée§ and’ lhsc:rtmg in
lieu thereof the following: el e

Bk

A SR T

"A career offender’s criminal history cate’gow ‘shall be category VI. A career- oﬁchdel"shall receive a
sentence at the top of the applicable guideline range.".

F By A

Synopsis of Proposed Amendment: Section IBI'10 (Retroactivity of Amended Guideline Range)
authorizes a court to reduce the sentence of a defendant serving a term of imprisonmerit when the guideline
range applicable to the defendant has betn reduced if the reduction was due to an amiendment specified
in subsection (d). This amendment adds fo the list in subsection (d) the amendmenttb §3E1.1 that took
effect November 1, 1992. The amendrmiest also revises subsection (a) of the pahcysmanem to authorize
the court to reduce a sentence if the reduction is due to an dmendmem not on_ I'}le “list'in subsection (d),
if the court finds that a reduction would be consistent with'the purposes of - senrem:mg

Proposed Amendment: Section 1B1.10(d) is amended by inserting "459," after "433,". Section §1B1.10(a)
is amended in the second sentence by adding at the end thereof "unless the court determines that the

> -maximum of the guideline range has béen reduced by at least six months’ and/that'a‘reduction- 14
*. sentence would be consistent with the purposes ‘of séntencmg set forth m‘IS*USC § 3553(‘%)(2)

R T, "ln

L l‘-“‘} - ht'\'\l 1,-l‘r
L

ey R T R S P 7 LA AL Y g8 O

I L Z A e :i:-\-', _::;,\'; (GIETIEY Y ‘-.....

?ruposed Amendments and Issues for Comment Published at the Request ol’ the Depdi‘tmelit of lemice

57.

n-'.b

Synopsis of Proposed Amendment: This amendment clarifies the Commxmon s intent with respect to
whether §44 1.2 (Definitions and Instructions for Compunng Criminal Hurary) con Rfers‘on dej'e"ndahu a night

 to attack prior convictions collaterally at sentencing, an issue on which the appellate courts have differed.
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Lo Compare, gg_, United States v. Canales, 960 F.2d 1311, 1316 (5th Cir. 1992)(Section 44 1.2 commentary
indicatés Commission intended to grant sentencing courts discretion to entertain initial defendant challenges
to prior convictions); United States v. Jacobetz, 955 F.2d 786, 805 (2d Cir. 1992)(similar); United States
v Camog, 945 F.2d 1504, 1511 (11th Cir. 1991)(similar) with United States v. Hewitt, 942 F.2d 1270, 1276

TN (’&h Cir. 1991 )(commentary indicates defendants may only challenge use of prior convictions at sentencing
by showing such conviction previously ruled invalid). Consistent with Braxton v. United States, 111 S.Ct.
. 1854 (1991), this amendment addresses this inter-circuit conflict in interpreting the commentary by stating

3" mioré ¢learly that the Commission does not intend to enlarge a defendant’s right to challenge the use of

prior convictions for sentence enhancement purposes beyond any right otherwise recognized in law.

';"-Proposed Amendmeul The Commentary to §4A1.2 captioned "Application Notes" is amended in Note
6 by deleting “Nonctheless,” and inserting in lieu thereof:

Whether a defendant at sentencing may collaterally attack a prior conviction or sentence is a procedural
matter for court determipation. The Commission does not intend this guideline or commentary to

* donfer any. nght to attack collaterally at sentencing a prior conviction or seatence beyond any such right
otherwise recogmzed in law (e.g., 21 US.C. § 851 cxprcssly provldes that a defendant may collaterally
attack’ certam prior conwctmns) S o : ;

.Not“nthslandmg the above,".

The Conimentary to §4A1.2 captioned "Background" is amended by.deleting the last paragraph as
follows:

i N Thc Comnussmn Icavcs for court’ dctermmauon the issue of whether a defendant may e
-col!atcrally attack at sentcncmg a pnor conviction.",

s ynopsis of Amendment: 'H:Es amendmem to §2.S'I 3 hmomzes the treatment of violations involving
various financial reports required by law. Currently, the base offense level under §251.3 for a failure to file
_a Currency Transaction Report (CTR) or an IRS Form 8300 is 5, absent structuring to evade reporting
VO Vore 'mé{:;.s', while the base offense level .under:§251.4 for a failure to file a Currency and Monetary
Yn:bwﬁ’énr Repon (CMIR) is 9. A CTR must-be filed by a financial institution engaging in a cash
n:ansacnon grea:er than $10,000; a Form 8300 must-be filed by a trade or business receiving more than
§ 1_0,060 in:cash; and a CMIR must be ﬁled by a person who transports more than §10,000 in cash into or
out of _rjge' United States. In each-instance; these reporting requirements act as a check on large cash
“amms that may be rooted in criminal condsct arid permit monitoring of suspicious financial activities.

am'c};ﬂ?aem reflects a judgment that these three:types of reports are similar in purpose and that
le violations involving them.should be trected similarly. (Related amendment proposal: 20).

‘-Proposed Améndment: Section 251.3(3) is amended by mscrtmg the following as new subsection (a)(2):

B -,-(z) 5 *9 ‘o u-wiliful faituce: to. file; oc’;

' a.ntlbymuﬁ:bcnng current subséction (a)(2) as subsection (a)(3).
“Seetion 2813(b) is amended by insérting:the following as new subsection {b)(2):
;'.'f('Z) ‘' If the defendant knew or believéd that-the funds were intended to be used to promote criminal

acmnty, increase by 4 levels. Ifthc resultmg offense level is less than level 13, increase to level
137 :

e _t,-,-. dEGE

by 'te u.n;hi:rmg-'ﬂ the turrent subescmon (b_){Z) :as subsection (b)(3); and by:inserting "or (a)(2)"
'"'-me:dxatcly following * "(a)(1)" in renumbered subséction (b)(3).

'\Thc Commentar? ta '§2SL3 capticned "Statutory Provisions” is amended by.deleting the: following:
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, denial of reportable assets in response to routwe qucstlom.ng at a border crossmg_

connection with a return required under 26 U S.C.§ 60501) unmcd.lately followu:lg "26{[} S.C ﬁ

"26 US.C. § 7203 (if a willful violation of 26 U.S.C. § 6050I); 31 U.S.C. §§ 5313 5314 \3"" 39324.7;

and msertmg in lieu thereof:

)Y

26 U.S.C. §§ 7203 and 7206 (if a willful violation of 26 U S.C. § 60501 or in connecnan Wﬁ_a return
-required under 26 U.S.C. § 60501); 31 U.S.C. §§ 5313 53I4 5316 53025324

i ‘ '\ 3

.The Commentary to §2S1.3 captioned 'Backgro!.iud 1s amended m the second pax;agraph by mserung

the following: NG 2

"A base offense level of 9 is provided for vnilful faxlure to file the required reports, and for the mere
i " , flf_ ]

immediately following the first sentence.
i AN B s ¥ LN

Section 251.4, captioned " Fa:.lurc to Fxlc’ Cun‘ency a.tid Mouetary [nstrumenr Report :s de!eted in its
Cntlfﬁty et . <

:-'I:’i B A {5 ay

# : ‘ k
The Commentary to § 2T1 .3 captioned "Statutory Provision” is’ amended by deletmg

"26 US.C. § 7206, except § 7206(2).";

vpes Sad T :_%-.,.t.;»: i :a_si‘-

and inserting in lieu thereofs - - wi RGN R RN e o s

26 US.C. § 7206(1), (3), (4) and (5) (cxcept in connection wnh a return requueiunder 26 U. S C.

§ 60501)." R e, AP G gl by

\.-_:.\‘ :;..—.|:..-‘_'. it v had J & T _.-1.‘_' Rt 1 1

-
(13

The Commentary to §2T1.4 captioned "Statutory Prcms:on is amended by msenmg “except in

10627

e e

-l
P o
o et

Synopsis of Ameud.ment This amendrr!enr creatés a'new gufdelme apphcable ro ,wo}an n'. of the

-Computer Fraud and Abuse Act of 1988 (18-UiSiC. § 1030} Vofanons of this sfamream qu{m:zty subject

to the fraud guidelines at §2F 1.1, which' rely Hewvily on the dolldr amount of fos‘s cau.retg to ri;e victim.
Computer offenses, however, commonly protect' against hamu' ‘that cannot bé adé"quarqb: a.r;nﬁed by
examining dollar losses. - lllegal access to ‘corisumer: éredit repom for example, wh:ch {nay ‘have little
monetary value, nevertheless can represenr‘a serioiis intrusion'into privacy interests. H!egal mrms:ans in
the computers which control telephone systems.may disrupt normal telephone service and, g;e.rem hazards
to emergency systems, neither of which-are readily quantifiable: - This amendment pmpo.s‘és,a qgw Section
2F2.1, which provides sentencing guidelines particularly designed for this unique and rapidly devel’apmg area
of the law.

+ Py )u‘ l— aE ;l'} G
. A r R e S ‘?

PrOposed Amcndmcnt. Part F is amcnded by inserting the following sectipn, numll-;ercd §2F2 1, and
captioned "Computer Fraud and Abuse,” immediately following Section 2F1.2:

ot IS s

w01

n§ 1. iy : . " jae ' BT S . fnd
2F2. Computer Fraud and Abuse (el S e

+(a) Base Offense Level:'6 -+ = 4%~ o - jd il

,r- Lo
14%)

woure e Lo (B) . . Spedific Oﬁ'cnsc Char:l‘ctéhsués iR b
PN T T 2 e . paff o et g T T s Tl

(1) Rchabxhty of data If the defcnda.nt altered m.formauon. increase by

2 levels; if the defendant altered protcctcd mformauon,l_ or_public

vatgal vk, 3 - records ﬁ!cd or thaintained. under law or regulaluon. increase- by 6
levels. = it Tt g A LGy _ e 3RS
cmesggpiore e satws oot o@Y - Confidentiality? ofddta. “*If- the - deféndant’ idbfﬁﬂeci p"l%tected

73



information, increase by 2 Icvcls if the dcfcnda.m disclosed protected

information to any person, increase by 4 lcve!s if the defendant

- disclosed protected information to the public by means of a general
, distribution system, increase by 6 levels.,

izt nal { : . M ;
A s T l . Provided thz_:l_t‘_.ut_l;c cumulative adjustments from (1) and (2), shall not exceed
,'._J_'i SpargIntee g B T W 8:-. i T '
3) If the offense caused or was likely to cause
" - (A) " interference with ‘the administration of justice (civil or
Lneisinl wlttaes .criminal) or.harm to any person’s health or safety, or
‘:(-B) ' mterference‘ W’l(h any facility (public or prwale) or
ST LR BA Geaet L SR e chmq:umcaﬂons network that serves the public health or
VL L s, M Tante b '__-,_.?.:;_‘__'.'",‘_I TG Safe'_:}} e
e B VSl | o, o 5
s 5 oy (4) s 1f " the offense ;caused economic loss, increase the offense level
2 01 Levi % i accordmg to the. tablcs m‘§2F1 1 (Fraud and Dcccat) In usmg those
S3 i dinkte tablcs, c{udc thcfgllowmg: & W i &
- “_._, (- : T % = _.__’;l:
(A) CoSts of 'systcm recovcry, and h
aotLmynn nained R oo
T VI O B X (B) anscqupntla] losscs,«from t.raffickmg in ‘passwords.

(S) 5 lf an offcn;e was coqam;ttqd ior the pur;')qse of malicious destruction
or damage, increase by 4 levels.

Hi() Laukey

cowdnosaene e {0, .CTP.“ References:.,. --'-‘-J it
envncidblus fgon s nnlet Vi LI
o o (1 i thc offcnse is also covered by anothcr offcnsc guideline section,
O b Gl e - apply that_ off nse. gqxdcl.mc section if the. rcsul:.;.ng level is greater.
Sl Other gtudcimcs that may cover,the samg. conduct include, for
cxample: for 18 U.S.C. § 1030(a)(1), §2M3.2 (Gathering National
. Defense lnformapon), for 18 US.C. § 1030(a)(3) §2B1.1 (Larceny,
Emly;zzlcmcn;, and O;hcr Forms of Theft), §2B1.2 (Receiving,
Transporting, Transfcmng, Transmitting, or Possessing Stolen,
SHOEON Bl EniEm G, Ly . Property),. and (§2H3.1..(Interception of Communications or
' e i ' Eavesdropping); for 18 USC § 1030(a)(4), . §2F11 (Fraud and
Deceit), and §2B1.1 (Larpcny, Embezzlement, and Other Forms of
s =:Theft); for 18 U.S,C.,§ 1030(a)(5), §2H2.1 (Obsiructing an Elccuon
w2 5 il B.e‘glstratlgx}). §2J'1 2 (Obstruction of Justice), and §2B3.2
s amyr (E.;aogupq) and, for 18 U.S.C. § 1030(a)(6), §2F1.1 (Fraud and,
Do uenDeceit), an;l §2§} 1 (l.arccny, Embezzlemeant, and Other Forms of

S M)ﬂ‘ Wi g

‘ eiTh
PLESO NG D ;

: !
?\.,m ';. !I..m; I

vt .._\lr
i T

1 ot ’:;r-m i. Sl il : 5
I il ! This g!nthll;rlﬁ n&%m bccﬁlg.r, co;qp;;;gr_ oﬂcnscs of;cn b;p’n; mta.z;.g;@c values, such as

'  privacy rights or. the ummpaucd Opsrauon of. ncnvorks more. thanthc kinds of prppg:rty values

. which the general fraud table measures. See §2F1.1, Note 10, If the defendant was prcwously
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convicted of similar misconduct that is not adcquatciv reflected in the criminal history score.

an upWard departure may be warranted

P L The ha.rms expressed in paragraph (b){l} pert&m to the reliability and integrity of data: those
in (b)(2) concern the confidentiality and privacy of data. Although some crimes will cause both
harms, it is possible to cause either one alone. -Clearly a defendant can obtain or distribute

ti protected information without altering-it. Anid by latinching a virus, a defendant may alter or
destroy data without ever obtaining it. For this reason, the harms are listed separately and are
meant to be cumulative.

..I‘,'l.‘ J_’ .'. l‘. g r{‘ . .
3. The terms “information,” ”records A a.nd “data” are interchangeable.
45...  The term “protected mformauon""mcans private information, non-public government
information, or propnctary commercial mformat:on
podeT s . ' rot '_r
w3 The term "private information” means couﬁdenual information (including medical, financial,

educational, employment, legal, and tax mfor_matlon) maintained under law, regulation, or other
duty (whether held by public agencies or privately) regarding the history or status of any person,
business, corporation, or other organization; ... .
“- 6, The term “non-public governtitent ‘informatibn” means ‘unclassified information which was
; maintained by any gévem.h:lcnt agedify," contriactor or agent; which had not been released to the
public; and which was¥related to mdztary ‘opérations or readiness, foreign relations or

intelligence, or Iaw enforcemcnl mvcsngauans or operations.

i - T T e 1

i The term "proprietary commerclal information” means non-public business information,
" incliding information’ which is sensitive eifidential; restricted, trade secret, or otherwise not
meant for public distribution. If the proprietary information has an ascertainable value, apply
paragraph’(b) {4) to the cconbrmc loss- rathep than (b) (1) and (2), if the resulting offense level

is pEatcr o gatepan ‘?.151‘?'»:.
8. Public records protected under paragraph‘(b) (1) must’ be filed or ma.mtamcd under a law or
_ _ regulation of the federal govcrnment, a state or temtory, or any of their political subdivisions.
Gt g ol - ek rn SEOUEG
9. The: te‘rm:ialtcrcd? covers all’ chaﬂgés to cbaﬁ, whether the defendant added, deleted, amended,
= oF- destroyedhn}! or all of it 57 LRniazry eale
< ‘) A e R -.3.'; A

10. - '_A ‘general distribution sy?.tem“imcftldes el’e‘ﬁuomc bulletin board and voice mail systems,
‘_'ncwsletters and other pubhcatmﬂs afid- adjf etﬁér-form of group dissemination, by any means.

o -2 ‘_ S £ )y . - 1 ,__,3 7. gcl..-

' ;'-"'__Thé term - malxcibilb destrucuon or danmgé“ “includes injury to business and personal
tefmtanons. o EIRE I A ,
oy ‘v._ o ._‘._” : _.,- _‘, k- ,,’{“E

v Cits of systcm rccovery' ’Indudc the costs actfied by the victim in identifying and tracking

. the defendant, ascertaining thc dimagc, antf rédtoring the system or data to its original

:.! condition. In computing these ‘¢dsts, melndelﬂsatcnal and personnel costs, as well as losses

%" incurréd from interruptions of ser¥ice. “If'sevéril people obtained unauthorized access to any

system during the same period, each defendatit:{s'responsible for the full amount of recovery

or repair loss, minus any costs wh:ch are clca_rly attributable only to acts of other individuals.
B

13. Consequential losses from trafficking in pass@tis:’ *Aldefendant ¥hio traffickéd itl fasswords
by using or maintaining a general distribution system is responsible for all economic losses that
resulted from the use of the password after the date of his or hercfirst. genérafdhtnbuuon.
minus any specific amounts which are clearly attributable only to acts of other individuals. The

At Lo CtEnmcmpasswords® mclndcs any forfn of ‘personalized aecess. ldcnuﬁcatmn, 5uch as user codes or
e '5.-=-:E:-_1.,;_. ‘hames. . T igte 3 sgTteisng nlusma™ L sl :

EL §0 et e Dy wy R
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Youls -'.

' =_' 14 " If'the'defendant’s acts harmcd pubhc interests not adcquatc[y rcﬂected in these gu:delmes an

"_upward dcpa.rturc may be warranted. Examples include mtcrfcrencq with common carriers,
C “‘utilities, and i institutions (such as cducauonal governmental, or ﬁnancnal msutunons), whenever
" * " the'defendant’s conduct has"affected or was likely to affect public service or confidence.”

P £

e

3L IO S %1 PR &

Synopsis of Amendment: This amendmenr to §3BI 2 is intended to adopt a mle. in :':ghr of the current
, Scope. of relevant conduct" under §1B1. 3, agamsr mmganng role adjustments for a defendant who has been

held re:pons:bie under the deﬁnmon of relevant conducr only for the quantity of controlled substances in

“which' hé' or she ‘actually trafficked. “Sich a rule' recognizes that a role reduction is not appropriate when
the measure of the defendant’s involvement in the offense is not increased by the conduct of others. That
is, he or she cannot be cons:dered a mmor or m;mmaj pamc:panr as to his or her own conduc;t (Related

“INotés!"

amendment pmposa&s‘ 8, Jd ana‘ 48)

r' e _.'

i

" Proposed Amcnamcnt Sccnon “2B1.2 s ameni%cd by adamg the following subsccuon

A )
o R Tt ndit]
e ) e

No mm,gatmg role adjustment undcr th.ls s:cuon shall be applied to a dcfendant whose
offcuse level is dctcrmmed u; part by’ rqurcncc to the drug quantity table in §2D1.1

or 'the cﬁcmncql quanugy table nﬁm §2D1.11, where ‘the. rclavant conduct for the drug or

']

b hr-" el 20 Y

K JIF..(‘S) *.i: i,;,’f

ST

chemical amounts consists o y of the drugs or chcm:cals m the defendant’s actual

possessuon

s ‘“”th COMentary to Sccuon 331.2 cal:?ho;lc;l Apphcatmn Natcs ;s amcndc& 'by addmg the, followmg

.‘li.t"_. : ,‘.1" Al TR aale Joopoey i i 2 .'c.;. .

Sccnon 351.2(7:) apphes whcn a dcfcn l lS comuctcd of an o&'cnsc for which the
drug quantity table’in §ﬁD1 1or the chcmcal quantity table i in §2D1.11 is apphcablc
and the rclt;va.nt conduct con{zs:.s cxduswely of the amount of drugs or chemicals in
"the defen t’s actual pcgc,ss;op Bccause 1h¢= actual posscss.an of d}ugs or chemicals

S esscnuai drug or chcmlcif trafﬁchng, no mmgatu:.g adjustmcnt is avadable to the

gl O o

w3 P RRT R

; ‘,l-_*_-.',. oh

G i Yol ,-'l

Ve U itzrwe 0o red ks

(6)

443 2t PR (L
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61.

Synopsis of amendment: definition
purpose of' the career qﬂ'puécr gmdcﬁrm to mclude all bmgianes. and not ,m.st bu:gfa;us of a dwelling. In

_‘defendant when the relevant condyct of the drug or chemical amounts consists of only

ety

Lhc d.rug or chcmlcals ln,qlc dcf;ntda.ut’s actual pnsscsslon - This provision prevents

e kb

a2 mmgatmg qd;ustmcnt _ﬁ;r a qouncz or mulc when ‘the only d:ug or chcu:ucal amounts

which can be provcd are_the amounts in I.hp actual posscss:op of the defendant,
regardless of the' numbct of othcr pa.rtmpants

, Section 381.2((:) .ﬂqg;ﬂd ot r,=§u1£ in a mitigating adju.sgnct;g for .other participants

3 sunply actual ‘possession o of En:ugs or, F,hcmmls is hqm-,d gx one person. For

" ‘example, if tWo pcréons agree to carry drugs or chemicals betwyeen cities; but, at the
time of arrest, only one of the, persous is in actual possession’ “of d::ugs or chemicals,
dcfcndant in coqstruc;‘ﬁ g, is not entitled to mmg.aung adjustment.
lmﬂaﬂy, when ‘onc’ pé "“ rov1 es_th L? gncy to puxcthc‘ & “drugs o chemicals
:ntcndzd for later d:.smhutmh, t.hat’ thsqq ;s not . enntlcd t a,'mmganng role
ad;usm:nt sunply because the drugs ‘or chemicals are dlscnycrcd in the actual

pgssessmn, 200t cﬁ person. I&lhcs; examples, cach dcfcha.ut is cqually culpablc

éndwthexdesg /e8 u,u _,:_.____a,aj,u.stmcnt.

AR L EIE

When the relevant uouduct for, the drug or che:n:cal amoupts conslsts of drug or
ch nncal mpg ts g'ca;lgr than the amgunt in Mdefen@nla actual possession, a
10 posslblc In'no event, however, may a gcf:nqggt receive a mitigating
ad]ustmcnt wh;ch lowers the offense level below that apphca e for the amount of
drugs or chcnucals m m: dcfcndant’s acmal posg:ggs(pp, ez

by

e _3.' L, .':'v “J.. _1:'.1._{,-.'-.‘ St .J,._',.-.,.J o I.uf T _,". -t R
1 - . f

This amendment fo 5431 2 remc; the  of "crime.of walqnce for the

L0 2

including all burglaries, this amcndment conforms the definition of "crime of violence” for the purpose of
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the career offender guidelines to the deﬁmr:on required by statute for the armed career criminal guideline.

T . See 18U, 5 C$ gjdre )(2 J{B ); Section 2B .4, Application Nore I This. amendmgqiaf;o revises Application
i = “Note 2 to ‘tnake it clear that "crime of no!ence includes, the, possesston of a ﬁrgmu by a felon, conduct
> wh:ch :s a cnmma? d_ﬁ’ense“because Congress haslderennmed r/;a: mch conducr [ presents a risk of violence.

Proposed amendment: Section 4B1.2 is amended in subsection (1)(ii) by deletmg the words “of a
dwellmg /immediately following the word burglary it

bpraepic eq i M0 el g L

T B The C‘ommentary to Section 4B1.2 i amend‘ed in Apghcalsou Nole ﬁ by delenng |:I1e word§ ‘does not
mblude 1n lhe first sentence of the second paragraph and msertmg in lieu thereef the, wOrd ‘includes.”

sty TEY

. ' s . A RS, T -
O ot ot SEEG a1 N SRR R RS T BRSO el L -

"62.- ©  [5$he for Comment: The Commission T uesfs comment on whether §2Bl 1 (Lareen_y. Embeyzlemem
and Other Forms of Theft), §2B4.1 (Bnberv in Procurement of Bank Loans or Other’ Commercial
Bribery), and §2F1.1 (Fraud and Deceit)-sho d be amended to prowde a 4 level: enhancement in the
base offense level for all offenses’ which afféct’a fifidncial instifution.” An ‘énhanced offense level would
reflect the dramatic increases by Con €ss. duri }he past. several Jyears, in the maximpm terms of

7 imprisonment from 20 to 30 yearfs fd‘r' of’aﬁlons of ré’:';"m j‘)r ﬁanﬁ fraud and embezzlement offenses.
S A The Commission also’ré ﬁesfs C&lﬁ et;{r on ﬁzﬁ' lher g.}udehues ihould provide:an exception to such

‘an enhancement for mlﬂbr thefts l‘ﬂv fo Ifegel ees gli'efate amendment proposal 26)

R AT V35 1 1 LANRREN B SO Y v ¥ '!-; Elr.':l
01220, 200

63. Issue for Comment: The. Commtssnon relguests comments on whether the caps on base offense levels
i “for distribution of Schediile’ i, T¥,"45d' V' codtralied substances and Schedulé T and- 1f depressants .
should be removed or raised so that wolat:ons mvolvmg very large quantities of these drugs will result :
in greater sentences. The current provisions limit the base, offense level to that applicable to 20
kﬂograms qf these subsumees, ré&ﬁ:cﬁéss of hQ& ;ﬁlch“greater fhe actJuaT uantities may be.
Addmona!ly, I'i‘lre Comn?ﬁslﬁn requesfé‘ Fcoiahi ‘B4 whRSs e guxdel'.i.ne ranges for trafficking in
aﬂabohc steroids, sériots dftgs of abuse"&vh%’h‘ no%‘recewe rela'twe low penalties, should be increased
2 ‘to_ make thtm"“cﬁ'bré‘ compa:able Yo' '{hbse 'for other” Schedu’fe ‘I Substances. In particular, the
Pk Commlss:on a]sEl réauésts confmehf oh Whether 1U:e definition o awumt ‘of anabolic steroid in the last
ﬁa.ragraph of §2D1; kot bt changed fism™a10 ce vial oﬁnjectaﬁfe steroid or fifty tablets," to "a one
ST oE'vial of injectableteroid Ot five tabl?:ts'“ e Cmmission alsé’ requests comment on whether fewer

“"than five tdblets should be eqﬂ.l_valentﬁip::_'ﬁne_“ce ‘Gal of mjecﬁable stermd.

64 Tssue for Codimeit ‘The CPmmission. rét ﬁa:sts Robttiit on wﬁlewer in’ §2K2.l (Unlawful Receipt,

£ PossesSio, oinﬂ'ansp'ortatro of Firealms 'of Ammiinition; ’f’ro’inblted Transacuans Involving Firearms
_'7.:._. vich Or Amalma) P i i R U A N TR J'E')‘ (-rf.l:).’q

"i.." YL X1} ST '.'EU?.....“ ik !a 1."!". ﬂﬂ() cde NN

'i.’( ). 3 tﬁt‘basc oﬁense leve?i’or’oﬁb‘ﬁSBS involviat ,N’ﬁonal‘ _leream}s Act ﬁream:s (e.g. machineguns,

- "", 2y }ﬁort-ﬁa.rrﬁled ‘Tiredbms, Sdcnc%'rs_) shoﬁ’f gé;.nel{'eased'i’rbm the current level 18 to level 22

B .‘.' 24f0r destrueuve’i‘leﬁcéj aaseol oy

aliie T ]-'.: Pt I e '1“" v f‘: Z}.ﬂi.’u'-dﬂ O'!rad i 5] BATH

('Zj 905 he offEnse levels for offeriseé’ rﬂe’ it dfomatic'k firearms should be increased from the
current level 12 to level 22 {tﬁé ?&é }omséawfa‘r 'ﬁl‘%hineguns and most other National
Firearms, %ct fircarms). . %

gj.w R B T L TR Tosr Ay vubmet T LY Ay wanwe
upgyy I e ’bﬁst‘ﬁﬁl',hsc Iével t'qr ﬁ‘fchms w*BTiuSé%%{ f' "ﬁ'i"lg‘t‘ed f'sé%s (e.g., felons or fugitives)
2oL ,'-.'!'.. L :"NJShﬂmﬂﬁl lnci‘cas:?dby4 lf CI.S & S uﬂu ) ’_,
1o Im me o 303 WTOade TEL ‘ LY 2V r‘ ok n"-'nJ‘u L_f

(4) the minimur Yffénse ieve] for posseSsmn of use of a ﬁrea.rm in‘Connection with another felony
offense should be increased from level 18 to level 22;

i %0 \ ] P Lt T i
(5) O the cumu]amfe 5ffense ievel resmcuon (eap) of level 29 shoﬁlq ( h.mina \d 9 . ;
TR LU L L B 4 5 Ly DK Sida B Y =7y
V0 T R LR i CoA T ALY BV a0 e UGt a ';_""-t.,'.i‘;:'.



(6) the base offense level for distribution of a firearm to a prohibited person (e.g. a felon or
fugmve) should be increased from the curreat level 12 to level 16: and

3 5 . LI
(7) - the ad]ustmcnt for _offenses involving niulttp!e firearms should incrcase more rapidly.

= e e .

65. - Issue for Comment: The Commission rcqucsls comment on wbethcr the Commission should amend
§2F1.1 to include the risk of Joss as a factor in determining the applicable guideline range for fraud and
related offenses when: the, ygount at nsk is gréater than the amount of the actual or intended loss. If

so, should the risk of; loss i mcrcasc the apphcable guideline range to the same extent as actual or

;‘:,_ . intended loss?: Should the risk of loss ‘be limited to that which is reasonably foresceable (e.g. the
TR :; B ; ambum of the loan in.a- fraudulent lo ﬁpghcauun)i’ (Rclatcd amendment proposals 6, 7, and 57).
i T ;?.‘{ . 2 . = oy \..i . T,

66. . lssue ﬁi‘r Commient:" Thc Commlssmn;rcqucst»s commeut on whether, in light of the threat to the safety
N B dE Qnmcqmmumncs posed; b} gang-relaféd .crimd; the guidelines should provide for a 4-level

FhA L7 WL 5. enhancsmeént for felonies cdmmmcd' by a:member of, on behalf of, or in association with a criminal
~ gang.. In this regard, the Commission also requests comment on whether a "criminal gang" should be
+defined as ’a group, club, organization, or association 0 five or more persons whose member engage,
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THE CATHOLIC UNIVERSITY OF AMERICA

Columbus School of Law
Office of the Faculty
Washington. D.C. 20064

(202) 319-5140

March 8, 1993

"The Honorable William W. Wilkins, Jr.
‘Chairman, United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington D.C. 20002-8002

RE: Proposed Guideline Amendments
for Public Comment - 1993 Cycle

Dear Chairman Wilkins:
~ On behalf of the Practitioner’s Advisory Group (hereinafter called "PAG"), I am
writing to you concerning the upcoming amendment cycle. As in the past, I thank you for

the opportunity to express the views of the PAG on pending amendments and requests for
comments,

TO AMEND OR NOT TO AMEND THE GUIDELINES

A significant debate has begun both within and outside of the Sentencing Commission
concerning the propriety of continuously amending the Guidelines. 28 U.S.C. §991(b)(1)(C)
requires that "The Commission develop means of measuring the degree to which the
sentencing, penal and corrections practices are effective in meeting the purpose of
sentencing ... " 28 U.S.C §994 (o) requires the commission to "periodically review and
révise.... the guidelines promulgated pursuant to this section." This same statute requires an
annual review of the operation of the Guidelines with suggested changes.

It appears that Congress contemplated continued fine tuning of the guidelines sentencing
process with at least an annual review of that process culminating in amendments if
appropriate. It appears that Congress did not intend that amendments be required annually
but such amendments are clearly permitted.

The arguments put forth in support of the practice of amendments is that at least during
the initial period of guidelines application there is a need for adjustments in the process
which completely altered how sentencing is accomplished in Federal court. The guidelines
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are still relatively young; indeed, one of the attributes of a guidelines system is the ability
_to change practices based on experience gained from the application of the guidelines, while
at the same time continuing to promote uniformity in sentencing.

Those who have begun to voice concerns about the continuing amendment process have
criticized a perceived IRS-type code mentality with constant changes resulting in confusion,
misapplication and the reappearance of disparate sentencing practices based upon
institutional disparity resulting from continual Commission and congressional action. The
critics point out that for sentencing to be an effective crime deterrent punishment must be
certain and consistent, and a system which continually changes cannot be either.

The PAG finds merit in both of the above arguments. Continuous substantive changes
in guidelines would result in institutional disparity with one’s sentence being potentially
dependent upon substantive changes taking place in the amendment cycle immediately
preceding one’s crime. On the other hand Congress clearly intended for the guidelines
sentencing process to be dynamic and not stagnant with changes occurring as dictated by
experience, especially in the initial application period in response to actual guidelines
utilization.

The Commission’s five-year practice of restrained change appears to appropriately
balance these competing interests. In fact, the PAG has recommended less restraint and
more substantive changes during past cycles than we are advocating during this amendment
cycle. It would be unfortunate if the argument against any change prevailed in this
amendment cycle in that many of the current proposals represent the culmination of area
review or working groups final reports which have taken either one year or several cycles
to complete. Changes which experience has shown are necessary to promote the purposes
of sentencing should be enacted if the Commission is to truly abide by the duties which were
entrusted to it by Congress in enabling legislation.

SPECIFIC AMENDMENT PROPOSALS

The PAG has broken down its comments into three areas: (1) Proposed Drug
Amendments (numbered paragraph 1); (2) Proposed Tax Amendments (numbered
paragraph 2); and (3) other proposed amendments which are covered sequentially
(numbered paragraphs 3-22).

COMPREHENSIVE PROPOSAL FOR DRUG OFFENDERS

1. Proposed Amendments 8-12 - Drug Trafficking and Role in the Offense - The PAG
prefers the Comprehensive Proposal for Drug Offenders that forms the basis of our
Proposed Amendment number 39. Our original proposed amendment number 39
was published as pages 57-63 of the "reader friendly" proposed guideline
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amendments. Attached to this letter is our "new" proposed amendment number 39,
which contains changes as a result of further reflection and as a result of a consensus
reached at the Practitioners’ Advisory Group meeting held on February 22, 1993.
The PAG rational for our proposed amendments in the drug area is as follows:

One of the most troublesome aspects of the sentencing guidelines revolves
around controlled substances. Judges, defense lawyers, probation officers and even
prosecutors have focused criticism on four major areas. First, it is argued that by centering
drug sentences on the quantity of controlled substances, other aspects of drug crimes such
as violence, organization, profits and obstruction of justice are inappropriately diminished
as factors which influence sentencing, especially at the higher ranges where these
aggravating characteristics are most likely to occur. Second, critics have argued that the
establishment of drug crime mandatory minimum sentences in the Crime Control Acts of
1986 and 1988 inappropriately influenced the sentencing levels set by the Sentencing
Commission for all drug crimes, even those not subject to the congressional mandate. Third,
it has been argued that the Commission’s failure to more fully define the mitigating factors
of minor and minimal participants has resulted in a disparate application of this critical
aspect of drug sentencing. Finally, there has been vocal protest that the drug guidelines
treat less significant participants in concerted drug activity too harshly. Critics argue that
usually overkill results when a lower level defendant, because of the application of relevant
conduct principles, is credited with most or all of the substances distributed by all the
participants in jointly undertaken drug activities.

The PAG believes that many of these criticisms have merit. Because the critical
interplay between role in the offense adjustments, specific offense characteristics and drug
quantity significantly influences the final sentence in drug crimes, the PAG believes that a
comprehensive integrated proposal which addresses all of these critical aspects is the
approach most likely to correct what currently is an imperfect system for sentencing drug
offenders.

The PAG has closely examined various proposals and has synthesized those changes
which would have the most impact on current inequities. The central guiding principles of
the changes proposed are the underlying justifications for sentencing codified in 18 U.S.C,,
§3553(a)(2). Only changes which offer significant increases in deterrence, protection and
just punishment should be adopted by the Commission now that the guidelines have in large
part been successfully tested in the Courts. The PAG believes that the changes proposed
are necessary when considered in light of these guideposts of deterrence, protection and just
punishment,
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SPECIFIC OFFENSE CHARACTERISTICS

The increasing possession, display and use of firearms in drug crimes remains a societal
problem which demands increased protection. The PAG believes that an incremental rise
of 2 and 4 levels for increasingly serious conduct involving firearms can provide increased
protection and deterrence which is needed and warranted when firearms are used to
facilitate drug offenses. In fact, 15% of all drug offenders sentenced in 1991 in Federal
Court possessed firearms. In contrast, only 3% were career offenders. The current
two-level increase for possession, or the threat of a 924(c) prosecution for use or carrying,
does not adequately address the use of weapons in drug crimes. Our new incremental
proposal (a 2 level increase for possession of a dangerous weapon and a 4 level increase for
use of a dangerous weapon) forms an important link to the proposal which follows to
emphasize aggravating and mitigating factors in drug crime sentencing.

As quantity somewhat decreases in importance in drug crimes, role in offense increases
in importance. The PAG does not believe any further distinction should be drawn between
organizations which employ more than 5 individuals. It may take only a few pilots to
smuggle large amounts of cocaine, while it may take 225 off-loaders to smuggle a large
amount of marijuana, so that at the upper levels, numbers of participants become less
relevant. The result is that persons who qualify for level 38 quantity, who are organizers,
but who fully accept responsibility, would not receive the maximum penalty unless they
obstructed justice or otherwise engaged in other aggravating conduct. Again, quantity is
adequately considered under the PAG proposal, but leadership and obstruction are also re-
established as critically important factors, as they should be, in a system grounded on
protection and deterrence.

DRUG TABLE

When the Commission originally structured §2DLI, the drug quantity tables ended at
level 36, but the table was later amended to level 42. The Commission also keyed the
offense levels for drug amounts which corresponded to the 10-year (1 kilogram of Heroin,
5 kilograms of Cocaine, 1,000 kilograms of Marijuana, etc.) and S year (100 grams of
Heroin, 500 grams of Cocaine, 100 kilograms of Marijuana, etc.) mandatory minimums at
guideline ranges so that the mandatory minimums were encompassed by the low point in
the corresponding range rather than the high point in that range. The result of these two
fundamental decisions have made drug quantity the linchpin in federal sentencing for
controlled substances violators. The PAG recognizes that mandatory minimums must play
a role in designing sentences for all drug defendants and that because mandatory minimums
focus on drug quantity, the guidelines must reflect such a focus. The PAG thus rejects
proposals which inappropriately diminish these aspects. However, both the selection of a
low point keyed to the mandatory minimum and the increase of the tables up to the
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maximum level of 42 have severely overemphasized quantity in achieving the final sentence
for the drug offender. The PAG believes that this overemphasis on quantity provides less
rather than more protection to citizens of the United States.

The guidelines system is significantly built on the underlying theoretical justification of
deterrence. Potential defendants are discouraged from committing crimes, and persons who
committed lesser offenses are deterred from aggravating their conduct because increasing
penalties are prescribed.

The Commission has identified certain specific aggravating factors which increase a
defendant’s sentence so as to deter persons from engaging in such acts.

The entire guidelines system presupposes that the more aggravated a crime becomes the
higher the sentence should be so that the system is designed to punish in a graduated
manner with incremental increases as conduct becomes more serious so that society is
protected from the serious offender.

Unfortunately, the current guidelines contain no incentive for persons distributing larger
quantities of substances to desist from engaging in aggravating conduct, because at the upper
end of the guidelines quantity determines the maximum sentence without regard to
aggravating factors. There is no differentiation between the large quantity dealer who uses
a firearm (15%), who obstructs justice (5%), who uses special skills (1%), or who realizes
substantial gain, from the large scale dealer who does not engage in such conduct. In
essence, for the level 42 dealer, the guidelines speak words of encouragement to obstruct
justice because the dealer’s sentence is only determined by quantity, and if the dealer
successfully obstructs justice, the dealer may receive no sentence at all.

The larger scale, non-violent drug dealer who uses no weapon, pays no hush money,
bribes no official, and uses no special skill should not receive the same sentence, simply
because of quantity, as the dealer who does engage in such aggravating conduct.

By adjusting the guidelines downward so as to further punish those upper end drug
defendants who committed egregious acts in furtherance of their drug enterprises, the
Commission can reestablish deterrence as an element of sentencing for these offenders
without violating the intent of Congress which established mandatory minimums. The PAG
proposal would establish level 38 as the upper end for quantity. The proposed departure
is eliminated for truly unusually large quantities so as to emphasize aggravating factors
which are also expanded under our proposal. The PAG proposal also would key the
mandatory minimum to the upper end of the guideline range so that persons below that
range would be sufficiently deterred from larger scale distributions and to provide more
emphasis on aggravating factors. These proposals preserve quantity as an important factor
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but contain the additional benefits of protecting society by discouraging offenders from
aggravating their conduct. Only 3% of all drug offenders are career offenders, yet Congress
and the Commission have focused attention on this group. The PAG proposal impacts upon
15% to 20% of offenders while preserving congressional mandates.

Finally, a base offense level cap of level 32 for serious drug offenses and a base offense
level cap of 26 for offenses involving all other controlled substances for those defendants
who qualify for a mitigating role adjustment, protects against overly harsh sentencing for
defendants who are only peripherally involved in the offense.

ROLE IN OFFENSE

Mitigating Role

The PAG believes its proposal to clarify by example those who qualify for mitigating
treatment in concerted activity will significantly end disparity in this area.

Deleting the language concerning the lack of knowledge of the scope of the activity,
which is contained in the subgroup proposal, was accomplished because such knowledge and
lack thereof can play a significant role in the newly redesigned rules of application for
relevant conduct and should therefore play no part in determining mitigating role. If the
defendant is responsible for all jointly undertaken activities, but played a minor or minimal
role, he qualifies for a reduction. If he was only aware of a small part of the offense
conduct, but was not a minor participant in the conduct he was aware of, his overall offense
level may be diminished but not because of a downward role adjustment.

Also, the PAG sees no reason to treat "mules" any differently than sellers, financiers, or
owners and includes transporters so that they are treated in the same manner as these
persons.

Because of the increases proposed for firearms possession as specific offense
characteristics, the PAG believes a disqualification for firearms possession is no longer
appropriate. Using the "Pinkerton" theory to saddle a significantly minimal participant with
the principal organizer’s weapon is a concept which should be rejected because it blurs the
organizational lines between such participants. Minimal offenders who actual possess
weapons will receive incremental increases as a deterrent to weapon possession. Persons
who induce others to possess or use weapons also are included in this specific offense
characteristic.

The PAG believes that the changes proposed enhance the underlying purposes of
sentencing, diminish disparate treatment and ameliorate the sentences for minor and
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minimal participants in drug distribution activity while continuing to provide significantly just

- punishment for these serious federal offenders. The PAG believes that the changes
proposed substantially contribute to forming a more perfect guidelines sentencing structure.
The PAG believes that if this package of amendments is adopted as a whole, the concerns
articulated by the Judicial Advisory Group resulting from a simple reduction in base offense
levels are in large part eliminated because of the re-emphasis on aggravating factors created
by the balance of the provisions in this package of amendments.

PROPOSALS RELATING T OFFENSE

This report comments on the proposed amendments to the federal sentencing
guidelines affecting prosecutions for tax offenses. The amendments published by the
Sentencing Commission for public comment would delete the enhancements for "more
than minimal planning" and "sophisticated means" used in connection with fraud-related
and tax offenses in Sections 2B, 2F and 2T, and substitute increases in the loss tables,
consolidate the guidelines for tax offenses in Section 2T, and create a uniform definition
of "tax loss." The proposals published at the request of the Internal Revenue Service
would restructure the guidelines applicable to most tax felonies to provide for a fixed
base offense level and an incremental enhancement for tax losses. All reference to the
tax loss table in §2T4.1 is deleted. The IRS also seeks to modify the Chapter 3 grouping
rules to increase offense levels for certain grouped offenses, proposes a new offense
guideline for the non-violent aspects the omnibus criminal provision in 26 U.S.C.
§7212(a), and puts forth proposed enhancements to the narcotics and money laundering
offenses that would apply when there is evidence of unreported income.

SUMMARY

The PAG opposes the Commission’s proposal to delete the enhancements for
"more than minimal planning" and "sophisticated means" used to calculate the sentencing
range for fraud-related and tax offenses and use an increase in the loss tables as a
surrogate. The PAG favors the proposal to consolidate the tax guidelines and to simplify
the definition of "tax loss" by using a uniform standard that allows the actual loss of
revenue to the government to rebut an artificial construction of a defendant’s tax
liability. The PAG opposes new commentary in Section 2T that would cumulate the tax
loss on individual and corporate returns involved in a single course of conduct on the
grounds it constitutes invidious double counting.

The PAG takes no position on the IRS proposals that generally increase the
sanctions for tax crimes and increase the offense levels determined when two or more
counts are grouped. The PAG prefers the tax loss definition suggested in the
amendments for public comment over the IRS formulation which relies more heavily on
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artificial constructs of a defendant’s tax liability than on the actual tax loss suffered by
the government. The PAG expresses no opinion on the IRS’ proposed guideline for
violations of 26 U.S.C. §7212(a). Finally, the PAG opposes the IRS proposal to add an
enhancement to the narcotics and money laundering guidelines for unrelated and
uncharged tax offenses.

Proposed Amendment number 5 - Fraud, Theft, Tax -

1. Summary of Guideline

The guidelines for larceny, fraud-related offenses, and tax crimes include an
enhancement when the defendant’s conduct involves more planning or sophistication in
committing the offense than would otherwise be typical or required to support a
conviction. In the larceny and fraud-related guidelines the enhancement applies to
"more than minimal planning." In the tax context, the enhancement applies when a

" defendant uses "sophisticated means" to prevent the offense from being detected.

The General Application Principles in Chapter One instruct that the "more than
minimal planning" enhancement for larceny and fraud offenses is appropriate in three
situations: (1) where the offense involves "more planning than is typical for commission
of the offense in a simple form," (2) where "significant affirmative steps were taken to
conceal the offense,” and (3) "in any case involving repeated acts over a period of time,
unless it is clear that each instance was purely opportune." U.S.S.G. §1B1.1, comment.
n.1(f). See also United States v. Rust, 976 F.2d 55 (1st Cir. 1992).

In the guidelines for tax offenses, the enhancement is to be used "if sophisticated
means were used to impede discovery of the nature or extent of the offense.” See, e.g.,
U.S.S.G. §2T1.1(b)(2). Like the enhancement for "more than minimal planning" the
standard is subjective and only generally defined. See United States v. Brinson, No. 90
CR 273-1, 1991 WL 235925 at *4 (N.D. Ill. Oct. 30, 1991) ("whether ‘sophisticated
means’ were employed (§2T1.1(b)(2)") requires a subjective determination similar to that
in §2F1.1(b)(2) (citation omitted)). It "includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax-evasion case." U.S.S.G.
§2T1.1, comment, (n.6). By way of illustration, the guidelines suggest that the
enhancement is applicable "where the defendant used offshore bank accounts, or
transactions through corporate shells." Id.

'Under the fraud and deceit guideline the enhancement is worded in the disjunctive
and applies either to "more than minimal planning" or "a scheme to defraud more than
one victim." U.S.S.G. §2F1.1(b)(2).
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Amendment No. 5 would delete entirely the specific offense characteristic for
"more than minimal planning" employed in the guidelines for larceny, fraud and insider
trading” and the correlative specific offense characteristic for "sophisticated means"
employed in the guidelines for tax offenses.® As a surrogate, changes would be made to
the applicable loss tables resulting in a two level increase over the November 1, 1992,
guidelines for loss amounts greater than $40,000. Additionally, this amendment would
modify the loss tables in Sections 2B, 2F and 2T to use a more constant rate of increase
in the loss increments and to increase the offense levels for cases that involve
exceptionally high losses. The proposed changes to the loss tables are set forth below:

Larceny, §2B1.1(b)(1)

Increase Loss Loss
in Level (Current) (Proposed)
No increase $100 or less $600 or less
Add 1 More than $100 More than $600
Add 2 More than $1,000 More than $1,000
. Add 3 More than $2,000 More than $1,700
Add 4 More than $5,000 More than $3,000
Add 5 More than $10,000 More than $5,000
Add 6 More than $20,000 More than $8,000
Add 7 More than $40,000 More than $13,500
Add 8 More than $70,000 More than $23,500
Add 9 More than $120,000 More than $40,000
Add 10 More than $200,000 More than $70,000
Add 11 More than $350,000 More than $120,000
Add 12 More than $500,000 More than $200,000
Add 13 More than $800,000 More than $325,000
Add 14 More than $1,500,000 More than $550,000
Add 15 More than $2,500,000 More than $950,000
Add 16 More than $5,000,000 More than $1,500,000
Add 17 More than $10,000,000 More than $2,500,000
Add 18 More than $20,000,000 More than $4,500,000
Add 19 More than $40,000,000 More than $8,000,000

2 See U.S.S.G. §§ 2B1.1, 2B12, 2B1.3, 2B4.1, 2B5.1, 2B6.1, 2F1.1, and 2F1.2.
3See U.S.S.G. §§ 2T1.1(b)(2), 2T1.2(b)(2), 2T13(b)(2); 2T1.3(b)(2), 2T1L.4(b)(2), and

. 2T13(b)(1).
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Add 20
Add 21
Add 22
Add 23
Add 24

More than $80,000,000

Fraud and Deceit, §2F1.1(b)(1)

More than $13,500,000
More than $23,500,000
More than $40,000,000
More than $70,000,000
More than $120,000,000

Increase Loss Loss

in Level (Current) (Proposed)

No increase $2,000 or less $1,700 or less

Add 1 More than $2,000 More than $1,700

Add 2 More than $5,000 More than $3,000

Add 3 More than $10,000 More than $5,000

Add 4 More than $20,000 More than $8,000

Add 5 More than $40,000 More than $13,500
. Add 6 More than $70,000 More than $23,500

Add 7 More than $120,000 More than $40,000

Add 8 More than $200,000 More than $70,000

Add 9 More than $350,000 More than $120,000

Add 10 More than $500,000 More than $200,000

Add 11 More than $800,000 More than $325,000

Add 12 More than $1,500,000 More than $550,000

Add 13 More than $2,500,000 More than $950,000

Add 14 More than $5,000,000 More than $1,500,000

Add 15 More than $10,000,000 More than $2,500,000

Add 16 More than $20,000,000 More than $4,500,000

Add 17 More than $40,000,000 More than $8,000,000

Add 18 More than $80,000,000 More than $13,500,000

Add 19 More than $23,500,000

Add 20 More than $40,000,000

Add 21 More than $70,000,000

Add 22 More than $120,000,000
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Tax Table, §2T4.1

Offense Tax Loss Tax Loss

Level (Current) (Proposed)

6 $2,000 or less $1,700 or less

7 More than $2,000 More than $1,700

8 More than $5,000 More than $3,000

9 More than $10,000 More than $5,000

10 More than $20,000 More than $8,000

11 More than $40,000 More than $13,500

12 More than $70,000 More than $23,500

13 More than $120,000 More than $40,000

14 More than $200,000 More than $70,000

15 More than $350,000 More than $120,000
16 More than $500,000 More than $200,000
17 More than $800,000 More than $325,000

18 More than $1,500,000 More than $550,000

19 More than $2,500,000 More than $950,000
20 More than $5,000,000 More than $1,500,000
21 More than $10,000,000 More than $2,500,000
22 More than $20,000,000 More than $4,500,000
23 More than $40,000,000 More than $8,000,000
24 More than $80,000,000 More than $13,500,000
25 More than $23,500,000
26 More than $40,000,000
27 More than $70,000,000
28 More than $120,000,000

We oppose the portion of this proposed amendment that would delete the
enhancement for "more than minimal planning" and "sophisticated means" and substitute
a two level increase in the loss tables. This proposal is philosophically, practically, and
legally flawed. Deleting the enhancement is inconsistent with the underpinnings of the
guidelines because it removes a valid sentencing variable from consideration and
increases the opportunities for sentencing disparity. Moreover, phasing out the planning
and sophistication enhancements undercuts the effort to increase offense levels where
extremely high losses are involved. As a practical matter, the amendment erroneously
presumes that a measure of the quantitative monetary loss suffered by the victim or
society is a rational surrogate for the qualitative acts of the defendant when he commits
the offense. In the context of the case law, the proposed amendment appears to
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eliminate a double counting problem that to date has gone unrecognized in the
published opinions. The problem that appears in the application of this enhancement is
its overuse where there are "repeated acts" otherwise already taken into consideration by
the loss tables, and the tendency to confuse the number of acts with thorough planning.

The proposed amendment is philosophically inconsistent with the Sentencing
Commission’s goals of increasing deterrence, reducing sentencing disparity, and
distinguishing between offenses committed on the spur of the moment and those that
require forethought and preparation. See, e.g., U.S.S.G. §1B1.1, comment. (n.1(f)). If
there is validity to the proposition that “[t]he extent to which an offense is planned or
sophisticated is important in assessing its potential harmfulness and the dangerousness of
the offender, independent of the actual harm," the enhancement for more than minimal
planning and sophistication should be retained so that the courts have an articulated
basis in the guidelines for distinguishing such offenses at sentencing. See U.S.S.G.
§2F1.1, comment, (backg’d.) (emphasis added). The current guidelines contain a
framework that the courts can use to assess the defendant’s conduct. When a
defendant’s criminal activity involves only minimal planning, no enhancement is called
for under the guidelines. When a defendant’s preparations for carrying out the offense
are "more than" minimal or the defendant utilizes sophisticated means to avoid detection,
the guidelines provide for a two level increase in the offense level. Finally, when a
defendant takes "extraordinary" measures to conceive, execute and conceal the offense of
conviction and the relevant conduct, an upward departure is warranted. Eliminating the
sentencing variable for planning and sophistication risks losing sight of the goal of
deterring sophisticated criminals by punishing them more severely than those who
commit the typical offense and offers a greater opportunity for sentencing disparity. See
U.S.S.G. §2T1.1, comment, (backg’d.); United States v. Werlinger, 894 F.2d 1015, 1018
(8th Cir. 1990) ("a major purpose of providing individualized, conduct-related
adjustments is to ensure different sentences for criminal conduct of different severity....
[D]ouble counting is inconsistent with this goal").

Monetary loss is not a rational surrogate for forethought, planning and
sophistication. There is no rational basis for assuming that it necessarily takes more
planning to steal $10 by false pretenses than it takes to steal $10,000. See United States
v. Meek, 972 F.2d 1346 (9th Cir. 1992), pet. for cert. filed, US.LW. (U.S.
Nov. 16, 1992) (text in Westlaw). Similarly, when a defendant submits a faise travel
voucher to the state for reimbursement, there is no qualitative difference between a
$1,700 alteration and a $17,000 alteration. See United States v. Rust, 976 F.2d 55, 56
(1st Cir. 1992). Yet, under the proposed amendment, there would be no enhancement
for the former and a four level increase for the latter. There can be large loss cases
where no planning, no repetitive acts, and no significant acts to conceal the conduct were
involved. Cf. U.S.S.G. §2F1.1, comment. (n.10) ("[i]Jn a few instances the loss determined
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[from the loss table] may overstate the seriousness of the offense"). By like token, a
well-planned and concealed fraud may produce little or no monetary loss.

Reviewing the proposed amendment in light of the published case law suggests
that this proposal seeks to eradicate a non-existent double counting problem. The
guidelines acknowledge that certain offenses, even in their "simple form," require more
than minimal planning. For example, where the offense "substantially jeopardize[s] the
safety and soundness of a financial institution,” courts are instructed there shall be a
rebuttable presumption that the offense involved "more than minimal planning."
U.S.S.G. §2F1.1, comment. (n.18) (emphasis added). In the tax guidelines, the
commentary observes that "tax evasion always involves some planning." U.S.S.G. 2T1.1,
comment, (backg’d.). See United States v. Beauchamp, F.2d , 1993 WL
30804 at *4 (1st Cir. Feb. 16, 1993) ("[c]rimes of fraud and deceit by their very nature
may, and often do, compel, quite predictably, later efforts at a cover-up"); United States
_ v. Lennick, 917 F.2d 974, 979 (7th Cir. 1990) (applying enhancement "to factual scenarios
involving clear examples of ... complex criminal activity"); United States v. Fox, 889 F.2d
357, 361 (1st Cir. 1989); ("[we] cannot conceive of how obtaining even one fraudulent
loan would not require more than minimal planning"); United States v. Kaufman, 800 F.
Supp. 648, 655 (N.D. Ind. 1922) (refusing to find that a scheme involving a second set of
corporate books to facilitate tax evasion "was more complex or demonstrated greater
intricacy ... than a routine tax evasion case"). Cf. United States v. Sanchez, 914 F.2d 206,
207 (10th Cir. 1990) (upholding enhancement because the offense involved "several
calculated falsehoods"). Compare United States v. Maciaga, 965 F.2d at 408 ("a simple
step to hide [the] crime ... does not amount to ‘more than minimal planning™).

Accordingly, the base offense level for larceny, fraud-related and tax offenses
already incorporates the "simple form" planning in the conception, execution or
concealment phases. The enhancement is appropriate only when this basic degree of
planning has been exceeded. See United States v. Georgiadis, 933 F.2d 1219, 1226 (3d
Cir. 1991) ("§2B1.1(b)(1) calibrates punishment to the magnitude of victim injury and
criminal gains ... ‘more than minimal planning’ considers the deliberative aspects of a
defendant’s conduct and criminal scheme"). Since the base offense level contemplates
the ordinary planning necessary to commit the offense, and the enhancement applies
only to incremental additional planning, there is no double counting. See United States

v. Wilson, 955 F.2d 547, 550 (8th Cir. 1992); Cf. United States v. Curtis, 934 F.2d 553,
556 (4th Cir. 1991). Finally, this proposal is unnecessary. Prison sentences for

those whose crimes result in greater losses can effectively be lengthened by adopting that
portion of the amendment that modifies the loss tables and leaving the "more than
minimal planning" and "sophisticated means" enhancements in place to be independently
evaluated.
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Rather than eliminating the enhancement, the PAG suggests that it be clarified so
that it focuses on the kinds of planning and sophistication that cannot be quantitatively
measured. The "repeated acts" prong can be deleted without disturbing the purpose of
the enhancement because where there are repeated acts of fraud by definition there will
be increases in the losses and concomitant increases in the offense level.

Proposed Amendment number 21 - Tax -

Summary of Guidelines

In the sentencing guidelines as amended on November 1, 1992, there are 12 tax
guidelines in Section 2T. Nine relate to income tax offenses, including tax evasion, tax
perjury, willful failure to file or supply information, aiding and assisting in the
preparation of a false return, and conspiracy to defraud the United States.* U.S.S.G.
§§2T1.1- 2T1.9. Two deal with non-payment of taxes and regulatory offenses in
connection with alcohol and tobacco tax offenses. U.S.S.G. §§2T2.1 - 2T2.2. One
relates to evading import duties, smuggling and receiving or trafficking in smuggled
property. U.S.S.G. §2T3.1.

There is substantial overlap in the five guidelines related to tax evasion, willful
failure to file, tax perjury, aiding and abetting tax fraud, and filing false returns (U.S.S.G.
§2T1.1 - 2T1.5). All but the guideline for filing a false return use the tax loss table in
§2T4.1 to determine the base offense level and enhance the level if the offense involves
more than $10,000 of income from criminal activities or "sophisticated means" were used
to impede discovery of the nature or extent of the offense.’> However, each guideline
utilizes a different definition of "tax loss," which is the key determinant of the sentence.

This amendment would consolidate the guidelines for tax evasion, willful failure
to file, tax perjury, and false tax returns into one guideline. The base offense level would
be the greater of the level taken from the tax table in §2T4.1, or six, in instances where

“Although the conspiracy statute does not appear in the Internal Revenue Code, tax-
related indictments often include a charge of defrauding the United States by impeding
or obstructing the lawful governmental functions of the IRS in ascertaining and collecting
taxes in violation of 18 U.S.C. §371. See United States v. Klein, 247 F.2d 908 (2d Cir.
1957), cert. denied, 355 U.S. 924 (1958).

*The PAG’s comments on the proposed amendments affecting the specific offense
characteristic related to "sophisticated means" appear in the discussion of Amendment
No. 5, supra.
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there is no tax loss. There would be two specific offense characteristics each calling for
a two level enhancement. One would apply "if the defendant failed to report or to
correctly identify the source of income exceeding $10,000 in any year from criminal
activity" (the same as in the current guidelines). A second would apply "if sophisticated
means were used to impede discovery of the existence or extent of the offense."

This proposal would adopt a uniform definition of "tax loss" based on a series of
rebuttable presumptions tailored to the nature of the offense or the actual amount that
was the object of the evasion, or that the taxpayer owed and did not pay. The
amendment also contains two new Application Notes related to the "tax loss" definition.
As proposed, the commentary would provide that "the rebuttable presumption is to be
used unless the government or defense provides sufficient information for a more
accurate assessment of the actual tax loss." The proposed commentary would also
provide that "if the offense involves both individual and corporate tax returns, the tax
loss is the cumulative tax loss from the offenses taken together."

Finally, this Amendment contains minor clarifications of the specific offense
characteristics related to professional return preparers convicted of aiding and abetting
tax fraud in §2T1.4, and conduct to encourage others to commit tax crimes or participate
in Klein conspiracies encompassed in §2T1.9. The amendment also contains proposals
to conform the grouping guidelines in §3D1.2(d) to the proposed consolidation in
Section 2T.

The PAG favors simplifying the guidelines for tax offenses. The proposed
consolidation does not alter the structure of the tax guidelines or their substantive
operation. The only change that would result would be a one level increase in the base
offense level applicable to convictions for willful failure to file a return currently set at
one level less than the amount derived from the tax table or five where there is no tax
loss.

The PAG also favors adoption of a more workable definition of the "tax loss" to
be used in calculating the base offense level. The current framework -- with four
different definitions and numerous variables -- has led to inconsistent interpretations.
Some courts look to the actual tax loss; some use other formulations. Compare United

States v. Schmidt, 935 F.2d 1440 (4th Cir. 1991) with United States v. Brimberry, 961
F.2d 1286 (7th Cir. 1992).

The PAG favors the adoption of a uniform definition of "tax loss." A single tax
loss definition that utilizes presumptions rebuttable by evidence of the actual tax loss to
the government would eliminate the confusion and allow sentences to be determined
based on the actual tax loss as computed in accordance with the Internal Revenue Code.
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- The only aspect of this amendment that the PAG opposes is the new Application
Note that provides "if the offense involves both individual and corporate tax returns, the
tax loss is the cumulative tax loss from the offenses taken together." This provision
constitutes blatant double counting when applied to a single course of criminal conduct
and flies in the face of the changes to the "tax loss" definition in which the actual loss of
revenue to the government is preferred over an artificial construction of the loss based
on rebuttable presumptions.

Assume the following factual scenario: The defendant skims money from his
employer and alters the corporate books and records to conceal the amount diverted.
He fails to report the diverted income on his individual income tax return and causes the
corporation to file a false return that understates its corporate revenue. He pleads guilty
to one count of income tax violation in connection with his individual tax return. There
is only one source of income, i.e., the $1 paid to the corporation is the same $1 diverted
by the defendant.

The proposed application note presumes that each $1 diverted by the defendant
constitutes $2 taxable income: $1 of income on which the corporation is liable for taxes
and $1 of taxable income to the defendant. A "tax loss" based on this formulation
double counts one course of conduct to arrive at an artificial "tax loss" incurred by the
government.

The Supreme Court requires a clear expression of legislative intent before
sentence enhancement provisions can be applied cumulatively. See Busic v. United
States, 446 U.S. 398, 403-404 (1980); Simpson v. United States, 435 U.S. 6, 12-13 (1978).
Coupled with the principle that "ambiguity concerning the ambit of criminal statutes
should be resolved in favor of lenity," Id. at 14 (citation omitted), in the context of
determining a sentencing factor cumulative punishment for the same conduct would be
impermissible absent specific recognition and authority from the Commission and the
Congress. The rule, to date, has been that one course of conduct should not be
cumulatively punished under the guidelines. See United States v. Lamere, 980 F.2d 506,
517 (8th Cir. 1992); (an enhancement based on "conduct that [is] coterminous with the
conduct for which [the defendant is] convicted" constitutes impermissible double
counting); United States v. Romano, 970 F.2d 164, 167 (6th Cir. 1992) ("the Commission
did not intend for the same conduct to be punished cumulatively"); United States v.
Werlinger, 894 F.2d 1015, 1018 (8th Cir. 1990) ("the Sentencing Commission did not
intend for multiple Guidelines sections to be construed so as to impose cumulative
punishment for the same conduct"). There is no basis for departing from this rule to
calculate a tax loss especially where the result would overstate the actual loss of revenue
to the government.
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PROPOSED TAX AMENDMENTS PUBLISHED AT THE RE ST OF THE IR

Proposed Amendment number 41 - Tax - (I.R.S. Proposal)
Summary of Guideline

The IRS proposes to rewrite §2T1 in its entirety. The guidelines in Sections
2T1.1 through 2T1.9 would be replaced in toto. The commentary would also be revised.
The IRS would increase base offense levels, adopt a uniform definition of "tax loss," and
create a new offense guideline for certain non-violent violations of 26 U.S.C. §7212(a).
The IRS would abandon the current structure of the tax guidelines which uses tax losses
and the tax table in §2T4.1 to determine a base offense level where there is a tax loss,
and a fixed level where there is no loss. In its place, the IRS proposes to fix the base
offense level for felonies at nine for failure to file and ten for tax evasion, tax perjury
and Klein conspiracies. A new specific offense characteristic would enhance the base
offense level where the "tax loss" from the defendant’s conduct exceeded $10,000. Using
the same incremental increases employed in the November 1, 1992, tax table (not the
increments appearing in proposed Amendment No. 5), the enhancement ranges from a
low of one additional level for a tax loss of more than $10,000 but less than $20,001 to a
high of 10 additional levels when the tax loss exceeds $800,000. The IRS would define
"tax loss" for the purposes of this guideline as "the amount of loss that was the object of
the evasion or fraud." A simple set of facts will illustrate the differences between the IRS
proposal and the combined impact of proposed Amendments No. 5 and 21. Assume that
a defendant is convicted of one count of tax evasion. Although the indictment alleges
that the defendant attempted to evade $1.0 million of tax, at the sentencing hearing, the
defendant establishes that the actual tax loss to the government was only $600,000. All
of the income at issue is from legal sources. The defendant did not use sophisticated
means to impede discovery of his offense, and no other guideline adjustments are
applicable. Under the IRS proposal, the tax loss would be the entire $1 million, and the
base offense level would be 20 (10 for tax evasion plus an enhancement of 10 for a tax
loss greater than $800,000). Under proposed Amendment No. 21, the tax loss would be
$600,000. Using the tax loss table appearing in proposed Amendment No. 5, a tax loss
of $600,000 would yield a base offense level of 18.

The commentary proposed by the IRS provides for a rebuttable presumption that
the tax loss would be determined by applying the defendant’s applicable tax rate to the
total amount that the defendant attempted to evade, the amount of omitted income, the
improper deduction or tax credit, and so forth. Furthermore, while these calculations
could be overcome by "credible evidence" produced by the defendant that the tax loss
“was different," the defendant would be prohibited from showing "that the actual tax loss
was less than the amount calculated ... by asserting that the intended loss was less than
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that which would have resulted had the scheme succeeded." The IRS also proposes a
new offense guideline to be used for violations of 26 U.S.C. §7212(a), pertaining to
“corrupt endeavors to obstruct or impede the due administration of the internal revenue
laws" excluding those involving forcible threats or interference which would continue to
be addressed by the assault guidelines in §2A2.2 and §2A2.3, as suggested in the
Commission’s statutory appendix.

While the PAG expresses no opinion on whether there should be an increase in
the base offense levels for tax crimes, it prefers the "tax loss" formulation appearing in
proposed Amendment No. 21 over the IRS proposal. The IRS proposal ignores the
actual impact of the defendant’s conduct and would put artificial constraints on a
defendant’s ability to rebut tax loss calculations made by the government. The PAG
expresses no opinion on whether it is necessary or desirable to adopt a new offense
guideline for violations of 26 U.S.C. §7212(a).

Proposed Amendment number 42 - Grouping Rules - (I.R.S. Proposal
Summ 0 idelin

Guideline §3D1.2 sets forth the criteria for grouping multiple counts involving
"substantially the same harm". The specific section addressed by proposed Amendment
No. 42 provides that two (or more) counts shall be grouped when one embodies conduct
that is treated as a specific offense characteristic in (or other adjustment to) the
guideline applicable to another count. U.S.S.G. §3D1.2(c). The rules for determining
the offense level applicable to counts grouped in accordance with §3D1.2(c) appear in
§3D1.3(a). When counts are grouped pursuant to §3D1.2(c), the offense level applicable
to the group is the offense level for the most serious single count within the group.
Guideline §2D1.1 applies to certain narcotics crimes and violation of the continuing
criminal enterprise ("CCE") statutes. Guideline §2S1.1 applies to certain money
laundering activities.

This Amendment has two options. In Option One, the IRS proposes an
amendment to §3D1.3 to address the situation where the count that gives rise to a
grouping requirement pursuant to §3D1.2(c) has a lower base offense level than the
other count(s) with which it is grouped. In this circumstance, the IRS proposes that two
levels be added to the applicable base offense level determined in accordance with
§3D1.3(a). Option Two proposes the addition of a special offense characteristic to the
narcotics and CCE guideline in §2D1.1(b) and the §2S1.1(b) money laundering
guidelines to be employed "if the defendant failed to report income exceeding $10,000 in
any year." The proposed amendment to the narcotics and CCE guideline specifically
refers to unreported income from the "unlawful manufacturing, importing, exporting,
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trafficking, or possession of drugs." The proposed amendment to the money laundering
guideline has no such limitation.

The PAG believes that both Options One and Two are superfluous. Under
§3D1.3(a), the ultimate offense level applicable to counts grouped pursuant to §3D1.2(c)
will be that offense level which is the highest for any single count within the group. Any
specific offense characteristic that constitutes a criminal activity will be considered as
relevant conduct pursuant to §1B1.3(a). Similarly, the proposed enhancement for the tax
offenses specified in Option Two will either be addressed as relevant conduct, or in the
sentence calculations for unrelated charged offenses. Unrelated, uncharged conduct is
not and should not be a basis for sentence enhancements.

Proposed Amendment number 43 - Grouping Rules (I.R.S. Proposal)

Summary of Guideline

Section 3D1.4 provides the framework for determining the offense level when
there is more than one group of counts. The bench mark is the group with the highest
offense level. Each additional group is assigned a unit value (that corresponds to an
enhancement) depending on its seriousness (measured by its calculated offense level)
relative to the bench mark. Under §3D1.4(b) any group that is five to eight levels less
serious than the bench mark is assigned one-half Unit. Groups that are nine or more
levels less serious than the bench mark are disregarded. U.S.S.G. §3D1.4(c).

The IRS proposal would delete §§3D1.4(b) and 3D1.4(c), and assign one-half
Unit value to any group where the offense level is five or more units less serious than
the bench mark. = The PAG expresses no opinion on this proposed amendment.

3 Proposed Amendment number 1 - Relevant Conduct - The PAG favors
Proposed Amendment numbered 1 (PAG #35) which would amend Section, 1

B1.3 by adding a new subsection (c) which would prohibit a sentencing court from
including in the offense level alleged conduct of which the defendant has been
acquitted after either a court trial or a jury trial. This amendment makes good
sense. Although caselaw indicates that double jeopardy provisions do not prohibit
a sentencing court from considering conduct of which the defendant has been
acquitted, no defendant should be forced to run the gauntlet twice. The present
sentencing mechanism allows the government to include counts in an indictment
on which the evidence is marginal or weak, take the case to trial on all counts,
lose some of the counts at trial because of insufficiency of the evidence on a
"beyond a reasonable doubt" standard and then relitigate the matter at sentencing
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(where hearsay evidence is allowed) and prevail on a preponderance of the
evidence standard.

The government should be content with one bite at the apple. With the
relaxed rules of evidence that apply at a sentencing hearing, the defendant should
only be held accountable for those counts to which he has either pled guilty or
been convicted of in a contested trial.

4, Proposed Amendment number 3 - Juvenile Delinquency Act - The PAG is in

support of a new policy statement which would address the applicability of the
guidelines to juveniles. We believe this policy statement is necessary in light of
the recent Supreme Court decision in United States vs. R, L. C,, 112 S. Ct. 1329
(1992).

S. Proposed Amendment number 6 - Fraud - This proposed amendment would add
language to § 2F1.1, Application Note 10(a), authorizing upward departure where
a fraud "caused substantial non-monetary harm." At present, Application Note
10(a) authorizes upward departure only where "the primary objective of the fraud
was non-monetary”, but fails explicitly to cover those situations where fraudulent
activity results in unintended by nonetheless substantial non-monetary harm.

a. Mens Rea

Upward departure may be appropriate in those rare instances where
monetary loss is an inadequate measure of the seriousness of an offense.
Certainly, there such offenses including, for example, schemes "to deprive another
of the intangible right of honest services” (18 U.S.C. §§ 1341 and 1346).
However, unintended harm is an inappropriate measure of culpability. At a
minimum, consideration should be limited to reasonably foreseeable harm.’ The
Commission’s legitimate concern might be addressed by an application note which
recognizes that reasonable foreseeability is a factor to be taken into account in
determining whether the defendant intended a particular result.’®

? This sort of limitation obviously has occurred to the Commission in other contexts,
as shown by the language of the existing guideline provisions discussed infra, and by one of
the questions posed with respect to Amendment #65, also discussed infra.

1 Perhaps it would be appropriate for the Commission to establish a single standard
of culpability for all of the offense characteristics and adjustments based on the harm caused
by the offense. It doesn’t make much sense for a defendant to be held responsible under
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b. Cumulativeness

This proposed amendment, if adopted, should note the existence of specific
offense characteristics, adjustments and commentary which already take non-
monetary harm into account, and therefore would make departure inappropriate
in many cases of non-monetary harm. For example:

§ 2F1.1(b)(4) provides for an increase of two levels, to a minimum of level
13, for offenses which involve the conscious or reckless risk of serious
bodily injury;™

§ 3Al.1 provides for a 2 level upward adjustment where the defendant
knew or should have known that a victim was unusually vulnerable.

In addition, the commentary to this proposed amendment clearly is
cumulative of existing provisions. The single example given in the proposed
amendment is that departure:

might be warranted in the case of a fraudulent blood bank operation that
failed to preserve the donors’ blood. Such an offense might cause
substantial harm to numerous victims that is not adequately taken into
account by the total monetary loss, which might be comparatively small.

Contrary to the language of the proposed amendment, departure would be inappropriate
in that case because the harm caused by this sort of offense was adequately taken into
account in the formulation of specific offense characteristics. The sentencing court likely
would impose a 2 level increase because the offense involved more than one victim
(§2F1.1(b)(2)(B)).”* In addition, the court would impose an additional 2 level increase,
to a minimum of 13, based on the obvious risk of serious bodily injury (§ 2F1.1(b)(4)).

§ 3A1.1 when he "knew or should have known" that a victim was particularly vulnerable,
while being held responsible under § 2F1.1 only for the "conscious or reckless" risk of
serious bodily harm.

' Although §2F1.1(b)(4) is phrased in terms of "risk”, such risk is inherent in every case
where harm actually occurs. In any event, language relating to actual harm could easily be
incorporated into particular provisions, where necessary.

2 Although Application Note 3 is phrased in terms of "obtain[ing] something of value
from more than one person', the offense characteristic probably would apply equally in cases
of non-monetary fraud.



