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notwithstanding. 

I object to paragraph 36 because I believe that Mr. Joseph's 
criminal history category is I because he has zero criminal history 
points and that, therefore, his guideline imprisonment ·range is 6-
12 months . I object to paragraph 40 for the same reason. 

·I disagree with paragraph 64 because I believe that there is 
a mitigating factor that warrants a downward departure. Mr. Joseph 
has been incarcerated since May 22, 1991, as a result of the police 
kicking down his door in the middle of the night and, with his 
assistance, discovering a firearm and some drugs. But for the 
decision of the state and federal governments to bifurcate that 
incident into prosecutions, Mr. Joseph would receive 
credit toward the imposition of his sentence commencing May 22, 
1991. Instead, he is now facing a concurrent sentence that is 
blind to the imprisonment that he has already suffered. As of the 
time of sentencing he will have been incarcerated approximately 9 
months as to which he will receive no credit. I would respectfully 
submit that any sentence considered appropriate by the Court should 
be reduced 9 months, thereby deriving an effective guideline range 
of 0 - 3 months . 

GDWjaw 

cc: Nora Dannehy, AUSA 
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Ms. Virginia Swisher 
United States Probation Officer 
450 Main Street 
Hartford, CT 06103 

U.S. Department Justice 

United States Attorney 

District of Connecticut 

450 .\1ain Street 

Hanf ord, Connecticut 06103 

February 4, 1992 

RE: United States v. Malvin Joseph 
Criminal No. 2:91Cr00061(EBB) 

Dear Ms. swisher: 

FTS 20JIU.S-J2i0 

CONN 20JIUO·l270 

The defendant has objected to the criminal history computation 
contained in the Presentence Report for Malvin Joseph. 
Specifically, he has objected to the conclusion in ! 31 that the 
defendant should receive three criminal history points for his drug 
conviction in the State of Connecticut. Based on the facts of the 
instant case, the Government is in agreement with the computation 
contained in the Presentence Report. 

The defendant was arrested on May 22, 1991 and charged by the 
State of Connecticut with possession Qf narcotics and by the 
federal government as being an illegal alien in possession of a 
firearm. The defendant was convicted of possession of narcotics by 
a drug dependent person in state court. Subsequent to his state 
conviction, the defendant entered a plea of guilty to the firearms 
charge in federal court. You have indicated in your report that 
the informed you that he did not possess the gun in 
connection with the drugs but rather used the gun over a period of 
time when closing his father's business. 

In United States v. Banashefski. 928 F.2d 349 (lOth Cir. 
1991), the court affirmed the district court's assessment of three 
points for a prior conviction under facts very similar to the 
instant case. The defendant in Banashefski was arrested while 
driving a stolen vehicle. A firearm was found at the time of his 
arrest. He was arrested by the state on the stolen vehicle charge 
and indicted on the firearm charge by the federal authorities. The 
defendant was convicted on the stolen vehicle charge prior to being 
sentenced on the federal charge. For purposes of computing his 
criminal history, the defendant was assessed two points for the 
prior state conviction . On appeal the court noted that "the 
commentary to §4A1.2 explains that a sentence imposed after the 
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defendant 1 s commencement of the instant offense 1 but prior to 
sentencing on the offense , is a prior sentence if it was for 
conduct other than conduct that was part of the instant offense . " 
As in the instant case, there was evidence in Banashefski that the 
defendant had possession of the gun prior to the driving the stolen 
vehicle. Becaus e the possessory acts were separable, the court 
held that the conduct was not part of the instant offense and did 
not occur on the same occasion . See U. S. S. G. §§4Al. 2 (a) ( 1 ) , 
4A1 . 2 (a ) (2). See also United States v . Garcia, 909 F.2d 389 1 392 
(9th 1990); United States v. Cox, 934 F . 2d 1114, 1 125 (lOth 
Cir. 1991}.(state drug conviction properly included in computing 
criminal history because presence of cocaine, although seized with 
the guns, not part of the firearms charge). 

Malvin Joseph was not charged by the government with a 
narcotics violati0n nor was he charged 18 U.S.C . . §924 (c } . 
The defendant's possession of narcotics is not part of the instant 
offense and should not be considered related for purposes of 
sentencing . 

cc: Gary Weinberger, Esq . 

Very truly yours, 

ALBERT S . DABROWSKI 
UNITED STATES ATTORNEY 

NORA R. DANNEHY ._:::7 
ASSISTANT UNITED STATES ATTORNEY 
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United States Sentencing Commission 
Attn: Guideline Comment 
1331 Pennsylvania Avenue, N.W., Suite 1400 Washington, D.C. 20004 

Dear Sir/Madam: 

February 28, 1992 

The American Farm Bureau Federation (AFBF) is the largest voluntary general farm organization in the United States, representing the interests of nearly four million member families. Our purpose is to promote, protect and represent the interests of farmers and ranchers across the United States. AFBF has member state Farm Bureaus in every state and Puerto Rico. 

Our purpose in submitting comments is to point out a mistake in the revision to Section 2Q2.1 entitled "Specially Protected Fish, Wildlife and Plants; Smuggling and Otherwise Unlawfully Dealing in Fish, Wildlife and Plants." The example in paragraph 1 under "Application Notes" of "for pecuniary gain" cites 
• 

"when a farmer destroys migratory birds to prevent their consumption of cereal grains." We submit that this is not the type of activity referred to in the guidelines and unfairly establishes a criminal burden on farmers and ranchers who protect their crops in good faith. Further, the reach of this provision will likely include and render as criminal activities that are established agricultural practices and methods of crop protection, which, by extreme liberal defmition, could be interpreted as threatening or destructive of wildlife. 
. The section is really aimed at trafficking in parts of endangered and threatened species, and we submit that it is that activity that should be included as the example. The migratory bird example does not fit the section because they are not endangered or threatened species, nor are they marine mammals that are listed as "depleted." Furthermore, the application of "for pecuniary gain" to a farmer trying to make an honest living is inappropriate and offensive to our members. Such an interpretation stretches the term to unacceptable limits, and would encompass any activity done in of a lawful business. 

• 

The federal Animal Damage Control Act (7 U.S.C. 426) provides for the control of depredating animal pests. The Animal Damage Control program within the U.S. Deparunent of Agriculture carries out actions required to control such pests, including actions to control depredating bird species. Not only are such activities lawful, but they are required by law. 

We therefore request that you strike the example set forth in Section 2Q2.1 because it is inapplicable and inaccurate, and further that it not be included by definition or otherwise as an element of criminal activity. Thank you for your attention to our request. 

n:CLY· 
Executive Director 
Washington Office 
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