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Sentencing Guidelines for United Statei\ Comu · 

AGENCY: United States Sente'J:qp,g Commission,: . ,.,.,-..; :c::. , ; . . .,,:., -: to: ,· . :, . . . .. ,ij' ,i,. .. , 

ACTION: Notice of proposed amendments_ and .~f~~f~\o ie·Jt~~ri!f~,1~~~~~po1icy\ . 
statement&, and commentary. Reque,t for pub.lit ~nk . ~4iitt :;;.of h~ :. · .. · 
---------------,-----__,,.,•..,w~ ,-·.,.-7"!,."""f-: ~• ·•-;,·' -"·-•-· ~ 7"~ ... ~- -• :_ ._:\)_·•! ,.{);_.; •~ .. ~-.. ~~;'.;•· 

,. · · ··' _- · -~.- :··. ~-_.,_- _ \ ~;~~- ·, t:· ,r~-~;~:# 
SUMMARY: The Commission it coiwdeJina (1) -~a-~nn~~.certain-~f· . . ;~e-
wer~ _promulgated in October '1939 aS]em~~•.JY, : --~~:,~fienc:y .... .,,a (2 .· . "_' ·'*~j;:• 
add1t1onal permanent amendments .aQd 11dd1t1ons to?~~ s~·ntenc~mfgq1 • · · 
statements, and commentary. The _rr,o~se~ n_CWt ,, --J,e.o.t,s~ or·'.i. ... 
addressed, arc set forth below. Th9~Cooom1ss1on". , J¢pO.fl re . ... , ... . ~e 
Congress on or before May 1, 1990r-, Comment ii~ · ... ' t on all,:pi~ •·· ..... • ,, .. , .. ~.t,i~:-~;. 
proposals, and any other aspect of. the, a.entencing gtpl.elmu, ptllj~1st:i(t'ia~itts, am.if 
commentary. . . ·. ·:~:, .. . , . :· •. -::~~~:.!!t\;,; r.,· :·:t:.t:~{t~ 
DA TES: Public comment shoU:ld bt rece!ved by th~ m~ission net .: · · F ~ ;,.;.. · ., • : ~) 990, 
in order for it to be considered byjJu: Commissio~ ~:t.h.e promu!gati(>D;~ ,; ~r .·a ';'JltS 
due to the Congress by May 1, 1990: The Comm~mli)htu 1cbedul,ed ,i _''ioiuc·1a? ~ ag · or , :-' · 
March 15, 1990, in the Ceremon.i-1iCQurtroom of~J),plted States:~w.,~91e in ,'W~~n, -
D.C. on these amendments. ' · · · · · .· · · · · ., .. -· 

ADDRESS: Comments 1hould t,e;.1ent to: Unite..df~.tat~.!~,~tbtenci~~:!¢,p~~isyon,.;.cij.{ . 
Pennsylvania Avenue, N.W., Suite ;1400, Washingtont J)~!'~~. Att~~· _. Co'anqµ,Jl.~(;litiQ~s . 
Director. · · , •.;];;i"tf· · 

. •~: ... / . · ,·· . :•f./ ..:. ~A · ~ : .. 

FOR FURTHER INFORMATIO?-t:CONTACT: Pa:w}lr.~artin, Cwn~nications Dir:ector, . ~-- : . ' . . •, ' .. . . ~-_, .. 
Telephone: (202) 662-8800. ,,· .. 

SUPPLEMENTARY INFORMATIO!Q: Th,;;,lbiited Sta't~s S'eQtencl~i Comm-~~~j ~-~ ·: . '!·•." 

independent agency in the judicial br:«n~h: of ffi.~ u.s '. Go'ler;nnicnt: ;~riie ·~otn,b1J~~fiFJs:,·,, ,. 
empowered by 28 U.S.C. f 994(a) to·pronhdgat'e sentent.~g ~idcl~~~ .,nd policy'~~~,W~.nts 
for Federal ,entencing courts. The statute furth~r :,cjire~ts. the' Comfuiuion to pet,i~ical~y ' 
r~view and revise guidelines previously promulgafed and authorizes. i! to ,ubmit guideline 
amendments to the Congress no later than the first day of May eadi year. See 28 U.S.C. § 
994(0), (p). 

;.•, . 

Ordinaril the Administrati' · Procedm.~ Ad::\ruJt\lM :,t - . - , . . ;;,~i(~f~~i~W!tJi~/ 
judicial agenci:~; however, 28 u.s~. i . 994(x). ,mikt~}thi'.'~~ ,·iiµs faf1 t:~Pii>i~diie.:·fft --··. .. · .. 
rulemaling provisions of S U.S.C. f 55-3 ap.pli,ca~le.~to-·'the promd~!Jipn:'of 1entc:ncing 
pidelines by the Commission. · · · · ' :. •·: .' . ,_ . . ,-ti•· ;:,,:::..,. . 

• - , , , • , .. I, :.J,tS~:.Y-,:,,f .. i~~:1:: 
In October 1989, the Commiszioi:l·pr~ ulgit~t~pora_ry;~~~,tl~!~ · 

pideli~es re!ating to (1) the posse~sio~.,~r ~ine.,:•blSC .ccr:•~~l~ '. 'Y,~,,~t 
nthonty of Judges to deny or tcnn1nat~·:.~rt&1D_,f•ral .beJ{cfits. ·See,,~ :.· . 
31, 1989). The Commission proposes to ptoitl_µlg,(t f~ese rempcirary,':~i.r•~ ~- "'-~ . ,1 . . ~liit~s . as 
permanent guidelines and to report these amepd~ ents ud., tevi$ions -to' the O . j ..-·bf May 1, 
1990. . 
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_ . · I~ ~dditi~~. : the Commission is comidu* a-'ilutiaber of other a.mead.meats ud additions 
to. the fentenclng guideliDes, policy statement and commentary. Proposed ameadmeau arc 

. prcsen~ed sequentially by the Chapter ud Part of the GU:deliae1 Manual to which they 
pertain. Each amendment is followed by a statement explaining the reuoa for die 
~ e~dmen&. • 

. . ··~- : . •· 
ne pro ed,t~#~dmeali ar:e - n eattd in three formats. Finl, the majorilJ of the 

amudme~t!1 '.";, ,:opc,sed as apeclfi ·cfhaqes in a pideliDe, policy statemem. or commentary. 
Secoad,: for , ome amendments the Comtilis., ion has published alternative means of addressing · u· iaiu~. Commentaton are encourqed to state their preference amona listed alternatives or 
t~ .~. est .!l :~~,.. . .'-,lternative. Third, the Commission has highlighted cenain WUC5 ud invites 
•uu~stiont- f9r.._i~c iuaead~ ent To help focus comment, one or more proposals 
are ~~ese~ :~ ~ f. .~-!~f :-~me ·~f Ci~•-,~es. . · 

. 1ljJJP, i,, o{~?Ua.iied .States Seiit~ncing Commission Guidelines Manual seu forth 
~c C.c,mmiujo,n;i ~!?()li~ ~•temeat regM_dmg .. retroactmty of amended guideline ranges. 
~ozµ·?-1~" .i~~a_v~~tft 't~~~g w!iether _u,y~of the proposed ameadmeau should be 
r;etroa~tr~~-- l\,J>;~~! . . •. ;~ lier s,tatemeat. . ·-

.·.;,-~.,~~..c .. ~~~~ -:1,0 -.~ ;_:~ v·}':•~,:;·· :~'(I ;,_.~' -. · t. • .;; 

.. • .~e~cfm$:Dts below are pesificaUy proposed for public comm eat ud possible 
aul>m.iss~~~:,io .. the· Congress·_by May 1, .1 ·.~ e Commission emphuizes that it welcomes 
comment on uy aspect or the sentencing guideliaes, policy statements, and commentary, 
. w~e~t.P! . .aot ~ c aubje~ _or a proposed amend.meat. 
· . , ,~ '9.! p,rity . . · 28 p;~:C:::c j ,. 994(a), (1e~. (p),. (x); sec. 21(a) of the Sentencing Act of 1987 (Pub: ( :·.tQ()-18i). . . · 

,. . .. . •. ..- t . ... : • . . . 
•· .. ") •· .·-~·- . 

,-. - , 

. , . 

William W. Wilkins, Jr, 
Chairman . , ,; 

, • • ·,: :~, s •• :~ \\:'•' 

, . ' ,,1: 

', 

• I ' 
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Chapter Oae, Pan A (latroductioa) 

1 . Proposed AmeadmeD.t: Chapter !J~~ .• ~ Mt A,Js ~m~oded by deletiq nbparu l ~S iii 
their entirety ud imerti.D& iD li~ M ~~~.nm,: · · (·•1: ·- , 

The Statutory Miaion 
·•. • . . 

The Seateac:iD& Reform Act of 1984 (Title II of the Compreheuift 0-e Coat: -bl ·-:~f · 
Act of 1984) provides for thi: dtwilopmeat ~r pide.lin.~~ that wm furtJ.er die buic 

. pu.rpos.cs of criminal punisbm~.:t! deicnenc~, iDcapa.dtaiioa. just pu;uhtaeat and 
rebabilitatioa. The Act delee:1tl!1 broad &a~hm.!)' ·ro)he C>.mmissioa to !fli~ u-d· :: .-: r· 
rationalize the federal seate~~ proceu. · · _., i.: -: ·.- -.: '~ j _. 

~J --e_ ,,. • :::l-

Tbe Act coatains detai!cd :i~~truction3 as :t~::.~~.w. (bi,,s deter:mi~•.tion kl,oj)ld 0 be--•~ .. I - .;) -
made, the most important or which directs th~~rpi~s,o~ to crei t~·eatcgories·ot :;:•_ -:--,;;,; " 
offense behavior an~_ offender characteristics. An offenst beha:vio!. ~ teaory mi~C' ,-- -,·-'· : ··1 

consist, for e:umple, 'of 81,anl. -:robbery/committed tl!ith ,i pn/~ -1-tueri.~ ·/\n offender 
characteristic category might be "off ender w'itb o•~-r-rfo~ coavictib~-~ : rtf~u!tini in 
imprisonment.• The Commissiou a required ~9;- r~~~:n"be ptd~J_iiie ''rent~.s. Ui'at ipct;ry ::ar.: .. 
appropriate KDteDce for each clus or coavictec!·persozu '.!!~~imtn~:d-:itty .:~rdi_r.&~ii:g'-\hc.' . 
offense behavior categories with the offender characteristic taiesori(~~.:-'-'Wbere ·Dit ' · / 
pdelines call for imprisonk'llcDt, the range Iii ~Jh!! -Mrro~. ;~e l!D.~~inn c,f!h~~'r,ao_se 
cannot e:aceed the miDimum by more than ~e ~ter of ;>k,; ~fl!~( 01··,5ii ~0'-1!~ ( •is ,: 
U.S.C. I 994(1,)(2). ,fc:i } _ - · • · .. · · ' ,::. ·· •· ., · · 

-~-;- .·· ' .· . . .. . . . ..: : '; ·:<•:·- ~:~· - /·:~~ 

Pursuant to the Act, tile lefltencing w urt, ffl llf' " ' eel &I ,..~Dte.i.~r. !Fem ~i'thin _-ti?f ~---- ,:. 
pidcline range. If, however, a particular case prescnu atypical features, the_ Ac{li &'w~· ., 
the court to depart from the guideliaes and sentcace outs.ide the prescn~ci :range. t n · 
that cue, the court must specify reasons for departure. 18 U.S.C. I 3553(b). If the 
court sentcaces within tbc guideline range, an appellate court may review the sentence to 
see if the pidelines were correctly applied. Jr the court departs Crom the pideline 
range, an appellate court may review the rcuoaableneu of the departure. 18 U.S .C. 
I 3742. The Act also abolishes parole, and substantially reduces and restructur~s good 
behavior adjustmeats. 

The Commission's initial guidelines were submitted ro Coagreu on April 13;-_ 1987~ ,-
After the preKribcd period of Coqressioaal review, the pidelines took effect -on · 
November 1, 1987, and apply to aJJ offenses committed OD or after that date. The 
Commission has the authority to submit pideline amendmeats each year to Congress 
between the beJiaaiag or a replar Conaressional seuion and May 1. Such amendments 
automaticalJy take effect 180 days after nbmissioa llllleu a law is eucted to the 
contrary. 28 U.S.C. I 994(p). 

The initial sentencin& pidelines ud policy Gtatements were dc..'Yeloped eher 
ateuive hcari.Dp, deliberation, ud couideratioa· of 1abltutill public com11;1cat. The 
Commission empbuiz.ci, however, that it views the pidcline-writina· proccu u 
evolutionary. It a:pecu, ud the aovenwac atatate uticipates. tut coatiauiq raearch, 
aperieace, ud uaJyw will result iD aodificatiom .ufl rnisiom lo tlle,pidelinc1 
lMoup ,ubmiuioa or amendments to Coapeu. To this cad, the 0-•·sriM is 
eatabmbed u a permanent aaency to moaitor seateaciq practices ia die~ courts . 

3 . The Basic Approach (Policy Statement) 
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To UDdersted ,.. pideline, and ,.eir ll•derlyi,,& rationale, It Is ~~.,., 10 foe' 
oa · the tiarce objectives that Con.ere" 10ught to achieve iD eaactina the Sentencing • 
Reform Act of 1984. The Act•, basic objective was to enhance the ability of the criminal 
jusdc~ system to combat crime through an effective, fair Kntendna l)'Slem. To achieve 
dais end.· Congreu first sought honesty iD sentencing. It soupt to avoid die CIDllfusion 
ud implicit deception that arose out of the prc•pidcliDes 1ent_encin& l)'llCII wlaicb 
required the court to impose an indeterminate sentence that was automatically reduced in 
most cases by •aood time• credits: Ia Dddition. the parole commission wu permitted 10 
determine bow much of the remainder of any prison Kntence u offender actuaDy would 
serve. This . pmttiee muaUt resulted in a substantial reduction in the effective length of 
the sentence icposed, with defendants often Kmng only about one-third of the Kntence 
adjudaeJ by the court. ... 

. S~cond, Congress sought reUODabJc uniformity in Kntcncing by narrowing the wide 
di5parity ill 1en1cncei,imposed for similar criminal offenses committed by similar 
off enders~ .. rmrd; Congress sought proportionality in Kntencing through a system that 
imWie·s &.pp.top~~tely different Kntences for criminal conduct of differing severity. 

'. :·; ~._ .. I , . , : • 

,il~iitit;• CtiY to achieve: the abolition of parole makes the Kntence imposed by 
tb~.~~rt the··~21t~~ce the offender will serve, Jess approximately fifteen percent for good 
behavior. There u a tension, however, between the mandate of uniformity (treat similar 
cases alike) and the mandate or proportionality (treat different cases differently). Perfect 
uni.fo~ity - sentencing every off ender to five years -· destroys proportionality. Having 
only i few simple c:alegorie, of crimes would make the guidelines uniform ud easy to 
administer, but might Jump together offenses that are different in important respects. 
For eumple, a single category for robbery that included armed and unarmed robberies, 

\ robbe.ries with and .without injurie,, robberies of a f cw dollars and robberies of millions, 
would be far ,oo broad. 

A KDteac:iDg system tailored to fit every conceivable wrinkle of each case would 
quickly become unworkable and seriously compromise the certainty or punishment and its 
deterrent effect. For example: a bank robber with (or without) a gun, which the robber 
kept hidden. (or brandished), might have frightened (or merely warned). injured seriously 
(or Jess seriously), tied up (or simply pushed) a pard. teller, or customer, at night (or at 
Doon), in u effort to obtain money for other crimes (or for other purposes). in the 
co~pany of a f~w (or muy) other robbers., for the f1nt (or founb) time. 

The lis.t or potentially relevant features of criminal behavior is Jons; the fact that 
they can «cur hi multiple combinations means that the list of possible permutations of 
factors is virtually endless. The appropriate relationships among these diff ercnt factors 
are exceedin1Jy difficult to establish, for they arc often context specific. Sentencing 
courts _do nottrtat the occw:rence of a simple bruise identicaJly in aJl cases. irrespective 
of wbtdier tbar·bniise occurr~d in the context or a bank robbery or iD the context of a 
breach of peace,1 TJm is so, U1 part. because the risk that such a harm wilJ occur differs 
depe11cfin& OD dtc nderlyina off enK with which it is connected (and therefore may 
alrudy be count~ to· a different dearee, iD the punishment for the uderlyina offense); 
ud, al~ beeame, in part, the relationship between punishment and mahiplc urms is not 
limply ~dditivc. Tbe relation varies C,epending on how much other harm Ml occurred. 
Tbu~, it would D~ be proper to usip, points for each kind of harm ud -,ly add them 
Dp, irrespective of context . and total amounts. 

• 

• 
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• 
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The Iriraer the aumbcr or 1ubcateaorie', the sreater the complexity and the less 
workable the l)'llem. More.over, the subcateaories themselvc', sometimes too broad and 
sometimes too narrow, will apply ud hltcract ha uroreseea ways to uloreseca 
situations, thus failiaa to cure the ufairneu or I simple, broad cateaory '}11tem, F'malJy, 
and perhaps most importantly, probation offir.eri ud courts, in applyme a comp!~ · 
system or subcateaorie', would have to mate 11 iost of decisions about wbetllcr the 
uderJ)'in& fac:u are sufficient to brina the cue within a particular ,ubcatepry. • ·nc 
areater the number or dec:Wons required and the peatcr their COMplentJ, Ck pe.ater the 
risk that different judges will apply the guideli~ti di!t~rntly to 1ituttioea tut, h fact, 
are similar, thereby reintroducing the very dhpllfity thAt tbe guidelinis .-.re cleaipe~ t.:-
climinate. 

ID view or the arguments, it would have ~,1 tempdng to r~treat to ihe imple,' · · : 
broad-category approach and to arant courts f.he diKtetfon to sele(:i the proper ;ioirit i .. 
along• broad sentencing range. Granting such broad discretion, h~wevcr. ~uJd hav~ .· .. 
risked correspondingly broad disparity in sentet!clng, for different courts may exercise··' · 
their ducretionary powers in different ways. Slldl u apprl\tch ,..~iiI~:h~~e rukerl a 
return to the wide ·disparity that Congress c,tahlished the Comro~~~a to· A!;!llit. . . 

ID the end, there is DO completely sat~f;ing solution to this ' practi~~ lt~le~~te. 
The Commission had to balance the comparative virtues ud vices of broad, sw~lc · 
categorization and detailed, complex subcatcgorization, and within tl!.e ~ru~1I11,~ _ 
established by that balance, minimize the discretfoaary powers of the ' se~te'i,cliii(court .. 
Any system will, to a degree, enjoy the benefit:. •~d s'lffer from thr. dri'Wb~ib ~~(f1c:h .; 
approach. · · : · · · 

A philosophical problem arose when th.: Co:ir.oission attemp-.rd io re«'nn:i~ :~b~-: 
differing perceptions of the purposes of aiminaJ pi,oishment. M0:r.t ohse1vtr$ of ,he :. · 
aiminal law agree that the ultimate aim or the law iuetr, anc! r,f ~uufa1lc,cttJ'fo 
particular, is the control of aime. Beyond this poi~t, huwe,-er, the co:z:sc<tt:,~s: re~m, to 
break down. Some argue that appropriate punishment should defined pr.im•ri?:/ r.,a the 
basis of the moral principle or •just deserts.• Under this principle, punishment should be 
acaled to the off ender's c:ulpability and the resulting harms. Thus, if a defendant is less 
culpable, the defendant deserves less punishment. Others argue that punishment U1c,1.1ld 
be imposed primarily on the basis of practical •crime control· cons:deratioils. Tbii' r.?teory 
calls for sentences that most effectively lessen the likelihood of fuone crime, ~it1'er 'by 
deterring others or incapacitating the def endut. · · 

Adherents of these points of view urged the Commission to cbO<Y..e ·be~:.r.n d~:m 
and accord one primacy over the other. Such a choice would have been profoundly 
difficult. The relevant literature is vast. the argumenu deep, and each point t1r view bas 
much to be said in its favor . . As a practical matter, in most M:D!r:t1dr,1t -!eci!fo"i dtr. 
application of either philosophy may ~rove comi.r.w:: "Mtb tbn~.,-~~~ ~ie~•i~t; · 

. ' . ·. -, 

··-· ·· . 
. . .. ' \: . 

ID its initial set of suidelines, fit~ CommisiiJc''i-~;lit,t'·'to 'i.o,fvt::"~tb ~he tl~ic;it)I 
and philoM>phical problems of devcfoping a cohcrecl ien,e1c ... '1g"i:jr,ti;n;·_ty t.e>.h•1c.-n 
empirical approach that med as a st1rtin1 powt data wiml:ltiut: 'z;,t:-pft'.c,in•~~-·~e,;re:~,;:ing 
practice. It analyzed data drawn &cm, 10,000 prcse~tel!tr. · ~i$1flfti~J~'i.\c ~ff c:~{;· 
clements or Yarious crimes as distin,uW>ed in s\\btuntitre w-ii~.ll ita."T:t:~ t'-e u~;t~d 
States Parole Commission's pidelines and statu.tici, H~ l~ati t1cr.it1, c:.1l,'.";! M~t ~;qrces 
iD order to determine which distinctions were iaiK'tmnt i~ iH?.·•r.a;c:it~ •mak,'f;/ .A.ft er 
consideration, the CommissioD accepted, modm~:.· :,r 1·1\il\'PfJ~~l 'tttn -~en m~,n~:~, or 
these distinctions. · 
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This empirical approach _· liclped tbe Commiwon re&Olve its practical problem by 
defiDilla a list of relevant cmtinctiom that, aJthoup of comiderabie JeDath, wu &hon 

, enoup to create a muuiacable aet of pideline,. Exutin& cateaorics are relatively broad 
ud omit cmtinctiom that some may believe yet they include •Oil of_ the 
major distinctiom that statutes ud data 1uge,t made a aipificut cliff'crcace ID 
aeatenc:in& decWom. Relevant distinctiom DOI reflected in the pideliDca pobably will 
occur rarely ud 1enteocin& couru may take ,uch unusual cases into KCOlllll by depaning 
from the pidelines. 

The Commission's empirical approach also helped rer.olvc its philosophical 
clilemma. Thor.e who adhere to a just deserts philosophy may concede that the lack of 
moral consemus mipt make it ditficuJt to say exactly what punishment is deserved for a 
particular crime. Likewise, tho,e who sulmnl>e to a philosophy or crime control may 
acbowlcd&e that tbe lack of sufficient data might make it difficult to determine euctly 
the punishment that will be,t prevent that crime. Both aroups miaht therefore recognize 
the wisdom of lookin& to those distinctions that judges and leJislators have in fact made 
over the course of time. These established distinctions are ones that the community 
believes, or bas found over time, to be important from either a moral or crime-control 
per&pective. 

Tbe Commission did not 5imply copy estimates of prc-pidelines practice as 
revealed by the data. even though e,tablishin& offense values on this basis would help 
eliminate disparity because the data represent averages. Rather, it departed from the 
data at different points for various imponant reasons. Congreuional ,tatutes, for 
eumple, suggested or required departure, u in the case of the Anti-Drug Abuse Act of 
1986 that imposed increased a.od mandatory minimum sentences. In addition, the data 
revealed inconsistencies in treatment, ,ueh as punishin& economic crime Jess severely than 
other apparently equivalent behavior. 

· De,pite ther.e policy-oriented departures from pre-pidclines practice, the 
guidelines represent I.D approach that be&ins with, and builds upon, empirical data. The 
pidclines will Dot pleue thor.e who wish the Commission to adopt a sinale philosophical 
theory and then work deductively to establish a simple a.od perfect set of catcgoriutions 
and distinctions. The pidelines may prove ac.ccptable, however, to those who seek more 
modest, incremental improvements in the stal\1$ quo, who believe the best is often the 
enemy of the good, and wbo recognize that these pidelines are, u the Act contemplates, 
but the fir,t 5tep in I.D evolutionary process. After spendin& considerable time and 
resource, ezpJoring alternative approachei, the Commission deve1oped these pidelines as 
a practical eff on toward the achievement or a more honest, uiform, equitable, 
proportioul. and therefore effective scntenc:iD& ,yUem. 

4. nc Guidelines' Resolution of Major luues (Policy Statement) 

Tbe pideliae-draftina process required the Commission to re&Olve a llost or 
important policy qucstiom typically iDvoJviD& rather evenly balanced acts of competing 
comidcratiom. Al an aid to uderstandiq the pideliaes, tJus iDtroductiaa lndly 
diicuues Kvcral of tbOK iuuc,; commentary in the pidclinei aplaiu a61n,. 

(a) Real Offense w. Chirac Offense Sentenc:iDa. 
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One of the most important questi,,m r or the Commiuion lo decide wu whether 10 
bue sentence. upon the actual conduct in which the de(endant enpaed reprdleu of the 
charges (or which be wu indicted or convicted rrea1 offense· Kntencma), or 'Dpon the 

. conduct tl-.at constitutes the elemenu of the offense for which the de(endant was chirged 
and or which he was convicted (·charge offense· sentencing). A bank robber, for 
eumple, might have used a sun. frightened bystuders, taken SS0,000, b,Jmed a teller, 
refused to &lop wben ordered, and raced away damaging property dwin& Ida escape. A 
pure reaJ offense system would sentence oa the basis of all identifiable CODChc:t. A pure 
charge offense 5)'Stem would OYerJook some or the harms that did Dot coutihlte ltatutory 
elements or the off'enses of which the defendant wu convicted. 

The Commission initially soupt to develop a real offense system. After all, the 
pre-pidelines sentencin& 5)'Stem wu, in a Knse, a real offense system. The Kntencing 
court and the parole commission took account or the conduct in which the defendant 
actually eqaged. u determined in a presentence report, at the sentencing bearing, or 
before a parole com~ission heariD& officer. The Commission's initial efforts in this 
direction, carried out in the spring and early summer or 1986, pro~d 11nproductivc, 
mostly for practical reasons. To make such a system work. even to form&Jiu and 
rationalize the status quo, would have required the Commission to decide precise1'1 which 
harms to take into account, bow to add them up, and what kinds or procedures the courts 
ahould use to determine the presence or ablence of disputed factual elements. l'he 
Commission found no practical way to combine and account (or the large num~r of 
diverse harms arising in different circumstances; nor did it find a puctical •1ay_ ,.., 
reconcile the need for a fair adjudicatory procedure with the need for a speedy 
sentencin& proceu pven the potential existence of hosts or adjudicated •real har:n' J':icts 
in many typical cases. The effort proposed as a solution to thesi problems requited 
me of, for example, quadratic roots and other mathematical operations that the 

\ Commission considered loo complex to be workable. In the Commission•, view, i'l:ch c1 
system risked return to wide disparity in sentencing practice . 

In its initial set of guidelines transmitted to Congress in April 1987, the 
Commission moved closer to a •charge offense• system. The 5)'Stem is not, however, pure 
because it contains a number or real offense elements. For one thing, the hundreds of 
overlapping and duplicative statutory provisions that make up the federal criminal law 
forced the Commission to write guidelines that are descriptive or generic conduct rather 
than guidelines that uack purely statutory language. For another, the guidelines take 
account or a number of important, commonly occurring real offense clements such as role 
in the off ease, the presence of a sun, or the amount or money actually taken through 
alternative bue offense leveh. specific offense characteristia, cross-reference,, and 
adjustments. 

The Commiuion recognized that a charae offen,e system bas drawbacks of iu own. 
One of the most important is the potential it affords prosecutor, l&> illfluca')CC scntenel!s 
by increumg or decrcum, the number or counts in an indictment. or course, the 
defendant's actual conduct (that which the prosecutor can prove in court) imposes a 
aatural limit upon the prosecutor•, ability to in a ease a deiendaof • "ntUlcc. Moreover, 
the Commission has written iu rules for the treatment or multicount convictions with an 
eye toward eliminatin& unfair treatment that mipt now from count meip'illation. For 
c:sample, the pidelines ueat a three-count indictment, each count ot wludl cbarces sisJe 
of 100 aram, of heroin or theft of Sl0,000, the same u a single-cou.at Mr:taent 
charsiD& ule or 300 arams of heroin or theft of $30,000. Furthermore, a 11ater.cm~ 
comt may control any inappropriate manipulation or the indictment dlrolp me or its 
departure power. F"uwly, the Commiuion will dosely monitor charsma ad ,Sea 
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aegotiation practices ud wm m~ke appropriate adjustments abould they become 
aece111ry. 

, (b) · Departures. 

ne sentenc:in& statute permits a court to depart from a pidelinc~ed5ct 
sentence obly when it finds •an agr•vating or mitigating circumstance ol a liad. or to a 
degree. Dot adequately taken into consideration by the Sentencing CommiuloD in 
formulating the guidelines that should resuh in a sentence different from that desaibed: 
18 U.S.C. f 3553(b). The Commission intends the sentencing courts to treat each 
pideline as carviq out a •heartland: a set or typical cases embodying the conduct that 
each guideline descn'bes. When a court finds an atypical case. one to which a particular 
pideline linguistically applies but where conduct sipificantly differs from the norm, the 
court may consider whether a departure is warranted. Section SHl.10 (Race, Sex, 
National Origin, Creed, Religion, Socio-Economic Status), the third sentence of fSHl.4 
(Physical Condition, Including Drug Dependence and Alcohol Abuse), and the last 
sentence of f5K2.12 · (Coercion and Duress), list several factor5 that the court cannot take 
into account as grounds for departure. With those specific exceptions, however, the 
Commission docs not intend to limit the kinds of factor5, whether or not mentioned 
anywhere else in the guidelines. that could constitute grounds for departure in an unusual 
case. 

Tbe Commission bas adopted this . departure policy for two reasons. First, it is 
difficult to prescribe a single set or pidelines that encompasses the vast range of human 
conduct potentially relevant to a sentencing decision. The Commission also recognizes 
that the initial set of pidelines need not do so. The Commwion is a permanent body, 
empowered by law to write and rewrite guidelines, with progressive change', over many 
years; By monitoring when courts depart from the guidelines and by analyzing their 
s.tatcd reasons for doing M> and court decisions with references thereto, the Commission, 
over time, will be' able to refine the guidelines to specify more precisely when departures 
should and should not be permitted. 

Second, the Commission believes that despite the courts' legal freedom to depart 
from the pideline,. they will not do so very often. This is because the guidelines, 
offense by offense, seek to take account or those factors that the Commission's data 
indicate made a significant difference in pre-guidelines sentencing practice. Thus, for 
example, where the presence of ph)"ical injury made an important difference in pre-
pidclines sentencing practice (as in the case of robbery, assault, or arson), the guidelines 
specifically include this factor to enhance the sentence. Where the guidelines do not 
specify an augmentation or diminution, this is generally because the ,entencing data did 
IIOl permit the Commission to conclude that the factor was empirically important in 
relation to the particular offense. or course, an important factor (e.a., physical injury) 
may mfrequently occur in connection with a particular crime (e.a., fraud). Such rare 
occurreDces arc precisely the type of events that the court', depanure powers were 
dcsiped to cover - cases outside the ranae or the more typical off eases for 
which the pidelines were dc.siped. 

It i5 imponaat to aote that the pidelines refer to two different tiDck ol departure. 
11ae finl involves instance, in which the pidelincs provide specific p;d•nce for 
departure by ualOI)' or by other numerical or DOD-numerical suuestiom Por aample, 
the Commentary 10 1201.1 (Transportation for the Purpose or • Prohibited 
Sexual Conduct), recommeDds a downward departure of ei,bt levels acre C1D111mercial 
purpo5C was nor involved. Tbe Commwion intends such suagestions as policy pidancc 
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for the co1utJ~ Tbe Co1nmwion expectl that m01t deI?arture, will renect the auue,tions 
and that the courts or appeah may prove more likely to find departures "unreasonable· 
where they fall outlide sugestecl leftls . 

· A second type or departure will remain unpided. Jt may rest upon ponds 
ref erred to in Chapter S, Part JC (Departures), or on pounds not mentioeed ba the 
pidelines. While Chapter S, Part JC lists factors that the Commwioa beSefta aay 
constitute pounds for departure, those augested pouds are Dot exhamthe. ne 
Commission rccopizes that there may be other pounds r or departure tut are aot 
mentioned; it also believes there may be cases in which a departure oawde ngested 
levels h warranted. ID its view, Jaowever, such cuei mJJ be highly infrequent. 

(c) Pica Agreements. 

Nearly ninety percent or all federal criminal case, involve pilty pleas and many of 
these cases involve 10me form of pica agreement. Some commentators OD early 
Commiwon guideline drafu uraed the Commission Dot to attempt any major reforms of 
the agreement proceu OD tbe grounds that any set of guidelines that threatens to 
radically change present practice also threatens to make the federal system 
unmanageable. Others, ,tarting with the same facts, argued that guidelines which fail to 
control and limit plea agreements would )eave utouched a "loophole• large enough to 
undo the good that sentencing guidelines may bring. StiJJ other commentators made both 
arguments. 

Tbe Commission decided Dot to make major changes in plea agreement practices in 
the initial guidelines, but rather to provide guidance by issuing general policy statements 
concerning the acceptance of plea agreements in Chapter Six. Part B (Plea Agreements). 
The rules set forth in Fed.R.Crim.P. ll(e) aovern the acceptance or rejection of such 
_ agreements. Tbe Commission will collect data on the courts' plea practices and wiJJ 
analyze this informatio.n to determine when and why the courts accept or reject plea 
agreements and .whether plea bargaining practices are undermining the intent of the 
Sentencing Reform Act. In light of this information and analysis, the Commiuion will 
&eek to further regulate the plea agreement process IS appropriate. 

Tbc Commission ezpects the guidelines to have a positive, rationalizing impact 
upon plea agreements !or two reasons. rust, the pide1ines create a dear, definite 
expectation in respect to the &entente that a court will impose if a trial takes place. 
Insofar IS a prosecutor and defense attorney &eek to a,ree about a likely sentence or 
range of 1ientences, they will DO longer work iD the dark. This !act alone slaouJd help to 
reduce irrationality in reaped to actual 1ientencing outcomes. Second, the pidclines 
create a Dorm to which courts will likely refer when they decide whether, under Rule 
ll(e), to accept or to reject a plea aa,ecment or recommendation. 

(d) Probation and Split Sentences. 

ne statute prOYides that the pideline, are to •renect the aeneral appropriateness 
or impoaina a 1ieatence other than imprisonment in cases in which the defendant h a first 
offender wbo llu •OC been convicted of a crime of violence or an otlaerwile aaious 
offensc .• 28 U.S.C. I 9940). Under pre•pideline, 1ientencin& pradicc. eomu 
sentenced to probation u inappropriately hiah percentqe of offendcn pity ol certain 
economic crimes, such IS theft, tu evasion, antitrust offenses, insider tnfsa. fraud, and 
embezzlement, that in the Commis.sion's view are •serious: 
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, The Commiuioo', IOhatioD to dab problem 1w beca to write pidelinel that 
dassify many offenses for which probation prcviouly wu frequeDt)y pn u serious and 
provide for a.t leut a short ,period or imprisonment in nch · cue1. The Commission 
concluded thit the dcfmite prospea of prison, even thoup the term may be short, Yiill 
1ervc u a sipificant deterrent, particulu)y when compued Yiith pre-pideliDea practice 
where probation, Dot prison, wu the aorm. 

More 1pccifically, the pideline, work u follows in respect to a first offcader. for 
offense levels one through &ix. the 1entencing coun may elect to SCDteDCC 1k offender to 
probation (Yiith or Yiitbout confmement conditiom) or to a prison term. For offense 
levels 1even through ten, the coun may substitute probation for a pruon term, but the 
probation must include conrmement conditions (community confinement, intermittent 
confinement, or home detention). For offense levels eleven and twelve, the court must 
impose at leut one half the minimum confinement sentence in the form of prison 
confinement, the remainder to be 1ervcd on supervised releuc Yiith a condition of 
community conf mem'ent or home detention. The Commission, of courK, 1w not dealt 

· Yiitb the single acts or aberrant behavior that still may justify probation at higher offense 
levels through departures. 

(e) Multi-Cout Convictions. 

The Commission, like several state 1entenc:ing commissions, has foud it 
particularly difficult to develop rules for 1entencing defendants convicted of multiple 
'Violations of law, each of which makes up a separate count in an indictment. The 
difficulty is that when a defendant engages in conduct that causes 1everal harms, each 
additional harm, eYCn if ii increases the extent to which punishment is warranted, does 
Dot necessarily warrant a proportionate increase in punishment. A defendant who 
assaults others during a fight, for example, may warrant more punishment if he injures 
ten people than if he injures one, but his conduct docs not necessarily warrant ten times 

,
1 the punishment: If it did, m111y of the 5implest offenses, for reasons that ue often 

fortwtous, would lead to life 1entences of imprisonment - 1entenccs that neither •just 
deserts• nor •crime control• theories of punishment would justify. 

Several individual pidelincs provide special instructions for increasi.D& punishment 
when the conduct that is the subject of that count involves multiple occurrences or bas 
caused ,ever al harms. The pidelincs a.ho provide acneral rules r or agravating 
punishment in light of multiple harms charaed 1eparate)y in separate counts. These rules 
may produce occasional anomalies, bur normally they will permit an appropriate degree 
of aagravation of punishment for multiple offenses that ue the subjects of 1eparate 
counts. 

These rules arc set out in Chapter Three, Part D (Multiple Counts). They 
essentially provide: (1) When the conduct involves funai'ble items (e.a., separate drug 
tr111s1ctions or thefts of money), the amounts are added and the pidelines apply to the 
total a.mout; (2) When nonfUJl&ible harms uc involved, the offense leYCl for the most 
serious count is increased (according to a diminishing scale) to reflect the aistence of 
other counts of CODviction. The pidclines laave been written ill order to minimize the 
pow1nlity that an arbitrary casting of a single tr11111ction into aevenJ eoutl will produce 
a lonaer 1entence. la addition, the sentencing coun will have adequate powsr to prevent 
nch a result throup departures. 

(f) Resulatory Off cnses. 
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Jtcplatory statatiU, thoup primarily ciYiJ m 11nture, 10metim~s co11tain criminal 
provisions m respect to particululy harmful activity. Such criminal proYbions ofte11 
descn"be Dot only substantive off eDSel, but aho more tedlnical, administralively•related 
off'enses such u failure to keep accurate records or to prOYide requested information. 
Tbese criminal statutes pose two problems: rarat, wlucb criminal replatory prCMSions 
ahouJd the CommiuiOll imtiaUy consider, and second, llow should it treat tec!snical or 
administratively•related criminal ~olations? 

In respect to the farsl problem, the Commission found that It canot 
comprehensively treat alJ replatory YiolatiOlls in the initial set or pdelilles. There arc 
hundreds or such provisions scattered throupout the United States Code. To find all 
potential Yiolations would involve eumination of each individual federal replation. 
Because of this practical difficulty, the Commission llas 10upt to determine, with the 
assistance or the Department or Justice and several replatory aaencies, which criminal 
regulatory offeDSe& _ue puticululy important in light or the need for enforcement of the 
general regulatory scheme. Tbe Commission addressed these offenses in the initial 
pidelilles. It wi1J _addreu the less common replatory offenses ill the future. 

In respect to the second problem, the Commission bas developed a system for 
treating technical recordkeeping and reporting offenses that divides them into r our 
categories. First, in the simplest of cases, the offender may have failed to faJJ out a form 
intentionally, but without knowledge or intent that substantive harm would likely foJJow. 
He might fail, for eumple, to leep an accurate record of toxic subslance transport, but 
that failure may not lead, nor be likely to lead. to the release or improper band)ing of 

_ any toxic substance. Second. the same failure may be accompanied by a significant 
likelihood that substantive harm will occur; it may make a release of a toxic substance 
more likely. Third, the same failure may have led to ,ubstantivc hum. Fourth, the 
failure may represent an effort to conceal a substantive hum that has occurred. 

The atructure of a typical pideline r or a regulatory offense prOYides a low base 
offense level (e.a., 6) aimed at the first type or recordkeeping or reporting offense. 
Specific offense characteristics designed to reflect substantive hums that do occur in 
respect to 10me regulatory offenses, or thal arc likely to occur, increase the offense level. 
A specific offense characteristic aho provides that a recordkceping or rcponing offense 
that conceals a substantive off cnse will be treated like the substantive offense. 

(g) Sentencing Ranges. 

In determining the appropriate sentencing r111&cs for each offense, the Commission 
estimated the average sentences served within each cateaory under the pre•pideJincs 
aentencma system. It aho examined the sentence specified in cona,cuional atatutcs, in 
the puote guidelines, and in other relevant, analoeous 10urces. nc Commiwon's 
Supplementary Report on the Initial Sentencing Guidelines (1987) contains a comparison 
between estimates or pre•pidelines sentencing practices and sentences uder the 
pidelilles. 

While the Commission bu not considered itself bound by prc-pidelilles sentencing 
practice, h bas not tried to develop an entirely new system of sentenc:ma oe the basis of 
theory alone. Guideline sentences, in many in1tanccs, will appromnatc auwap pre-
pidclines practice and adherence to the pideJines will help to elimiutc wYc mparity. 
For example, where a hip percentaae or pcnons received probadOll Dcler pe-pidelines 
practice, a pidclinc may include one or more specific offense charadc.d1d111 la u effort 
to distinguish those types of defendanu who received probation from tllotc ao received 
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more severe sentcac:eL ID 10mc iutaacei, short aentcace1 ol iDcarceration for all 
offenders Ul a catcaory uve been 1ubuituted for a prc-pidclinc, sentcncma practice or 
'¥Cl)' wide variability iD which 10mc defendants received probatioD while othen reeeived 
several yean ... m prison for the lallle offeuc. Moreover, iDasmuch u th01e wlto pleaded 
pilty uder prc-pideline, practice often received lcucr senteacei, the pddilles also 
permit the court to impose leuer sentences on th0$C def enduu wbo acccpt· rap011,ibility 
for their misconduct ud those who provide 1ubstutial usistuce to the .,.._..cnt in 
the iDYC1tigation or prosecution of othen. 

The Commission llas aho examined it, scntencin& ruae, in lipt or ti.cir likely 
impact upon prison population. Specific lc&isJation, 1uch u the Anti-Drue Abuse Act of 
1986 ud the career off ender provisions of the Seatencin& Rcf orm Act ol 1984 
(28 U.S.C. I 994(b}), require, the CommiwoD to promuJaatc pidcline, that will lead to 
nbstutial prison population increases. These increase, wilJ occur irrespective or the 
pi deli.Des. The pidelines themselves, imof ar as they reflect policy decisions made by 
the Commission (rather than legislated mandatory minimum or career offender 
sentences), arc projected to lead to u iDacase in prison population that computer 
modeh, produced by the Commission ud the Bureau of Prisons in 1987, estimate at 
approximately 10 percent over a period or ten years. 

(b) The Sentencing Table. 

The Commission llas established a sentenclna table that for technical ud practical 
reasons contaim 43 levels. Each row in the table prescribes ranses that overlap with the 
ranges in the preceding ud succccdiDg roW5. By overlapping the ruaes, the table should 
discourage unnecessary litigation. Both prosecutor and defendant will realize that the 
difference between one level and another will not neceuarily make a difference in the 
sentence that the judge imposes. Thus, little purpose will be served in protracted 
litigation trying to determine, for example, whether $10,000 or Sll,000 was obtained as a 

• result of a fraud. At the lalllc time, the rows work to increase a sentence 
proportionately.' A change or 6 levels roughly doubles the sentence irrespective or the 
level at which one starts. The pideline,. in keeping with the statutory requirement that 
the maximum of any range call.Dot exceed the minimum by more than the sreater of 
2S percent or six months, permit courts to exercise the greatest pcrmiw1>le range of 
sentencing ducretion. The table overlaps offense levels mcuingfulJy, works 
proportionately, and at the same time preserves the maximum degree or alJowable 
discretion for the judge within each level. 

Similarly, many of the individual pideline, refer to tables that correlate amounts 
of money with offense level,. These tables often have many rather than a few levels. 

· A&•iD. the reason is to minimize the likelihood of UDDecessary litigation. U a money 
table were to make ODly a f cw distinctions, each distinction would become more 
important and litigation over which cateaory an offender fell within would become more 
likely. Where a table has many smaller monetary distinctions, it minimizes the likelihood 
of litigation because the precise amount of money involved is of considerably lesser 
importance. 

5. A CondudiJa& Note 

'1'1ae Commission emphasize, that it drafted the initial pidelines wkl amidcrablc 
calltion. It examined the many bundrech of criminal statutes in the Ulllled ba Code. 

· · It bepn with those that arc the basis for a 5ipifieant number ol SWOIOI udaa1 It bas 
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soupt to place them in a rational order. It develo11ed additional distiuctions rele1rant to 
the application or thCIC provwons and it applied &eDtencina ruaes to each renlting 
cateaory. In doiDa so, it relied upon pre•auideline, &entencina practices as rnealed by its 
own statistical analyses based on summary reports or some 40,000 convictions, a sample 
or 10,000 auamented presentence reports, the parole auidelines, and policy Jlldpents. 

The Commission recopizes that some will aiticizc this approach 81 Ollllrly 
cautious, as representing too little a departure from existma practice. Yet, It wlJJ cure 
wide disparity. The Commission is a permanent body that can amend die pideliaes each 
year. Although the data available to it, like all data, are imperfect, czpcrience with the 
guidelines will lead to additional information and provide a firm empirical buis ror 
consideration or revwons. 

F'mally, the pdelines will apply to more than 90 percent or all felony and Class A 
misdemeanor cases in the federal courts. Because of time constraints and the 
nonexistence or statistical information, some offenses that occur infrequently are not 
considered in the pidelines. Tbeir exclusion does not renect any judgment about their 
&eriousness and they will be addreued u the Commission refines the pidelines over 
time.•. 

Reason for Amendment: This amendment updates this part to renect the implementation of 
guideline &entenciD.g on November 1, 1987, and makes various clarifying and editorial changes 
to enhance the usefulneu of this part both u a historical overview and as an introduction to 
the structure and operation or the pjdelines. 

• • • 
Chapter One, Part B (General Application Principles) 

2. Proposed Amendment: Section 1B1.8(a) is amended by inserting •u part of that 
cooperation agreement• immediately following •unlawful activities or others, and·, and by 
deleting •so• immediately before •provided·, and by inserting •pursuant to the agreemeni-
immediately folJowing •provided·. 

Section 1B1.8(b) is amended by renumbcrma subdivwons (2) and (3) u (3) and (4) 
respectively, and by insertina the following u subdivwon (2): 

•(2) iD deaerminmg the defendant's aiminal history under Chapter Four, Part A 
(Criminal History) or f4Bl.1 (Career Offender);•. 

The Commentary to 11B1.8 captioned •Application Notes• is amended in Note 2 by 
deleting -rite Commission doe, Dot intend this pjdeline to interfere with determining· 
ud inserting in lieu thereof -Subsection (b)(2) provides that this pideline uall not be 
applied to restrict the nse or information in delermining•. 

Seetion 1B1.8(b)(3) ii amended by insenin& "by the defendant• immediately before the 
period at the end of the aemence. 

Reuon for Amendment: Tbis amendment expressly provides that the ... fl iaf'ormation 
concerning the def endanl's aiminal history cannot be restricted under tlm pildeline 
section. Applicaaion Note 2 in the Commentary of the current auideliDe - tut the 
Commission does not intend this lo happen, but inclusion iD the piddiae llleJr ii 
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desirable to expressly require thil result ud eliminate uy room ror arpment or 
aisint"J)retation. la addition, this amendment makes several darifyina chuaes. 

• • • 
Chapter One, Part B (General Application Principles). Chapter Three, Part D (MaJtiple 
Couts) 

3. Proposed Amendment: The Commentary to I 1B1.3 captioned •ApplicatioD Notes• is 
amended in Note 2 by deleting the last sentence ud inserting in lieu daereof: 

\, 

.. Offenses of a character for which f3D1.2(d) would require grouping of multiple 
counts: IS used in subsection (1)(2). applies to offenses for which pouping of 
counts would be required under f3D1.2(d) had the defendant been convicted on 
multiple cout~.'s Application of this provision does not require that the defendant, 
in fact. have been convicted on multiple counts. For example. where the defendant 
engaged in three drug sales of 10. 15. ud 20 grams of cocaine. as pan of the same 
course of conduct or common scheme or plan. subsection (1)(2) provides that the 
total quantity of cocaine sold (45 grams) is to be used to determine the offense 
level even if the defendant is convicted on a single count charging only one of the 
sales. If the defendant is convicted on multiple counts for the above noted sates, 
the grouping rules of Chapter Three, Pan D (Multiple Counts) will provide that 
the counts arc grouped together. Chapter Three. Pan D (Multiple Counts). which 
applies to convictions on multiple counts. does not limit the scope of f1Bl.3(a)(2) 
because, as discussed above, application of subsection (1)(2) does not require that 
the defendant actually have been convicted on multiple 

The Commentary to 13D1.2 captioned •Application Notes• is amended in Note 4 by 
inserting the following ·add~tional example by renumbering example (4) IS (5) and 
inserting the following as example (4): · 

•(4) The defendant is convicted on two counts of distributing a controlled 
substance, each count involving I separate sale of 10 grams of cocaine that is part 
of I common Kheme or plan. In addition. 1 finding is made that there arc two 
other sales, also part of the common Khcmc or plan, each involving 10 grams of 
cocaine. The total amount of all four sales (40 grams of cocaine) will be used to 
determine the offense level for each count under 11B1.3(1)(2). The two counts v.ill 
then be grouped together under this subsection to avoid double 

Reason for Amendment: This amendment clarifies the intended scope of f 1B1.3(a)(2) in 
conjunction with the multiple count pidelines to ensure that the latter are not read to 
limit the former only to conduct of which the defendut was convicted. IS apparently 
occurred in United States v. Restrepo, 883 F.2d 781 (9th Cir. 1989). Petition for 
rehearing by the Government, IS recommended by the Commission, is pending in that 
case. While the Commiuion believes that the current laniuage of the respective 
pidelines and commentary is dear on the issues that apparently caused confusion for the 
Restrepo panel, funher comment is invited on the above proposal in order to elicit 
suggestions for improving the clarity of the existin& Jupage. 

• • • 
Chapter Two. Pan A (Offenses Against The Person) 

14 

• 

• 

• 



• 

• • 

• 

4'. Proposed Amendmezat: Section 2A2.1 b amended ia t?Je title by deletiq •Conspiracy or 
Solici,ation to Commit Murder;•; and by deJetiDa subsections (a) and (b) ill their entirety, 
and insertina the followiq in lieu thereof: 

•(a) Base Offense Level: 

(1) 28, U the object of the offense would have comtitated Int dqree 
murder; or 

(2) 22, otherwise. 

(b) Specific Offense Characteristics 

(1) (A) Jf the victim sustained permanent or life-threatening bodily 
injury, increase by 4' levels; (B) if the victim sustained serious bodily 

,•. 
' 

iDjury, increase by 2 levels; or (C) if the degree of injury is between 
· 'that specified in subdivisions (A) and (B), increase by 3 levels. 

(2) tr the offense involved the offer or the receipt or anything or 
pecuniary value for UDdenaking the murder, increase by 4 Jevels:. 

The Commentary to f2A2.1 captioned -Statutory Provisions• is amended by deleting •(d), 
373;; by deleting •1111;; and by deleting •(d); immediately following •175l{c)9. 

The Commentary to f2A2.1 captioned •Application Notes· is amended in Note 1 by 
deleting: .. more than minimal planning,' 'firearm,' 'dangerous weapon,' 'brandished,' 
'otherwise used, .. , by inserting the following additional note: 

92. 'rarst degree murder.' u used in subsection (a)(l), means conduct that, if 
·committed within the special maritime and territorial jurisdiction of the 
United States, would constitute first degree murder under 18 U.S.C. f 
1111.·, 

and in the caption by deleting •Note• and inserting in lieu thereof -Notes•. 

The Commentary to f2A2.l captioned is amended by deleting the second 
and third paragraphs, and by inserting the following sentence at the end of the first 
paragraph: 

•An attempted manslaupter, or assault with intent to commit manslauptcr, is 
covered UDdcr f2A2.2 (Aagravated Auaalt):. 

The Commentary to f2A2.2 captioned •Application Note,• ii amended in Note 3 by 
imertina u the first sentence: -nus pideliDe aho coven attempted manslaughter and 
uuult with intent to commit mamlaupter:. 

The Commentary to 12A2.2 captioned -Sacqroun~ is amended in tlle first sentence by 
dcletina -where there is no intent to till". 

Chapter Two, Part A, Subpart 1, b amended by imertiq the followiJt& 11 llbe11 
pidelinc: 
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Compiracy or Solicitation to Commit Murder 

(a) Base Offens.e Level: 28 

(b) Specific Offens.e Characteristics 

(1) If the offense uwolved the offer or tlae receipt of 
anything of pecuniary value for undertatia& the 
murder, increase by 4 levels. 

(c) Cross Reference 

(1) If the conduct resulted in the death of I victim, apply 
f2A1.1 (First Degree Murder). 

(2) If the conduct constituted attempted murder or 
assault with intent to commit murder, apply f2A2.l 
(Assault With Intent to Commit Murder; Attempted 
Murder). 

Commentary 

Statutory Provisions: 18 U.S.C. II 3Sl(d), 373, 1117, 1751(d):. 

The title to f 2A2.1 is amended by deleting •Conspiracy or Solicitation to Commit 
Murder;·. 

The Commentary to f2A2.1 captioned •statutory Provisions· is amended by deleting ·(d), 
373•; by deleting ".111T; and by deleting •(d),• immediately following •17Sl(c),• . 

Conforming Amendment: Section 2El.4(a)(l) is amended by deleting -i:3· and inserting 
in lieu thereof "32 •. 

The Commentary to f2E1.4(a)(1) captioned •Application Notes· is amended by deleting 
Note 2, and in the caption by deleting and inserting in lieu thereof •Note·. 

Reason for Ame11dment: This amendment restructures this guideline, and increases the 
offense )eve) for attempted murder and assault with intent to commit murder where the 
intended offense, if ,ucccssful, would have constituted farst degree murder to better 
reflect the ,criousness of this conduct. For the gme reason. the enhancement for an 
offense involving the off er or receipt of anything of pecuniary value for undertaking the 
murder is increased. For peatcr clarity, an additional pideline is proposed (f2Al.5} to 
cover conspiracy or solicitation to commit murder. Cross references arc provided in the 
proposed f 2A1.S where the off ens.e actually resulted in the death of I victim or 
constituted attempted murder or assault with intent to murder. F'mally. f2E1.4 is 
amended to conform to the offense level in the proposed f2A1.S. 

• • • 
Qaptcr Two, Part B (Off enscs lnvolvin& Property} 

5. Proposed Amendment: Section 2Bl.1 is amended by renumbering sublec:doe (b)(S) as 
(b)(4). and by renumbering the current subsection (b)(4} as (b)(S}. 
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Section 281 2 is amended by renumberin& subsection (b)(4) u (b)(3), and by 
renumbering the current subsection (b)(3) u (b){4) . 

Section 2B1.3 is amended by renumbering subsection (b)(3) as (b)(2), ad by 
renumbering the current subsection (b)(2) as (b)(3). 

Reason for Amendment: In cases involving the theft or destruction of U.S. aaiI, the 
theft pideline (12B1.1), &tolen property pideline (12B1.2), property detb 1Clknl 
pideline (f2Bl.3), and forgery guideline (12BS.2) produce identical renJu if the amount 
involved more than $1,000, or if the offense did not involve more than minimal planning. 
However, because of the ordering of the specific off ease characteristics. there is a l or 2-
level difference between H2B1.1, 281.2 ud 12B1.3 OD one bud. ud f2B5.2 OD the 
other in cases of stolen or destroyed mail where there is more than minimal p1aDDing and 
a loss of S1,000 or less. la these cases, H2Bl.1, 2Bl.2 and 2Bl.3 produce a result that is 
l or 2-levels lower than l2B5.2. This result appears anomalous. This amendment 
conforms the offe1:>-5e level in H2B1.l. 2B1.2, and 2Bl.3. to that of 12B5.2 in such cases. 

• • • 
6. Proposed Amendment: Tbe Commentary to 12B1.1 captioned •Application Notes• is 

amended in Note 2 by beginning a new paragraph with the fifth sentence. 

The Commentary to 12Bl.1 captioned •Application Notes• is amended in Note 2 in the 
fifth sentence by deleting •Joss· and inserting in lieu thereof •offense level·, and by 
inserting immediately before the period at the end of the sentence •; sec Application 
Note 4 of the Commentary to §2X1.1· . 

The Commentary to 12B1.1 captioned •Application Notes• is amended in Note 2 by 
·deleting the sixth and seventh sentences, and by inserting the following at the end of the 
first paragraph: 

•Examples: (1) In the case of a theft or a check or money order, the Joss is the 
Joss that would have occurred if the check or money order had been cashed. (2) ln 
the case of a defendant apprehended in the process of taking a vehicle, the loss is 
the value of the vehicle even if the vehicle is recovered immediately:. 

The Commentary to 12B1.1 captioned •Application Notes• is amended by deleting Note 3 
in its entirety and inserting in lieu thereof: 

93. Where the exact loss is Dot readily ascertainable, the court, for the purposes 
of subsection (b)(l), need only make a reasonable estimate of the range of 
Joss, siven the available iDf ormation. This estimate may, for eumplc, be 
based upon the approximate number of victims ud the average loss to each 
victim, or on factors such u the scope and duration of the offense:. 

Reason for Amendment: This amendment rCYises Application Note 2 of the Commentary 
to 12B1.1 to prOYide a more precise reference to the pertinent portioD ol l2X1.1 that 
applies in cues or partially completed conduct. In addition, the amendmeat reorders the 
material iD this note, and divides it into separate paragraphs for peater dlrky. This 
amendment also darifies Application Note 3 or the Commentary to IDLL 

• • • 
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7. Proposed Amendment: Section 2B1.3 is amended iD the title by deletiD& •(Other than by 
Arson or Explosivcs)9; and by insertina the following: 

•(c) Cross Reference 

(1) Uthe conduct involved arson. or property dama,e l,y ae of 
explosive', apply f2K1.4 (Arson; Property Dama,e l,y Use of 
Explosives) if the rcsuJtina offense level is sreater than determined 
above.•. 

Tbe Commentary to 12Bl.3 captioned "Statutory Provisions• is amended by deleting the 
Wt ICnlen~. 

Conforming Amendment: Section 2H3.3(a)(3) is amended by deleting •(Other than by 
Arson or Explosives )9. 

Reason for Amendment: This amendment inserts a cross reference providing that 
offense conduct constituting arson or property destruction by explosives is to be treated 
under f2Kl.4 (Ar10n, Property Destruction by Explosives) if the resulting offense level 
obtained under that scctioa is greater. Because ar10n, or property damage by use of 
explosives, is an aagravated form of property destruction, just as armed robbery is an 
aggravated form of robbery, the use of the same •relevant conduct· standard to determine 
the off eDK level is appropriate. 

• • • 
. 8. Proposed Amendment: Section 2B3.l(b)(5) is amended by deleting •obtaining·, and by 

. deleting "the object of the offense· and inserting in lieu thereof "taken·. 

The Commentary to 12B3.I captioned •Application Notes• is amended by deleting Nole 5, 
and by renumbering Notes 6, 7, and 8 as S, 6, and 7 respectively. 

The Commentary to f 2B3.J captioned -Background· is amended by deleting the second 
paragraph in its entirety. 

Section 2B2.l(b)(3) is amended by deleting •obtaining·, and by deleting •an object of the 
offense· and inserting in lieu thereof •taken·. 

The Commentary to 12B2.1 captioned •Application Notes• is amended by deleting Note 2, 
and by renumberiDg Notes 3 and 4 as 2 and 3, respectively. 

Section 2B2.2(b)(3) is amended by deletin& •obtainina•, and by deleting •an object of the 
offense·, ud by iDscrtina iD lieu thereof "taken•. 

Tbe Commentary to f2B2.2 captioned •Application Notes• is amended by deletin& Note 2, 
and by renumberiA& Notes 3 and 4 u 2 and 3. respectively. 

Rea10n for Amendment: This amendment provides that the specific alreaac curacteristic 
related to the takin& of a firearm or controlled substance applies wbcane, ... item is 
taken. Auempts or conspiracies to take such an item would be covcrocl ..._ 12XI.l. 

• • • 
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9. Proposed Amendment: Section 2B3.1(b)(1) is amended by delelin& '"robbery or 
attempted robbery-• 

Reason for Amendment: nus amendment deletes unneceuary and potentllDy confusing 
language. Application of f2Xl.1 requires the wnc reaull not onJy iD the cue of an 
attempt. but also iD the case or conspiracy or solicitation. 

• • • 
10. Proposed Amendment: Option 1: Section 283.1 is amended by imertin& the following 

additional subsection: 

•(c) Special lmtruction: 

(1) Uthe defendant, as part or the same course of conduct or common 
scheme or plan as the off cnsc of conviction, committed one or more 

• · additional robberic1, apply Chapter Three, Part D (Multiple Counts) 
_' as if the defendant had been convicted or a separate count for each 

auch robbery:. 

Tbe Commentary to f2B3.1 captioned •Application Notes• is amended by inserting the 
foJJowing additional Note: 

~- Separate robberies arc not pouped toaether under f3D1.2(a•d). The 
special instruction at f2B3.1(c) provides that where the defendant 
committed an additional robbery or robberies as part of the wne course of 
conduct or common scheme or plan as the off ensc of conviction, the offense 
level wiJJ be determined as if the dcf endant had been convicted on a 
separate count for each such robbery (whether or not the defendant was 
actually convicted of each such robbery). Tbc restriction iD this provision to 
robbery off enscs that arc part of the ~me course of conduct or common 
scheme or plan as the offense of conviction coincides with the restriction on 
the scope of relevant conduct under subsection (1)(2) of flBl.3 (Relevant 
Conduct).•. 

Option 2: Section 2B3.1(b) is amended by inserting the followinJ additional subsection: 

•(7) If the defendant committed one or more additional robberies, increase by 2 
levels. Do not apply this adjustment, however, if the defendant is convicted 
of more than one robbery:. 

The Commentary to f2B3.1 is amended by inserting the following additional Note: 

~- When the defendant is convicted of more than one robbery, the multiple 
count rules of Chapter Three, Part D (Multiple Counts) will apply in lieu or 
specific offense characteristic (b)(7):. 

Reason for Amendment: This amendment addresses a concern tllat tk pidclines may 
result in lower sentences in certain multiple robbery cases than under prt•phf•Ji"es 
practice. nus may occur when the prosecutor accepts a pica to ODly oee -• of 
robbery where tbe defendant iD fact has commiued several robberiu_ 1,e 1 • the 
additional robberies would Dot_ be tuen into account by the pidelma. Vader past 
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practice, the court was unconstrained in coiwderina such cira1msrances (within the 
maximum sentenced authorized by statute f~ the count or counts of which the defendant 
was convicted). Where 1ddirionaJ robberies were found to have been com,nittcd by the 
defendant, the Parole Commission guidelines expressly considered such conduct. Because 
such cases are serious and Dot infrequent, the proposed amendment WQWd apreuly 
provide for the inclusion or such conduct in the pidelincs. As with pre-pideliae 
practice, the sentence imposed 11nder each option could not exceed the mula11111 
authorized by statute for the count or counts of which the dcf endant WU acnaJly 
convicted. · 

Under Option 1, the case would be treated u if the defendant bad been coavicted of 
each robbery provided that the court determined both that the defendant committed the 
additional robbery or robberies, and that ,uch robbery or robberies were part of the 
ume course or conduct or common ,cheme or plan of the offense of conviction. Tbe 
limitation to '11me course or conduct or common scheme or plan as the offense of 
conviction' coincides ;with that in f1B1.3(a)(2). 

• Under Option 2, a ·2-level increase would be provided if the dcf endant committed an 
additional robbery, whether or Dot part of the ume course of conduct or common 
scheme or plan as the offense of conviction. This adjustment would not apply, however, 
where the defendant was actually convicted of more than one robbery; in that case, the 
rules of Chapter Three, Pan D (Multiple Counu} would apply wtead. 

The Commission ,eeks comment on both options. In addition, in respect to Option 1, 
the Commission seeks comment on whether it should adopt a specific definition of same 
course of conduct or common Kheme or plan in respect to robbery offenses and, if so, 
the appropriate content for this definition. 

• • • 

Proposed Amendment: Section 2B3.2(a} is amended by deleting •18" and inserting in lieu 
thereof~-. 

Section 2B3.2(b)(l) is amended by deleting -S2,SOO" and werting in lieu thereof 
-s10,oocr. 
Reason for Amendment: Prior to the 1989 amendments, robbery and extortion had the 
same base offense level of 18. In 1989, the Commission raised the offense for robbery to 
20, but did Dot address the extortion pideline. The proposed amendment increases the 
base offense level for extortion to level 20 to conform it to the robbery base offense 
level. 

• • • 
Chapter Two, Part B (Offenses Involving Property) and Part F (Offenses Involving Fraud or 
Deceit) 

12. Proposed Amendment: Section 281.l(b} is amended by inserting the followiza& additional 
specific offense characteristic: 

•(7) If tbe offense substantialJy jeopardized the ufety and IOfftm or a 
federally insured fmancial institution. and tbe off ensc Ind determined 
ab<M is less than level 24, increase to level 24:. 
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Sedion 284.l(b) is amended by deleting •characteristic• and imertin& iD lieu thereof 
•characteristics•, and by insertin& the fotlowin& additional specific offense characteristic: 

•(2) · If the offense substantially jeopardized the sar ety and somtdneu of a 
federally insured fmancial institution, and the offense lcvd detcrlllined 
above ii leu than level 2', iDc:reue to lcveJ 2'.•. 

Section 2Fl.l(b) is amended by insertin& the followin& additional aped& olfcme 
characterutic: 

•(6) If the offense substantially jeopardized the safety and aou.ndneu of a 
federally insured fmancial institution, ud the offense level determined 
above is leas thu level 24, increase to level 24. •. 

Reason for Amendment: This amendment implements the fotlowin& statutory directive in 
Section 961(m) of Public Law 101-73: "Pursuant to sediOD 994 of title 28, United States 
Code, ud sedion 21 of the Sentencing Ad of 1987, the United State, Sentencing 
Commission shall promulgate guideline$, or amend cxistiD1 guideline', to prO\'ide for a 
substantial period of incarceration for a violation of, or a conspiracy to violate, section 
215, 656, 657, 1005, 1006, 1007, 1014, 134'11343, or 1344 of title 18, United States Code, 
that substantially jeopardizes the ufety and soundness of a federally insured fmancial 
institution.• 

Comment is requested on whether the above formulation is the most appropriate way of 
implementing this diredive or whether paduated minimum offense levels should be 
based upon the size of the financial institution affected . 

• • • 

Chapter Two, Part D (Offenses Involving Drugs) 

13. Proposed Amendment: The Commentary to f2Dl.l captioned •Application Notes• is 
amended in Note 11 by inserting •m the table below- immediately before "to estimate·, by 
deleting 9Bufotenille at 1 ms per dose • 100 mg of Buf otenine· and insertin& in lieu 
thereof 9Mescaline at 500 m& per dose • 50 gnu of and by deleting •common 
controlled substances• and insertiq in lieu thereof •certain controlled substances. Do not 
me this table if a more reliable estimate of the total weipt is available from case specific 
information•. 

The Commentary to 1201.t captioned •Application Notes• is amended iD Note 11 by 
deleting the followiq from the table captioned 9Typical Weipt Per UDit (Dose, Pill, or 
Cap1ule) Table•: 

-Sufotenine 
Dietbyltryptamine 
Dimetbyltryptamine 

-Sarbiturates 
Glutethimide (Doriden) 
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-rhiobarbital 

I 
I 

by imcrtiDj' an Mtcrisk imn1ediatcly after each or the fo-llowina: 

50 ma·, 

91.SD (Lyscrgic acid dicthylamidc)•, "MDA•, -Per, -Pdlocm•, -..noc,t,m•, 92.S· 
Dimethoxy-4-mcthylamphctaminc (STP, DOM)9, 9McthaquaJone•, •Aaphetamine·, 
9Methamphetamine•, -Phenmctraz:inc (Preludin)9, 

and by inserting the following at the end: 

••For controlled substances muked with u uterisk, the typical weight per unit 
shown is the weight or the actual controlled substance, and aot Deccssarily the 
weight or the mixture or substance containing the controlled substance. Therefore, 
use of this table provides a very conservative estimate or the total weight:. 

t 

Reason for Amen~ment: This amendment makes dear that the 9Typical Weight Per Unit 
Table• in Note 11 of the Commentary to f2Dl.1 is Dot to be used where a more reliable 
estimate or the weight of the mixture or substance containing the controlled substance is 
available from cue specific information. This amendment also makes dcu that for 
cenain controlled substances this table provides u estimate or the weight or the actual 
controlled substance, Dot necessarily the weight of the mixture or substance containing 
the controlled substance, ud therefore use or this table in such cases will provide a very 
conservative er.timatc. Fmally, this amendment deletes listings for several controlled 
substances that arc generally legitimately muufacturcd ud then unlawfully diverted; in 
such cases, more accurate weight estimates can be obtained from other sources (e.g., 
from the Drug Enforcement Administration or the muufacturer). 

• • • 
14. f2Dl.1 • Drug Quantity ud Drug Equivalency Tables. Where there arc different 

controlled subst111ccs, Application Note 10 of the Commentary to 12Dl.l provides a 
method for combining the quantities of the diff ercnt controlled substances in order to 
apply the Drua Quantity Table at 1201.l(c) to produce a sinaJe offense level. This is 
accomplished by transforming each controlled substance to u •equivalent• amount of 
heroin or marihuua. Note, however, that for certain controlled substances (Schedule I 
and D Dcprc'511lts, ud Schedule III, IV, and V controlled substances), the maximum 
offense levch provided in the Drua Quantity Table at f2Dl.l(c) arc capped at less than 
level 43, in recognition or the lower statutory Jentcnces authorized for offenses involving 
these substances in comparison, for example, to heroin or cocaine (e.g., the maximum 
offense level is 20 for a Schedule J or D depressaar or a Schedule DI ,ubr.tancc, 12 for a 
Schedule IV ,ubr.tance, ud 8 for a Schedule V substance). The Commission has become 
aware that in certain types or cases, the instructions in Application Note 10 or the 
Commentary in rer.pect to certain combinations involvin& Schedule J or D depressants, or 
Schedule III, IV, ud V subr.tanccs, appear to override the capped offense levels provided 
for such subr.tanccs in the Drua Quantity Table at pidcline 2Dl.1(e). 

mustrations or these two types of cases r ollow: 

(1) Uader f2O1.l(c)(12), 20 kg or more of any Schedule DI substuce II IPeJ 20. 
ncrdore, the offense level for 45 q of either aprobarbitaJ or allobllWtal is level 
20. However, because the drug cquivalcncy tables convert sad- ..,,,. en to 
marihuana, and marihuana is not capped at level 20, applicatioe ol die coevcrsion 
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procedure to 40 q or aUobarbitat and 10 ,rams or aprobarbital ( a smaller total 
quantity) produces u offense level or 24 (a 111b1tutially hiper offense level) . 

(2) Vader 12D1.1(c)(12), 40 q or aDobarbitaJ is level 20; 1mde· the Drua Equivalency 
Table&, 1 p or aDobarbitaJ • 2 p or marihuana. Vader the conenion 
procedure or Application Note 10, 40 q or atlobarbital ud 1 pa ol aarilauana 
would produce u off eue level or 24, a four level increase in offeue lc,el due to a 
single sram or marihuana . 

One approach to addreu this iuue would be to insert specific instructiou ID Application 
Note 10 that limit the conveniom or Schedule I or D depressant1, and Schedule DI, IV, 
and V substances to their capped equivalents or marihuana and heroin (for eumpte, in 
the case of Schedule JV 1ubstance1, an instruction that the equivalent weight of all 
Schedule JV substance1, or all Schedule IV and V substances taken together, shall not 
exceed 4.99 srams ~r heroin or 4.99 kilosrams or mannuana). In U.S. v. Gurgiolo (1990 
U.S. App. LEXIS 518 (January 12. 1990)), the Court or Appeals for the Third Circuit 
recently remanded. a multiple controlJed substance case for resentencing with instructions 
to limit the contribution of a Schedule m controlled substance to the capped equivalent 
amount of heroin. Another approach would be to amend f2D1.1(c) (the Drug Quantity 
Table) to remove the capped maximum offense levels for Schedule I or D depreuants, 
and Schedule m. JV, and V substances, and provide increased offense levels for larger 
amoUDtS of these substances r ID relation to the cquivalencies set f ortb in the Drug 
Equivalency Tables). 

• • • 
15. I 2D1.2 • Drug Offenses Occurring Near Protected Locations or Involving Underage or 

Pregnant Individuals. Comment is requested on whether the Commentary to 12D1.2 
should be a.mended to provide that the offense level from 12Dl.l refers to the offense 
level from 12D1.l applicable to the entire quantity of drugs involved in the ume course 

. of conduct or common scheme or plan (see 11B1.3(a)(2)). Or, should 1201.2 be 
amended to distinguish cues in which only.a portion or the drugs involved meets the 
aiteria of this guideline (e.g., an offense involving several sales, only one of which is near 
a •protected• location); and if 10, how should this be accomplished? 

• • • 
16. Proposed Ameodmcnt: Sution 201.6 is amended by deleting •:1r ·and inserting in lieu 

thereof: •(Apply the sreatcr): 

\ (1) the offense level from f2D1.1 applicable to the uderlying off'ense; or 

J ~) (2) 12.-. 

J 3~~\,_, The Com~cntary to 12Dl.6 is amended by insertin& immediately before 9Bacqround" ',r-J~ the followma: 
~(:) \Q,-l,.,' 

\°' ~\ 
~\ 

• 
•Application Notes: 

1. 'Underlying offense' means the controUed substance offcuc ... itted, 
caused, or facilitated . 



,I 

2. It is ~ed that, iD the vast m1jority or cases, the offense level for the 
nderlyina offense will be leve112 or areater. An alternative but offense 

. .-level of 12 is provided under subsection (a)(l) because it may Dot always be 
pow"ble to determine the offenie level ror the underlyi.na offcmc . . ID the 
rare case iD which it can be determined that the offense level for the 
uderlying offense is Jess than level 12, a downward deputwc ID reflect the 
actual scale or the offense is recommended.•. 

Reason for Amendment: This amendment is designed to reduce 1111warranted disparity by 
requirina consideration or the amount of the controlled substance involved iD the offense 
iD the pideline itself, thus conforming thu pideline section to the structure or 112D1.1, 
2Dl.Z 2Dl.4, a11d 2Dl.S. 

The statute to which thu pideline applies (21 U.S.C. I 843(b)) prohibits the use of a 
communications facility to commit, cause, or facilitate a felony controlled substance 
offense. Frequently, a conviction under this statute is the result or a plea bargain 
because the statute has a low maximum (four yurs with DO prior felony drug conviction; 
eight years with a prior felony drug conviction) and no mandatory minimum. 

The current guideline has a base offense level of 12 and DO specific offense 
characteristics. Therefore, the scale of the underlying drug off ensc does Dot aff cct the 
guideline. This results iD a departure being warranted in the vast majority or cases if the 
1cale of the underlying drug offense is a permissible grounds for departure. The decision 
of the Second Circuit iD U.S. v. Correa-Vargas, 860 F.2d 35 (1988), authorized a 
departur~ based upon the quantity of the controlled substance involved in the underlying 
offense. · 

Without guidance as to whether or . bow far to depart, the potential for unwarranted 
disparity is sub5tantiaJ. Under the proposed amendment, the guideline would take into 
account the scale or tbe uderlying offense. 

The Commission published a very similar amendment for comment last year but did not 
adopt it for transmission to Congreu. Some comments expreued concern that the 
proposed amendment, by tying the offense level to the scale or the underlying offense, 
would make the •telephone count• statute to which this guideline applies overly attractive 
for plea bargaining in large scale cases (because the off ensc level, rather than being 
offense Jcvel 12 in each case as under the current guideline, would vary with tbe off ensc 
but the maximum sentence would be capped at four years). However, to the extent that 
a prosecutor desires this result, he cu achieve it under the current guideline by obtaining 
a stipulation to the 1111derlying conduct under 11Bl.2(a). Or, he can obtain a similar 
result by a plea to tbe general conspiracy statute (18 U.S.C. I 371 .5 year maximum), 
which would reference 12D1.1 via 1201.4. Therefore. this amendment will not permit 
more plea bargaining than is currently authorized. It will, however, avoid disparity in the 
determination of whether and how far 10 depart based on the scale or the off cnse, 
because tbe scale or tbe offense will be included in the pideline itself. It will also help 
reduce confusion and disparity as to how tbe provisions or Chapter 'nrcc, Part B (Role 
iD the Offenie) apply to offenses uder thu pideline. ID addition, because tlae offense 
level of the underlying offense will be recorded for each case (rather thu ID cases being 
recorded as level 12), it will tend to make any plea baraainini iD respecl to 6i& offense 
more visible and easier to monitor. 

• • • 
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17. Proposed Amendment: Oapter Two, Part D, Subpart 1 ii amended by imertin& as an 
additional pideline tile foUowina: 

9201.11. Unlawfully Importing, Exportina. Pouessina. or Dwn"butin& Listed 
Chemicals and Certain Equipment 

(a) Bue Offeue Level: 

(1) The offense JeveJ from 12D1.4 (Attempts ad 
Conspiracies) determined u if the offeue ud 
constituted a c.oupiracy to manur acture a controlled 
nbstance. 

Commentary 

Statutory Provisions: 21 U.S.C. H Ml(d)(l),(2), 843(1)(6), (7), 960(d)(l) (2). 

AppJication Notes: 

1. As in the case or a coupiracy to manufacture a controlled substance, the 
scale of the offense frequently will have to be inf ened from information 
such as the types and quantities of chemicah involved in relation to the 
types and quantities of controlled substances that typically are produced 
from such chemicah. S,« Application Note 2 of the Commentary lo 1201.4 
(Attempts and Conspiracies).•. 

Reason for Amendment: This amendment creates a new pideline covering offenses 
created by sections 6053, 6055, and 6057 of Anti•Drug Abuse Act or 1988. Under the 
proposed guideline, the offense level would vary with the type and amount of controlled 
substance that · could be manufactured from a given amount of chemicaJs. That ii, the 
offense would be treated as if it had constituted a conspiracy to manufacture a controlled 
substance. Jn some cases, however, it may not be possible to determine the scale of the 
offense with reasonable specificity. For this reason, comment is requested on whether an 
alterative base level should be included and, if so, the appropriate level. 

• • • 
18. Proposed Amendment: Section 202.l(a)(l) is amended by deleting •or an analogue of 

these· and inserting in lieu thereof •an analogue of the above, or cocaine base•. 

Reason for Amendment: Tb.is amendment specifies the appropriate offense level for 
posse"ion of cocaine base rcrack•) iD cases not covered by the enhanced penalties 
created by section 6371 of the Anti•Dnag Abuse Act of 1988. 

• • • 
Caap1er Two, Part F (Offenses lnvofvin& Fraud or Deceit) 

U. Proposed Amendment: The Commentary to 12F1.J captioned •Appticatiaa Notes• is 
amended in Note 7 by delet.ina •Jn kcepiDg with the Commwion•, policy • attempts, if a 
probable or intended Jou that the deCendant was anemptiq to inflict ca 1,a tletermined, 
that ripre would be med if' it was larser than the actual Jou. For aaapll. W tile fraud 
consisted or attemptiq to 1eu·, and imertin& iD lieu thereof "The folJowlas arc additional 

25 



examples: (1) If the fraud consi,ted or 1eDing•; and by iuertin& •(2) If the offense 
. consisted of 1elling fraudulently overvalued stock. the lou would be the a.mount by which 
the ,tock wu overvalued.• immediately following 9thu pidelinc.•. ud by inserting the 
following as an additional pw-a,raph: 

•1n cases of partially completed conduct, the offense level is to be cletcrmillcd in 
accordance with the provis.iom or f2X1.1 (Attempt, Solicita1ion. at c..piracy); 
1ec Application Note 4 of the Commentary to 

nc Commentary to f2Fl.1 captioned •Application Notes· is amended ia Note 8 by 
deleting 9The amount of Jou need not be precise. The court is Doi expected to identify 
each victim ud the Joss he ,uff cred to anivc at u exact figure. The court• and inserting 
in lieu thereof -where the exact Joss is not readily ascertainable, the court, for the 
purposes or ,ubsection (b)(l);. 

The Commentary to' I 2F1.1 captioned •Application Notes• is amended in Note 11 by 
deleting the last sc11tcncc ud inserting in lieu thereof: 

•1n the case of u off cnse involving false identification documents or access devices, 
u upward departure may be warranted where the actual Joss docs Dot adequately 
reflect tJ?c seriousness of the 

Reason for Amendment: This amendment conforms the wording of the 1econd sentence 
of Application Note 7 or f2F1.1 to the fifth icntencc of Application Note 2 or f2Bl.1. 
The reason for this amendment is to make clear that the treatment of attempts in fraud 
ud theft is identical. The language of the Application Note in 2Bl.1 is the more precise 
instruction. This amendment also adds an additional example to illustrate the 

-. determination of l01S, clarifies Application Note 8 of the Commentary to I 2Fl.1, and 
•. conforms the language of Application Note 11 to the ~guage used elsewhere in the 

guidelines. . 

• • • 
Chapter Two, Part G (Offenses Involving Prostitution, Sexual Exploitation of Minon, and 
Obscenity) 

20. Proposed Amendment: The Commentary to f2G1.1 captioned •Application Notes· is 
a.mended in Note 3 by inKrting the following 11 the end thereof: 

· 9This factor 9fouJd apply, for cumpJe, where the abili1y of the person being 
transported to appraise or control their conduct was 1ubstutial1y impaired by drugs 
or alcohol. In the cue or transportation involving u adult. rather than a child, 
this characteristic aeneraUy wi11 Dot apply where the alcohol or drug was voluntarily 
taken:. 

The Commentary to f2G1.l captioned •Application Notes• is a.mended ia Note S by 
deleiliig •• distinct offense, even if icvcral persons are transported in a liqle ad• and 
imcrting the followin& in lieu thereof: 

-victim. Consequently, multiple count, invoJvin& the transportadoa Merent 
perM>ns arc not to be arouped t01ctber udcr 1301.2 (Groups ol Clmlly-related 
Counts). Special instruction (c)(1) directs that if the rclevut coechct ol u offense 
or conviction includes more than one person being transported. ftetkr specifically 
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cited in the count of coaYictioa or aot, then each auch individual ahall be treated as 
If' contained in a separate count of coaviction.• • 

Reason for ~endmeat: This amendment darifie1 the applicatioa or this pideliDe. 

• • • 
21. Proposed Amendment: Section 201.2 is amended by in1ertin& the (oDowbta II the end 

thereof: 

•c d) Cross Reference 

(1) Ir the offense involved the defendant causiq. tru1ponina, permitting, 
or seeking a minor to engage in sexually explicit conduct for the purpose of 
producing a visua1 depiction of 1uch conduct, apply f 202.1 (Sexually 
Exploiting a Minor by Production of Sexually Explicit Visual or Printed 
Material, Custbdian Permitting Minor to Engage in Sexually Explicit 
Cond~ct, Advertisement for Minors to Engage in Production).•. 

The Commentary to 1201.2 captioned -Statutory Provisions• is amended by deleting•§ 
2423" ud inserting in lieu thereof •H 2421, 2422, 2423". 

The Commentary to 1201.2 captioned •Application Notes• is amended in Note 1 by 
deleting •, distinct offense, even if several persons arc transported in a single act· and 
insening the following in lieu thereof: 

-victim. Consequently, multiple counts involving the trusportation or diff crent 
minors are not to be grouped together under 13D1.2 (Groups or Closely-related 

· Counts). Special instruction (c)(l) directs that if the relevant conduct or an offense 
. -. or conviction includes more thu one person being transported, whether specifically 

cited in the count of conviction or not, then each such individual shall be treated as 
if contained in a 5Cparatc count of conviction.". 

The Commentary to 1201.2 captioned "Application Notes• is amended in Note 3 by 
inserting the foJJowing at the end thereof: 

-rhis factor would apply, for example, where the ability of the person being 
transported to appraise or control their conduct was substantially impaired by drugs 
or aJcohot.•. 

The Commentary to 1201.2 captioned •Application Notes• is amended by inserting the 
following at the end thereof: 

.... 
5. 

-sexually Explicit Conduct,' as med in this pideline, lsas the meaning set 
forth in 18 U.S.C. I 2256. 

ne cross reference iD (d)(l) is to be construed broadly nd includes all 
iastnce1 where the off eue involved employina. uiq. pernadiaa, inducing, 
eaticina, coercina. trusportiq, permittin&, or secliq by aadce or 
advertisement, a minor lo eqage in .e:rually explicit c:oecl1act b die 
purpose or producin& ny visual depiction or auch CODu...__ • . 
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Conforming Amendment: The Commentary to l3A1.1 (Vulnerable Victim) captioned 
•Application Notes• is amended ill Note 2 by imerting the following at the end: 

-For exaniple, where the off eose suidelioe provides an enhancement for the age of 
the victim, this suideline should not be applied unless the victim was wlnerable for 
reasons unrelated to age:. · 

Reason for Amendment: This amendment clarifies the application of this pldeline. In 
addition, a cross•ref erence is inserted where the offense involves conduct that ii more 
appropriately covered at 12G1.1 to better reflect the severity of this conduct. The 
Commission, in addition, seeks comment on the appropriate relationship between this 
pideline and the pdelines in Chapter Two, Part A, Subpart 3 (Criminal Sexual Abuse). 

• • • 

22. Proposel Amendment: Section 2G2.1 is amended in the title by iuerting \ Custodian 
Permitting Minor to Engage in Sexually Explicit Conduct, Adverti.ement for Minors to 
Engage in Production• immediately following "Printed Material·. 

Section 2G2.1{b) is amended by deleting subsection (1) in its entirety ud in.erting the 
following: 

•c1) If the offense involved a minor under the age of twelve years or who 
appears to be prepubescent, increase by 4 levels; otherwise, if the offense 
involved a minor under the age of 16 years, increase by 2 levels. 

(2) If the defendant was a parent, relative, or legal guardian of the minor 
involved in the offense, or if the minor was otherwise in the custody, care or 
supervi5ory control of the defendant, increase by 2 levels. 

(c) Special Instruction 

(1) If the offense involved the exploitation of more than one minor, Chapter 
Three, Part D (Multiple Counts) shall be applied as if the exploitation of 
each minor had been contained in a Kparate count of conviction.·. 

The Commentary to l2G2.1 captioned •statutory Provisions• is amended by deleting •s 
lJ.S.C. I 1328. ud by inserting •ca), {b), (c)(l)(B)9 immediately following •1s U.S.C. § 
22Sr. 
The Commentary to l2G2.1 captioned •Application Notes• is amended in Note 1 by 
inserting the following immediately after •(Groups of CJ05eJy•Rel1ted Counts):: 

-Special instruction (c)(l) directs that if the relevant conduct of an offense of 
conviction includes more than one minor beia& exploited, whether specifically cited 
iD the COUDt of coaviction or Dot, tbea each such minor uall be treated as if 
contained ill a 1eparate count of conviction.•. 

The Commentary to l2G2.1 captioned •Application Notes• is amended ia Note 1 by 
ins.erting two new application notes as follows: 
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92. Specific offeuse chuacteristic (b)(2) is iDtendcd to llave broad application, 
ud includes off'eues iDYOMD& a minor entrusted to the defendant, whether 
temporarily or permanenlly. For eumple, teacher5, day care providers, 

;l,aby sitteri, or other temporary carctaken arc amoq those who would be 
subject lo this eDhanr-.e10ent. ID determining whether to apply dais 
adjustment, the court should look to the actual relationship daat aisled 
between the delendaat and the child and Dot simply to the lepJ ltat1IS of 
lhe delendant•child relatiouhip. 

3. JC specific offense characteriltic (b)(2) applies, no adjustment Is to be made 
uder 13Bl.3 (Abuse or Position or Trust or Use or Special Skill):. 

The Commentary to 1202.l captioned -Background Statement• is deleted in its entirety. 

Reason for Amendment: This amendment provides consistent treatment of minor victims 
of 1ex offenses under the pidelines. ne amendment also provides for an increase for 
those who abuse a position or private trust and exploit minor children and erplains that 
chuacteristic with an application note. ne special instruction is added to conform the 
operation or the multiple count rule in this pideline with related guidelines H2Gl.1, 
201.2. F"mally, an amendment to the statutory provisions removes 8 U.S.C. 11328 
offenses from the direct operation or the pdeline. ne" offenses ue DOW brought 
under this pideline by the cross reference appearing in f2G1.2. Further, the reference 
to f 2251 is made specific to the appropriate subsections. 

• • • 
23. Section 2G2.2 is amended by deleting the guideline and inserting the following in lieu 

thereof: 

Transporting, Distributing, Receiving, Possessing with Intent to Sell, 
or Advertising to Receive 'Material Involving the Sexual Exploitation 
of a Minor , 

(a) Base Offense Level: 

(1) 13, if the offense involved only possession or mere 
receipt of, or advertisiq for, pornographic materials; 
or 

(2) 15, Olherwise. 

(b) Specific Offense Charaderiltics 

(1) 

(2) 

JC the offense involved distn"bution for pecuniary gain, 
increase by the number or levels from the table at 
12F1.1(b)(1) corrcspondiq to the retail value of the 
material, but in Do event 1eu than 6 levels. 

If the offense involved materiaJ tJaat portrays sadistic 
or muochistic conduct or other dcpnNPs or 
w,Jencc. increase by 4 lneh . 
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(3) If the de!endant sexually abused a minor at any time 
prior to the commmion of the off'ense, and the 
offense level as determined above b )cu than 21, 
increase to level 21. 

(4) If the material involved a minor u4a die qe or 
twelve year, or who appear, to be prq,abeaccnt, 
inc:rcasc by 4 levels; otherwise, if Ille aatcria1 
involved a minor under the age of 16 years. increase 
by 2 levels. 

(c) Cro" RcCerence 

(1) Jr the offense involved the defendant causing, 
transporting, permitting, or seeking a minor 10 engage 
in sexually explicit conduct for the purpose or 
producing a visual depiction or such conduct, apply 
1202.1 (Sexually Exploiting a Minor by Production of 
Senally Explicit Vasual or Printed Material, 
Cutodian PermiuiDg Minor to Eqage in SenaJly 
Explicit Conduct, AdvertiscmeDt (or Minors to 
Engage in Production), if the resulting offeme level is 
greater than that determined above. 

Commentary 

Statutory Provision: 18 U.S.C. H1460, 2251(c)(l)(A), 2252. 

Application Notes: 

1. Subsection (1)(1) applies to offenses committed under sections 1460 and 
22Sl(c)(l)(A) or title 18 and to offenses committed under section 2252(a)(2) 
of title 18 involving only mere receipt of pornographic materials. Section 
1460 prohibits possession with intent to sell on Federal lands or facilities or 
within the special maritime or territorial jurisdiction of the United States 
and carries a two-year maximum term of imprisonment. Section 
2251(c)(l)(A) prohibits advertising for certain pornographic materials. 

2. The commission of offenses under the statutes covered by tbi5 pideline, 
combined with prior criminal acts involving the senal abuse of a minor is 
an extremely strong indicator of the danger which such an offender poses to 
the community because of the off ender's propensity to commit future acts of 
KXUal abuse. Historically, such prior acts have been considered by courts in 
sub5tantially inc:rcasing penalties for offenses covered by tbi5 pideline. 
Specific offense characteristic (b)(3) applies to all prior felony conduct 
involvia& the scnal abuse of a minor under either state or federal law, 
whether evidenced by conviction or other reliable information. Where the 
defendant has a previous conviction for an offense invom111 die aczual 
abuse of a minor, the adjustment under subsection (b )(3) a 111Jied in lieu 
of addin& poinu to the criminal hi,tory score for such I coswkdae in 
Chapter Four, Part A (Criminal History). 

30 

• 

• 

• 



• 

• 

• 

3. 

... 
-SCmally Exp,licit Conduct,' u med in this pidctinc, has the meaning set 
lortla iD 18 U.S.C. 12256 . 

Tbc crou reference in (c)(l) is to be construed broadly and includes all 
instances where the offenK involve~ employing, using, penuadin&. inducing, 
enticin&. cocrcin&, tramportma, permitting, or seckiq by aoCice or . 
advertisement, a minor to en1agc in sexually aplicit condod b dae 
purpose of producing any visual depiction of such conduct.•. 

Conforming Amendments: Appendix A is amended: in the line beginning -S U.S.C. 
11328• by deleting 9202.1, 202.2·; in the line beginning •1s U.S.C. 114609 by imerting 
9202.2· immediately before 203.1; in the line beginning •1s U.s.c.· 12251• by deleting 
922.Sr and inserting in lieu thereof 922.Sl(a), (b), (c)(l)(B)9; and, by inserting in the 
appropriate place the following: 

922.Sl(c)(l)(A) ·, 

Reason for Amendment: This amendment provides an alternate base off cnse level that 
provides penalties that better reflect the 5everity of more grievous offenses, and provides 
specific off emc characteristics for aac, materials involving depictions of violence, and 
prior incidents of felonious &CXUal abuse or minors. The amendment also provides a 
cross-ref ereacc for off cnses more appropriately Knteaced under 1202.1. 

24. Section 203.l is amended by deleting the guideline and inserting the following in lieu 
thereof: 

•t2G3.l Importing, Mailing, or Transporting Obscene Materials Involving 
Adults 

(a) Base Offense Level: 

(1) 15, if the offense involved distribution for · pecuniary 
pin; 

(2) 6, otherwise. 

(b) Specific Offense Characteristics 

(1) If the offense level is determined under subsection 
(a)(l), inaease by the number of levels from the 
table at f2Fl.1(b)(1) correspondina to the retail value 
or the obscene maucr. 

(2) If the off ease involved material that portrays sadistic 
or masochistic conduct or other depictions or 
Yiolencc, or material purportina to depict a person 
ander the age or 18, inaease by 4 Inell. 

(c) Crou Reference 

(1) If the offense involved material depic:daa penons 
actually uder the a,e or 18. apply l202.2 
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(Transportin&, Distn"butin&, Receiving, Pouessing 
with Intent to Sell. or Advertising to receive Material 
Involving the Sexual Exploitation or a Minor) . 

Commentary 

Statutory Provisions: 18 U.S.C. 111460-1463. 1465-1466. 1735, 1737. 

Application Notes: 

1. 'Diltn"bution.' as med in Um pideline includes production, tr&D1portation, 
mailin&, and pcmession with intent to diltn"bute. 

2. 'Material purporting to depict a person under the age of 18' means 
photogr,,phs or other visual depictions of adults disguised as. or otherwise 
portraying, children. The fact that such materials may contain statements 
that the persons depicted therein arc above the age or 18 does not preclude 
application of this 

Reason for Amendment: This amendment provides penalties that more adequately 
reflect the severity of more egregious off enscs sentenced under the guideline; provides a 
specific offense characteristic for offenses involving materials which purport to depict 
children; and provides a cross-reference for offenses involving materials which in fact 
depict children to ensure that the penalty for such offenses adequately reflect their 
severity. 

• • • 
' Chapter Two, Part H (Offenses Involving Individual Rights) 

25. Proposed Amendment: Section 2Hl.l is amended in the title by inserting •conspiracy to 
Inter! ere with Civil Rights· before •Going". 

Section 2Hl.2 is amended by deleting the guideline and commentary. 

Reason for Amendment: This amendment eliminates unnecessary duplication within the 
guidelines, and raises the minimum base offense level from level 13 to level 15 for cases 
currently covered under 12Hl.2 to better reflect the severity of this offense. 

• • • 
26. Chapter Two, Pan H, Subpart 1 • The Commission takes note of an increase in the 

frequency of •bate crimes• and other offenses intended to deprive persons of ci"il or 
political rights. The Comminion seeks comment on whether the sentencing guidelines in 
pan H, subpart 1 or chapter 2 provide penalties that adequately reflect the severity of 
felony violations or the federal civil ripts statutes contained in title 18 and title 42 of the 
United States code. 

Specifically, section 241 of title 18, which prohibits conspiracies to intcrfen wkJa dvil 
rights, provides a maximum penalty of 10 years imprisonment, increased to lfc 
imprisonment where death results from the offense. Sections 242 throap M5 of title 18 
and section 3136 or title 42 include felony provisions carrying penalties of a auimum of 
10 years impri.onment for various civil ripts offenses that involve bodily injury and any 
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term or~·'"' or life im1nuonmcnt where death resultJ, from the commission of auch 
offenses. Additionally, aection 247 or title 18 prolu"bits destruction of reJi&jous property 
and the obstruction of the free exercise of reliaiom belief and iDch,dcs felony proviaions 
e&n')'ml penaJtiei of a muimwn of !O years imprisonment where serious bodily injury 
occurs and any term of years or life imprisonment where death result& &om the 
commission of the offense. 

Generally, the pidelines ill part H, subpart 1 of chapter 2 provide peoa1tia for ftOladons 
or those statutes based upon the r ollowina calculation. Farst, alternate base off eme levels 
are available whereby the sreater or a raed buc offense level(s) or 2 Incl& la addition to 
the offense level applicable to any underlyin& offense is selected. AdditionaJJy, a specific 
offense characteristic prOYicfina a 4 level increase is provided where the defendant was a 
public official at the time of the offense. For example, ii a defendant were sentenced 
under f2Hl.2 (Conspiracy to lnterf ere with Civil Ripts) his base offense level would be 
the greater of level 13 or 2 levels plus the offense level applicable to any underlying 
offense (e.g., aggravated assault, kidnapping, or arson). If the defendant was a public 
official at the time of the offense, lD additional 4 levels would be added to the offense 
level. 

The Commission solicits comments on whether the pidelines in part H, subpart 1 of 
chapter 2 adequately reflect the 1eriousness of felony \'iolations of federal civil rights 
statutes. Specifically, the Commission 1eeks comments on the f oDowing issues: 

1. whether an increase (as currently provided) of 2 levels over the offense level 
applicable to uy uderlying off ensc ii sufficient to adequately reflect the increased 
harm such aimes inflict on society when they arc used as a means or insidious 
ducriminatioa or to suppress the eurcisc or enjoyment of Federal rights; if not, 
should the Commission amend KCtions 2Hl.1(a)(2), 2H1.2(a)(2), 2Hl.3(a)(3) and 
2H1.S(a)(2) by delctinJ -i• and inserting •4• in lieu thereof and by making 
comparable revwoJU to section. ~1.4; 

2. whether any chapter 3 general adjustment the Commission may adopt for offenses 
that are not prosecuted as civil ripts off enscs yet nevertheless involve the 
iafliction. or intended infliction. or any harm motivated at least in part by the 
Mim's status with reipect to race, color, religion, alienage, or national origin or by 
the \'ictim's eurcisc or enjoyment, or intended exercise or enjoyment, of any right 
or privilege secured under the Constitution or laws of the United States (see 
proposed amendment 49) should have the same or a comparable ,tructure and/or 
adjustment levels as the pidclines in part H, subpart 1 of chapter 2. 

3. Whether the Commission should provide a aeneral adjustment in chapter 3 where 
offenses have been committed by public officials under color or Jaw or otherwise 
uder the doak of official duty or authority (in case, other than deKribcd above) 
that ii distinct from the provision in 13B1.3 (Abuse of Position or Trust or Use or 
Special Skill); and, ii so, whether the amoUDt or such an adjustment should be the 
same as the '-level increase for public officials contained in the pidclines in part 
H, subpart 1 of chapter 2. 

FmalJy, tbe Commission welcomes comments concerning any issues releftal to the 
operation of the suidelines in part H, subpart 1 of chapter 2. 

• • • 
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Chapter 1wo. Part J (Offenses lnvomni the Administration of Jutice) 

2~·. Proposed Amendment: Section 2J1.6 is amended by inserting the followm, additional 
subsection: 

•cc) Cross Reference 

(1) If the offense constituted a failure to report for aemce ol. teDtence, 
apply f2P1.1 (Escape. lnsti&ating or Aw.sting Eacape).•. 

Reason for Amendment: This amendment adds a cross reference providing that failure 
to surrender for sentence will be treated under f2P1.1 rather thlD f2J1.6. That is, such 
conduct will be treated u equivalent to an eKape. 

• • • 
Chapter Two, Part K (Offenses Involving Public Safety) 

28. Proposed Amendment: Section 2K1.4 is deleted in its entirety, including title and 
accompanying commentary, and the following inserted in lieu thereof: 

•t2Kl.4. Arson; Property Damage by Use of Explosives 

(a) Base Offense Level (Apply the Greatest): 

(1) 
_: 

(2) 

24. if the offense (A) created a substantial risk of death or 
serious bodily injury to any person other than a participant 
in the offense, and that risk was created intentionally, or (B) 
involved the destruction or attempted destruction of a 
dwelling; 

20, if the offense (A) created a substantial risk of death or 
serious bodily injury to any person other than a participant 
iD the offense; (B) involved the destruction or attempted 
destruction of a structure other than a dwelling; or (C) 
end1Dgered a dwelling, or a structure other thlD a dwelling; 

(3) 2 plus the offense level from f2Fl.1 (Fraud and Deceit) if 
the offense wu committed in connection with a scheme to 
defraud; or 

(4) 2 plus the offense level from f2Bl.3 (Property Damage or 
Destruction). 

(b) Specific Off eue Characteristic 

(1) If the offense was committed to conceal eno«kr offense, 
increase by 2 levels. 

(c) Crou Reference 

• 

• 



• 

(1) U death resulted. or the t>ffensc wu inrendcd to cause death 
or acrious bodily injury, apply tile most ualoaous pideline 
from Chapter Two, Part A (Offenses Aaaiut the Pcnon) if 
the resvltin& off ease level ii srcater than that determined 
above. 

Commentary 

Statutory Provwons: 18 U.S.C. H 32. 33, 81, 844{1), (h) (only ia die cue of an 
offense committed prior to November 18, 1988), (i), 1153, 1855, 2275. · 

Application Notes: 

1. If bodily injury resulted, an upward departure may be warraated. See 
Chapter Five, Part K (Departures). 

' 
2. Crea~, a substantial risk or death or serious bodily injury includes creating 

that risk to fire fighters and other emergency and law enforcement 
personnel who respond to or investigate u offense.•. 

Reuon for Amendment: The Commission bu determined that the current guideline is 
unclear in a number or respects and. in addition. does not adequately renect the 
seriousness of the off eases typically prosecuted under the statutes that it covcrs. The 
proposed amendment restructures this guideline to provide more adequate offense levels 
and greater darity. 

• ... 
29: Proposed Amendment: Section 2Kl.6(a) is a.mended by ~eleting •greater• and insetting 

in lieu thereof •greatest• and by insetting the following additional subdivision: 

•(3) ll death resulted, apply the most analogous guideline from Chapter Two, 
Part A. Subpan 1 (Homidde).·. 

Reason for Amendment: This amendment adds an additional alteniative bue offense 
level lo cover the situation in wmch the commission or this off'ense actuatJy results in 
death. 

• • • 
30. Proposed Amendment: Section 2K1.7 ii amended by imertina •(a)• immediately before 

-ir, and by insenin& the followin& additional subsection: 

•(b) Special Instruction for F"mes 

(1) Where there ii a federal conviction for the underlying offense, the 
fine guideline shall be the fine pideline that would llave been 
applicable had there OD1y been a coaviction for le adcrlying 
offeue. This pidetine shaD be med u a como&dared lac pidcline 
for both the undcrlyin& off'ensc and the convictioa a 11 l\t&J this 
section.• . 

35 



,I 

I r.1 : 

Tbe Commentary to 12K1.7 captioned •Application Notes• is amended by inserting the 
followiq additional Dote&: 

93. Where a 1entence under this section is imposed in conjunction with a 
sentence for an underlying offense, any specific off cnsc charactcriatic for the 
me of fire or ezplosives is not lo be applied iD respect to die pidelinc for 
the underlying off ensc. 

4. Subscdion (b) sets forth special provisions concernin& the impoation or 
fmcs. Where there is also a conviction for the undcrlyina offcmc, a 
consolidated fme guideline is determined by the offcuc level that would 
have applied to the underlying offense absent a conviction under 18 U.S.C. 
I 844(b). This is because, in such cases, the off cnsc level for the underlyins 
offense may be reduced as any specific offense characteristic for use of fire 
or explosive would not be applied (sec Application Note 3). The 
Commission bas not established a fmc pideline range for the unusual case 
in which there is no conviction for the underlying off cnsc, although a fine is 
authorized under 18 U.S.C. I 3571:. 

Conforming Amendment: The Commentary to f2K2.4 captioned •Application Notes· is 
amended in Note 4 by inserting •, although a fine is authorized under 18 U.S.C. I 3571" 
immediately before the period at the end of the last sentence. 

Reason for Amendment: This amendment conforms 12Kl.7 lo f2K2.4, which includes 
specific instructions concerning treatment of fines and double counting. Both sections are 
based upon similarly written statutes that provide for a faxed mandatory, consecutive 
sentence or imprisonment. In addition, the last sentence of Application Note 4 or the 
Commentary to 12K2.4 is expanded for greater clarity. 

• • • 
31. Armed Career Criminals. The Commission is considering a guideline for defendants 

sentenced under 18 U.S.C. f924(e), a statutory sentence enhancement to a conviction 
under 18 U.S.C. 1922(&) carrying a mandatory minimum penalty of fifteen years' 
imprisonment and a maximum of life. This itatute, the content of which is similar to the 
career offender guideline (f4Bl.1), is specifically designed to punish repeat offenders. 

Concerns about f924(e) Kntcnccs center around situations where the court wishes 
to impose a sentence above the mandatory minimum of fifteen years. Under the current 
Guidelines, some have found that they could not do so because the pidclinc for the 
count of conviction (18 U.S.C. 1922(&)·12K2.1) carrie, u offeue level of 12. Because 
that offense level provide, for a sentence well below the itatutory minimum, nen at 
criminal history level VJ, the statutory minimum automatically becomes the pideline 
sentence. Sec ISGl.l(b). Thus, any KDtence of more than fifteen years requires a 
depanurc from the p.idclincs. 

Jmt u there b a pidcline ru,e for weer offcndcn, this amendment would 
create a pidclinc permitliD& a ranae of aentences above the 5tatutory aiaimam for 
defendants sentenced under 18 U.S.C. 1924(e). 

Two options under consideration arc shown below: 

• 



• 

• 

• 

. ', 
Proposed Amendmellt: Chapter Two, Pm K, Subpart 2 is amende1S t,y insertina r.hc 
following additional pideline: 

·12K2.6. 

omONl 

Armed Career Criminal 

(a) 

(b) 

Base Offense Lnel: 34. 

Specific Off ensc Characteristics 

(1) If, in connection with the use of the weapon or 
ammunition, a victim sustained death, increase by 5 
levels; permanent or lif e•threatening injury, increase 
by 4 levels; serious bodily injury, increase by 3 levels; 
bodily injury, increase by 2 levels; 

(c) Crou Reference 

(1) Uthe defendant used or possessed the weapon or 
ammunition in committing or attempting another 
offense, apply the guideline for such other offense, or 
f2X1.1 (Attempt, Solicitation, or Conspiracy), if tbc 
resulting offense level is 1feater than that determined 
above. 

( d) Special Instruction 

(1) IC the defendant's a-iminal history category is less 
than Category III, increase to Category III. 

Commentary 

Statutory Provisions: 18 U.S.C. 11922(1); 924(c). 

Background: This section implements 18 U.S.C. f924(c), which requires a 
minimum sentence or impri5onment for fifteen years for a defendant who violates 
18 U.S.C. 1922(&) and has three previous convictions for a violent felony or a 
serious dnl& offense. Settin& the criminal history category at a minimum of 
Category DI is desiped to take into account the seriousness or the prior 
convictions of the defendant. If the criminal history as computed under Chapter 
Four is hiper than Cateaory m, lhen the higher Criminal History Category shall 
apply.•. 

Conforming Amendments: Tbe Commentary to f2K2.l captioned -Statutory Provisions· 
is amended by insenin& •(except when sentence is imposed under 18 U.S.C. I 924(e), 
dlen apply f 2JC2.6• immediately f ollowina •<at. 
Appendix A (Statutory Index) is amended in the line beginning •18 U.S.C. I 922(1)· by 
inserting •, 2K2.6 (when sentence is imposed under 18 U.S.C. f 924(e))• icndia•o:ly 
following '"2K2.1· • 
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Appendix A (Statutory Index) is amended by insertin& the following ia the appropriate 
order by title and section: 

·18 u.s.c. I 924(e) 2K2.6.·. 

omoN 2 

·12K2.6 UDlawf ul Receipt, Possewon, or Transportation of Farcarms or 
Ammunition by Convicted Drug or Violent Felon 

(a) Base Offense Level: 34, if the defendant is subject to 
1enteacing under 18 U.S.C. l924(e). 

(b) Specific Offense Characteristics 

(1) u~ the pcater of (A) or (B): 

(A) If a victim sustained serious bodily injury or 
death in connection with an off ensc resulting 
in a prior conviction or in connection with 
the instant offense, increase the offense level 
by 4 levels if the injury was permanent or 
life-threatening or if death resulted; increase 
by 2 levels otherwise. 

(B) If a prior conviction was for a ~rual abuse 
felony; or if the instant offense involves 
conduct not included in a count of conviction 
that would constitute a felony under chapter 
109A of title 18, United States Code, increase 
by 2 levels. 

(2) If, in connection with an offense resulting in a prior 
conviction or in connection with the instant offense, a 
dangerous weapon (including a firearm) was used or 
brandished, increase by 4 levels. 

(3) If an offense resulting in a prior conviction involved a 
quantity of controlled substances specified in 
21 U.S.C. f841(b)(l)(A) or (B), increase by 2 levels. 

(4) Uthe instant offense iDvolved a loaded firearm or 
both an unloaded firearm and ammunition that could 
be used in the firearm, increase by 2 levels. 

(c) Cross Reference 

If the guideline applicable to the uaderl)'iDa coaduct 
produces a hiper offense level. apply tut pf d:Hnr. 

(d) Special Instruction 
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U the defendant's criminaJ ~ory cate,ory ii leu than 
Cateaory m. iDcreue to Cateaory m. Thia imtruction 
operates re1ardlc11 of whether the cross-refcreece in 
subsection (c) applies or there are multiple coats of 
conviction. 

Commentary 

Statutory Provuions: 18 U.S.C. 11922(&) and 924(e). 

Application Notes: 

1. To determine whether any or the specific offense characteristics arc 
applicable, the relevant conduct rules of l1B1.3 apply, regardleu of whether 
the offense is a prior offense or the instant offense. 

2. The s~cific off ensc characteristics relating to prior convictions arc to be 
apptled to th°'e prior convictions set out ill 18 U.S.C. l924(e). 

3. If a prior conviction would result ill an enhancement under more than one 
specific offense characteristic, apply only the specific offense characteristic 
resulting in the greatest enhancement. 

4. 

s. 

If any specific off'ensc characteristic from this section applies OD the basis of 
a previous conviction, do not include such conviction in the calculation of 
the criminal history score under Chapter Four, llllless the aoss reference in 
subsection (c) applies. If subsection (c) applies calculate defendant's 
criminal history score under Chapter Four, tuing into account all prior 
sentences subject to that chapter. 

The specific offense characteristic ill subsection (b)(l)(B) includes conduct 
that would constitute a felony under chapter 109A of title 18, United States 
Code, regardless of whether the conduct occurred within the special 
maritime and territorial jurisdiction of the United States. 

Section 2K2.1(c) is amended by insertin& at the end: 

•(J) If the defendant is subject to sentencing under 
18 U.S.C. 1924(e), apply 121C2.6.•. 

Background: This section implements 18 U.S.C. 1924(e), wluch requires a 
minimum sentence of imprisonment for fifteen years for a defendant who violates 
18 U.S.C. 1922(a) and bas three previous convictions for a violent felony or a 
serious drua off ease. Thia section incorporates factors relathla to the seriousness 
and specific aature of the defendant's put off ease, and adopu a more detailed 
approach to criminaJ history, u appropriate to the requiremeets of f924(e), than 
docs Clapter Four. Oapter Four does DOI address lK specific uture or the 
def eadant's past criminal conduct but ii based primarily OD the -• of 
convictions and, to a limited extent, the leqth of sentence. For aillliul lustory 
purposes seaerally, Oaapter Four treats a coavictioa for a fcloey a 154 in a 
twenty-year sentence in the same manaer u oae resuhin& in a fow• r aoatb 
sentence. Moreover, the criminal Mstory score determined udcr Oilpter Four 
does not ase an alternate measure of the seriousness of put crimiuJ coaduct, such 



.r 

u injury caused or ue of a weapon. Because Conarcu has required a minimum 
aentence of rattceD years• imprisoAment for penom sentel\ced mader 
18 U.S.C. t924{e) u a result of past violent or drug convictions. peater refinement 
in uselSing criminal history b needed under tlai, provuion. To pard against 

. double counting, Application Note 3 proYide, that if I prior convictioD results in an 
increase in the offense level under this guideline, such conYictioD DOllld -.oc be 
u.sed in the calculation of the criminal history 1eore under Chapter Pam:. 

In addition, the Commission b considering the f ollowin1 wues u rdatiq to the 
proposed guideline: 

Should the Commission proYide a three-level enhancement if the def end ant used 
the wupon or ammunition in connection with the commission of a violent felony as a 
specific offense characteriltic? Should the Commwion provide a two-level enhancement 
as a specific offense characteriltic if the defendant u.sed the weapon or ammunition in 
connection with the commission of a serious drug offense'? 

The Commwion also sub comment on possible altenaativc guideline 10lutions for 
addressing these problems. Such altenaatives may be de,igned to ,imilarly raise the 
sentence for those wbo possess rirearm, and have the requisite priors, whether charged 
with a firearm count or not. The Commwion seeks comment regarding the followins: 

1. Should a guideline be developed to provide enhancements for off enders v.·ho 
possess guns in conncetion with any imtant offense and have prior convictions for violent 
or drug offenses? 

2. Should the career offender guideline be amended to apply to all instant 
offenses involving possession of a.gun? Or, should the pideline for 18 U.S.C. f 924(e) 
cases be incorporated within f 2K2.1 '? 

3. Should criminal history guidelines be amended to provide higher 
adjustments {more than the current three points) for each prior sentence {or convictions) 
involving Yiolent or seriow drug offenses? Should the number of criminal history 
categories be expanded to account for the,e'? 

4. Should a criminal history guideline be developed that provides additional 
enhancements for those who exhibit patterns of prior violent or serious drug offenses, 

5. Should elisting Chapter 1wo pideliDes that incorporate Yiolent activities or 
gun possession provide additional adjwtments due to prior violent or serious drug 
CODvictiODS or ICDtences? 

32. Proposed Amendment: Section 2Kl:l{b)(1) b ameDded by iDscrtin& •• other than a 
firearm COYCred in 26 U.S.C. immediately followin& •ammunition·. 

Section 2Kl.1{b) b ameDded by imcrting the followin& additional specific offense 
daaracteriltic: 

•(3) If tile instant off eDK involved the llupment, 
tramportation, posseuion. or receipt of a loaded rucarm 
or both an IIDloaded rircarm ud ammunition tllat could 
be med iD the firearm. increase by 2 leveh.• 

• 

• 

• · 
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Reason for Amendment: nis amendment provides that the reduction iD offeuc level 
under svb5ec:tion (b)(l) for possession or a weapon for sportin& purposes or collection 
may Dot be applied in the cue or uy weapon deKnoed in 26 U.S.C. I 5145(1). 

In addition, the amendment inserts u additional sublcction (b)(3) that ll'Ofl&ei a 2-level 
enhancement in every case in which the defendant is in po1session or utf loaded firearm 
or an unloaded rarcarm ud ammunition that could be med in that firearm. 

Furthermore, comment is requested u to whether u off ender who is C01Mded or 
possessing a rarearm or ammunition ud has one or two prior seriom dru& or violent 
felony convictions but is Dot subject to sentencing under 18 U.S.C. 1924(e) ahould be 
subject to a two-level enhancement under f2K2.1 for each prior conviction of a serious 
drug offense or a ~olent felony? 

• • • 
33. Proposed Amendment: Chapter Two, Part K, Subpart 3 is amended by inserting the 

following additional guideline: 

•12KJ.2. Feloniously Mailing Injurious Articles 

(a) Base Offense Level (Apply the sreater): 

(1) 

(2) 

IC the offense was committed with intent (A) to kill 
or injure uy person, or (B) to injure the mails or 
other property, apply f2X1.1 (Attempt, Solicitation, 
or Conspiracy) in respect to the intended offense; or 

IC death resulted, apply the most analogous offense 
guideline Crom Chapter Two, Part A, Subpart 1 
{Homicide).· 

Commentary 

Statutory Provision: 18 U.S.C. f 1716 (felony provisions only). 

Background: This guideline applies only to the felony provisions of 18 U.S.C. t 
1716. The Commission bas not promulgated a pideline for the misdemeanor 
provisions of this statute:. 

Reason for Amendment: 11lis amendment adds an additional pideline COYering the 
felony provisions of 18 U.S.C. I 1716. 

• • • 
Qapter Two, Part L (Offenies Jnvolvin& Jmmi,ration, Naturalization, and Puaporu) 

14. Proposed Amendment: Section 2L1.l(b)(1) is amended by deletina •ud wldM,at 
knowledge that the alien was excludable under 8 U.S.C. ff 1182(1)(27). (a). (29): . 
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The Commentary to 12L1.1 captioned •Application Note,• is ~mended by deleting 
Application Note 6. formerly Note 7, and in5erting iD lieu thereof; 

-,. - Where the-defendant ,mugled, t·ansported; or harbored an alien bov.ing 
that the alien iDtended to enter the United States to eapae la AbYersivc 
activity. an upward departure may be warranted:. 

Reason for Amendment: This amendment delete, a portion of ,pedfic offeme 
characteristic (b)(l) that is unclear iD application. and iD any event rarely occun, and 
replaces it with an application note iDdicating that an upward departure may be 
wananted iD the circumstances ,pecified. 

• • • 
35. Proposed Amendment: Section 2Ll.l(b)(2) is amended by deleting: 

•lf the dcf endant previously bas been convicted of 1muggling, transporting, or 
harboring an unlawful alien, or a related off eDle, increase by 2 levels:, 

and inserting in lieu thereof: 

•If the offeDle involved the 1muggling, uansporting, or harboring of lix or more 
aliens, increase as follows: 

Number of Unlawful Aliens 
Smuaglcd, Transported, or 

Harbored 

(A) 6-12 
(B) 13-24 
(C) 25-49 
(D) SO or more 

Increase in Level 

add 2 
add 4 
add 6 
add 8.". 

The Commentary to 12L1.l captioned •Application Notes· is amended by deleting Note 2 
and inserting in lieu thereof the following: 

92. The number of unlawful alieDl smugled, Uansportei:I, or harbored docs not 
include the 

The Commentary to f 2L1.l captioned •Application Notes• is amended in Note 8 iD the 
fint sentence by deleting •wge numbers of aliea.s or,• and by werting immediately 
before the period at the end of the sentence •• or the reckless endangerment of the saf cry 
of others iD an effort to avoid apprehension for the offense (e.1., during a lai&h ,peed 
chase)·. 

Tbe Commentary to f2L1.1 captioned •Application Notu• is amended by deletina Note 4, 
and renumbcriDg Notes 5, 6, 7, and 8 as 4, S, 6, and 7 re,pectiYely. 

Tbe Commentary to 12L1.l captioned "Bacqround· is amended by deJedaa 'k last 
sentence. 
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Con!ormina Amendmenu: Section 21.2.t(b) i5 amended by deletin& •Characterilr.ic• and 
imerting in lieu thereof •Qaracterutics•, ud by imertina the f ollowm, additional specific 
offense characteristic: 

•c2) If the off cnse involved six or more documenu, incrcue u follows: 

Number of Documenu 

(A) 6-12 
(B) U.24 
(C) 25~9 
(D) 50 or more 

Increase mLewel 
add 2 
add 4 
add 6 
add s.-. 

The Commentary to f2L2.J captioned •Application Note• u amended by deleting •Note· 
and inserting in lieu thereof 9Notes• and by 'inserting the following additional Note: 

. •2. Where it i.s established that multiple documents are part of a set intended 
for use by a 5ingle person. treat the set as one document:. 

Section 2L2.3(b) is amended by deleting •characteristic• and inserting in lieu thereof 
•characteristics•, ed by inserting the following additional specific offense characteristic: 

•c2) If the offense involved six or more passports, increase as follows: 

Number of 
Passports 

(A) 6-12 
(B) 13-24 
(C) 25-49 
(D) 50 or more 

Increase in Level 

add 2 
add 4 
add 6 
add s.-. 

Section 3Dl.2(d) is amended in the third paragraph by deleting -nt.1, 21.2.l; and 
•2L2.3,·, and i.zJ the second paragraph by inserting in the appropriate place by section 
·u2t1.1, 2u.1, 2L2.J;·. 

The Commentary to 1301.2 captioned •Application Notes• is amended in Note 3 by 
deleting example 7. 

Reason for Amendment: Currently, f2Ll.1 provide, the same offense level for a 
defendant who smugles, transports, or harbors 1, 6, 25, 50, or any number of aliens. 
The Commission attempted to address the scope of such offenses in the initial guidelines 
by inserting specific offense characteriltic (b)(2). However, this specific offense 
characteristic •prior conviction for the same or similar offense· limply u not a aood proxy 
for the acaJe of the in.stet off ensc, ud i.s inconsistent with the Commission's aeneral 
approach to the treatment of prior criminal history. 

'ne proposed amendment addrc11e, these wues by substitutiq the auabor of aliens 
amuaJed, tramported. or urbored as a more direct measure of the scope _. sravity of 
the offense. As uder current pidelines, 13B1.1 (A&gravatiq Role) wlD ...,.we an 
additional incrcue of 4 or 2 levels for organizers, managers, and supervbon. Due to the 



uture or the offcme. this role adjustment is particularly likely to apply iD cues iDYOlviDg 
the transportation or larae aumben or alien,. 

The Commission requr.sts comment on the appropriateness or the proposed adjustment 
both as to the number of aliens in each category and as to the incrcuu iD offcme level 
associated with these numbers. · 

The proposed amendment also adds commentary to f2L1.l expressly iDclic:adaa that an 
upward departure may be warranted for the reckless endangerment or the aafety or others 
iD an effort to avoid apprehension for the offense. 

Sections 2L2.1 ud 2L2.3 arc also amended to provide equivalent iDcreases. 

• • • 
36. Proposed Amendmen.t: The caption of f2L2.1 is amended by insertiDg the following at 

the end •; False Statement in Respect to the Citizenship or Immigration Status of 
Another; Fraudulent Marriage to Assist Alien to Evade Immigration Law·. 

The Commentary to f2L2.1 captioned "Statutory Provisions• is amended by iDscrting •s 
U.S.C. I 132S(b);• immediately before •ts U.S.c.•. ud by inserting •tOlS(c), (d); 
immediately after •tr. 

The caption of f 2L2.2 is amended by inserting the following at the end: •; False 
Personation or Fraudulent Marriage by Alien to Evade Immigration Law·. 

The Commentary to f 2L2.1 captioned •statutory Provisions• is amended by deleting •1s 
U.S.C. u· and inserting in lieu thereof •s U.S.C. f 132S(b); 18 U.S.C. H 911, 1015(c); . 

Appendix A (Statutory Index) is amended by inserting the following in the appropriate 
place by title and section: 

• 8 u.s.c. t 132S(b) 
·1s u.s.c. t 911 
·1s u.s.c. f 1015(1) 
18 U.S.C. t 101S(b) 
18 U.S.C. f 101S(c) 
18 U.S.C. f 101S(d) 

2L2.1, 2L2.2", 
2Fl.1, 2L2.2·, 
2Jl.3 
2F1.1 
2L2.1, 2L2.2 
21..2.1.". 

Reason for Amendment: This amendment makes the coverage of these offense 
guidclin~s more comprehensive by expressly including violations of 8 U.S.C. f 1325, 18 
U.S.C. f 911, ud 18 U.S.C. I 1015 . . . • · 

Chapter Two, Part M (Offenses lnvolvin& National Defeme) 

S7. Proposed Amendment: Section 2M4.l(b)(1) is amended by deletin& -.1wc• ud inserting 
iD lieu thereof •at a time wben·, and by deleting •mto the armed senicea. G6cr tun in 
time or war or armed coDIJict· ud iDscrting in lieu thereof "for eompalaoq aDitary 
service•. 

• 

• 
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The Commentary to 12M4.1 captioned •Application Notes• is amended in the caption by 
deleting -Notes• ud insertiq in lieu thereof -Note•, ud by deletiD& Note 1 ud 2 in 
their entirety ud inserting in lieu thereof: 

•1. ·subsection (b)(l) dOCI :1ot distinguish between whether the offemc was 
committed ill peacetime or daari.Jla time of war or armed ronOicr U the 
offense wu committed when per.om were bein& inducted few compahory 
military Krvicc duriq time of war or armed conflict. u spud departure 
may be warranted.•. 

Reason for Amendment: As currently written. f2M4.1 contains ID anomaly iD that the 
offense level (or failure to resister and evasion of military Krvice in time of war or 
armed conflict is lower than durin& a peace time draft. This amendment corrects this 
uomaly. In addition. the amendment makes a teclinical correction to the language or 
the guideline that enables the elimination o( current Application Note 1. 

• • • 
38. Proposed Amendment: Section 2MS.2 is amended by deletina subsection (a) ill its 

entirety and inserting in lieu thereof: •(a) Base Off'emc Level: 22•. 

The Commentary to f2MS.2 captioned •Application Notes• is amended in Note 1 by 
inserting the following immediately before •In the case or a violation•: 

-Under 22 U.S.C. f 2778, the President is authorized, through a licensing system 
administered by the Department of State, to control exports of defense articles and 
defense services that be deems critieal to the Kc:urity and foreign policy of the 
United States. The items subject to control constitute the United States Munitions 
List, which is Kt out in 22 C.F.R. Part 121.1. Included in this list arc such things 

. as military aircraft, helicopters. artillery. &bells, missiles. rockets. bombs, YCssels of 
war, explosives, military and space electronia, ud certain fuearms. 

The base offense level assumes that the offense conduct was harmful or had the 
potential to be harmful to a Kc:urity or foreign policy interest of the United States. 
In the unusual case where the offense conduct p01Cd no such risk, a downward 
departure may be warranted.". 

The Commentary to f2MS.2 captioned •Application Notes• is amended in Note 2 by 
inserting •or (orcip policy- immediately after •security•. 

Reason for Amendment: The proposed amendment creates a ii.Dale base off cnse level or 
22 to rcffect the Commission', view of the serious nature or this type or offense. This 
base offcn&e lewJ usumes that the conduct was ltarmfuJ or had the potential to be 
Jw-mful to a aecurity or forei,D policy interest of the United States. Proposed 
Application Note 1 indicates that I dOWDward departure may be warranted in the unusual 
case that lies ouuide the 'heartland' dcsc:n"bed aboYC. 

• • • 
Qapter Two, Part N (Offenses Involviq Food, Drugs, Agricultural Prodsac:ta. ad Odometer 
laws) 
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39. Proposed Amendme11t: Section 2N1.J is amended by ms.ertin& the followin& additional 
1ubiectioa: 

, 

•(b) · ·-erOI.\ Rclerence 

(1) U the offense mvoJved extortion, apply f 2B3.2 (Ellortioa by Force or 
Threat or Injury or Scriom Damage) if the reaultiD& olrcue level is 
peater than that determined above.•. 

Reason for Amendment: Thu amendment adds a cross reference to emwe that in the 
case of an offense iavoJviDg extortion. the offense level will not be lower than that under 
12N1.2 (which contains a cross reference to f2B3.2). 

• • • 
40. Proposed Amendment: Section 2Nl.2(a) is amended by deleting •(Apply the greater)". 

Section 2N1.2(a)(1) is amended by deleting •(1>91 and by deleting the s.emicolon at the 
end and inserting iD lieu thereof a period. 

Section 2Nl.2 is amended by deleting subs.ection (a)(2) in its entirety and inserting in lieu 
thereof: 

•(b) Cross Reference 

(1) If the offense involved extortion, apply f2B3.2 (Extortion by Force or 
Threat of Injury or Serious Damage):. 

,. The Commentary to f2N1.2 is captioned •Application Notes• is amended by deleting 
.. •Notes• and in'scrting in lieu thereof -Note•, by deleting Note 1 in its entirety, ed by 

redcsignating Note 2 as Note 1. 

Reason for Amendment: This amendment conforms the structure of this guideline to 
that used iD other guidelines. 

• • • 

41. Proposed Amendment: The Commentary to f2N2.1 captioned •Application Notes• is 
amended by deleting Note 2 in its entirety and inserting in lieu thereof: 

92. Where the indictment or information settiD& forth the count of conviction 
(or a stipulation u deKn"bed iD l1B1.2(a)) establid>es an offense more 
aptly covered by another pideline (e.1., theft, fraud, property destruction, 
bn"bery, or sraft}, apply that pideliae rather than f2N2.1. Otherwise, in 
such cues, f2N2.l is to be applied, bur an upward departure &om the 
pidelines may be considered:. 

The Commentary to f2N2.J captioned •Application Notes• is amended iD Note 1 by 
imcrtia.g •or reckless• immediately before •conduct·. 

Reason for Amendment: This amendment conforms the language of Aps'8 ecina Note 2 
to the pideline at flBl.2 (,cc, for example, Application Note 13 of 12P1.1). ftis 
amendment aho makes a clarifying change in Application Note 1. 

• 

• 

• 




