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attempting to read too much into the guidelines and a fair, 
common sense reading of the current guideline is all that ia 
required. Thia is one example where I think where it'• not 
broke and we don't need a fix. · 

Conc!trning the Chapter 3, Part D, multiple count •. 
I bave already commented on my concern over failure 

to separate out for other purpoeea robbery and other unique 
harms against individuala. I see no particular problem with 
the propoaed amendments in thie section. 

Acceptance of S 3B1.1 causes me both 
joy and concern. I agree that the acceptance of 
bility and the plea ahould be in a timely manner. I am 
somewhat concerned, however, that the propoaed 
•ordinarily is a aignifioant factorw may be a little too 
strong. I would prefer something like •ta ordinarily an 
indicator• rather than •a aignificant indicator.• With that 
exception, however, I think the proposed would 
help clarify thi1 aection. Obvioualy, we cannot punish a 
defendant for exercising hia constitutional right to go to 
trial. However, there are a number of cases reported by U.S. 
Attorneys where judges are giving acceptance of reaponei-
bility where the defendant has gone to trial and even 
testified in a manner which clearly waa contrary to the 
facts. Under these circumstances, the guidelines 
certainly attempt to preclude any reduction for acceptance of 
re•ponsibility. 

The comment• on a 4B1.1 career offender are alright 
as far as they go. However, I will refer you back to my 
opening paragrapha. I think the of prior felony 
convictiona under 4B1.2(3) are totally inconsiatent with 
logic and reason and also with the congressional intent to 
punish more aeverely career I cannot too atrongly 
recommend that thi• be changed in that defendants who are 
convicted of separate violent crimes, even though their 
convictions may be conaolidated for trial or sentencing, be 
treated aa such. To my knowledge, Congreas haa not imposed 
any such definition that the uaea. In fact, it 
uses a much broader definition when it definea violent 

in S 924(e)(2)(B). 

I have substantial to the recommended 
to S 5K1.1. Although I am missing Page 86 and 88 of 

the comments, I am concerned with the propoaed I 

' .... . , _. i,, .. 
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generally believe that the exiatinq guideline ia a~equate 
until proven deficient. One conta1nec5 on Page 87 
would be to eubatitute •provided" for •made a good faith 
effort to provide.• In many cases, a defendant may in fact 
make a good faith effort to provide and the goverMent may be 
satisfied that he baa done so, but the information does not 
in fact finally help the government. I would think that the 
government should be able to make a motion und•r theae 
provisions, ~nd not require that the defendant actually 
provide substantial aaaistance. In my experience and 
judgment, if the defendant does make a good faith effort to 
provide and the government is that that ia eo, he 
should get consideration even though the information 
does not, in the final reault, turn out aa favorably as 
hoped. My objections in thi• regard are not particularly 
strong. However, l think the suggested change on Page 90, 
which would aubatitute the words •a finding• for •motion of 
the government• would be an open invitation for judges to 
make wholesale departures from the guideline and for every 
defense attorney to make a claim that hia client ha• made a 
good faith effort to provide au.batantial assistance to the 
government or has in tact provided it and the governm•nt is 
simply being unreaaonable by not making a motion. The 
present guideline gives the government a very powerful 
incentive to encourage a defendant'• genuine cooperation. ~o 
allow this to be shifted to the court whenever the court 
makes a finding that the defendant has made a good faith 
effort to provide subatantial aasi1tance would I have 
stated be an unmitigated diaaater. 

Concerning the amendments required by the Major 
Fraud Act of 1988, I agree it is clear that Congress intenda 
for substantial puniahmenta to be impo1ed for 
involved in insider trading and major stock frauds. I would 
generally agree that these need to be increaaed and that 
fraud involving the procurement by the United States of gooda 
or should be protected by enhancing present puniah-
mente. 

Concerning the on dosage units, I 
do not have the technical knowledge to evaluate the amend-
ments and therefore have no specific comment. If the DEA 
liaiaon has no objections, I would certainly defer to their 
judgment • 

t -
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ORGANIZATIONAL SANCTIONS 

Concerning the Pebruary 6 organizational aan0tion1, 
I think it clear that we are moving in the right direction 
in that the proposed draft ia a manifest improvement over the 
original degree ~f difficulty proposals. l obviously concur 
with the recommep~ationa of the Depart~ent ano their propoaed 
organizational ·guidelines. I would alao defer to the • 
comments which the Commiasionera receive from the larger · 
offices who deal more extensively with organizational guide-
lines than my district. I wo~ld that on Pages 17 and 18 
I have some conceptual difficulty understanding the propoaed 
S 8D1.2. The proposed guideline indicatea that if at least 
one individual aaaocioted with the organization is eentenced 
that the fine upon the organization ahould be set equal to 
the total presumptive fine of the individual• actually 
sentenced for oommisaion of the crime, 

Subparagraph (b) provides that if no individual 
associated with the organization ia aentenced that the 
magnitude of the fine ahall be twice the presumptive fine of 
an individual who haa committed the aame crime. Thia seems 
to give a substantial break to the organization if an 
individual member is convicted. I can aee examples where an 
individual owner-manager is convicted but his fine would 
certainly be leas than that of the total corporate reaponai• 
bility. A• I read the proposed guideline, the organizational 
fine under these circwnatancea would be limited to the pre-
sumptive fine for the person actually sentenced. It would 
appear to me that this limitation should not be incorporated 
into the guideline and that the presumptive fine ahould the 
same whether individuals in the organization are convicted or 
not. 

SBNTBNCING PROCBDORB GOIDBLINBS POR CBAPTIR SIX 

Concerning the memorandum dated Pebruary 1, 1989, I 
will addreaa the various comments which are enclosed in the 
71 pagea in this package of material I have received. 

I agree that the sentencing procedures ahould not 
be burdensome and the Court ahould have fl•xibility in 
setting up the appropriate procedure in each district for 
insuring that the defendant and the government have 
appropriate time to examine the preaentenca report, etc. The 
procedures needed in larger diatricta obvioualy would not be 
the same procedures•• woul4 neceaaarily be nee4ecl in 
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diatrieta. Certainly, there should be no requirement and in 
fact there is none that there be a number of aeparat~ 
hearinga. 

Cohcerning the proposed new Guideline 212.s, on 
possession of firearms and dangerous weapons in a federal 
facility, I woul4 lik• to see the base level set at 8 rather 
than 6. ~he-possession of a weapon on a federal facility 
can conatitute a serioua danger to employeea. Obviously, 
where the weapon ia used, more eerioua guidelines do apply. 
However, l think that in an effort to deter this type of 
conduct, a level of 8 would be more appropriate than that of 
a 6. 

Concerning the insider trading and aecurity fraud 
memorandum at Page 14, I think that these comments are 
generally appropriate and, as I have stated my comments above 
concerning earlier propoaala, I believe this ia a good, 
specific proposal and doea enhance the punishment and 
aeriousne,s of these violations. 

Likewise, the comments on Page 20 and 21 dealing 
with civil rights are certainly appropriate since protection 
of civil rights needs to be zealously done. 

Concerning unlawful entering Guideline 2L1.2, as 
noted in my letter above and by comment• from other D.S. 
Attorneys, they feel that this needa to be substantially 
increased. In fact, one of the more aeriou.a ie the 
revol~ing defendant who reenters the country as aoon as he is 
deported. It would appear to me that a reentri followin9 
expulsion either under administrative or judic al orders 
should reault in at leaat a 3-level I aee no 
reason for excluding the 3-level enhancement for violations 
of the immigration aa ia presently done. In fact, l 
would think that repeated violations of the same statute 
should warrant substantially greater punishment since it 
involves a blatant disregard of judicial and adminiatrati~e 
orders. 

Generally, the comments concerning the narcotic• 
violationa, PCP, etc. seem to be well taken and I would again 
defer to the expertiae of DIA on the techical portion of it. 
However, it appears to me that the recommendation• do clear 
up aome ambiguities concerning both weight, purity and other 
aattera. 
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Concerning home detention, it does appear that 
Congress in ita infinite wiadom baa again created a problem. 
I would hope that the Commission could resolve this by not 
requiring departures. Any time the 
require a departure to comply with a statute, it appeara to 
me that we are opening up additional appeals which w~ do not 
neeO._ would hope that the guideline could accommodate the 
Congressional 4irection without requiring a departure, 
although in case I will admit it aeem1 somewhat 
difficult to do since it ia clear that for all other 
purposes, home confinement i• not a substitute for incar-
ceration. It may well be that the CoP1JDiaaion to 
rethink this matter, although the practical problems of 
enforcing home confinement, to me, mitigate against allowing 
that aubstitution until such time aa the home confinement can 
be adequately monitored •. Alao, home confinement could be 
conceived as a punishment available to the relatively more 
wealthy individuals who can easily accomplieh thia whereas it 
is not available to the poor who may not have a permanent 
place of 

Concerning fines and the diecuaaion ot fines at 
· Pages 47, consideration and additional guidance needa to be 
given in these matters. I am particularly to aee 
it. At Page 63 in the recommended courts are 
encouraged to set realiaticly thereby increasing the 
probability that they will be collected and aerve aa an 
effective deterrent. The fines which are aet without regard 
to the ability of the government to collect can cause aerioua 
problems for the Department of Juatice. We are 
for collecting fines. At the time, our inventory of 
uncollected fines growing a1tronomically. It does no good 
to impose fines which the Department of Justice cannot 
collect. Thia tends to make fines to be somewhat of a joke 
in that everyone involved realize, the fine cannot be 
collected. Th• Department then baa to expend ooniderable 
effort in attempting to do the impossible and get blood out 
of a turnip. Thi• detract• from our ability to 90 after the 
really collectable fines. Additionally, it cauaes someone 
looking at the Department'• to think that we are 
doing a bad job ainoe we have all of uncollected money. 
Unfortunately, the fact ia that most of it i• uncollectable 
and ahould be written off. We do have new legislation which 
will permit to do that but again, it is aom.ewhat cumber-

";- f" . •• 
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•ome. In general, I believe that the fine comments are 
appropriate and would be an improvement over the existing 
fine guidelinea. 

.. I appreciate the Commission give the Sentencing 
Gui~elinea Subcommittee an opportunity to cominen;. We have 
a~preciated very much your attendance ana input at our 
meetings. I know that all of us are working with a common 
goal to make the guideline• effective and workable. We are 
all looking forward to our continued cloee cooperation. 

. •,, . -: . 
,;,:~· ...; , . ** 
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William W. Wilkins, Jr. Chairman 
Michael K. Block 
Stephen G. Breye_r 
Helen G. Corrothers 
George E. MacKlnnon 
Ilene H. Nagel 
Benjamin F. Baer (ex officio) 
Ronald L. Gainer (ex officio) 

MEMORANDUM 

TO: 

FROM: 

UNITED STATES SENTENCING COMMISSION 
1331 PENNSYLVANIA AVENUE, NW 

SUITE 1400 
WASHINGTON, D.C. 20004 

All Commissioners 
Sid Moore 
John Steer 
David Lombardero 
Peter Hoffman 

Brend¥Jyfa 

(202) 662-8800 

March 15, 1989 

The attached letter from J. Michael Quinlan, dated 
March 14, 1989, is for your information. 
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Office of the Director 

Mr. William Wilkins 
Chairman 
U.S. Sentencing Commission 
1331 Pennsylvania Avenue N.W. 
Washington, D.C. 20004 

Dear Chairman Wilkins: 

U.S. Department of Justice 

Federal Bureau of Prisons 

Washington, D. C. 20534 

March 14, 1989 

I am writing in response to the changes proposed to the 
Sentencing Guidelines relating to the conviction of current or 
former law enforcement officials for introducing contraband into 
correctional institutions. 

We support sentencing enhancements for either currently employed 
or former law enforcement officers who are convicted of 
introduction of contraband into correctional institutions or 
attempting to introduce contraband into correctional 
institutions. Any enhancements of this nature should include 
either currently employed or former federal, state, or local 
law enforcement officers, including correctional officers or 
employees of the Department of Justice. These individuals, by 
virtue of their current or previous employment, have access to 
otherwise confidential security procedures at correctional 
facilities, and are thus in a position to use that knowledge to 
more effectively circumvent institution security operations. 
Further, as current or former law enforcement officers, these 
individuals have been placed in positions of public trust, and 
misuse of these positions or the information gained from 
occupying these positions represents a serious violation of that 
trust. Such actions, in addition to their direct implications, 
erode public confidence in law enforcement agencies and their 
efforts. Finally, current or former law enforcement officers, 
more than offenders from other fields of work, are in a position 
to more fully appreciate the impact on the safety of both staff 
and inmates of introduction of contraband into a correctional 
facility. 

Based on the above, we endorse a two level increase in the 
Sentencing Guidelines for current or former federal, state, or 
local law enforcement officers, including correctional officers, 
other correctional employees, and other employees of the 
Department of Justice • 
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I appreciate the opportunity to comment on the proposed 
revisions. If you need additional information, please let me 
know. 

Sinaerely, 

Director 
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FEDERAL DEFENDER OFFICE 
DISTRICT OF MASSACHUSETTS 

195 STATE STREET, 4th Floor 

BOSTON, MASSACHUSETTS 02109 

April 17, 1989 

Mr. Paul Martin 
Communications Director 
United States Sentencing Commission 
1331 Pennsylvania Avenue, N.W. 
suite 1400 
Washington, D.C. 20004 

Dear Paul, 

(COMM) 617-565-8335 
(FTS) 617-835-8335 

On behalf of the Federal Public Defenders, I enclose our 
statement concerning legal questions relating to the proposed 
changes in the career offender guideline. Could you kindly 
distribute the memorandum to members of the Commission as 
appropriate. (I have already given a copy to Judge Breyer 
directly.) 

OSW:eka 

Enclosure 

Sincerely, 

Ge--.'-'\\., G.Jr ... cc...___ 
Owens. Walker 
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STATEMENT OF FEDERAL PUBLIC DEFENDERS CONCERNING 
LEGAL QUESTIONS RELATING TO PROPOSED CHANGES IN THE CAREER 

OFFENDER PROVISION OF THE UNITED STATES SENTENCIN~ GUIDELINES 

April 14, 1989 

Introduction 

The package of proposed amendments issued by the United 

States Sentencing Commission includes three alternate suggested 

proposals for changes in the career offender provision. Two of 

the alternatives, i.e., Option 1 and Option 2, provide for 

reductions in the guidelines for career offenders, although the 

sentences under both options would generally still be 

substantially higher than for other persons who do not meet the 

definitions of career offender • 

At the hearing before the Commission on April 7, 1989, the 

question was raised as to whether Options 1 and 2, because they 

lower the sentences for those meeting the career offender 
- ·· ·-· -guidelines, would violate 28 U. S :-c~- §994 (ti) ,-- the - statutory 

provision which underlies the career offender guideline. This 

statement is submitted in support of the view that a reduction in 

the career offender provision would in no way violate §994(h) or 

Congress's intent in enacting it. 

The alternative suggested sentence reductions in the 
Career Offender Guidelines are legally autho~ized. 

As stated above, the career offender guideline is based on 

28 u.s.c. §994(h) •. That section states: 
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The Commission shall assure that the guidelines 
specify a sentence to a term of imprisonment at or 
near the maximum term authorized for categori~s of 
defendants in which the defendant is eighteen years 
old or older and--

(1) has been convicted of a felony that is--

(A) a crime of violence; or 

(B) an offense described in section 401 
of the Controlled Substances Import and Export 
Act (21 u.s.c. 841), sections 1002(a), 1005, 
and 1009 of the Controlled Substances Import 
and Export Act (21 u.s.c. 952(a), 955, and 
959), and section 1 of the Act of 
September 15, 1980 (21 u.s.c. 955a); and 

(2) has previously been convicted of two or 
more prior felonies, each of which is--

(A) a crime of violence; or 

(B) an offense described in section 401 of 
the Controlled Substances Act (21 u.s.c. 841), 
sections 1002(a), 1005, and 1009 of the Controlled 
Substances Import and Export Act (21 u.s.c. 952(a), 
955, and 959), and section 1 of the Act of 
September 15, 1980 (21 u.s.c. 955a). 

To understand §994(h), it is essential that one keep in mind 

the following statement from the legislative history of the 

Sentencing Reform Act: 

Subsection (h) was added to the bill in the 89th 
Congress to replace a provision proposed by Senator 
Kennedy enacted ins. 2572, as part of proposed 
18 u.s.c. 3581, that would have mandated a 
sentencing judge to impose a sentence at or near 
the statutory maximum for repeat violent offenders 
and repeat drug offenders. The Committee believes 
that such a directive to the Sentencing Commission 
will be more effective; the guidelines development 
process can assure consistent and rational 
implementation of the Committee's view that 
substantial prison terms should be imposed on 
repeat violent offenders and repeat drug 
traffickers • 

-2-
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Senate Report No. 98-225 (Judiciary committee), 98th Cong. 1st 

Sess., p. 175 (1983). Two things are immediately clear from the 

statement. First, §994(h) is a hold-over from earlier 

legislation proposed by Senator Kennedy which would have required 

sentences for repeat violent or drug offenders at or near the 

statutory maximum as it then was. Statutory maximum sentences 

under pre-existing law, however, were as a practical matter much 

lower than they now are, because of the substantial reduction in 

good time under the Sentencing Reform Act of 1984. For example, 

under the old law, a person who was given a twenty-year sentence 

received ten days a month good time from the beginning of the 

sentence (old 18 u.s.c. §4161) and could earn 3 days a month 

"industrial" good time during the first year of the sentence and 

5 days a month thereafter (old 18 u.s.c. §4162); thus in most 

such cases the actual time served was slightly over one-half the 

ostensible statutory maximum. Because §994(h) arose from 

proposed legislation drafted in the context of the liberal good 

time provisions of then existing law, it was not the intent of 

Congress to require repeat violent or drug offenders to serve 

sentences at or near the effective maximum sentences under the 

new law, which, because of the substantive reduction in good 

time, are much higher than before. (Under new 18 u.s.c. §3624(b) 

a prisoner can earn good time of fifty-four days a year, starting 

after the first year, while serving the sentence.) Therefore, in 

-3-
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fact, the current career offender provisions of the guidelines 

may exceed what was in fact intended by Congress since the 

stipulated guideline levels are keyed to current effective 

maximum sentences rather than pre-existing ones. 

Second, the above statement of the Judiciary Committee makes 

clear that Congress intended to give the Commission discretion to 

implement the Congressional intent to impose severe punishment on 

repeat violent and drug offenders in a "consistent and rational" 

manner. The primary problem with the current career offender 

provision--a problem recognized by many judges, probation 

officers, prosecutors, and defense lawyers who have dealt with 

it--is that in a large number of cases the current sentences for 

career offenders have not been consistent with other sentences 

required by the guidelines. As item 243 of the proposed 

amendments notes, the career offender provision has been 

criticized on the following grounds, among others: 

(1) sentences based only on the statutory maximum 
ignore significant variations in the seriousness of 
the actual offense conduct and therefore (a) are 
unjust and (b) provide no marginal deterrence; (2) 
the sentence is frequently excessive in relation to 
the seriousness of the actual offense conduct; (3) 
the sentence is too heavily dependent on the charge 
of conviction for the instant offense and prior 
offenses (e.g., a prior robbery offense resulting 
in a state robbery conviction pursuant to a plea 
agreement for a sentence of probation counts as a 
prior conviction of a crime of violence, but a 
prior robbery offense resulting in negotiated plea 
to a grand larceny charge and imposition of a ten 
year prison term does not count as a prior 
conviction of a crime of violence. Thus, 
differences in plea negotiation practices among 

-4-
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state courts can affect whether the career offender 
provision applies and result in a very large 
difference in the guideline range); (4) the 
distinction between the criminal records of 
offenders with a criminal history Category VI and 
thos~ who are career offenders is insufficient to 
warrant such large differences in the resulting 
sentence. · 

Furthermore, because of the broad definition of crimes of 

violence, the career offender provision includes people whose 

prior crimes of violence may include barroom brawls and other 

fighting behavior which, although serious, in no way means that 

the person has made a career or habit of crime. Thus, experience 

has shown that the criminal background of certain career 

offenders is in fact far less serious than that of certain other 

defendants who do not meet the career offender definition • 

Moreover, it may not be "rational", at a time when prison space 

is at such a premium, to uniformly give disproportionately long 

sentences to career offenders. As the Commission ha.s noted, many 

career offenders will be older defendants who are unlikely to be 

nearly as dangerous to the public as many younger defendants. 

From the point of view of penology, it does not seem sensible to 

require Draconian sentences for older defendants, whose careers 

of serious criminality may be winding down, when society's 

primary problem is with violent or drug-dealing younger 

offenders.· The Judiciary Committee's statement certainly 

suggests that the Commission, in dealing with repeat violent and 

drug offenders, was intentionally given meaningful discretion to 

-5-



•• 

• 

• 

make sensible judgments about the allocation of scarce 

penological resources. 

In addition to the illumination provided by the Committee 

report, it is apparent from the language of §994(h) that Congress 

intended a significant measure of interpretation and 

implementation by the Commission. Indeed, the Commission has 

done so. Congress did not exclude convictions remote in time 

from the application of that provision, yet the Commission did 

so. Guideline §4Bl.2, Commentary, Application Note 4. The 

Congress did not exciude foreign convictions, but the Commission 

did so. Id. That the Congress permitted that implementation of 

§994(h) to take effect is persuasive argument that the intent was 

for the Commission to develop a functional maximum term for those 

offenders. The substitution of the present language for the 

earlier version which referred specifically to the statutory 

maximum underscores this. 

If the Congress had intended a purely mechanical guideline 

referenced to the statutory maximum, it would have been far 

simpler and more direct for Congress to achieve that effect by 

statute, rather than by the existing directive to the Commission. 

It is instructive to compare to the Anti-Drug Abuse Act of 1988, 

P.L. 100-690 §6452 (Nov. 18, 1988) (mandatory life term for 

certain drug offenders with two prior drug felonies), which 

resembled in method and effect the current career offender 

-6-
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guideline and the Commission's proposed Option 3. Where Congress 

intends such results, it may say so itself. 

Conclusion 

For the reasons stated, the Federal Public Defenders believe 

the Commission has discretion to change the career offender 

guideline in conformity with either Option 1 or Option 2. We 

continue to recommend Option 1 • 

-7-
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April 17, 1989 

MEMORANDUM 

TO: Commissioners 
USSC Staff 

FROM: Sid Moore siv----· 
SUBJECT: Federal Public Defender Statement on Legal Issues 

Raised by Proposals to Change the Career Offender Guideline 

We received the attached memo today from the Federal Public 
Defenders. I circulate it for your information. 

Attachment 
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STATEMENT OF FEDERAL PUBLIC DEFENDERS CONCERNING 
LEGAL QUESTIONS RELATING TO PROPOSED CHANGES IN THE CAREER 

OFFENDER PRQYISIQN QF THE UNITED STATES SENT!NCING GUIDELINES 
April 14 1 1989 

Introdugtion 
'l'he package of proposed amendment• issued by the United 

States Sentencing Commission includes three alternate suggested 

proposals for changes in the career offender provision. Two 0f 

the alte~natives, .L...e..:., Option land Option 2, provide for 

reductions in the guidelines tor career ottendera, although the 

sentonces under both options would generally still be 

&ubstantially higher than tor other persons who do not maat the 

definitions of career offender, 

At the hearing betore the Commis1ion on April 7, 1989, the 

question was raised a1 to whether Options land 2, ~ecauae they 

lower the sentences for those meeting th• career offender 

guidelinae, would violate 28 u.s,c. t994(h), the statutory 

provision which underlies the caraar offender guideline. This 

statement is aubmitted in eupport of th• view that a reduction in 

the career offender provision would in no way violate 1994(h) or 

Congress's intent in enacting it. 

~he alternative 1uggested aentenca reductions in the 
Career otfender Gu~delines are legally cuthorized. 
As stated above, the career ctfender guideline i• baaed on 

28 u.s.c. f994(h). 'l'hat section atates: 
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'l'ha aaaure that tha quidelin•• 
specify a ••ntenc• to a term ct imprisonment at or 
near the maximum term authorized for oategorias ct 
defendants in which th• defendant is eighteen year• 
old or older and--

(1) has bean convicted of a telony that is--

(A) a crime of violence; or 
(B) an offense describea in section 401 

of the Controlled Substance• Import and Export 
Aet (21 u.s.c. 841), sections l002(a), 1005, 
and 1009 of th• Controlled Substance• Import 
and Export Act (2l u.s.c. 952(a), 955, and 
959), and lot the Act of 
September 15, 1980 (2l u.s.c. 955a)7 and 

(2) has previously bean convicted of two or 
more prior felonies, each ct which is--

(A) a crime ct violence, or 

(B) an offense described in section 401 of 
the Controlled Substances Act (21 u.s.c. 841), 
sections l002(a), 1005, and 1009 of tha controlled 
SUbstances Import and Export Act (21 o.s.c. 952(a), 
955, and 959), and •action l cf the Act ot 
September 15, 1980 (21 u.s.c. 95Sa). 

Tc understand l994(h), it is that en• keep in mind 

the following statement trom the legislative history ot the 

Sentaneing Reform Act: 

Subsection (h) was added to the bill in the 89th 
Congress to replace a provision proposed by Senator 
Kennedy enacted ins. 2572, ae part of proposed 
18 u.s.c. 3581, that would have mandated a 
sentencing judge to impose a 1entence at er near 
the statutory maximum tor repeat violent ctfandere 
and repeat drug otfendars. ~he Committee believes 
that such a directive tc the Sentencing commission 
will b• more etfectiva, the guidelines development 
process can assure conaiatant and rational 
implementation ot th• conunittae•a view that 
substantial prison terms should b• imposed on 
repeat violent offenders and repeat drug 
trattickars, 

-2-
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··• Senate Report No. 98-225 (Judioiary committaa), ssth conq. 

Seas., p. 175 (1983). Two things are inmadiately clear from the 

statement. First, 1994(h) i• a hold-over from earlier 

legislation PfOposed by Senator KeMedy which would have required 

sentences tor repeat violent er drug offenders at or near the 

statutory maximum ll it then™-· statutory maximum sentences 

under pre-existing law, however, were as a practical matter much 

lower than they now are, because of the aubstantial reduction in 

good time under the Sentencing Reform Act of 1984. For example, 

under the old law, a person who was given a twenty-year sentence 

recQiVed ten days a month good time from the beginning of the 

sentence (old 18 u.s.c. 14151) and could earn 3 days a month 

"industrial" good time during the first yaar of the sentence and 

• 5 days a month thereafter (old 18 u.s.c. 14162); thus in most 

such cases the actual time served was over one-halt the 

ostensible statutory maximum. Because l994(h) arose from 

proposed legislation dratted in the context of the liberal good 

time provi•ions ot then existing law, it was not the intent of 

Congress to require repeat violent or drug ottenders to serve 

sentences at or near the effective maximum under the 

new law, which, because ot th• substantive reduction in good 

time, are much higher than before. (Under new 18 u.s.c. l3624(b) 

a oan earn ;cod time ct fifty-tour a year, 

after the first year, while serving the sentence.) Therefore, in 

• -3-
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fact, the current career offender provi•ion• of the 

may exceed what in fact intended ~y Conqreaa ainca the 

stipulated guideline levels are keyed to current ettective 

maximum sentences rather than pre-existing ones. 
·. Second, the above statement of the Judiciary Committee makes 

claar that Congress intended to qive the Commi•aion discretion to 

implement the congressional intent to impose severe punishment on 

repeat violent and drug 0ttencter1 in a "consistent and rational" 

manner. Th• primary problem with the current career cttender 

provision--a pro~lem recognized by many judges, probation 

officers, prosecutors, and defense lawyers who have dealt with 

it--is that in a large number of cases the current ••ntances for 

career ottanders have n,g_t been with ether sentences 

required by the guidelines. Aa item 243 ot the proposed 

amendments notes, the career ottender provision has been 

criticized on the following grounds, oong othara: 

(1) ••ntences only on the maximum 
ignore significant variation1 in the aeriousness cf 
the actual offense conduct and therefore (a) are 
unjust and (b) provide no marginal deterrence: (2) 
th• sentence is trequently excessive in relation to 
the seriouanaaa of the actual otfen•• conduct; (3) 
the sentence is too heavily dependent on the charge 
ot conviction tor th• instant offense and prior 
offenses (e.g., a prior robbery ottense resulting 
in a atate robbery conviction pursuant to a plea 
agreement tor a aentanea ct probation counts as a 
prior conviction of a crime of violence, but a 
prior robbery offense resulting in.negotiated plea 
to a grand larceny charge and imposition ct a ten 
year prison term does not count as A prior 
conviction ot a crime of violence. Thus, 
differences in plea negotiation practic•• among 
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etate courts can affect whether the career offender 
provision applies and result in a very large 
difterenoa in the g-uidaline ranqe)I (4) the 
distinction between the criminal records ot 
oftenders with a criminal history Category VI and 
those who are career ottendera is inautticient to 
warrant auch large differences in the re1ultin9 
sentence. 

Furthermore, ~eeause of the broad definition ct crimes of 

violence, th• career ottender provision include• people whose 

prior crimes ot violence may include ~arroom brawls and other 

fighting behavior which, although serious, in no way means that 

the person has made a career or habit of crima. Thus, experience 

has shown that the criminal background of certain career 

otfenders is in fact far leas serious than that of certain other 

defendants who do n,2t meet the career offender definition. 

Moreover, it may not be 11 rational 11 , at a time when priaon apace 

is at such a premium, to uniformly qiv• disproportionately long 

••ntences to career offender,. As the Commission ha• noted, many 

career offenders will be older defendants who are unlikely to be 

nearly as dangeroua to the public a~ many younger defendants. 

From the point ot view of penology, it does not •••m ••n•ible to 
require Draconian sentences tor older defendants, whose careers 

of serious criminality may be winding down, when aociety•a 

primary problem is with violent or drug-dealing younger 

offenders. The Judiciary Committee's atatement certainly 

auggests that tha Commission, in dealing with repeat violent and 

drug of-tenders, was intentionally given maaningtul di•cration to 
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make aonaible judgment• about th• allocation of 

penological reaourc••• 

In addition to the illumination provided by the Committee 

report, it is apparent from the language ot f994(h) that Congress 

intended a afgnificant meaaura ot interpretation and 

implementation by the Commission. Indeed, the C0rnmis1i0n has 

done so. congress did not exclude convictions remote in time 

from the application of that provision, yet the Commission did 

so. Guideline l4Bl.2, Commentary, Application Note 4. Th• 

Congress 4id not exclude foreign convictions, but th• ecmmi~sicn 

did so. ~. That the Congress permitted that implementation ct 

1994(h) to take ettect is persua11ve argument that the intent was 

tor the commission to d•velop a tunctional maximWll term tor those 

offenders. The aubstitution of the present language tor the 

earlier version which referred specifically to the •tatutory 

maximum underacores thia. 

If the Congress had intended a purely mechanical guideline 

reterenead to th• atatutory maximum, it would have been far 

simpler and more direct for Congr••• ~o achieve that etfect by 

statute, rather than by th• existing directive to the Commission. 

It is instructive to compare to the Anti-Orug Abuae Act ct 19BB, 

P.L. 100-690 16452 (Nov. lB, 1988) (mandatory life tem for 

certain drug cffenders with two prior drug felonies), which 

resembled in method and effect the current career offender 
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guideline and the Option 3, Wh•r• Congraaa 

i~~-~~d• ·•uch ~t may aay it~•lf,_~, ; ·. \. 
·conc1u,1on 

For the reasons the Federal Public Datander1 believe 

the ~ommi1aicn haa diacretion to chanqa the . career ctfendar 

guideline in conformity with either Option l or Option 2. We 

continue to recommend Option 1, 

-7-
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FPOA Prepared Statement, 7 April 1989 page 1 

Mr. Chairman and Commissioners, I am Tommaso D. Rendino, President of 

the Federal Probation Officers Association tmd currently serving as Senior 

United"States Probation Officer in the District of Vermont, stationed at 

Burlington, with an office also at the Palais de Justice, Montreal, in 

connection with my duties as liaison officer with local, provincifll and 

federal agencies in the Province of Quebec, Canadtt 

The FPOA appreciates this opportunity to off er- its observetions on some 

of the proposed amendments and also as to other guideline matters. 

First of all, in re paragraph 50, 'The Offense Level for Robbery-, page 

30, the FPOA has received reports thet sentences for bank robbery are too 

lov•l under the guidelines and no reports to the contrary. Tl,eref ore, ·n·e 

believe thflt a rnising of the base level from 18 to 24 may be appropriCJte. 

We suggest that (see page 32 of the proposed amendments) the current 

armed robbery ranges be epplied to a new unarmed range and that the armed 

robbery range which would result from an increese of 6 in the current base 

level be adopted. This would result in the following new ranges: 

I . 
Unarmed 41-51 
Armed 78-97 

11 
46- 57 
87-108 

111 
51- 63 
97-121 

IV 
63- 78 

110-137 

Proposed option 2, page 33, seems reasonable to us. 

V 
77- 96 

130-162 

VI 
84-105 

140-175 
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FPOA Prepared Statement, 7 April 1989 page 2 

The difference between bank robberies and other robberies, as 

reflected in longer prison terms, should remoin. Bonk robberies ore more 

public acts and generally place more people at risk. 

Concerning pEJrngraph 96, "Continuing Criminal Enterprise·, page 55, 

we believe thEJt guideline rnnges which oddress statutes calling for 

mandatory minimum penalties should have the lower end of the range reflect 

the minimum set by Congress. To have part of a guideline range fall below a 

Congressionally mandated mandatory minimum penalty would have no real 

value except, perhaps, to suggest that Congress erred in setting the 

minimum too high. 

Moving to parngrnph 119, ·issues Related to Specific Forms of Freud", 

page 69, we support a two-level increase in cases where there is a risk of 

serious personal injury. 'v-/e also believe that this should be a specific 

characteristic in all fraud cases and not be limited to just a particular type 

of fraud. 

We feel that sentences should be higher for insider trading, 

procurement frnuds and frnuds ag1:1inst finonciol institutions as this type of 

criminfll beheivior undermines public confidence to a greater degree than do 

other frauds, 6nd they have 6 more serious financi61 impact on the lorger 

cornrnuni t8. 
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In order to appropriately account for larger frouds, upward deporture 

is seen as the pref erred procedure rot her thon odding new categories. This 

method already seems to work well with drug offenses and it also provides 

the Court with greater discretion. 

As to pe1rngrnph 243, "The Coreer Offender Guideline", pf:lge 135, we vie\1\' 

current career off ender guideline ranges as very high. Option 1, page 136, 

reflects a reasonable approach. It would place these particulf:lr offenders in 

a range of imprisonment higher than the current Category VI, but not at an 

extraordinarily high level. We see defendants with Criminal History 

• Category VI as probably haYing criminal records quite similar to. career 

• 

off enders. A merging of Category VI and proposed Category VI I would appear 

to be more realistic thon whot olreody exists ond should be tried out. 

Concerning paragraph 247, "Sentencing Table·;page 142, the Oto 6 

month nmge which is proposed is more reoson1:1ble thf:ln the current 

subdiYisions. This inclusive nmQe would eliminate the lesser rnnQes which 

now exist and which are not 1) required by statute, or 2) necessary to 

structure judicial discretion. 

Regarding paragraph 260, ·Home Detention", page 147, the FPOA supports 

home detention, accompanied by electronic monitoring where appropriate, 

not only as an alternatiYe to i_ncarceration as required by Section 7305 of 



-. FPOA Prepared Statement, 7 Apri1 t 989 page 4 

the Omnibus Anti-Drug Abuse Act of 1966 but also, in and of itself, t:1.s fin 

additional gradation in the rnnge of sonctions ovoiloble to the sentencing 

Court. ... There are phrns currently afoot to vostly increase Nhome detention·, 

using electronic monitoring, on the ·back end· of sentences. We feel that it 

is also desirable as an option on the "front end" of sentenres. The concern 

that home detention is not punitive in the public eye is only one of 

perception. It is already reported that inmates pref er the greater freedom 

which exists in half-way houses over the restrictions of remaining at home 

daily on a monitored basis. 

• . While the Federal Probation Service is not currently staffed to handle 

• 

any additional supen.•ision duties such as _would necessarily arise with home 

detention, the option remains desirable. Supervision in home detention 

cases would be intensive in order to be effective. We estimate that, given 

current knowledge of home detention cases with electronic monitoring, an 

experienced probation officer could handle probably no more than 20 to 25 

cases, to the exclusion of other duties. 

It must be emphasized that, whereas home detention can be a valuable 

addition to the panoply of sanctions, it can only be accomplished via 

additional staff and resources such as e1ectronic equipment. Were it to be 

appropriately implemented some of the collateral benefits to be realized 
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FPOA Prepared Statement, 7 April 1989 page 5 

would be 1) alleviation of prison overcrowding and 2) probable savings of 

public funds. 

Ne~t, the FPOA wishes to urge the Commission to move as speedily as 

possible to electronic retrieval of the data which the Commission requires 

from the field. The necessity of having field staff manually pull together 

the required papers and send them via surf ace mail is a burden we would 

appreciate having leave us, soon. The technology and the equipment is in 

place, for the most part. 

The FPOA asks that the Commission consider amending Guideline 161.9 

by changing the period at the end of this one sentence guideline to a comma 

and adding the following ltmguage, ·or any Class A misdemeanor violation 

involving theft, in which the value of the property taken does not exceed 

$1 oo: Several districts which have military bases and other large federal 

installations located within their boundaries handle numerous Title 18 

U.S.C. Section 641 shoplifting cases which are Class A misdemeanors and 

which needlessly tie up probation officers and needlessly delay what are 

almost inevitably sentences to pay a fine only. 

Penultimately, FPOA requests that the Commission review our 

Salary/Benefit Comparabilit1J Study C-Study") dated October 5, 1968 cind 

consider supporting FPOA's goals as enumerated therein. We certainly do 
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FPOA Prepared Statement, 7 April 1989 page 6 

not, in the least, ascribe to the Commission responsibility for the problems 

which the Study details. On the other hand, guideline sentencing plays a 

very prominent part in a probation officer's professional life and the 

Commission could be in a position to off er support which could be most 

beneficial to the field. 

Finally, we once again congratulate the Commission for its overall 

excellent work, particularly your very diligent efforts at seeking 

commentary from all interested parties end giving due deliberation to all 

positions . 
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August 9, 1989 

The Honorable Willia 
The United States Se 
Suite 1400 
1331 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 

hairman 

RE: Revision Of Guidelines Concerning Offenses 
Against The Person 

Dear Judge Wilkins: 

I am writing regarding the Commission's planned revision of the 
guidelines concerning offenses against the person. In . 
particular, I am writing to draw the Commission's attention to 
circumstances of violent crimes on the Indian reservations . 

In many states, most notably Arizona and New Mexico, state 
governments have no criminal jurisdiction over Indians on Indian 
land. In such states, an Indian charged with a violent crime, is 
prosecuted in federal court under the Major Crimes Act, 18 U. S.C . 
§1153. As a result of this, a disproportionate number of federal 
violent crimes invol ve Indians. For example, close to 50% of all 
the first degree murder cases brought in federal court arise on 
Indian reservations. The same holds true for many other violent 
crimes, such as assaults. 

The vio l ent crimes we see on the reservation differ, we believe, 
from the usual federal violent crimes. These crimes are not the 
product of racketeering or drug conspiracies . Rather, they are 
the result of anger, passion or intoxication. They are the 
domestic tragedies that are rare ly seen in most other federal 
courts. 

The Commission, in revising the guidelines, should be sensitive 
to the unique problems on the reservations. Unfortunately, here 
in the Southwest, the perception among many in the criminal 
justice system is that the Commission formulated the violent 
crimes guidelines without adequate attention to the problems of 
Indians and the circumstances of the crimes. To remedy this 
situation, and to provide the Commission with a thorough 
understanding of the situations and circumstances of crimes on 
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The Honorable William w. Wilkens, Jr., Chairman 
August 9, 1989 
Page 2 

the reservations, it is strongly urged that the Commission take 
testimony from the parties familiar with Indian crimes. In this 
case, the Commission should consider holding hearings in Phoenix, 
Arizona, or at other Southwestern sites. Such hearings will 
allow testimony from the tribes, the U.S. Attorney, the Federal 
Public Defender, and the Probation Office on this matter. The 
Commission could only benefit from such input. such a course is 
strongly recommended. 

Thank you for your consideration. I would be happy to help in 
an way I can. 

FREDRIC F. KAY 

FFK:jfp 

L41204 .JM~/ 

' cc: Chief Judge 
D}strict of 

// 

Richard M. Bilby 
Arizona 
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April 13, 1989 

Honorable William w. Wilkine, Jr. 
Chairman 
United States Sentencing Commi1aion 
1331 Penneylvania Avenue, N.W. 
Suite 1400 
Washington~ D.C. 20004 

Dear Chairman Wilkins: 

I appreciate your invitation to comment on the proposed amendments 
to the eentencing guidelines which were aa Part II of the 
March 3, 1989, edition of the Federal Register. Ae Chairman of the 
Committee on Criminal Law and Probation Administrotion of the 
Judicial Conference, I prefer not to make comments on normative 
questions such as whether a ·given guideline ehould be higher or 
lower. I do feel at liberty, however, to comment on propoaed 
amendments which may implicate additional (and perhaps unnecessary) 
work for U.S. Probation Officers and/or Judgee and those which may 
create confusion or create inconaiatencies in treatment within the 
guidelines. With that disclaimer, I comment on the following 
proposed amendments1 

Amendment #10: Section 1Bl.2{a} 

The amendment adds subsections (c) and (d). 
provides: 

Subeection ( d) 

A conviction on a count charging a conepiracy to commit more 
than one offense shall be treated as if th& defendont had been 
convicted on a separate count of con1piracy for each offense 
that the defendant conspired to commit. 

Although the drafted language of the amendment to the guideline 
appears ·tenable, I h~ve two comments about the commentary to this 
propoaal. · 
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Honorable William w. Wilkins, Jr, 
Page 'I'wo 

CLERKS DlU-A,O, 

In determininq the sentence for a conspiracy, Note 5 
advises, "Particular care mu8t be taken in applyinq subsection (d) 
because there are cases in which the jury' e verdict does not 
establish which offense(s) was the object of the conspiracy." The 
commentary indicates that the guidelines ahould be applied only to 
the object offense(e) alleged in the conspiracy for which the court 
''were it ei tting as a trier of fact 1' would convict the defendant, 
The commentary concludes with, "Note, however, if the object 
offenses specified in the conspiracy count would be grouped 
together under 30l.2(d), •• ", it is not necessary to engage in the 
foregoing analysia because 1B1. 3 (a) ( 2) governs consideration of the 
defendant's conduct, 

The instruction that the court sit a8 a trier of fact to determine 
for which object offenses the defendant could be convicted suggests 
that a reasonable doubt standard of proof i1 applicable; the 
"Additional Explanatory Statement" on page 9 of the amendments 
actually etates that "it appears that this decision should be 
governed by a reasonable doubt standard." Since this explanation 
is not part of the commentary and would not appear in the 
guidelines, the reasonable doubt standard is only inferred by the 
amendment, 

The 8ame commentary note instructs that if the object offenses 
could be grouped under 3Dl,2(d), the foregoing analysis does not 
apply. Rather, relevant conduct at "1Bl,3{a)(2) qoverns 
consideration of the defendant's conduct." The evidentiary 
standard for euch coneideration ie "reliable information," 
generally interpreted as preponderance of evidence. Thus, the 
commentary to this amendment establi•hes a dichotomy in which there 
is a mixing of the standards of proof when applying the guidelines 
to conspiracies. For certain conspiracies, such ae a robbery 
conspiracy, the evidentiary standard ie beyond a reasonable doubt, 
while the etandard for other crimes, such ae a drug distribution 
conspiracy, ia a preponderance of the evidence. The rationale for 
this dichotomy is unstated, I am concerned that dual standards of 
proof in this guideline commentary will establish an inconsistency 
in the treatment of conspiracies and will qenerate litiqation. 

My eecond comment pertains to my anticipation that the procedural 
solutions proposed by the commentary and explanatory statement will 
be burdensome to th• courts. The explanatory 1tatoment euggests 
that the courts may choose to employ a special verdict procedure 
or judicial fact finding to ascertain the basis for the conapiracy 
conviction, However, the special verdict procedure ia disfavored 
in many circuits. United States v. Desmond, 670 F2d 414, 418 
(3d Cir. 1982), Moreover, imp01ing a fact finding burden on the 
judge in so many jury trials may itself be burdeneome. Since the 

0::S 
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majority of cases reach disposition through the guilty plea 
process, it might be neceeeary to initiate similar fact findinq 
procedures in.a formal proceeding for conspiracy cases arising from 
guilty pleas,:a formidable prospect for the courts. 

Amendment f50: Robbery Guideline 

My comment regarding the robbery amendment is restricted to the 
proposal that the Commiasion c1mend the guideline "to explicitly 
take into account other robberies of which the defendant has not 
been convicted." Two amendments are presented as options, both of 
which would create a specific offen9e characteristic that could 
increase the offense level based upon unconvicted robberies. I 
point out that to adopt any amendment in which behavior on 
unconvicted robberies is factored into the guideline would be 
inconsistent with the provisione of relevant conduct [1B1.3(a)(l)] 
~sit is currently written. Incorporation of such an amendment 
would result in confusion unleee the relevant conduct guideline 
were also amended to allow consideration of conduct stemming from 
unadjudicated robberies or similar offen1es covered by lBl. 3 (a) ( 1). 

While, ae noted at the outset, I take no position on normative 
matters, it strikes me that the may be well advised to 
obtain more experience with the guidelinee, and receive viewe from 
District Courts which have only recently begun to impose guideline 
sentences, before deciding, on the baaia of observations from a few 
sources, substantially to increase or decrease quideline ranges 
because they seem too high or too low. 

Amendment f821 The Weight of LSD 

In this amendment, the Commission seeks comment ae to whether the 
guidelines or commentary ehould exclude the weight of the LSD 
carrier (sugar, paper, etc.) for guideline purposes. The 
provisions of the Anti-Dru9 Abuse Act of 1986 provide that if a 
mixture of a compound contains any detectable amount of a 
controlled substance, the entire mixture is coneidered in measuring 
the quantity. The pertinent question appear, to be whether the 
•·carrier" of LSD conatitutes a mixture. It would appear that the 
carrier for LSD ie tantamount to packaging rather than a mixture 
or compound which affects purity. As a consequence, we endorse the 
exclusion of the weight of the carrier. Thia change would clarify 
problems in deterrninin~ the proper weight or measure of LSD while 
maintaining consieteney with the provisions of the Anti-Drug Abuse 
Act pertaining to quantity and purity. Conaistency with other 
provisions of the Act · atrikes me as most desirable . 
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·. Amendment #1591 Smuggling, Transporting. or Harboring an Unlawful 
Alien 
This comment is informed by obeervatione . from numaroue U.S. 
Probation Officers, particularly in the southwestern region of the 
country. While the proposed amendment has merit, according to 
these officers there is a deficiency in specific offense 
characteristics for ismuggling or transportin9 unlawful aliens. 
When unlawful aliens are smuggled via vehicle, a high speed chase 
with border patrol officials ie not infrequent, a phenomenon that 
endangers not only the unlawful aliens but also the general public 
traveling on highways and roads. There are also instancee in which 
unlawful aliens are concealed in circumstances particularly 
dangerous to human life. One notable caae entailed nWT\eroue 
unlawful aliens who died in a locked boxcar in Texas that had been 
abandoned by the emugglere. Another consideration ie whether large 
scale smuggling activities ehould be a consideration. Should a 
defendant transporting three unlawful aliens in the trunk of his 
car receive the same offense level ae a defendant transporting 
forty in a truck? 

In the paet, the elements of high ispeed chaeea, endangerment, and 
large scale amuggling rings often resulted in higher aentencee. 
Under the current guideline, the court must depart to achieve the 
desired punishment in these instancee. 

Since the guidelines were initially publiehed, many officers 
working in the southwest have been puzzled by the absence of 
important specific offense characteristics -in this guideline. 
While· the Commiasion is considering an amendment to guideline 
section · 2Ll. 1, we ask that the Commission look At the common 
elements of these offenses and develop additional specific offense 
characteristics so they may be formally incorporated into the 
guideline. 

Amendment #243: Career Offender 

The Comrnisaion report• that the career offender guideline has been 
criticized on a number of grounds and the criticisms are lieted as 
encompaseinq seven qeneral iesuee as followe: (1) Sentences based 
only on the ·statutory maximum ignore aiqnificant variatione in the 
seriousness of the actual offense conduct and therefore (a) are 
unjust a~d (b) provide no marginal deterrence; (2) the aentenca is 
frequently exceaeive in relation to the serioueneaa of th• actual 
offense conduct; (3) the aantance ie too· heavily dependant on the 
charge of conviction for the inatant offenae and prior offenaea ..• 7 
(4) the distinction between the criminal records of offendere with 
a criminal hiatory cateqory VI and those who are career offenders 
ia inaufficient to warrant such larqe differencee in the resulting 
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CLERKS C>lU-A,O, 

. . 
sentence; (S) the eentences are longer than are heeded for 
incapacitation, and therefore waste prison apace, which iB in ehort 
supply and could be better used for other offenders; (6) priaons 
are · not equipped to house the aged offenders who will be 
incarcerated as a result of this guideline7 and (7) acceptance of 
responeibility has no fmpact on the guideline ranqe, thus 
discouraging guilty pleas. Three -proposed options to amend the 
career off ender guideline are preeented. Without commenting on the 
relative merits of the three options, I point out that none of 
these proposed options address the 1even oeneral ieeuee raised by 
the critics. · 

Amendment #246, Criminal Livelihood 

As the Commission is aware, this guideline haB been troublesome in 
that as it is presently constructed, the guideline would likely be 
applied to defendants at the lower end of the economic 1cale with 
greater frequency than others since "a substantial portion of his 
income" is attained more rapidly. The proposed amendment is an 
attempt to ameliorate this problem; however, the propoaal may not 
have completely addressed the problems with this provision . 

The new proviaion would read, "If the defendant conunitted an 
offense as part of a pattern of criminal conduct engaged in as a 
livelihood, his offense level shall be not leas than 13 .•• " The 
phrase "engaged as a livelihood" ie defined ae ( l) income from 
criminal conduct within 12 months that exceeded 2,000 times the 
minimum wage (currently $6,700) and (2) the totality of 
circumstances shows that auch criminal conduct was the defendant's 
primary occupation in that 12 month period." 

In evaluating the merits of this amendment, it would have been 
helpful if the Commission had provided the reason or rationale for 
the selection of 2,000 times the minimum wage as the standard. 

Any defendant who is gainfully employed can arque that his 
employment is his "primary occupation," irrespective of the amount 
of the ill-gotten gains. However, an unemployed defendant cannot, 
to his prejudice. One example would be the welfare mother 
convicted of food atamp fraud. The Commieeion may want to consider 
how to clarify "primary occupation." 

Finally,. I obeerve that the construction of the guideline ref lecte 
a narrow interpretation of the statute as it capturea only the 
"small fry" defendant. Larqa 1ca1e · drug dealers or thoee 
individuals involved in organized erime are untouched by this 
provieion ae their offense levele frequently exceed level 13, The 
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Commission might consider redrafting this provision· in a more 
expansive fashion to allow for enhancement of a aentence for those 
deriving th~ir livelihood from crime at all levels of the 
Quidelines. 

Amendment #258: The Cost of Imprieonment 

As you will recall, l testified before the U.S. Sentencing 
Commission on March 22, 1988, and addressed the cost of 
imprisonment and supervision, It was my contention that. current 
law on fine penalties would appear sufficient to enable the court 
to levy substantial finee in all cases where there is an ability 
to pay. Requiring essentially two fine calculations, one for the 
quideline fine and on for the costs of incarceration/superviaion, 
seemed superf luoue. My position on this subject remains unchanged. 

I offer the following propoaal to streamline the fine determination 
proceas1 

1, Delete SE4.2(i) in its entirety and move it to: 

2 I Section 5E4,2(d) amended ae follows1 

(d) In determining the amount of the fine, the Court 
shall consider, 

7) The costs to the 9overnment of any 
imprisonment, probation, or supervised release 
ordered. 

8) Any other pertinent equitable considerations 
(formerly as (d)(7)). 

Thie amendment would provide for one calculation of the fine. 
encompassing all of the coneideratione required by the Commission. 

~,aly, -
-,0v-i--.l, Q,,l,,, ... 

Edward R. Becker 

07 
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Honorable William w. Wilkins, Jr. 
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1331 Pennsylvania Avenue, N.W. 
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washingt~.~:c. 20004 

Dear --Jt:1dgc:wf lli.iR.; • 

FTS 1122 -38•0 

I have gleaned from various publications that the 
Commission is most interested in receiving comments from 
trial judges on changes that need to be made in the 
Sentencing Guidelines. 

I have given considerable thought to this as I have 
accumulated experience in sentencing under the Guidelines. 
In particular, I have noted some recurring, troublesome areas 
that cause consternation in assembling the pre-sentence 
report and in the Court's calculation of the sentence. These 
areas are nettlesome and invariably invite consummate 
pettifogging. They are: 

1. Sentencing of Drug Conspirators under 
§ 2D1.4. The problem-comes from Application Notes 
1 and 2, calling on the judge to engage in hocus-
pocus to determine the kind of conduct on the part 
of the defendant or his fellows "in furtherance of 
the conspiracy that was known to the defendant or 
was reasonably foreseeable." I submit that no 
rational person acting in good faith can make that 
kind of determination on the record of most 
criminal trials and guilty pleas. This needs to be 
addressed at once. 

2. Role in the Offense Under§§ 3B1.1 and 
3Bl.2. In practically every case, the Government 
argues for an increase and the defendant for a 
decrease under these Guidelines. This gets the 
Court into ethereal questions of ranking 
defendants, and it has no place in the Guidelines' 
calculus. Rather, role in the offense should be a 
matter for discretionary departure upward or 
downward by tpe sentencing judge. 

3. Calculation for Multiple Counts, Chapter 3 
Part D. Not only is this calculus complex in the 
extreme, but it gives the prosecution no incentive 
to try all charges against the defendant in a 
unitary proceeding. Thus, it undercuts 
considerations of judicial economy that have 
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consistently been recognized in case law by the 
Fourth and other circuits. The worst offender is 
Section 3Bl.4. In a recent case, a bank robber who 
robbed two banks could receive up to 96 months for 
the first robbery, but only 19 more months for·-the 
second. Had he been tried separately for each bank 
robb~ry, he would have gotten 96 months on each, 
consecutive. Now that the United States Attorney 
has figured this out, we can expect to have even 
more trials. 

I could go on at quite ~ome length, but I believe that 
the problems enumerated above are among the ones crying out 
most urgently for correction. Based on their comments, I 
believe that many of my colleagues share these views. 

I look forward to seeing you in Annapolis the end of 
this month. Until then I am, with best personal regards, 

Sincerely yours, 

Frederic N. Smalkin 
United States District Judge 
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April 13, 1989 

Honorable William Wilkins, Jr. 
Chairman of the United States 

Sentencing Commission 
1331 Pennsylvania Avenue, N.W. 
Suite 1400 
Washington, D.C. 20004 

Re: Criminal Tax Offense Guidelines 

Dear Judge Wilkins: 

Members of the civil and Criminal Tax Penalties Committee of 
the Tax Section of the American Bar Association have reviewed the 
proposed amendments with respect to the tax guidelines as well as 
the Departm~nt of Justice comments with respect to these 
proposals. Based upon our discussions with the Committee, we 
believe the views expressed herein fairly reflect the individual 
views of Committee Members. Due to time constraints, this letter 
has not been reviewed by the full Committee -and, therefore, 
should not be considered an official statement of the Committee, 
the Tax Section or of the American Bar Association. 

We have commented on what we believe to be certain 
significant tax guideline amendments as follows: 

1. Amendment 188 - This amendment proposes changes in 
certain "Application Notes" with respect to the tax evasion 
guideline. It inserts commentary to §2Tl.l as follows: 

"Although the definition of tax loss 
corresponds to what is commonly called the 
'criminal deficiency,' its amount is to be 
determined by the same rules applicable in 
determining any other sentencing factor ... ," 

and 

"(i)n determining the total tax loss attributable 
to the offense (see §1Bl.3(a) (2)), all conduct 
violating the tax laws should be considered as part 
of the same course of conduct or common scheme or 
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--
plan unless the evidence demonstrates that the 
·conduct is clearly unrelated. " 

The Commission has proposed this language to "clarify" 
the determination of tax loss and to make the instructions 
consistent with §2Tl.l - 2Tl.3 and related amendments 196 and 199. 

The Department of Justice has commented that this 
proposed amendment is "vague and not particularly helpful insofar 
as tax offenses are concerned." The Department of Justice, 
however, has proposed its own amendment to the "Application Notes" 
suggesting that "all conduct ~iolating the tax laws should be 
considered as part of the same course of conduct or common scheme 
or plan.'' It is their position that all tax offenses "regardless 
of the individuals, entities, statutory violations or years 
involved can be classified as part of the same course of conduct." 

We join the Justice Department in its view that this 
proposed guideline amendment is not helpful. We do not believe it 
serves to clarify or assist in determining the total amount for 
purpose of the tax evasion guideline. 

The tax evasion guideline increases the sentence based 
upon the amount of "tax loss" as defined in §2Tl.l. Even though 
the note, as presently drafted, refers to "criminal deficiency'', 
we believe the "Application ·Note" will permit the use of civil tax 
figures which may accompany the special agent's report in a 
criminal prosecution for purposes -of sentencing. To our 
knowledge, and based upon our experience, thes~ civil figures can 
be double or even triple the "criminal deficiency" tax figures. 
We believe that the guidelines should explicitly bar the use of 
civil adjustments while technically correct, serve to increase a 
sentence in a criminal case. We suggest that the Application 
Notes be rephrased to permit only the consideration of "all 
criminal conduct violating the tax laws" and that the commentary 
state that purely civil adjustments are not to be considered. 

Moreover, we continue to be troubled by the course of 
conduct concept as applied to non-indictment years and acquitted 
counts in a tax setting. The Justice Department has taken the 
view that even years barred by the statute of limitations may be 
used for purposes of sentencing. Pre-guideline case law permitted 
the use of conduct for which the defendant was acquitted in 
determining sentence. At least one post guideline case has 
adopted this view. See United States v. Ryan, 866 F.2d 604 (3d 
Cir. 1988). We believe this Application Note and all Application 
Notes should be rewritten to limit course of conduct increases. 
We suggest that the applicable offense level should exclude tax 
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years for which the statute barred prosecution or for which the 
taxpayer was acquitted. Instead, the Court would be permitted to 
apply these time barred or acquitted years only for purposes of 
determining a sentence within an otherwise applicable guideline 
range. We, therefore, suggest that the Justice Department 
proposal permitting unlimited accumulation of tax loss from non-
indictment years by and between various entities is unfair and 
inappropriate and should not be adopted. 

2. Proposed Amendment 189 - The Commission has proposed 
deleting in §2Tl.l{a) the language "plus interest to the date of 
the filing of an indictment or information." The Commission has 
determined that the inclusion of pre-indictment interest was not 
appropriate as a basis for sentencing individuals convicted of tax 
evasion. 

The Department of Justice does not oppose this position. 
Instead, they propose an increase of one guideline level to 
compensate for what they perceive to be a reduction in sentence 
severity as a result of the deletion of the pre-indictment 
interest computation. 

our Committee agrees with and applauds the decision to 
delete pre-indictment interest. It had been our Committee's view 
since the initial Guidelines were proposed in 1987 that pre-
indictment interest was an inappropriate factor to be included as 
a basis upon which to sentence an individual convicted of tax 
evasion. We oppose, however, the Justice Department proposal that 
the Guidelines should be increased an additional level for tax 
evasion offenses. 

We take particular issue with the Department's 
statistics for GEP {General Enforcement Program) cases purporting 
to show less than $70,000.00 of allegedly evaded tax was involved 
in 75% of the cases for fiscal year 1987. 

First, on the last occasion when statistics were 
circulated by the Tax Division, these statistics contained serious 
errors. For example, these statistics may include only the tax 
evaded in the year of conviction or plea for a three year case. 
Second, the Justice Department has failed to release statistics in 
Special Enforcement Program (SEP) cases which, to our knowledge, 
constitute the majority of tax cases currently brought. Third, 
the Guidelines permit sentencing based on a percentage of gross 
income understated, without offset for deductions. The 1987 
figures would certainly be higher if computed on this basis . 
Finally, under the current Guidelines, years other than those 
indicted or years in which acquittals were obtained, can be used 
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as a basis for sentencing and the total amount of tax evaded for 
non-indictment yea~s almost certainly was not included in the 
statistics relied upon by the Department .of Justice. 

The initial tax Guidelines already significantly 
increased tax sentencing from traditional levels. We believe the 
Justice Department must make a stronger showing, beyond that based 
on a "general deterrence" rationale, before these Guidelines 
should be increased again. It is important to note that these 
Guidelines have not yet gone into effect since the first tax year 
involved will be calendar year 1987. We believe the Commission 
should obtain empirical data resulting from the implementation of 
the present Guidelines before enhancing them further. 

3. Amendment 190 - The Commission proposes to amend 
§2Tl.l(b) (1) to provide as follows: 

"If the defendant failed to report or to 
correctly identify the source of income 
exceeding $10,000 in any year from criminal 
activity," increase by two levels." 

The Justice Department fully supports this amendment. 

Our Committee still has -grave concerns with respect to this 
enhancement. The definition of "criminal activity" includes 
"racketeering activity" as defined in 18 u.s.c. §1961. We 
continue to believe that this criminal activity definition is 
overly broad and can lead to significant, unintended and overly 
harsh results. It appears that the guideline applies whether or 
not RICO predicates are charged in an indictment. Since mailing 
a tax return occurs in most tax cases, it may be asserted that the 
two level enhancement based upon a mail fraud violation, will 
almost always apply. An additional troublesome example is based 
upon the inclusion as a RICO predicate of a money laundering 
offense under §1956(a) (1) (A) (ii). This section prescribes money 
laundering for purposes of evading taxes. The Guidelines now 
permit an increase for a tax evasion sentence of two levels if 
more thaD $10,000 in income is derived from an illegal activity 
and, money laundering crime, an illegal activity, is defined as 
receiving money from an illegal source for purposes of evading 
taxes. The undifferentiated incorporation of RICO predicates as a 
definition of criminal activity may w.ell lead to enhancements in 
a tremendous number of tax evasion cases. We believe this is 
unwarranted and if the Commission believes an enhancement based on 
''criminal activity" is appropriate, a specified limited list of 
offenses should be incorporated rather than simply the 
incorporation of all RICO predicates. 
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. . 
_ 4. Amendment 191 - The Commission proposes in this 

amendment to change the "Application Notes" relating to 
sophisticated means as a factor enhancing a guideline level under 
the tax evasion and related guidelines. The related amendments 
for §2Tl.2 - §1.4 are 195, 198 and 201. The proposed amendment 
would change the language to define sophisticated means as 
"conduct that is more complex or demonstrates greater intricacy 
or planning than a routine tax evasion case." 

The Justice Department has commented that "[w)e are not sure 
that this language does much to clarify the meaning of the term." 
They state, however, that this sort of concept cannot be defined 
"carefully" and, therefore, they do not oppose the proposed 
amendment. 

The Committee agrees with the Justice Department that the 
sophisticated means concept can only be determined on a case by 
case basis. We believe it is unduly vague and will be the subject 
of litigation to determine what is a "routine tax evasion case" 
and whether therefore there was "greater intricacy or planning'' 
than a "routine" case. This type of concept is ill-suited to and 
does not further the purpose of streamlining the sentencing 
process. We believe that this enhancement should be deleted in 
its entirety or reformulated in some more manageable and 
objectively ascertainable format. We suggest that the Commission 
might employ some of the indicia of fraud listed in Spies v. 
United States, 317 U.S. 492 (1943), in defining what constitutes 
sophisticated means. 

5. Amendment 210 - This proposed amendment increases the 
offense levels for tax offenses with larger tax loss values to 
better reflect the seriousness of the conduct. Members of this 
Committee have previously expressed concern that the guidelines 
for tax offenses were being dramatically increased over historical 
levels without any empirical evidence that such an increase was 
necessary or appropriate. We did note that the guidelines at the 
higher levels did not seem to increase at a rate commensurate to 
reflect the seriousness of the greater amounts of tax evaded. To 
our knowledge, no one has been sentenced under these tax 
guidelines. We, therefore, believe that without any empirical 
evidence to justify the increase in the guideline levels, it is 
inappropriate to increase the guideline levels again before the 
guidelines have been monitored in tax cases during a suitable 
trial period . 

6. Amendment 205 - The Commission has asked for comment 
with respect to the proposal for deleting interest from the 
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-. 
computation of §2Tl.l. Specifically, the Commission has sought 
comment on·-whether the tax loss should be standardized by and 
between the various tax sections and, if so, how this might be 
accomplished and clarified. The Commission has further sought 
comment on whether the base offense level for failure to file 
should be more similar to, or the same as, §2Tl.l. ' 

The Justice Department comments with respect to this 
proposal assert that the two-part definition of tax loss currently 
contained in the guidelines should be eliminated. The definition 
currently provides an alternative basis for computing a guideline 
range based either upon the amount of tax evaded or the amount of 
the gross income or taxable income which was not reported 
multiplied by a specified tax rate for individuals and 
corporat~ons, whichever is greater. The Justice Department 
believes that since the computation based on the gross income 
understated will almost always produce a higher guideline range, 
that the tax evaded alternative should be eliminated. The Justice 
Department further proposes an increase in the guideline levels 
for tax evasion based upon their new definition of "criminal tax 
deficiency". The Justice Department notes that the tax loss may 
be based on years not subject to plea or even indictment but 
states that no "additional investigation" will be required simply 
to determine tax loss in a criminal tax case beyond that contained 
in a Special Agent's investigative report. 

We agree with the concept of streamlining and 
standardizing the concept of tax loss. At this point, however, we 
differ with the course proposed by the Department of Justice. We 
think the elimination of the "tax evasion" portion of the tax loss 
definition will increase, in dramatic fashion, the guideline 
levels for tax offenses. In many tax evasion cases, there are 
off-setting deductions which serve in some fashion to reduce the · 
gross income unreported. The crime of tax evasion is based on 
the amount of tax which was evaded not the amount of gross income 
which was understated. The transfer of the Sentencing Guidelines 
to a gross income understatement concept will improperly distort 
the concept of tax evasion and base a sentence on a gross income 
understatement which may have little relevance ·to the actual loss 
to the government. For example, it would not be unusual in a tax 
evasion case for an individual to have unreported gross income of 
$100,000.00, but to have off-setting deductions for $75,000.00 of 
the $100,000.00 per year in a three year tax case. The sentencing 
guideline differential between computing the tax on $25,000.00 of 
unreported income per year which may be approximately $8,000.00 to 
$10,000.00 per year and computing a guideline range based on 28% 
of the $100,000.00 per year is dramatic and will provide an 
unwarranted disparity and divergence from the appropriate 
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sentencing concepts in tax evasion. We believe the correct 
formulation would be to define "tax loss" for tax evasion as the 
amount the taxpayer evaded or attempted to .evade. 

Where a failure to file or a false statement is charged, 
if there is an evasion amount which can be computed this is the 
amount which should be the basis for a guideline sentence. Only 
under circumstances where an evasion amount cannot be computed 
should an alternative formulation based upon a percentage of gross 
income or taxable income be employed. Sentences should not be 
increased based upon deductions allowed or allowable in the 
criminal case as presented by the government but excluded from the 
computation for purposes of sentencing. 

We also strongly differ with the Justice Department view 
that guideline levels for tax evasion need to be increased yet 
again even though these guidelines have not yet taken effect. 

With respect to the interrelation of the guidelines for 
tax evasion (2Tl.l), failure to file (2Tl~2) and false statement 
offenses (2Tl.3 and 2Tl.4), we agree with the general concept that 
the guideline levels should be adjusted to reflect the relative 
seriousness of these offenses. The tax perjury offense, under 26 
U.S.C. §7206, generally has been considered to be less serious 
than the crime of tax evasion. We have previously suggested to 
the Commission that the government will undoubtedly attempt to 
argue in many cases that the tax perjury offense was committed "in 
order to facilitate evasion of a tax" even though evasion may not 
have been charged. This would, we believe, unfairly create a tax 
evasion guideline application in many false statement cases. We 
believe that the guideline levels should indicate and reflect a 
difference in the seriousness of the offense by treating tax 
perjury as a less serious offense, which it is, than tax evasion. 

The failure to file guideline (2Tl.2) also continues to 
be troublesome. By incorporating the concept of tax loss at one 
level less than the table, we believe the guideline dramatically 
increases sentences in failure to file offenses. We believe that 
this offense, a misdemeanor, has always been treated less 
seriously by the Internal Revenue Service than either tax evasion 
or tax perjury. Indeed, it is our belief that AUSA's are 
encouraged to review failure to file cases and to charge tax 
evasion if affirmative acts _of evasion have occurred. Therefore, 
under circumstances where only the failure to file offense is 
charged, we believe that the guidelines should reflect the less 
serious nature of this misdemeanor. The guidelines level for this 
offense, with only one level discount from the tax table, does not 
presently do so in sufficient fashion. 
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We are prepared to discuss our suggestions further in more 
detail. 

dz/IMC 
cc: Nolan Clark, Esquire 

James Knapp, Deputy Assistant 
Attorney General, Tax Division 

42105R/C.LTR 

FEDERAL EXPRESS 
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"rASHINGTON LEGAL FOUNDATION 
1705 N STREET, N. W. 

WASHINGTON, O. C . 20036 
202·857·0240 

April 14, 1989 

Honorable William W. Wilkins, Jr. 
Chairman 
United States Sentencing Commission 
Suite 1400 
1331 Pennsylvania Avenue, Northwest 
Washington, D.C. 20004 

Attention: Paul Martin 

RE: Comments on Proposed Amendments, 
54 Fed. Reg. 9121 (March 3, 1989) 

Dear Mr. Chairman: 

I am writing to express the concerns of the Washington Legal 
Foundation with regard to options one and two for amending the 
Career Offender provisions of the Federal Sentencing Guidelines 
(Sec. 4B1.1 of the Guidelines Manual, 42 Fed. Reg. 9160). We 
believe that these proposals fly in the face of the Commission's 
statutory duty under 28 u.s.c. Sec. 994(h). Furthermore, if 
adopted, either amendment would reduce both general and specific 
deterrence and result in disproportionately low sentences for 
repeat violent criminals and drug felons at a time when the 
nation can least afford it. 

It is our understanding that under both proposals, terms of 
imprisonment for career criminals who commit drug felones or 
crimes - of violence would be drastically reduced. For example, 
according to the Commission, the proposals could result in as 
much as a 15 year reduction in the available sentence for a 
career pusher convicted of selling 10 grams of heroin. We 
believe that it would be highly inappropriate for the Commission 
to adopt such penalty reductions at a time when the nation is 
experiencing an epidemic of drug related violent. crimes. 
Indeed, the Commission is deliberating on this. matter in t _he 
city which Drug Czar William Bennett has t.argetPd for "drug 
crime emergency assistance." so far this yea1, there have been 
more than · 130 murders in the District of (',_,Luml,ia -- most of 
which were drug related. Indeed, Bennett hos rlPscribed the 
level of drug violence in the District a s .. , ,ut of control. " Of 
course, the District of Columbia is not a.lone. New York, Los 
Angeles, and Miami, to name just a few cities, have also 
witnessed their streets and neighborhoods occuriied as territory 
for rival gangs and drug lords. In our view, the massive 
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penalty reductions being advocated by some members o~ the 
Commission for career violent and drug felons simply sends the 
wrong message to the community. It will only result in 
reducing the specific and general deterrent effects of the law 
while providing disproportionately low sentences for many of the 
most egregious offenders. 

Even if the policy considerations were not so overwhelmingly 
against adopting either of the proposals, the Commission could 
not adopt them without ignoring its statutory mandate. Section 
994(h) of Title 28 requires that the "Commission shall . assure 
that the guidelines specify a sentence to a term of imprisonment 
at or near the maximum term authorized" for offenders who are 
adults and who have been convicted for the third time of a crime 
of violence or a drug felony. Clearly, the statute intends that 
career offenders receive sentences at or near the statutory 
maximum for the instant offense of conviction. 

Quite rightly and reasonably, the Commission itself has 
understood Sec. 994(h) as referring to the statutory maximum 
term of imprisonment. United States Sentencing Commission, 
Guidelines Manual, Sec. 4B1.1, Commentary (Background). So too, 
those courts which have construed Sec. 994(h) have similarly 
understood it to refer to the statutory maximum term of 
imprisonment. In United States v. Belgard, 694 F. Supp. 1488, 
1500 (D. Ore. 1988), the court, in rejecting a claim that Sec. 
994(h) created a "status offense," stated that "Congress 
rationally has concluded that certain individuals that have 
demonstrated a past pattern of dangerous criminal conduct should 
be sentenced at or slightly below the statutory maximum sentence 
for their present crime" (emphasis added). The Court also 
rejected a claim that the current guideline exceeded the 
Congressional mandate of Sec. 994(h): 

[I]t is clear that Sec 994(h) contemplated severe 
sentencing treatment for the category of recidivist 
offenders who fall within the guidelines definition of 
"Career Offender" because they repeat.edly commit certain 
violent and/or drug related crimes. It is Jifficult to 
envision a sentencing scheme that would mor~ aptly 
effectuate the directive of Sec. 994(h) than does Sec. 
4B1. 1. 

Id., at 1499 (emphasis added). 

Similarly, in his opinion in Mistretta v. United States, Nos. 
87-1904 and 87-7028, slip op. at 15 (Jan. 18, l989), Justice 
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Blackmun characterized Sec 994(h) as "direct[ingJ tnat [the] 
guidelines require a term of confinement at or near the 
statutory maximum for certain crimes of violence and for drug 
offenses ... " (emphasis added). So too, in its amicus curiae 
brief to the Supreme Court in Mistretta, the United States 
Senate characterized Sec. 994(h) as requiring sentences "at or 
near the statutory maximum." Brief of the United States Senate 
as Amicus Curiae at 22-23, Mistretta v. United States, Nos. 87-
1904 and 87-7028 (Jan. 18, 1989). 

The Courts, the United States Senate, and the Commission 
itself have understood "maximum term authorized" to mean 
"statutory maximum term authorized" because any other meaning 
would be ·nonsensical. Certainly, authorized maximum term does 
not refer to the term available for a particular offense under 
the appropriate guideline sentencing range. If that were true, 
Sec. 994(h) would be meaningless; a simple reformulation of the 
commands of Secs. 994(a),(b) and (d) to ensure that offenders 
are sentenced for terms "at or near" the guideline maximum 
(i.e., within the guideline sentencing range). Such an 
interpretation of Sec. 994(h) would violate the fundamental 
principle of statutory construction that no statute should be 
interpreted to render any part inoperative. Mountain States 
Tel. & Tel. Co. v. Pueblo of Santa Ana, 105 S. Ct. 2587 (1985). 
Moreover, it would make little sense for Congress to direct the 
Commission to assure that career offenders serve sentences at or 
near the guideline maximum (which, unless a statutory mandatory 
minimum is present, the Commission is free to set where it 
likes) while also requiring under Sec. 994(i) that the 
Commission "assure that the guidelines specify a sentence to a 
substantial term of imprisonment" for apparently less egregious 
offenders. 

Career offender language was included in a number of the 
earlier bills Congress considered before passing the Sentencing 
Reform Act of 1984 (one title of the larger Comprehensive Crime 
Control Act of 1984). Arguably, "maximum term authorized" · 
originally could have referred to legislative language which was 
ultimately deleted from the 1984 Act . 'l'he fact that the 
legislative language to which Sec. 994 ( h) argu,11,ly refers was 
not enacted should resolve any question 1: rrncer11 i ng its current 
vitality. Moreover, rP.sort to the leg.isl.al lve history is 
unnecessary unless the intent of the statut.e cannot be 
determined solely by reference to the st.alut.e, Transportation 
Union v. Lewis, 711 F.2d 233 (D.C. Cir. 1983), or unless the 
statute is unclear. Blum v. Stenson, 465 U.S. 886 (1984) . 
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