2. FAIR SENTENCING ACT

Reason for Amendment: This multi-part amendment re-promulgates as permanent the temporary,
emergency amendment (effective Nov. 1, 2010) that implemented the emergency directive in section 8 of the
Fair Sentencing Act of 2010, Pub. L. 111-220 (the "Act"). The Act reduced the statutory penalties for
cocaine base ("crack cocaine") offenses, eliminated the statutory mandatory minimum sentence for simple
possession of crack cocaine, and contained directives to the Commission to review and amend the guidelines
to account for specified aggravating and mitigating circumstances in certain drug cases.

The emergency amendment authority provided in section 8 of the Act required the Commission to promulgate
the guidelines, policy statements, or amendments provided for in the Act, and to make such conforming
changes to the guidelines as the Commission determines necessary to achieve consistency with other
guideline provisions and applicable law, not later than 90 days after the date of enactment of the Act.
Pursuant to this emergency directive, the Commission promulgated an amendment effective November 1,
2010, that made temporary, emergency revisions to §2D1.1 (Unlawful Manufacturing, Importing, Exporting,
or Trafficking (Including Possession with Intent to Commit These Offenses); Attempt or Conspiracy) and
§2D2.1 (Unlawful Possession; Attempt or Conspiracy). Conforming changes to certain other guidelines
were also promulgated on a temporary, emergency basis. See USSG App. C, Amendment 748 (effective
November 1, 2010).

This amendment re-promulgates the temporary, emergency amendment. Part A re-promulgates the revisions
to the crack cocaine quantity levels in the Drug Quantity Table in §2D1.1 without change. Part B
re-promulgates the various aggravating and mitigating provisions in $§2D1.1 without change, except for a
revision to the new Application Note 28 (relating to the new enhancement for maintaining premises). Part
C re-promulgates the revision to §2D2.1 accounting for the reduction in the statutory penalties for simple
possession of crack cocaine without change.

Part A. Changes to the Drug Quantity Table for Offenses Involving Crack Cocaine

Part A re-promulgates without change the emergency, temporary revisions to the Drug Quantity Table in
§2D1.1 and related revisions to Application Note 10 to account for the changes in the statutory penalties
made in section 2 of the Act. Section 2 of the Act reduced the statutory penalties for offenses involving
manufacturing or trafficking in crack cocaine by increasing the quantity thresholds required to trigger a
mandatory minimum term of imprisonment. The quantity threshold required to trigger the 5-year mandatory
minimum term of imprisonment was increased from 5 grams to 28 grams, and the quantity threshold required
to trigger the 10-year mandatory minimum term of imprisonment was increased from 50 grams to 280 grams.
See 21 U.S.C. §§ 841(b)(1)(A), (B), (C), 960(b)(1), (2), (3). The new mandatory minimum quantity threshold
levels for crack cocaine offenses are consistent with the Commission’s 2007 report to Congress, Cocaine
and Federal Sentencing Policy, in which the Commission, based on available information, defined crack
cocaine offenders who deal in quantities of one ounce (approximately 28 grams) or more in a single
transaction as wholesalers.

To account for these statutory changes, the amendment conforms the guideline penalty structure for crack
cocaine offenses to the approach followed for other drugs, i.e., the base offense levels for crack cocaine are
set in the Drug Quantity Table so that the statutory minimum penalties correspond to levels 26 and 32, which
was the approach used for crack cocaine offenses prior to November 1, 2007. See §2D1.1, comment.
(backg'd.); USSG App. C, Amendment 706 (effective November 1, 2007). Accordingly, using the new drug
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quantities established by the Act, offenses involving 28 grams or more of crack cocaine are assigned a base
offense level of 26, offenses involving 280 grams or more of crack cocaine are assigned a base offense level
of 32, and other offense levels are established by extrapolating proportionally upward and downward on the
Drug Quantity Table. Conforming the guideline penalty structure for crack cocaine offenses to the approach
followed for all other drugs ensures that the quantity-based relationship established by statute between crack
cocaine offenses and offenses involving all other drugs is consistently and proportionally reflected
throughout the Drug Quantity Table at all drug quantities.

Estimating the likely future sentencing impact of the amendment to the Drug Quantity Table is difficult
because the reductions in the statutory penalties for crack cocaine offenses may result in changes in
prosecutorial and other practices. With that important caveat, the Commission estimates that approximately
63 percent of crack cocaine offenders sentenced after November 1, 2011, will receive a lower sentence as
a result of the change to the Drug Quantity Table, with an average sentence decrease of approximately 26
percent. For example, under the Drug Quantity Table in effect from November 1, 2007 through October 31,
2010, an offense involving 5 grams of crack cocaine was assigned a base offense level of 24, which
corresponds to a guideline sentencing range of 51 to 63 months. Under the Drug Quantity Table as
amended, 5 grams of crack cocaine is assigned a base offense level of 16, which corresponds to a guideline
sentencing range of 21 to 27 months. Similarly, under the Drug Quantity Table in effect from November 1,
2007 through October 31, 2010, an offense involving 50 grams of crack cocaine was assigned a base offense
level of 30, which corresponds to a guideline sentencing range of 97 to121 months. Under the Drug Quantity
Table as amended, 50 grams of crack cocaine is assigned a base offense level of 26, which corresponds to
a guideline sentencing range of 63 to 78 months.

1t is important to note that no crack cocaine offender will receive an increased sentence as a result of the
amendment to the Drug Quantity Table. As indicated above, not all crack cocaine offenders sentenced after
November 1, 2011, will receive a lower sentence as a result of the change to the Drug Quantity Table. This
is the case for a variety of reasons. Among the reasons, compared to the Drug Quantity Table in effect from
November 1, 2007 through October 31, 2010, the amendment does not lower the base offense levels, and
therefore does not lower the sentences, for offenses involving the following quantities of crack cocaine: less
than 500 milligrams, at least 28 grams but less than 35 grams, at least 280 grams but less than 500 grams;
at least 840 grams but less than 1.5 kilograms; at least 2.8 kilograms but less than 4.5 kilograms; and 8.5
kilograms or more. In addition, some offenders are sentenced at the statutory mandatory minimum and
therefore cannot have their sentences lowered by an amendment to the guidelines. See §5GI1.1(b)
(Sentencing on a Single Count of Conviction). Other offenders are sentenced pursuant to §§4B1.1 (Career
Offender) and 4B1.4 (Armed Career Criminal), which result in sentencing guideline ranges that are
unaffected by a reduction in the Drug Quantity Table.

To provide a means of obtaining a single offense level in cases involving crack cocaine and one or more
other controlled substances, the amendment also establishes a marihuana equivalency for crack cocaine
under which 1 gram of crack cocaine is equivalent to 3,571 grams of marihuana. (The marihuana
equivalency for any controlled substance is a constant that can be calculated using any threshold in the Drug
Quantity Table by dividing the amount of marihuana corresponding to that threshold by the amount of the
other controlled substance corresponding to that threshold. For example, the threshold quantities at base
offense level 26 are 100,000 grams of marihuana and 28 grams of crack cocaine; 100,000 grams divided
by 28 is 3,571 grams.) In the commentary to §2D1.1, the amendment makes a conforming change to the
rules for cases involving both crack cocaine and one or more other controlled substances. The amendment
deletes the special rules in Note 10(D) for cases involving crack cocaine and one or more other controlled
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substances, and revises Note 10(C) so that it provides an example of such a case.

Part B. Aggravating and Mitigating Factors in Drug Trafficking Cases

Part B re-promulgates the temporary, emergency revisions to §2D1.1 and accompanying commentary that
account for certain aggravating and mitigating factors in drug trafficking cases. These changes implement
directives to the Commission in sections 5, 6, and 7 of the Act. The emergency revisions are re-promulgated
without change, except for the new Application Note 28 (relating to the new enhancement for maintaining
a premises), as explained below.

First, Part B amends §2D1.1 to add a sentence at the end of subsection (a)(5) (often referred to as the
"mitigating role cap"). The new provision provides that if the offense level otherwise resulting from
subsection (a)(5) is greater than level 32, and the defendant receives the 4-level ("minimal participant”)
reduction in subsection (a) of §3B1.2 (Mitigating Role), the base offense level shall be decreased to level 32.
This provision responds to section 7(1) of the Act, which directed the Commission to ensure that "if the
defendant is subject to a minimal role adjustment under the guidelines, the base offense level for the
defendant based solely on drug quantity shall not exceed level 32".

Second, Part B amends §2D1.1 to create a new specific offense characteristic at subsection (b)(2) providing
an enhancement of 2 levels if the defendant used violence, made a credible threat to use violence, or directed
the use of violence. The new specific offense characteristic responds to section 5 of the Act, which directed
the Commission to "ensure that the guidelines provide an additional penalty increase of at least 2 offense
levels if the defendant used violence, made a credible threat to use violence, or directed the use of violence
during a drug trafficking offense.”

The amendment also revises the commentary to §2D1. 1 to clarify how this new specific offense characteristic
interacts with subsection (b)(1), which provides an enhancement of 2 levels if a dangerous weapon (including
a firearm) was possessed. Specifically, Application Note 3 is amended to provide that the enhancements in
subsections (b)(1) and (b)(2) may be applied cumulatively. However, in a case in which the defendant merely
possessed a dangerous weapon but did not use violence, make a credible threat to use violence, or direct the
use of violence, subsection (b)(2) would not apply.

In addition, the amendment makes a conforming change to the commentary to §2K2.4 (Use of Firearm,
Armor-Piercing Ammunition, or Explosive During or in Relation to Certain Crimes) to address cases in
which the defendant is sentenced under both §2D1.1 (for a drug trafficking offense) and §2K2.4 (for an
offense under 18 U.S.C. § 924(c)). In such a case, the sentence under §2K2.4 accounts for any weapon
enhancement; therefore, in determining the sentence under §2DI1.1, the weapon enhancement in
§2D1.1(b)(1) does not apply. See §2K2.4, comment. (n. 4). The amendment amends this commentary to
similarly provide that, in a case in which the defendant is sentenced under both §§2D1.1 and 2K2.4, the new
enhancement at $§2D1.1(b)(2) also is accounted for by §2K2.4 and, therefore, does not apply.

Third, Part B amends §2D1.1 to create a new specific offense characteristic at subsection (b)(11) providing
an enhancement of 2 levels if the defendant bribed, or attempted to bribe, a law enforcement officer to
facilitate the commission of the offense. The new specific offense characteristic responds to section 6(1) of
the Act, which directed the Commission "to ensure an additional increase of at least 2 offense levels if . . .
the defendant bribed, or attempted to bribe, a Federal, State, or local law enforcement official in connection
with a drug trafficking offense”.
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The amendment also revises the commentary to §2D1. 1 to clarify how this new specific offense characteristic
interacts with the adjustment at §3CI1.1 (Obstructing or Impeding the Administration of Justice).
Specifically, new Application Note 27 provides that subsection (b)(11) does not apply if the purpose of the
bribery was to obstruct or impede the investigation, prosecution, or sentencing of the defendant because such
conduct is covered by §3C1.1.

Fourth, Part Bamends §2D1.1 to create a new specific offense characteristic at subsection (b)(12) providing
an enhancement of 2 levels if the defendant maintained premises for the purpose of manufacturing or
distributing a controlled substance. The new specific offense characteristic responds to section 6(2) of the
Act, which directed the Commission to "ensure an additional increase of at least 2 offense levels if . . . the
defendant maintained an establishment for the manufacture or distribution of a controlled substance, as
generally described in section 416 of the Controlled Substances Act (21 U.S.C. 856)".

The amendment also adds commentary in §2D1.1 at Application Note 28 providing that the enhancement
applies to a defendant who knowingly maintains premises (i.e., a building, room, or enclosure) for the
purpose of maintaining or distributing a controlled substance. The new amendment differs from the
temporary, emergency revisions in clarifying that distribution includes storage of a controlled substance for
the purpose of distribution.

Application Note 28 also provides that among the factors the court should consider in determining whether
the defendant "maintained" the premises are (4) whether the defendant held a possessory interest in (e.g.,
owned or rented) the premises and (B) the extent to which the defendant controlled access to, or activities
at, the premises. Application Note 28 also provides that manufacturing or distributing a controlled
substance need not be the sole purpose for which the premises was maintained, but must be one of the
defendant’s primary or principal uses for the premises, rather than one of the defendant’s incidental or
collateral uses of the premises. In making this determination, the court should consider how frequently the
premises was used by the defendant for manufacturing or distributing a controlled substance and how
frequently the premises was used by the defendant for lawful purposes.

Fifth, Part B amends §2D1.1 to create a new specific offense characteristic at subsection (b)(14) providing
an enhancement of 2 levels if the defendant receives an adjustment under §3B1.1 (Aggravating Role) and
the offense involved one or more of five specified factors. The new specific offense characteristic responds
to section 6(3) of the Act, which directed the Commission "to ensure an additional increase of at least 2
offense levels if . . . (A) the defendant is an organizer, leader, manager, or supervisor of drug trafficking
activity subject to an aggravating role enhancement under the guidelines, and (B) the offense involved I or
more of the following super-aggravating factors:

(i) The defendant—

) used another person to purchase, sell, transport, or store controlled
substances,
(1) used impulse, fear, friendship, affection, or some combination thereof to

involve such person in the offense; and
(Ill)  such person had a minimum knowledge of the illegal enterprise and was to
receive little or no compensation from the illegal transaction.

(ii) The defendant—
) knowingly distributed a controlled substance to a person under the age of
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18 years, a person over the age of 64 years, or a pregnant individual;

(1) knowingly involved a person under the age of 18 years, a person over the
age of 64 years, or a pregnant individual in drug trafficking;

(Ill)  knowingly distributed a controlled substance to an individual who was
unusually vulnerable due to physical or mental condition, or who was
particularly susceptible to criminal conduct; or

(1V)  knowingly involved an individual who was unusually vulnerable due to
physical or mental condition, or who was particularly susceptible to
criminal conduct, in the offense.

(iii) The defendant was involved in the importation into the United States of a controlled
substance.

(iv) The defendant engaged in witness intimidation, tampered with or destroyed
evidence, or otherwise obstructed justice in connection with the investigation or
prosecution of the offense.

v) The defendant committed the drug trafficking offense as part of a pattern of
criminal conduct engaged in as a livelihood."

The amendment also revises the commentary to §2D1.1 to provide guidance in applying the new specific
offense characteristic at §2D1.1(b)(14). Specifically, new Application Note 29 provides that if the defendant
distributes a controlled substance to an individual or involves an individual in the offense, as specified in
subsection (b)(14)(B), the individual is not a "vulnerable victim" for purposes of subsection (b) of $§341.1
(Hate Crime Motivation or Vulnerable Victim). Application Note 29 also provides that subsection (b)(14)(C)
applies if the defendant committed, aided, abetted, counseled, commanded, induced, procured, or willfully
caused the importation of a controlled substance. Subsection (b)(14)(C), however, does not apply if
subsection (b)(3) or (b)(5) (as redesignated by the amendment) applies because the defendant’s involvement
in importation is adequately accounted for by those subsections. In addition, Application Note 29 defines
"pattern of criminal conduct” and "engagedin as a livelihood" for purposes of subsection (b)(14)(E) as those
terms are defined in §4B1.3 (Criminal Livelihood).

The amendment also revises the commentary in §3B1.4 (Using a Minor To Commit a Crime) and §3C1.1
(Obstructing or Impeding the Administration of Justice) to specify how those adjustments interact with
$2D1.1(b)(14)(B) and (D), respectively. Specifically, Application Note 2 to §3B1.4 is amended to clarify that
the increase of two levels under this section would not apply if the defendant receives an enhancement under
$2D1.1(b)(14)(B). Similarly, Application Note 7 to §3C1.1 is amended to clarify that the increase of two
levels under this section would not apply if the defendant receives an enhancement under §2D1.1(b)(14)(D).

Sixth, Part B amends §2D1.1 to create a new specific offense characteristic at subsection (b)(15) providing
a 2-level downward adjustment if the defendant receives the 4-level ("minimal participant”) reduction in
subsection (a) of §3B1.2 (Mitigating Role) and the offense involved each of three additional specified
factors: namely, the defendant was motivated by an intimate or familial relationship or by threats or fear
to commit the offense when the defendant was otherwise unlikely to commit such an offense; was to receive
no monetary compensation from the illegal purchase, sale, transport, or storage of controlled substances;
and had minimal knowledge of the scope and structure of the enterprise. The specific offense characteristic
responds to section 7(2) of the Act, which directed the Commission to ensure that "there is an additional
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reduction of 2 offense levels if the defendant—

(4) otherwise qualifies for a minimal role adjustment under the guidelines and had a minimum
knowledge of the illegal enterprise;

(B) was to receive no monetary compensation from the illegal transaction; and

(C) was motivated by an intimate or familial relationship or by threats or fear when the

defendant was otherwise unlikely to commit such an offense.”
Seventh, to reflect the renumbering of specific offense characteristics in §2D1.1(b) by the amendment,
technical and conforming changes are made to the commentary to §2D1.1 and to §2D1.14 (Narco-

Terrorism).

Part C. Simple Possession of Crack Cocaine

Part C re-promulgates without change the temporary, emergency revisions to §2D2.1 to account for the
changes in the statutory penalties for simple possession of crack cocaine made in section 3 of the Act.
Section 3 of the Act amended 21 U.S.C. § 844(a) to eliminate the 5-year mandatory minimum term of
imprisonment (and 20-year statutory maximum) for simple possession of more than 5 grams of crack cocaine
(or, for certain repeat offenders, more than 1 gram of crack cocaine). Accordingly, the statutory penalty for
simple possession of crack cocaine is now the same as for simple possession of most other controlled
substances: for a first offender, a maximum term of imprisonment of one year; for repeat offenders,
maximum terms of 2 years or 3 years, and minimum terms of 15 days or 90 days, depending on the prior
convictions. See 21 U.S.C. § 844(a). To account for this statutory change, the amendment deletes the cross
reference at §2D2.1(b)(1) under which an offender who possessed more than 5 grams of crack cocaine was
sentenced under the drug trafficking guideline, §2D1.1.

Amendment:

(A) Changes to Drug Quantity Table for Offenses Involving Cocaine Base ("Crack"
Cocaine)

[for formatting reasons, the changes to the Drug Quantity Table begin at the top of the following page]
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Controlled Substances and Quantity*

)

)

®3)

(c) DRUG QUANTITY TABLE

@ 30 KG or more of Heroin;
@ 150 KG or more of Cocaine;
@ 458.4 KG or more of Cocaine Base;

@ 30 KG or more of PCP, or 3 KG or more of PCP (actual);
e 15 KG or more of Methamphetamine, or 1.5 KG or more of
Methamphetamine (actual), or 1.5 KG or more of "lce";

e 15 KG or more of Amphetamine, or 1.5 KG or more of Amphetamine (actual);
e 300 G or more of LSD;

e 12 KG or more of Fentanyl;

e 3 KG or more of a Fentanyl Analogue;

@ 30,000 KG or more of Marihuana;

@ 6,000 KG or more of Hashish;

@ 600 KG or more of Hashish Qil;

@ 30,000,000 units or more of Ketamine;

@ 30,000,000 units or more of Schedule I or 1l Depressants;

e 1,875,000 units or more of Flunitrazepam.

o At least 10 KG but less than 30 KG of Heroin;

@ At least 50 KG but less than 150 KG of Cocaine;

@ At least +:52.8 KG but less than 4:58.4 KG of Cocaine Base;

@ At least 10 KG but less than 30 KG of PCP, or at least 1 KG but less than 3
KG of PCP (actual);

e At least 5 KG but less than 15 KG of Methamphetamine, or at least 500 G but
less than 1.5 KG of Methamphetamine (actual), or at least 500 G but less than
1.5 KG of "lce™;

e At least 5 KG but less than 15 KG of Amphetamine, or at least 500 G but less
than 1.5 KG of Amphetamine (actual);

@ At least 100 G but less than 300 G of LSD;

o At least 4 KG but less than 12 KG of Fentanyl;

o At least 1 KG but less than 3 KG of a Fentanyl Analogue;

@ At least 10,000 KG but less than 30,000 KG of Marihuana;

@ At least 2,000 KG but less than 6,000 KG of Hashish;

@ At least 200 KG but less than 600 KG of Hashish Oil;

@ At least 10,000,000 but less than 30,000,000 units of Ketamine;

@ At least 10,000,000 but less than 30,000,000 units of Schedule | or 11
Depressants;

o At least 625,000 but less than 1,875,000 units of Flunitrazepam.

@ At least 3 KG but less than 10 KG of Heroin;

@ At least 15 KG but less than 50 KG of Cocaine;

@ At least 560840 G but less than +:52.8 KG of Cocaine Base;

@ At least 3 KG but less than 10 KG of PCP, or at least 300 G but less than 1
KG of PCP (actual);

o At least 1.5 KG but less than 5 KG of Methamphetamine, or at least 150 G but
less than 500 G of Methamphetamine (actual), or at least 150 G but less than
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(4)

()

500 G of "lce";

o At least 1.5 KG but less than 5 KG of Amphetamine, or at least 150 G but less
than 500 G of Amphetamine (actual);

@ At least 30 G but less than 100 G of LSD;

o At least 1.2 KG but less than 4 KG of Fentanyl;

o At least 300 G but less than 1 KG of a Fentanyl Analogue;

@ At least 3,000 KG but less than 10,000 KG of Marihuana;

@ At least 600 KG but less than 2,000 KG of Hashish;

@ At least 60 KG but less than 200 KG of Hashish Qil;

@ At least 3,000,000 but less than 10,000,000 units of Ketamine;

o At least 3,000,000 but less than 10,000,000 units of Schedule | or 1l Depressants;

e At least 187,500 but less than 625,000 units of Flunitrazepam.

e At least 1 KG but less than 3 KG of Heroin; Level 32

@ At least 5 KG but less than 15 KG of Cocaine;

@ At least $50280 G but less than 566840 G of Cocaine Base;

@ At least 1 KG but less than 3 KG of PCP, or at least 100 G but less than 300 G
of PCP (actual);

e At least 500 G but less than 1.5 KG of Methamphetamine, or at least 50 G but
less than 150 G of Methamphetamine (actual), or at least 50 G but less than
150 G of "Ice";

@ At least 500 G but less than 1.5 KG of Amphetamine, or at least 50 G but less
than 150 G of Amphetamine (actual);

@ At least 10 G but less than 30 G of LSD;

e At least 400 G but less than 1.2 KG of Fentanyl,

@ At least 100 G but less than 300 G of a Fentanyl Analogue;

@ At least 1,000 KG but less than 3,000 KG of Marihuana;

@ At least 200 KG but less than 600 KG of Hashish;

@ At least 20 KG but less than 60 KG of Hashish Qil;

@ At least 1,000,000 but less than 3,000,000 units of Ketamine;

e At least 1,000,000 but less than 3,000,000 units of Schedule I or Il Depressants;

e At least 62,500 but less than 187,500 units of Flunitrazepam.

@ At least 700 G but less than 1 KG of Heroin; Level 30

@ At least 3.5 KG but less than 5 KG of Cocaine;

@ At least 56196 G but less than $56280 G of Cocaine Base;

@ At least 700 G but less than 1 KG of PCP, or at least 70 G but less than 100 G
of PCP (actual);

e At least 350 G but less than 500 G of Methamphetamine, or at least 35 G but
less than 50 G of Methamphetamine (actual), or at least 35 G but less than
50 G of "lce™;

e At least 350 G but less than 500 G of Amphetamine, or at least 35 G but less
than 50 G of Amphetamine (actual);

@ At least 7 G but less than 10 G of LSD;

e At least 280 G but less than 400 G of Fentanyl;

@ At least 70 G but less than 100 G of a Fentanyl Analogue;

@ At least 700 KG but less than 1,000 KG of Marihuana;

@ At least 140 KG but less than 200 KG of Hashish;

e At least 14 KG but less than 20 KG of Hashish Qil;
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(6)

(7)

(8)

@ At least 700,000 but less than 1,000,000 units of Ketamine;

e At least 700,000 but less than 1,000,000 units of Schedule I or Il Depressants;
e 700,000 or more units of Schedule 111 Hydrocodone;

e At least 43,750 but less than 62,500 units of Flunitrazepam.

@ At least 400 G but less than 700 G of Heroin;

@ At least 2 KG but less than 3.5 KG of Cocaineg;

@ At least 35112 G but less than 56196 G of Cocaine Base;

@ At least 400 G but less than 700 G of PCP, or at least 40 G but less than 70 G
of PCP (actual);

@ At least 200 G but less than 350 G of Methamphetamine, or at least 20 G but
less than 35 G of Methamphetamine (actual), or at least 20 G but less than
35 G of "lce";

e At least 200 G but less than 350 G of Amphetamine, or at least 20 G but less
than 35 G of Amphetamine (actual);

® At least 4 G but less than 7 G of LSD;

e At least 160 G but less than 280 G of Fentanyl,

o At least 40 G but less than 70 G of a Fentanyl Analogue;

@ At least 400 KG but less than 700 KG of Marihuana;

@ At least 80 KG but less than 140 KG of Hashish;

@ At least 8 KG but less than 14 KG of Hashish Oil;

@ At least 400,000 but less than 700,000 units of Ketamine;

e At least 400,000 but less than 700,000 units of Schedule I or Il Depressants;

e At least 400,000 but less than 700,000 units of Schedule 11l Hydrocodone;

e At least 25,000 but less than 43,750 units of Flunitrazepam.

@ At least 100 G but less than 400 G of Heroin;

@ At least 500 G but less than 2 KG of Cocaine;

@ At least 2628 G but less than 35112 G of Cocaine Base;

@ At least 100 G but less than 400 G of PCP, or at least 10 G but less than 40 G
of PCP (actual);

e At least 50 G but less than 200 G of Methamphetamine, or at least 5 G but less
than 20 G of Methamphetamine (actual), or at least 5 G but less than 20 G of
"lce";

e At least 50 G but less than 200 G of Amphetamine, or at least 5 G but less than
20 G of Amphetamine (actual);

® At least 1 G but less than 4 G of LSD;

e At least 40 G but less than 160 G of Fentanyl;

@ At least 10 G but less than 40 G of a Fentanyl Analogue;

e At least 100 KG but less than 400 KG of Marihuana;

@ At least 20 KG but less than 80 KG of Hashish;

@ At least 2 KG but less than 8 KG of Hashish Oil;

@ At least 100,000 but less than 400,000 units of Ketamine;

e At least 100,000 but less than 400,000 units of Schedule I or Il Depressants;

e At least 100,000 but less than 400,000 units of Schedule 11l Hydrocodone;

e At least 6,250 but less than 25,000 units of Flunitrazepam.

@ At least 80 G but less than 100 G of Heroin;
@ At least 400 G but less than 500 G of Cocaine;
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9)

@ At least 522.4 G but less than 2628 G of Cocaine Base;

@ At least 80 G but less than 100 G of PCP, or at least 8 G but less than 10 G of
PCP (actual);

e At least 40 G but less than 50 G of Methamphetamine, or at least 4 G but less
than 5 G of Methamphetamine (actual), or at least 4 G but less than 5 G of
"lce™;

o At least 40 G but less than 50 G of Amphetamine, or at least 4 G but less than
5 G of Amphetamine (actual);

@ At least 800 MG but less than 1 G of LSD;

o At least 32 G but less than 40 G of Fentanyl;

o At least 8 G but less than 10 G of a Fentanyl Analogue;

@ At least 80 KG but less than 100 KG of Marihuana;

@ At least 16 KG but less than 20 KG of Hashish;

@ At least 1.6 KG but less than 2 KG of Hashish Qil;

@ At least 80,000 but less than 100,000 units of Ketamine;

e At least 80,000 but less than 100,000 units of Schedule I or 1l Depressants;

e At least 80,000 but less than 100,000 units of Schedule 111 Hydrocodone;

@ At least 5,000 but less than 6,250 units of Flunitrazepam.

@ At least 60 G but less than 80 G of Heroin;

@ At least 300 G but less than 400 G of Cocaine;

@ At least 416.8 G but less than 522.4 G of Cocaine Base;

@ At least 60 G but less than 80 G of PCP, or at least 6 G but less than 8 G of
PCP (actual);

e At least 30 G but less than 40 G of Methamphetamine, or at least 3 G but less
than 4 G of Methamphetamine (actual), or at least 3 G but less than 4 G of
"lce™;

o At least 30 G but less than 40 G of Amphetamine, or at least 3 G but less than
4 G of Amphetamine (actual);

@ At least 600 MG but less than 800 MG of LSD;

o At least 24 G but less than 32 G of Fentanyl;

e At least 6 G but less than 8 G of a Fentanyl Analogue;

@ At least 60 KG but less than 80 KG of Marihuana;

@ At least 12 KG but less than 16 KG of Hashish;

@ At least 1.2 KG but less than 1.6 KG of Hashish Qil;

@ At least 60,000 but less than 80,000 units of Ketamineg;

e At least 60,000 but less than 80,000 units of Schedule 1 or 1l Depressants;

e At least 60,000 but less than 80,000 units of Schedule 111 Hydrocodone;

e At least 3,750 but less than 5,000 units of Flunitrazepam.

(10) @ At least 40 G but less than 60 G of Heroin;

@ At least 200 G but less than 300 G of Cocaine;

@ At least 311.2 G but less than 416.8 G of Cocaine Base;

e At least 40 G but less than 60 G of PCP, or at least 4 G but less than 6 G of
PCP (actual);

@ At least 20 G but less than 30 G of Methamphetamine, or at least 2 G but less
than 3 G of Methamphetamine (actual), or at least 2 G but less than 3 G of
"lce™;

o At least 20 G but less than 30 G of Amphetamine, or at least 2 G but less than
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3 G of Amphetamine (actual);

o At least 400 MG but less than 600 MG of LSD;

o At least 16 G but less than 24 G of Fentanyl;

@ At least 4 G but less than 6 G of a Fentanyl Analogue;

@ At least 40 KG but less than 60 KG of Marihuana;

o At least 8 KG but less than 12 KG of Hashish;

o At least 800 G but less than 1.2 KG of Hashish Qil;

@ At least 40,000 but less than 60,000 units of Ketamine;

e At least 40,000 but less than 60,000 units of Schedule 1 or 1l Depressants;

o At least 40,000 but less than 60,000 units of Schedule I1l Hydrocodone;

@ 40,000 or more units of Schedule 111 substances (except Ketamine or
Hydrocodone);

e At least 2,500 but less than 3,750 units of Flunitrazepam.

(11) @ At least 20 G but less than 40 G of Heroin; Level 18

e At least 100 G but less than 200 G of Cocaine;

@ At least 25.6 G but less than 311.2 G of Cocaine Base;

@ At least 20 G but less than 40 G of PCP, or at least 2 G but less than 4 G of
PCP (actual);

o At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less
than 2 G of Methamphetamine (actual), or at least 1 G but less than 2 G of
"lce";

o At least 10 G but less than 20 G of Amphetamine, or at least 1 G but less than
2 G of Amphetamine (actual);

@ At least 200 MG but less than 400 MG of LSD;

@ At least 8 G but less than 16 G of Fentanyl,

e At least 2 G but less than 4 G of a Fentanyl Analogue;

o At least 20 KG but less than 40 KG of Marihuana;

@ At least 5 KG but less than 8 KG of Hashish;

@ At least 500 G but less than 800 G of Hashish Qil;

e At least 20,000 but less than 40,000 units of Ketamine;

e At least 20,000 but less than 40,000 units of Schedule I or 1l Depressants;

e At least 20,000 but less than 40,000 units of Schedule 111 Hydrocodone;

e At least 20,000 but less than 40,000 units of Schedule 111 substances (except
Ketamine or Hydrocodone);

e At least 1,250 but less than 2,500 units of Flunitrazepam.

(12) @ At least 10 G but less than 20 G of Heroin; Level 16

@ At least 50 G but less than 100 G of Cocaine;

@ At least 42.8 G but less than 25.6 G of Cocaine Base;

@ At least 10 G but less than 20 G of PCP, or at least 1 G but less than 2 G of
PCP (actual);

e At least 5 G but less than 10 G of Methamphetamine, or at least 500 MG but
less than 1 G of Methamphetamine (actual), or at least 500 MG but less than
1 G of "lce";

e At least 5 G but less than 10 G of Amphetamine, or at least 500 MG but less
than 1 G of Amphetamine (actual);

@ At least 100 MG but less than 200 MG of LSD;

o At least 4 G but less than 8 G of Fentanyl;
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e Atleast 1 G but less than 2 G of a Fentanyl Analogue;

o At least 10 KG but less than 20 KG of Marihuana;

o At least 2 KG but less than 5 KG of Hashish;

@ At least 200 G but less than 500 G of Hashish Qil;

@ At least 10,000 but less than 20,000 units of Ketamine;

e At least 10,000 but less than 20,000 units of Schedule I or 1l Depressants;

e At least 10,000 but less than 20,000 units of Schedule 111 Hydrocodone;

e At least 10,000 but less than 20,000 units of Schedule 111 substances (except
Ketamine or Hydrocodone);

@ At least 625 but less than 1,250 units of Flunitrazepam.

(13) @ At least 5 G but less than 10 G of Heroin;

@ At least 25 G but less than 50 G of Cocaine;

o At least 566-MG1.4 G but less than $2.8 G of Cocaine Base;

@ At least 5 G but less than 10 G of PCP, or at least 500 MG but less than 1 G of
PCP (actual);

@ At least 2.5 G but less than 5 G of Methamphetamine, or at least 250 MG but
less than 500 MG of Methamphetamine (actual), or at least 250 MG but less
than 500 MG of "Ice";

@ Atleast 2.5 G but less than 5 G of Amphetamine, or at least 250 MG but less
than 500 MG of Amphetamine (actual);

@ At least 50 MG but less than 100 MG of LSD;

o At least 2 G but less than 4 G of Fentanyl;

o At least 500 MG but less than 1 G of a Fentanyl Analogue;

@ At least 5 KG but less than 10 KG of Marihuana;

@ At least 1 KG but less than 2 KG of Hashish;

@ At least 100 G but less than 200 G of Hashish Qil;

@ At least 5,000 but less than 10,000 units of Ketamine;

e At least 5,000 but less than 10,000 units of Schedule I or Il Depressants;

e At least 5,000 but less than 10,000 units of Schedule Il Hydrocodone;

o At least 5,000 but less than 10,000 units of Schedule 111 substances (except
Ketamine or Hydrocodone);

@ At least 312 but less than 625 units of Flunitrazepam.

(14) @ Less than 5 G of Heroin;

@ Less than 25 G of Cocaine;

@ Less than 566-MG1.4 G of Cocaine Base;

@ Lessthan 5 G of PCP, or less than 500 MG of PCP (actual);

e Lessthan 2.5 G of Methamphetamine, or less than 250 MG of
Methamphetamine (actual), or less than 250 MG of "lce";

e Less than 2.5 G of Amphetamine, or less than 250 MG of Amphetamine
(actual);

@ Less than 50 MG of LSD;

o Less than 2 G of Fentanyl;

o Less than 500 MG of a Fentanyl Analogue;

@ At least 2.5 KG but less than 5 KG of Marihuana;

@ At least 500 G but less than 1 KG of Hashish;

@ At least 50 G but less than 100 G of Hashish Qil;

@ At least 2,500 but less than 5,000 units of Ketamine;
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e At least 2,500 but less than 5,000 units of Schedule I or 1l Depressants;

o At least 2,500 but less than 5,000 units of Schedule 111 Hydrocodone;

e At least 2,500 but less than 5,000 units of Schedule Il substances (except
Ketamine or Hydrocodone);

e At least 156 but less than 312 units of Flunitrazepam;

@ 40,000 or more units of Schedule IV substances (except Flunitrazepam).

(15) @ At least 1 KG but less than 2.5 KG of Marihuana;

@ At least 200 G but less than 500 G of Hashish;

@ At least 20 G but less than 50 G of Hashish Oil;

@ At least 1,000 but less than 2,500 units of Ketamine;

e At least 1,000 but less than 2,500 units of Schedule I or 1l Depressants;

@ At least 1,000 but less than 2,500 units of Schedule I1l Hydrocodone;

@ At least 1,000 but less than 2,500 units of Schedule Il substances (except
Ketamine or Hydrocodone);

o At least 62 but less than 156 units of Flunitrazepam;

e At least 16,000 but less than 40,000 units of Schedule 1V substances (except
Flunitrazepam).

(16) @ At least 250 G but less than 1 KG of Marihuana;

@ At least 50 G but less than 200 G of Hashish;

@ At least 5 G but less than 20 G of Hashish Oil;

@ At least 250 but less than 1,000 units of Ketamine;

@ At least 250 but less than 1,000 units of Schedule I or Il Depressants;

e At least 250 but less than 1,000 units of Schedule 111 Hydrocodone;

@ At least 250 but less than 1,000 units of Schedule 111 substances (except
Ketamine or Hydrocodone);

@ Less than 62 units of Flunitrazepam;

e At least 4,000 but less than 16,000 units of Schedule IV substances (except
Flunitrazepam);

@ 40,000 or more units of Schedule V substances.

(17) @ Less than 250 G of Marihuana;

e Less than 50 G of Hashish;

@ Less than 5 G of Hashish Qil;

@ Less than 250 units of Ketamine;

o Less than 250 units of Schedule I or Il Depressants;

e Less than 250 units of Schedule 111 Hydrocodone;

e Less than 250 units of Schedule 111 substances (except Ketamine or
Hydrocodone);

o Less than 4,000 units of Schedule IV substances (except Flunitrazepam);

@ Less than 40,000 units of Schedule V substances.

*Notes to Drug Quantity Table:

(A)

Level 10

Level 8

Level 6

Unless otherwise specified, the weight of a controlled substance set forth in the table refers to the
entire weight of any mixture or substance containing a detectable amount of the controlled
substance. If a mixture or substance contains more than one controlled substance, the weight of the
entire mixture or substance is assigned to the controlled substance that results in the greater offense
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(B)

(©)

(D)

(E)

(F)

(G)

(H)

(M

level.

The terms "PCP (actual)", "Amphetamine (actual)", and "Methamphetamine (actual)" refer to the
weight of the controlled substance, itself, contained in the mixture or substance. For example, a
mixture weighing 10 grams containing PCP at 50% purity contains 5 grams of PCP (actual). In the
case of a mixture or substance containing PCP, amphetamine, or methamphetamine, use the offense
level determined by the entire weight of the mixture or substance, or the offense level determined
by the weight of the PCP (actual), amphetamine (actual), or methamphetamine (actual), whichever
is greater.

The term "Oxycodone (actual)" refers to the weight of the controlled substance, itself, contained in
the pill, capsule, or mixture.

"lce," for the purposes of this guideline, means a mixture or substance containing
d-methamphetamine hydrochloride of at least 80% purity.

"Cocaine base," for the purposes of this guideline, means “crack." "Crack" is the street name for a
form of cocaine base, usually prepared by processing cocaine hydrochloride and sodium bicarbonate,
and usually appearing in a lumpy, rocklike form.

In the case of an offense involving marihuana plants, treat each plant, regardless of sex, as equivalent
to 100 G of marihuana. Provided, however, that if the actual weight of the marihuana is greater, use
the actual weight of the marihuana.

In the case of Schedule I or 1l Depressants (except gamma-hydroxybutyric acid), Schedule 11
substances, Schedule IV substances, and Schedule V substances, one "unit" means one pill, capsule,
or tablet. If the substance (except gamma-hydroxybutyric acid) is in liquid form, one "unit" means
0.5 ml. For an anabolic steroid that is not in a pill, capsule, tablet, or liquid form (e.qg., patch, topical
cream, aerosol), the court shall determine the base offense level using a reasonable estimate of the
quantity of anabolic steroid involved in the offense. In making a reasonable estimate, the court shall
consider that each 25 mg of an anabolic steroid is one "unit".

In the case of LSD on a carrier medium (e.g., a sheet of blotter paper), do not use the weight of the
LSD/carrier medium. Instead, treat each dose of LSD on the carrier medium as equal to 0.4 mg of
LSD for the purposes of the Drug Quantity Table.

Hashish, for the purposes of this guideline, means a resinous substance of cannabis that includes
(i) one or more of the tetrahydrocannabinols (as listed in 21 C.F.R. § 1308.11(d)(30)), (ii) at least
two of the following: cannabinol, cannabidiol, or cannabichromene, and (iii) fragments of plant
material (such as cystolith fibers).

Hashish oil, for the purposes of this guideline, means a preparation of the soluble cannabinoids
derived from cannabis that includes (i) one or more of the tetrahydrocannabinols (as listed in 21
C.F.R. § 1308.11(d)(30)), (ii) at least two of the following: cannabinol, cannabidiol, or
cannabichromene, and (iii) is essentially free of plant material (e.g., plant fragments). Typically,
hashish oil is a viscous, dark colored oil, but it can vary from a dry resin to a colorless liquid.
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Commentary

% % 3k

Application Notes:

10.

Use of Drug Equivalency Tables.—

(4)

(B)

Controlled Substances Not Referenced in Drug Quantity Table.—The Commission has used
the sentences provided in, and equivalences derived from, the statute (21 US.C. §
841(b)(1)), as the primary basis for the guideline sentences. The statute, however, provides
direction only for the more common controlled substances, i.e., heroin, cocaine, PCP,
methamphetamine, fentanyl, LSD and marihuana. In the case of a controlled substance that
is not specifically referenced in the Drug Quantity Table, determine the base offense level
as follows:

(i) Use the Drug Equivalency Tables to convert the quantity of the controlled
substance involved in the offense to its equivalent quantity of marihuana.

(ii) Find the equivalent quantity of marihuana in the Drug Quantity Table.

(iii) Use the offense level that corresponds to the equivalent quantity of marihuana as
the base offense level for the controlled substance involved in the offense.

(See also Application Note 5.) For example, in the Drug Equivalency Tables set forth in this
Note, 1 gm of a substance containing oxymorphone, a Schedule I opiate, converts to an
equivalent quantity of 5 kg of marihuana. In a case involving 100 gm of oxymorphone, the
equivalent quantity of marihuana would be 500 kg, which corresponds to a base offense
level of 28 in the Drug Quantity Table.

Combining Differing Controlled Substances—{fxcept—Cocuine—Buase).—The Drug

Equivalency Tables also provide a means for combining differing controlled substances to
obtain a single offense level. In each case, convert each of the drugs to its marihuana
equivalent, add the quantztzes and look up lhe total in the Drug Quantzty T able to obtazn
the combmed oﬂense level rfeter 0= o e

For certain types of controlled substances, the marihuana equivalencies in the Drug
Equivalency Tables are "capped" at specified amounts (e.g., the combined equivalent weight
of all Schedule V controlled substances shall not exceed 999 grams of marihuana). Where
there are controlled substances from more than one schedule (e.g., a quantity of a Schedule
1V substance and a quantity of a Schedule V substance), determine the marihuana
equivalency for each schedule separately (subject to the cap, if any, applicable to that
schedule). Then add the marihuana equivalencies to determine the combined marihuana
equivalency (subject to the cap, if any, applicable to the combined amounts).
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Note: Because of the statutory equivalences, the ratios in the Drug Equivalency Tables do
not necessarily reflect dosages based on pharmacological equivalents.

(C) Examples for Combining Differing Controlled Substances~Except-CocaineBuse).—

(i) The defendant is convicted of selling 70 grams of a substance containing PCP
(Level 22) and 250 milligrams of a substance containing LSD (Level 18). The PCP
converts to 70 kilograms of marihuana; the LSD converts to 25 kilograms of
marihuana. The total is therefore equivalent to 95 kilograms of marihuana, for
which the Drug Quantity Table provides an offense level of 24.

(ii) The defendant is convicted of selling 500 grams of marihuana (Level 8) and five
kilograms of diazepam (Level 8). The diazepam, a Schedule 1V drug, is equivalent
to 625 grams of marihuana. The total, 1.125 kilograms of marihuana, has an
offense level of 10 in the Drug Quantity Table.

(iii) The defendant is convicted of selling 80 grams of cocaine (Level 16) and five
krtograms—of nmarthuana? grams of cocaine base (Level 14). The cocaine is
equivalent to 16 kilograms of marihuana, and the cocaine base is equivalent to
7.142 kilograms of marihuana. The total is therefore equivalent to 2423.142
kilograms of marihuana, which has an offense level of 18 in the Drug Quantity
Table.

(iv) The defendant is convicted of selling 56,000 units of a Schedule IIl substance,
100,000 units of a Schedule 1V substance, and 200,000 units of a Schedule V
substance. The marihuana equivalency for the Schedule III substance is 56
kilograms of marihuana (below the cap of 59.99 kilograms of marihuana set forth
as the maximum equivalent weight for Schedule 11l substances). The marihuana
equivalency for the Schedule 1V substance is subject to a cap of 4.99 kilograms of
marihuana set forth as the maximum equivalent weight for Schedule 1V substances
(without the cap it would have been 6.25 kilograms). The marihuana equivalency
for the Schedule V substance is subject to the cap of 999 grams of marihuana set
forth as the maximum equivalent weight for Schedule V substances (without the cap
it would have been 1.25 kilograms). The combined equivalent weight, determined
by adding together the above amounts, is subject to the cap of 59.99 kilograms of
marihuana set forth as the maximum combined equivalent weight for Schedule I11,
1V, and V substances. Without the cap, the combined equivalent weight would have
been 61.99 (56 + 4.99 + .999) kilograms.
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(D) Drug Equivalency Tables.—

Schedule | or Il Opiates*

1 gm of Heroin =

1 gm of Alpha-Methylfentanyl =

1 gm of Dextromoramide =

1 gm of Dipipanone =

1 gm of 3-Methylfentanyl =

1 gm of 1-Methyl-4-phenyl-4-propionoxypiperidine/MPPP =
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1 kg of marihuana

10 kg of marihuana
670 gm of marihuana
250 gm of marihuana
10 kg of marihuana

700 gm of marihuana



1 gm of 1-(2-Phenylethyl)-4-phenyl-4-acetyloxypiperidine/
PEPAP =

1 gm of Alphaprodine =

1 gm of Fentanyl (N-phenyl-N-[1-(2-phenylethyl)-4-
piperidinyl] Propanamide) =

1 gm of Hydromorphone/Dihydromorphinone =

1 gm of Levorphanol =

1 gm of Meperidine/Pethidine =

1 gm of Methadone =

1 gm of 6-Monoacetylmorphine =

1 gm of Morphine =

1 gm of Oxycodone (actual) =

1 gm of Oxymorphone =

1 gm of Racemorphan =

1 gm of Codeine =

1 gm of Dextropropoxyphene/Propoxyphene-Bulk =

1 gm of Ethylmorphine =

1 gm of Hydrocodone/Dihydrocodeinone =

1 gm of Mixed Alkaloids of Opium/Papaveretum =

1 gm of Opium =

1 gm of Levo-alpha-acetylmethadol (LAAM)=

*Provided, that the minimum offense level from the Drug Quantity Table for any of these controlled substances

700 gm of marihuana

100 gm of marihuana

2.5 kg of marihuana
2.5 kg of marihuana
2.5 kg of marihuana
50 gm of marihuana
500 gm of marihuana
1 kg of marihuana
500 gm of marihuana
6700 gm of marihuana
5 kg of marihuana
800 gm of marihuana
80 gm of marihuana
50 gm of marihuana
165 gm of marihuana
500 gm of marihuana
250 gm of marihuana
50 gm of marihuana

3 kg of marihuana

individually, or in combination with another controlled substance, is level 12.

Cocaine and Other Schedule I and Il Stimulants (and their immediate precursors)*

1 gm of Cocaine =

1 gm of N-Ethylamphetamine =

1 gm of Fenethylline =

1 gm of Amphetamine =

1 gm of Amphetamine (Actual) =

1 gm of Methamphetamine =

1 gm of Methamphetamine (Actual) =

1 gmof "lce" =

1 gm of Khat =

1 gm of 4-Methylaminorex (“Euphoria™)=

1 gm of Methylphenidate (Ritalin)=

1 gm of Phenmetrazine =

1 gm Phenylacetone/P,P (when possessed for the purpose
of manufacturing methamphetamine) =

1 gm Phenylacetone/P,P (in any other case) =

1 gm Cocaine Base (‘Crack’) =

1 gm of Aminorex =

1 gm of Methcathinone =

38

200 gm of marihuana
80 gm of marihuana
40 gm of marihuana
2 kg of marihuana
20 kg of marihuana
2 kg of marihuana
20 kg of marihuana
20 kg of marihuana
.01 gm of marihuana
100 gm of marihuana
100 gm of marihuana

80 gm of marihuana

416 gm of marihuana

75 gm of marihuana

26-kg3,571 gm of marihuana

100 gm of marihuana

380 gm of marihuana



1 gm of N-N-Dimethylamphetamine =

*Provided, that the minimum offense level from the Drug Quantity Table for any of these controlled substances

40 gm of marihuana

individually, or in combination with another controlled substance, is level 12.

LSD, PCP, and Other Schedule I and Il Hallucinogens (and their immediate precursors)*

1 gm of Bufotenine =

1 gm of D-Lysergic Acid Diethylamide/Lysergide/LSD =
1 gm of Diethyltryptamine/DET =
1 gm of Dimethyltryptamine/DMT =

1 gm of Mescaline =

1 gm of Mushrooms containing Psilocin and/or

Psilocybin (Dry) =

1 gm of Mushrooms containing Psilocin and/or

Psilocybin (Wet) =
1 gm of Peyote (Dry) =
1 gm of Peyote (Wet) =

1 gm of Phencyclidine/PCP =
1 gm of Phencyclidine (actual) /PCP (actual) =

1 gm of Psilocin =

1 gm of Psilocybin =

1 gm of Pyrrolidine Analog of Phencyclidine/PHP =

1 gm of Thiophene Analog of Phencyclidine/TCP =

1 gm of 4-Bromo-2,5-Dimethoxyamphetamine/DOB =

1 gm of 2,5-Dimethoxy-4-methylamphetamine/DOM =

1 gm of 3,4-Methylenedioxyamphetamine/MDA =

1 gm of 3,4-Methylenedioxymethamphetamine/MDMA =

1 gm of 3,4-Methylenedioxy-N-ethylamphetamine/MDEA=
1 gm of Paramethoxymethamphetamine/PMA =

1 gm of 1-Piperidinocyclohexanecarbonitrile/PCC =

1 gm of N-ethyl-1-phenylcyclohexylamine (PCE) =

*Provided, that the minimum offense level from the Drug Quantity Table for any of these controlled substances

70 gm of marihuana
100 kg of marihuana
80 gm of marihuana
100 gm of marihuana

10 gm of marihuana

1 gm of marihuana

0.1 gm of marihuana
0.5 gm of marihuana
0.05 gm of marihuana
1 kg of marihuana

10 kg of marihuana
500 gm of marihuana
500 gm of marihuana
1 kg of marihuana

1 kg of marihuana
2.5 kg of marihuana
1.67 kg of marihuana
500 gm of marihuana
500 gm of marihuana
500 gm of marihuana
500 gm of marihuana
680 gm of marihuana

1 kg of marihuana

individually, or in combination with another controlled substance, is level 12.

Schedule | Marihuana

1 gm of Marihuana/Cannabis, granulated, powdered, etc. =

1 gm of Hashish Qil =

1 gm of Cannabis Resin or Hashish =

1 gm of Tetrahydrocannabinol, Organic =

1 gm of Tetrahydrocannabinol, Synthetic =

Flunitrazepam **
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1 gm of marihuana
50 gm of marihuana
5 gm of marihuana
167 gm of marihuana

167 gm of marihuana



1 unit of Flunitrazepam = 16 gm of marihuana
**Provided, that the minimum offense level from the Drug Quantity Table for flunitrazepam individually, or in

combination with any Schedule I or Il depressants, Schedule 11l substances, Schedule IV substances, and Schedule
V substances is level 8.

Schedule | or Il Depressants (except gamma-hydroxybutyric acid)

1 unit of a Schedule I or Il Depressant

(except gamma-hydroxybutyric acid) = 1 gm of marihuana

Gamma-hydroxybutyric Acid

1 ml of gamma-hydroxybutyric acid = 8.8 gm of marihuana

Schedule 11l Substances (except ketamine and hydrocodone)***

1 unit of a Schedule 11l Substance = 1 gm of marihuana
***Provided, that the combined equivalent weight of all Schedule Il substances (except ketamine and

hydrocodone), Schedule IV substances (except flunitrazepam), and Schedule V substances shall not exceed 59.99
kilograms of marihuana.

Schedule 11l Hydrocodone****

1 unit of Schedule 11l hydrocodone = 1 gm of marihuana

****Provided, that the combined equivalent weight of all Schedule 111 substances (except ketamine), Schedule IV
substances (except flunitrazepam), and Schedule V substances shall not exceed 999.99 kilograms of marihuana.
Ketamine

1 unit of ketamine = 1 gm of marihuana

Schedule 1V Substances (except flunitrazepam)*****

1 unit of a Schedule IV Substance

(except Flunitrazepam)= 0.0625 gm of marihuana

*****Provided, that the combined equivalent weight of all Schedule IV (except flunitrazepam) and V substances
shall not exceed 4.99 kilograms of marihuana.

Schedule V Substances******

1 unit of a Schedule V Substance = 0.00625 gm of marihuana

******Provided, that the combined equivalent weight of Schedule V substances shall not exceed 999 grams of
marihuana.
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List | Chemicals (relating to the manufacture of amphetamine or methamphetaming)*******

1 gm of Ephedrine = 10 kg of marihuana
1 gm of Phenylpropanolamine = 10 kg of marihuana
1 gm of Pseudoephedrine = 10 kg of marihuana

*Hk**** Provided, that in a case involving ephedrine, pseudoephedrine, or phenylpropanolamine tablets, use the
weight of the ephedrine, pseudoephedrine, or phenylpropanolamine contained in the tablets, not the weight of the
entire tablets, in calculating the base offense level.

Date Rape Drugs (except flunitrazipam, GHB, or ketamine)

1 ml of 1,4-butanediol = 8.8 gm marihuana

1 ml of gamma butyrolactone = 8.8 gm marihuana

To facilitate conversions to drug equivalencies, the following table is provided:

MEASUREMENT CONVERSION TABLE

1oz=2835gm
11b=453.6gm
11b=04536kg

1 gal = 3.785 liters
1 gt = 0.946 liters

1 gm = 1 ml (liquid)
1 liter = 1,000 ml

1 kg=1,000gm

1 gm = 1,000 mg

1 grain = 64.8 mg.

B) Aggravating and Mitigating Factors in Drug Trafficking Cases

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including Possession
with Intent to Commit These Offenses); Attempt or Conspiracy

@) Base Offense Level (Apply the greatest):

1) 43, if the defendant is convicted under 21 U.S.C. 8 841(b)(1)(A), (b)(1)(B),
or (b)(1)(C), or 21 U.S.C. 8§ 960(b)(1), (b)(2), or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the
use of the substance and that the defendant committed the offense after one
or more prior convictions for a similar offense; or

2 38, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B),

or (b)(1)(C), or 21 U.S.C. 8 960(b)(1), (b)(2), or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the
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(b)

©)

(4)

()

use of the substance; or

30, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21
U.S.C. §960(b)(5), and the offense of conviction establishes that death or
serious bodily injury resulted from the use of the substance and that the
defendant committed the offense after one or more prior convictions for a
similar offense; or

26, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21
U.S.C. §960(b)(5), and the offense of conviction establishes that death or
serious bodily injury resulted from the use of the substance; or

the offense level specified in the Drug Quantity Table set forth in
subsection (c), except that if (A) the defendant receives an adjustment
under 83B1.2 (Mitigating Role); and (B) the base offense level under
subsection (c) is (i) level 32, decrease by 2 levels; (ii) level 34 or level 36,
decrease by 3 levels; or (iii) level 38, decrease by 4 levels. If the resulting
offense level is greater than level 32 and the defendant receives the 4-level
("minimal participant") reduction in §3B1.2(a), decrease to level 32.

Specific Offense Characteristics

)

(2)

(23)

(34)

(45)

If a dangerous weapon (including a firearm) was possessed, increase by 2
levels.

If the defendant used violence, made a credible threat to use violence, or
directed the use of violence, increase by 2 levels.

If the defendant unlawfully imported or exported a controlled substance
under circumstances in which (A) an aircraft other than a regularly
scheduled commercial air carrier was used to import or export the
controlled substance, (B) a submersible vessel or semi-submersible vessel
as described in 18 U.S.C. § 2285 was used, or (C) the defendant acted as
a pilot, copilot, captain, navigator, flight officer, or any other operation
officer aboard any craft or vessel carrying a controlled substance, increase
by 2 levels. If the resulting offense level is less than level 26, increase to
level 26.

If the object of the offense was the distribution of a controlled substance in
a prison, correctional facility, or detention facility, increase by 2 levels.

If (A) the offense involved the importation of amphetamine or
methamphetamine or the manufacture of amphetamine or
methamphetamine from listed chemicals that the defendant knew were
imported unlawfully, and (B) the defendant is not subject to an adjustment
under §3B1.2 (Mitigating Role), increase by 2 levels.
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(56)

(67)

(78)

(89)

(910)

(11)

(12)

(2613)

If the defendant is convicted under 21 U.S.C. § 865, increase by 2 levels.

If the defendant, or a person for whose conduct the defendant is
accountable under 81B1.3 (Relevant Conduct), distributed a controlled
substance through mass-marketing by means of an interactive computer
service, increase by 2 levels.

If the offense involved the distribution of an anabolic steroid and a masking
agent, increase by 2 levels.

If the defendant distributed an anabolic steroid to an athlete, increase by 2
levels.

If the defendant was convicted under 21 U.S.C. §841(g)(1)(A), increase by
2 levels.

If the defendant bribed, or attempted to bribe, a law enforcement officer to
facilitate the commission of the offense, increase by 2 levels.

If the defendant maintained a premises for the purpose of manufacturing or
distributing a controlled substance, increase by 2 levels.

(Apply the greatest):

(A) If the offense involved (i) an unlawful discharge, emission, or
release into the environment of a hazardous or toxic substance; or
(ii) the unlawful transportation, treatment, storage, or disposal of
a hazardous waste, increase by 2 levels.

(B) If the defendant was convicted under 21 U.S.C. § 860a of
distributing, or possessing with intent to distribute,
methamphetamine on premises where aminor is present or resides,
increase by 2 levels. If the resulting offense level is less than level
14, increase to level 14.

©€)  If—

(1) the defendant was convicted under 21 U.S.C. § 860a of
manufacturing, or possessing with intent to manufacture,
methamphetamine on premises where a minor is present or
resides; or

(i) the offense involved the manufacture of amphetamine or
methamphetamine and the offense created a substantial
risk of harm to (1) human life other than a life described in
subdivision (D); or (II) the environment,

43



(14)

(15)

increase by 3 levels. If the resulting offense level is less than level
27, increase to level 27.

(D) If the offense (i) involved the manufacture of amphetamine or
methamphetamine; and (ii) created a substantial risk of harm to the
life of a minor or an incompetent, increase by 6 levels. If the
resulting offense level is less than level 30, increase to level 30.

If the defendant receives an adjustment under 83B1.1 (Aggravating Role)
and the offense involved 1 or more of the following factors:

(A) (i) the defendant used fear, impulse, friendship, affection, or some
combination thereof to involve another individual in the illegal
purchase, sale, transport, or storage of controlled substances, (ii)
the individual received little or no compensation from the illegal
purchase, sale, transport, or storage of controlled substances, and
(iii) the individual had minimal knowledge of the scope and
structure of the enterprise;

(B) the defendant, knowing that an individual was (i) less than 18 years
of age, (ii) 65 or more years of age, (iii) pregnant, or (iv) unusually
vulnerable due to physical or mental condition or otherwise
particularly susceptible to the criminal conduct, distributed a
controlled substance to that individual or involved that individual
in the offense;

© the defendant was directly involved in the importation of a
controlled substance;

(D) the defendant engaged in witness intimidation, tampered with or
destroyed evidence, or otherwise obstructed justice in connection
with the investigation or prosecution of the offense;

(E) the defendant committed the offense as part of a pattern of criminal
conduct engaged in as a livelihood,

increase by 2 levels.

If the defendant receives the 4-level ("minimal participant") reduction in
83B1.2(a) and the offense involved all of the following factors:

(A) the defendant was motivated by an intimate or familial relationship
or by threats or fear to commit the offense and was otherwise
unlikely to commit such an offense;

(B) the defendant received no monetary compensation from the illegal
purchase, sale, transport, or storage of controlled substances; and
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© the defendant had minimal knowledge of the scope and structure
of the enterprise,

decrease by 2 levels.

(£*16) If the defendant meets the criteria set forth in subdivisions (1)-(5) of subsection (a)
of 85C1.2 (Limitation on Applicability of Statutory Minimum Sentences in Certain
Cases), decrease by 2 levels.

[Subsection (c) (Drug Quantity Table) was set forth in Part A, above.]
(d) Cross References

@ If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. 8 1111 had such killing taken place within the territorial
or maritime jurisdiction of the United States, apply 82A1.1 (First Degree
Murder) or 82A1.2 (Second Degree Murder), as appropriate, if the resulting
offense level is greater than that determined under this guideline.

2 If the defendant was convicted under 21 U.S.C. § 841(b)(7) (of distributing
a controlled substance with intent to commit a crime of violence), apply
§2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to the crime of
violence that the defendant committed, or attempted or intended to commit,
if the resulting offense level is greater than that determined above.

(e) Special Instruction

@ If (A) subsection (d)(2) does not apply; and (B) the defendant committed,
or attempted to commit, a sexual offense against another individual by
distributing, with or without that individual’s knowledge, a controlled
substance to that individual, an adjustment under 83A1.1(b)(1) shall apply.

Commentary

Statutory Provisions: 21 U.S.C. §§ 841(a), (b)(1)-(3), (7), (g), 860a, 865, 960(a), (b); 49 U.S.C. § 46317(b).
For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

3. Application of Subsections (b)(1) and (b)(2).—

(4) Application of Subsection (b)(1).—Definitions of "firearm" and "dangerous weapon" are
found in the Commentary to §1BI1.1 (Application Instructions). The enhancement for
weapon possession in subsection (b)(1) reflects the increased danger of violence when drug
traffickers possess weapons. Theudiustnrent enhancement should be applied if the weapon
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18.

19.

was present, unless it is clearly improbable that the weapon was connected with the offense.
For example, the enhancement would not be applied if the defendant, arrested at histhe
defendant's residence, had an unloaded hunting rifle in the closet. The enhancement also
applies to offenses that are referenced to §2D1.1; see §§2D1.2(a)(1) and (2), 2D1.5(a)(1),
2D1.6, 2D1.7(b)(1), 2D1.8, 2D1.11(c)(1), 2D1.12(c)(1), and 2D2.1(b)(1).

(B) Interaction of Subsections (b)(1) and (b)(2).—The enhancements in subsections (b)(1) and
(b)(2) may be applied cumulatively (added together), as is generally the case when two or
more specific offense characteristics each apply. See §1BI1.1 (Application Instructions),
Application Note 4(A). However, in a case in which the defendant merely possessed a
dangerous weapon but did not use violence, make a credible threat to use violence, or direct
the use of violence, subsection (b)(2) would not apply.

* ok 3k

Interaction with §3B1.3.—A defendant who used special skills in the commission of the offense may
be subject to an adjustment under §3B1.3 (Abuse of Position of Trust or Use of Special Skill).

Certain professionals often occupy essential positions in drug trafficking schemes. These
professionals include doctors, pilots, boat captains, financiers, bankers, attorneys, chemists,
accountants, and others whose special skill, trade, profession, or position may be used to
significantly facilitate the commission of a drug offense. Additionally, an enhancement under
$3B1.3 ordinarily would apply in a case in which the defendant used his or her position as a coach
to influence an athlete to use an anabolic steroid.

Note, however, that if an adjustment from subsection (b)(23)(C) applies, do not apply §3B1.3 (Abuse
of Position of Trust or Use of Special Skill).

* ok 3k

If the offense involved importation of amphetamine or methamphetamine, and an adjustment from
subsection (b)(23) applies, do not apply subsection (b)(#3).

Hazardous or Toxic Substances.—Subsection (b)(#013)(A) applies if the conduct for which the
defendant is accountable under §1B1.3 (Relevant Conduct) involved any discharge, emission,
release, transportation, treatment, storage, or disposal violation covered by the Resource
Conservation and Recovery Act, 42 U.S.C. § 6928(d), the Federal Water Pollution Control Act, 33
US.C. § 1319(c),; the Comprehensive Environmental Response, Compensation, and Liability Act,
42 US.C. § 9603(b), or 49 U.S.C. § 5124 (relating to violations of laws and regulations enforced
by the Department of Transportation with respect to the transportation of hazardous material). In
some cases, the enhancement under subsection (b)(#613)(A) may not account adequately for the
seriousness of the environmental harm or other threat to public health or safety (including the health
or safety of law enforcement and cleanup personnel). In such cases, an upward departure may be
warranted. Additionally, in determining the amount of restitution under §5E1.1 (Restitution) and
in fashioning appropriate conditions of probation and supervision under $§§5B1.3 (Conditions of
Probation) and 5D1.3 (Conditions of Supervised Release), respectively, any costs of environmental
cleanup and harm to individuals or property shall be considered by the court in cases involving the
manufacture of amphetamine or methamphetamine and should be considered by the court in cases
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20.

21.

23.

25.

26.

27.

involving the manufacture of a controlled substance other than amphetamine or methamphetamine.
See 21 U.S.C. § 853(q) (mandatory restitution for cleanup costs relating to the manufacture of
amphetamine and methamphetamine).

Substantial Risk of Harm Associated with the Manufacture of Amphetamine and
Methamphetamine.—

(4) Factors to Consider.—In determining, for purposes of subsection (b)(1613)(C)(ii) or (D),
whether the offense created a substantial risk of harm to human life or the environment, the
court shall include consideration of the following factors:

* * *

(B) Definitions.—For purposes of subsection (b)(#013)(D):

* ok 3k

Applicability of Subsection (b)(d#16).—The applicability of subsection (b)(#116) shall be determined
without regard to whether the defendant was convicted of an offense that subjects the defendant to
a mandatory minimum term of imprisonment. Section §5C1.2(b), which provides a minimum offense
level of level 17, is not pertinent to the determination of whether subsection (b)(1#+16) applies.

* ok 3k

Application of Subsection (b)(67).—For purposes of subsection (b)(67), "mass-marketing by means
of an interactive computer service" means the solicitation, by means of an interactive computer
service, of a large number of persons to induce those persons to purchase a controlled substance.
For example, subsection (b)(67) would apply to a defendant who operated a web site to promote the
sale of Gamma-hydroxybutyric Acid (GHB) but would not apply to coconspirators who use an
interactive computer service only to communicate with one another in furtherance of the offense.
"Interactive computer service", for purposes of subsection (b)(67) and this note, has the meaning
given that term in section 230(e)(2) of the Communications Act of 1934 (47 U.S.C. § 230()(2)).

* ok 3k

Application of Subsection (b)(78).—For purposes of subsection (b)(78), "masking agent" means a
substance that, when taken before, after, or in conjunction with an anabolic steroid, prevents the
detection of the anabolic steroid in an individual’s body.

Application_of Subsection (b)(89).—For purposes of subsection (b)(89), "athlete" means an
individual who participates in an athletic activity conducted by (i) an intercollegiate athletic
association or interscholastic athletic association, (ii) a professional athletic association, or (iii)
an amateur athletic organization.

Application of Subsection (b)(11).—Subsection (b)(11) does not apply if the purpose of the bribery
was to obstruct or impede the investigation, prosecution, or sentencing of the defendant. Such
conduct is covered by §3C1.1 (Obstructing or Impeding the Administration of Justice) and, if
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28.

29.

applicable, §2D1.1(b)(14)(D).

Application of Subsection (b)(12).—Subsection (b)(12) applies to a defendant who knowingly
maintains a premises (i.e., a building, room, or enclosure) for the purpose of manufacturing or
distributing a controlled substance, including storage of a controlled substance for the purpose of
distribution.

Among the factors the court should consider in determining whether the defendant "maintained" the
premises are (A) whether the defendant held a possessory interest in (e.g., owned or rented) the
premises and (B) the extent to which the defendant controlled access to, or activities at, the
premises.

Manufacturing or distributing a controlled substance need not be the sole purpose for which the
premises was maintained, but must be one of the defendant's primary or principal uses for the
premises, rather than one of the defendant's incidental or collateral uses for the premises. In
making this determination, the court should consider how frequently the premises was used by the
defendant for manufacturing or distributing a controlled substance and how frequently the premises
was used by the defendant for lawful purposes.

Application of Subsection (b)(14).—

(4) Distributing to a Specified Individual or Involving Such an Individual in the Offense
(Subsection (b)(14)(B)).—lIf the defendant distributes a controlled substance to an individual
or involves an individual in the offense, as specified in subsection (b)(14)(B), the individual
is not a "vulnerable victim" for purposes of $§341.1(b).

(B) Directly Involved in the Importation of a Controlled Substance (Subsection
(b)(14)(C)).—Subsection (b)(14)(C) applies if the defendant is accountable for the
importation of a controlled substance under subsection (a)(1)(4) of §1B1.3 (Relevant
Conduct (Factors that Determine the Guideline Range)), i.e., the defendant committed,
aided, abetted, counseled, commanded, induced, procured, or willfully caused the
importation of a controlled substance.

If subsection (b)(3) or (b)(5) applies, do not apply subsection (b)(14)(C).
(C) Pattern of Criminal Conduct Engaged in as a Livelihood (Subsection (b)(14)(E)).—For

purposes of subsection (b)(14)(E), "pattern of criminal conduct” and "engaged in as a
livelihood" have the meaning given such terms in §4B1.3 (Criminal Livelihood).

Background: Offenses under 21 U.S.C. §§ 841 and 960 receive identical punishment based upon the
quantity of the controlled substance involved, the defendant’s criminal history, and whether death or serious
bodily injury resulted from the offense.

The base offense levels in §2D1.1 are either provided directly by the Anti-Drug Abuse Act of 1986

or are proportional to the levels established by statute, and apply to all unlawful trafficking. Levels 32 and
26 in the Drug Quantity Table are the distinctions provided by the Anti-Drug Abuse Act; however, further
refinement of drug amounts is essential to provide a logical sentencing structure for drug offenses. To
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determine these finer distinctions, the Commission consulted numerous experts and practitioners, including
authorities at the Drug Enforcement Administration, chemists, attorneys, probation officers, and members
of the Organized Crime Drug Enforcement Task Forces, who also advocate the necessity of these
distinctions. Where necessary, this scheme has been modified in response to specific congressional
directives to the Commission.

The base offense levels at levels 26 and 32 establish guideline ranges with a lower limit as close to
the statutory minimum as possible; e.g., level 32 ranges from 121 to 151 months, where the statutory
minimum is ten years or 120 months.

For marihuana plants, the Commission has adopted an equivalency of 100 grams per plant, or the
actual weight of the usable marihuana, whichever is greater. The decision to treat each plant as equal to
100 grams is premised on the fact that the average yield from a mature marihuana plant equals 100 grams
of marihuana. In controlled substance offenses, an attempt is assigned the same offense level as the object
of the attempt. Consequently, the Commission adopted the policy that each plant is to be treated as the
equivalent of an attempt to produce 100 grams of marihuana, except where the actual weight of the usable
marihuana is greater.

The last sentence of subsection (a)(5) implements the directive to the Commission in section 7(1) of
Public Law 111-220.

Subsection (b)(2) implements the directive to the Commission in section 5 of Public Law 111-220.

Specific-Offense-CharacteristicSubsection (b)(23) is derived from Section 6453 of the Anti-Drug
Abuse Act of 1988.

Subsection (b)(11) implements the directive to the Commission in section 6(1) of Public Law
111-220.

Subsection (b)(12) implements the directive to the Commission in section 6(2) of Public Law
111-220.

Subsection (b)(1013)(A) implements the instruction to the Commission in section 303 of Public Law
103-237.

Subsections (b)(d013)(C)(ii) and (D) implement, in a broader form, the instruction to the
Commission in section 102 of Public Law 106-310.

Subsection (b)(14) implements the directive to the Commission in section 6(3) of Public Law
111-220.

Subsection (b)(15) implements the directive to the Commission in section 7(2) of Public Law
111-220.
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§2D1.14.

Narco-Terrorism

(@)

(b)

Base Offense Level:

@ The offense level from §2D1.1 (Unlawful Manufacturing, Importing,
Exporting, or Trafficking (Including Possession with Intent to Commit
These Offenses); Attempt or Conspiracy) applicable to the underlying
offense, except that §2D1.1(a)(5)(A), (a)(5)(B), and (b)(3*16) shall not

apply.
Specific Offense Characteristic

@ If 83A1.4 (Terrorism) does not apply, increase by 6 levels.

Commentary

Statutory Provision: 21 U.S.C. § 960a.

§2K2.4.

Use of Firearm, Armor-Piercing Ammunition, or Explosive During or in Relation to

Certain Crimes

(@)

(b)

(©)

(d)

If the defendant, whether or not convicted of another crime, was convicted of
violating section 844(h) of title 18, United States Code, the guideline sentence is the
term of imprisonment required by statute. Chapters Three (Adjustments) and Four
(Criminal History and Criminal Livelihood) shall not apply to that count of
conviction.

Except as provided in subsection (c), if the defendant, whether or not convicted of
another crime, was convicted of violating section 924(c) or section 929(a) of title
18, United States Code, the guideline sentence is the minimum term of
imprisonment required by statute. Chapters Three and Four shall not apply to that
count of conviction.

If the defendant (1) was convicted of violating section 924(c) or section 929(a) of
title 18, United States Code; and (2) as a result of that conviction (alone or in
addition to another offense of conviction), is determined to be a career offender
under 84B1.1 (Career Offender), the guideline sentence shall be determined under
84B1.1(c). Except for 883E1.1 (Acceptance of Responsibility), 4B1.1, and 4B1.2
(Definitions of Terms Used in Section 4B1.1), Chapters Three and Four shall not
apply to that count of conviction.

Special Instructions for Fines

@ Where there is a federal conviction for the underlying offense, the fine
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guideline shall be the fine guideline that would have been applicable had
there only been a conviction for the underlying offense. This guideline
shall be used as a consolidated fine guideline for both the underlying
offense and the conviction underlying this section.

Commentary

Statutory Provisions: 18 U.S.C. §§ 844(h), 924(c), 929(a).

Application Notes:

1.

Application of Subsection (a).—Section 844(h) of title 18, United State Code, provides a mandatory
term of imprisonment of 10 years (or 20 years for the second or subsequent offense). Accordingly,
the guideline sentence for a defendant convicted under 18 U.S.C. § 844(h) is the term required by
that statute. Section 844(h) of title 18, United State Code, also requires a term of imprisonment
imposed under this section to run consecutively to any other term of imprisonment.

Application of Subsection (b).—

(4) In General.—Sections 924(c) and 929(a) of title 18, United States Code, provide mandatory
minimum terms of imprisonment (e.g., not less than five years). Except as provided in
subsection (c), in a case in which the defendant is convicted under 18 U.S.C. § 924(c) or §
929(a), the guideline sentence is the minimum term required by the relevant statute. Each
of 18 U.S.C. §§ 924(c) and 929(a) also requires that a term of imprisonment imposed under
that section shall run consecutively to any other term of imprisonment.

(B) Upward Departure Provision.—In a case in which the guideline sentence is determined
under subsection (b), a sentence above the minimum term required by 18 U.S.C. § 924(c)
or § 929(a) is an upward departure from the guideline sentence. A departure may be
warranted, for example, to reflect the seriousness of the defendant’s criminal history in a
case in which the defendant is convicted of an 18 U.S.C. § 924(c) or § 929(a) offense but is
not determined to be a career offender under §4B1.1.

Application of Subsection (c).—In a case in which the defendant (4) was convicted of violating 18
US.C. §924(c) or 18 US.C. § 929(a),; and (B) as a result of that conviction (alone or in addition
to another offense of conviction), is determined to be a career offender under §4B1.1 (Career
Offender), the guideline sentence shall be determined under §4B1.1(c). In a case involving multiple
counts, the sentence shall be imposed according to the rules in subsection (e) of §$5G1.2 (Sentencing
on Multiple Counts of Conviction).

Weapon Enhancement.— If a sentence under this guideline is imposed in conjunction with a
sentence for an underlying offense, do not apply any specific offense characteristic for possession,

brandishing, use, or discharge of an explosive or firearm when determining the sentence for the
underlying offense. A sentence under this guideline accounts for any explosive or weapon
enhancement for the underlying offense of conviction, including any such enhancement that would
apply based on conduct for which the defendant is accountable under §1B1.3 (Relevant Conduct).

Do not apply any weapon enhancement in the guideline for the underlying offense, for example, if
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(A) a co-defendant, as part of the jointly undertaken criminal activity, possessed a firearm different

from the one for which the defendant was convicted under 18 U.S.C. § 924(c), or (B) in an ongoing
drug trafficking offense, the defendant possessed a firearm other than the one for which the
defendant was convicted under 18 U.S.C. § 924(c). However, if a defendant is convicted of two
armed bank robberies, but is convicted under 18 U.S.C. § 924(c) in connection with only one of the
robberies, a weapon enhancement would apply to the bank robbery which was not the basis for the
18 U.S.C. § 924(c) conviction.

A sentence under this guideline also accounts for conduct that would subject the defendant to an
enhancement under §2D1.1(b)(2) (pertaining to use of violence, credible threat to use violence, or
directing the use of violence). Do not apply that enhancement when determining the sentence for
the underlying offense.

If the explosive or weapon that was possessed, brandished, used, or discharged in the course of the
underlying offense also results in a conviction that would subject the defendant to an enhancement
under §2K1.3(b)(3) (pertaining to possession of explosive material in connection with another felony
offense) or §2K2.1(b)(6) (pertaining to possession of any firearm or ammunition in connection with
another felony offense), do not apply that enhancement. A sentence under this guideline accounts
for the conduct covered by these enhancements because of the relatedness of that conduct to the
conduct that forms the basis for the conviction under 18 U.S.C. § 844(h), § 924(c) or § 929(a). For
example, if in addition to a conviction for an underlying offense of armed bank robbery, the
defendant was convicted of being a felon in possession under 18 U.S.C. § 922(g), the enhancement
under §2K2.1(b)(6) would not apply.

In a few cases in which the defendant is determined not to be a career offender, the offense level for
the underlying offense determined under the preceding paragraphs may result in a guideline range
that, when combined with the mandatory consecutive sentence under 18 U.S.C. § 844(h), § 924(c),

or § 929(a), produces a total maximum penalty that is less than the maximum of the guideline range

that would have resulted had there not been a count of conviction under 18 U.S.C. § 844(h),

$ 924(c), or § 929(a) (i.e., the guideline range that would have resulted if the enhancements for
possession, use, or discharge of a firearm had been applied). In such a case, an upward departure
may be warranted so that the conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a) does not
result in a decrease in the total punishment. An upward departure under this paragraph shall not
exceed the maximum of the guideline range that would have resulted had there not been a count of
conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a).

* ok 3k

Background: Section 844(h) of title 18, United States Code, provides a mandatory term of imprisonment.

Sections 924(c) and 929(a) of title 18, United States Code, provide mandatory minimum terms of
imprisonment. A sentence imposed pursuant to any of these statutes must be imposed to run consecutively
to any other term of imprisonment. To avoid double counting, when a sentence under this section is imposed
in conjunction with a sentence for an underlying offense, any specific offense characteristic for explosive
or firearm discharge, use, brandishing, or possession is not applied in respect to such underlying offense.

% % 3k
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§3B1.4. Using a Minor To Commit a Crime

If the defendant used or attempted to use a person less than eighteen years of age to commit
the offense or assist in avoiding detection of, or apprehension for, the offense, increase by
2 levels.

Commentary

Application Notes:

1.

"Used or attempted to use" includes directing, commanding, encouraging, intimidating, counseling,
training, procuring, recruiting, or soliciting.

Do not apply this adjustment if the Chapter Two offense guideline incorporates this factor. For
example, if the defendant receives an enhancement under §2D1.1(b)(14)(B) for involving an
individual less than 18 years of age in the offense, do not apply this adjustment.

If the defendant used or attempted to use more than one person less than eighteen years of age, an
upward departure may be warranted.

§3C1.1. Obstructing or Impeding the Administration of Justice

If (A) the defendant willfully obstructed or impeded, or attempted to obstruct or impede, the
administration of justice with respect to the investigation, prosecution, or sentencing of the
instant offense of conviction, and (B) the obstructive conduct related to (i) the defendant’s
offense of conviction and any relevant conduct; or (ii) a closely related offense, increase the
offense level by 2 levels.

Commentary

Application Notes:

1.

In General—This adjustment applies if the defendant’s obstructive conduct (A) occurred with
respect to the investigation, prosecution, or sentencing of the defendant’s instant offense of
conviction, and (B) related to (i) the defendant’s offense of conviction and any relevant conduct; or
(ii) an otherwise closely related case, such as that of a co-defendant.

Obstructive conduct that occurred prior to the start of the investigation of the instant offense of
conviction may be covered by this guideline if the conduct was purposefully calculated, and likely,
to thwart the investigation or prosecution of the offense of conviction.

Limitations on Applicability of Adjustment.—This provision is not intended to punish a defendant
for the exercise of a constitutional right. A defendant’s denial of guilt (other than a denial of guilt
under oath that constitutes perjury), refusal to admit guilt or provide information to a probation

53



officer, or refusal to enter a plea of guilty is not a basis for application of this provision. In applying
this provision in respect to alleged false testimony or statements by the defendant, the court should
be cognizant that inaccurate testimony or statements sometimes may result from confusion, mistake,
or faulty memory and, thus, not all inaccurate testimony or statements necessarily reflect a willful
attempt to obstruct justice.

Covered Conduct Generally.—Obstructive conduct can vary widely in nature, degree of planning,
and seriousness. Application Note 4 sets forth examples of the types of conduct to which this
adjustment is intended to apply. Application Note 5 sets forth examples of less serious forms of
conduct to which this enhancement is not intended to apply, but that ordinarily can appropriately
be sanctioned by the determination of the particular sentence within the otherwise applicable
guideline range. Although the conduct to which this adjustment applies is not subject to precise
definition, comparison of the examples set forth in Application Notes 4 and 5 should assist the court
in determining whether application of this adjustment is warranted in a particular case.

Examples of Covered Conduct.—The following is a non-exhaustive list of examples of the types of
conduct to which this adjustment applies:

(4) threatening, intimidating, or otherwise unlawfully influencing a co-defendant, witness, or
Juror, directly or indirectly, or attempting to do so;

(B) committing, suborning, or attempting to suborn perjury, including during the course of a
civil proceeding if such perjury pertains to conduct that forms the basis of the offense of
conviction;

(C) producing or attempting to produce a false, altered, or counterfeit document or record
during an official investigation or judicial proceeding;

(D) destroying or concealing or directing or procuring another person to destroy or conceal
evidence that is material to an official investigation or judicial proceeding (e.g., shredding
a document or destroying ledgers upon learning that an official investigation has
commenced or is about to commence), or attempting to do so; however, if such conduct
occurred contemporaneously with arrest (e.g., attempting to swallow or throw away a
controlled substance), it shall not, standing alone, be sufficient to warrant an adjustment
for obstruction unless it resulted in a material hindrance to the official investigation or
prosecution of the instant offense or the sentencing of the offender;

(E) escaping or attempting to escape from custody before trial or sentencing; or willfully failing
to appear, as ordered, for a judicial proceeding;

(F) providing materially false information to a judge or magistrate judge;

(G) providing a materially false statement to a law enforcement officer that significantly
obstructed or impeded the official investigation or prosecution of the instant offense;

(H) providing materially false information to a probation officer in respect to a presentence or
other investigation for the court;
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) other conduct prohibited by obstruction of justice provisions under Title 18, United States
Code (e.g., 18 U.S.C. §§ 1510, 1511);

J) failing to comply with a restraining order or injunction issued pursuant to 21 U.S.C.
$ 853(e) or with an order to repatriate property issued pursuant to 21 U.S.C. § 853(p);

(K) threatening the victim of the offense in an attempt to prevent the victim from reporting the
conduct constituting the offense of conviction.

This adjustment also applies to any other obstructive conduct in respect to the official investigation,
prosecution, or sentencing of the instant offense where there is a separate count of conviction for
such conduct.

Examples of Conduct Ordinarily Not Covered.—Some types of conduct ordinarily do not warrant
application of this adjustment but may warrant a greater sentence within the otherwise applicable
guideline range or affect the determination of whether other guideline adjustments apply (e.g.,
$3E1.1 (Acceptance of Responsibility)). However, if the defendant is convicted of a separate count
for such conduct, this adjustment will apply and increase the offense level for the underlying offense
(i.e., the offense with respect to which the obstructive conduct occurred). See Application Note §,
below.

The following is a non-exhaustive list of examples of the types of conduct to which this application
note applies:

(4) providing a false name or identification document at arrest, except where such conduct
actually resulted in a significant hindrance to the investigation or prosecution of the instant
offense;

(B) making false statements, not under oath, to law enforcement officers, unless Application
Note 4(G) above applies,

(C) providing incomplete or misleading information, not amounting to a material falsehood, in
respect to a presentence investigation,

(D) avoiding or fleeing from arrest (see, however, §3C1.2 (Reckless Endangerment During
Flight));

(E) lying to a probation or pretrial services officer about defendant’s drug use while on pre-
trial release, although such conduct may be a factor in determining whether to reduce the
defendant’s sentence under §3E1.1 (Acceptance of Responsibility).

"Material" Evidence Defined.—"Material” evidence, fact, statement, or information, as used in this
section, means evidence, fact, statement, or information that, if believed, would tend to influence or
affect the issue under determination.

Inapplicability of Adjustment in Certain Circumstances.—If the defendant is convicted of an offense
covered by §2J1.1 (Contempt), $2J1.2 (Obstruction of Justice), §2J1.3 (Perjury or Subornation of
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Perjury, Bribery of Witness), §2J1.5 (Failure to Appear by Material Witness), §2J1.6 (Failure to
Appear by Defendant), §2J1.9 (Payment to Witness), $§2X3.1 (Accessory After the Fact), or §2X4.1
(Misprision of Felony), this adjustment is not to be applied to the offense level for that offense except
if a significant further obstruction occurred during the investigation, prosecution, or sentencing of
the obstruction offense itself (e.g., if the defendant threatened a witness during the course of the
prosecution for the obstruction offense).

Similarly, if the defendant receives an enhancement under §2D1.1(b)(14)(D), do not apply this
adjustment.

© Simple Possession of Crack Cocaine

§2D2.1. Unlawful Possession; Attempt or Conspiracy

@) Base Offense Level:

1) 8, if the substance is heroin or any Schedule I or 1l opiate, an analogue of
these, or cocaine base; or

2 6, if the substance is cocaine, flunitrazepam, LSD, or PCP; or
3 4, if the substance is any other controlled substance or a list I chemical.

(b) Cross References

(21)  If the offense involved possession of a controlled substance in a prison,
correctional facility, or detention facility, apply §2P1.2 (Providing or
Possessing Contraband in Prison).

Commentary

Statutory Provision: 21 U.S.C. § 844(a). For additional statutory provision(s), see Appendix A (Statutory
Index).

Application Note:

1. The typical case addressed by this guideline involves possession of a controlled substance by the
defendant for the defendant’s own consumption. Where the circumstances establish intended
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consumption by a person other than the defendant, an upward departure may be warranted.

Background: Mandatory (statutory) minimum penalties for several categories of cases, ranging from fifteen
days’ to fivethree years’ imprisonment, are set forth in 21 U.S.C. § 844(a). When a mandatory minimum
penalty exceeds the guideline range, the mandatory minimum becomes the guideline sentence. See
§3G1.1(b). Note, however, that 18 U.S.C. § 3553(f) provides an exception to the applicability of mandatory
minimum sentences in certain cases. See §5CI1.2 (Limitation on Applicability of Statutory Minimum
Sentences in Certain Cases).
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