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Amendment effective  November 1, 2023

In April 2023, the U.S. Sentencing Commission promulgated amendments 
to the federal sentencing guidelines.  For a more detailed discussion of the 
policy determinations made by the Commission, please refer to the Reason 
for Amendment in the “Reader-Friendly” and Official Text (link in QR code). 

2023 AMENDMENTS IN BRIEF

Amendment #821 

Criminal History 
 
Part A of the amendment addresses “Status Points,” 
decreasing them by one point for individuals 
with seven or more criminal history points and 
eliminating Status Points for those with six or less 
criminal history points.  

Part B creates a new §4C1.1 guideline that provides 
a decrease of 2 offense levels for  “Zero-Point 
Offenders” (no criminal history points) whose 
offense did not involve specific aggravating factors. 
The amendment revises §5C1.1 to provide guidance 
regarding the appropriateness of a sentence other 
than prison for certain first offenders—as directed 
by 28 U.S.C. § 994(j). 

Part C amends the §4A1.3 Commentary to  include 
prior marijuana possession sentences as an example 
of when a downward departure may be warranted 
for criminal history reasons. 

THE ISSUE 

New Data & A Changing Legal Landscape 

While relatively common in federal cases, status points 
add less predictive value to the criminal history score than 
the original Commission may have expected.  

The Commission’s recidivism studies also found that 
offenders with zero criminal history points were less likely 
to be rearrested following their release than other federal 
offenders.  The Commission also observed consistently 
high departure and variance rate for zero-point offenders.

Meanwhile, many states have reduced or eliminated 
penalties for marijuana possession but these convictions  
still impact a federal offender’s criminal history score. 

The Commission determined that this research coupled 
with court feedback warranted refinements to Chapter 
Four.  
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for full Reason for 
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FACTS & FIGURES

Predictive Value of Status Points

Over the last five years, status points were applied in 38% 
of cases—moving 62% of such offenders into a higher 
criminal history category. At the same time, Commission 
data demonstrate that status points minimally improve 
the criminal history score’s successful prediction of 
rearrest—by just 0.2%. 

Zero-Point vs. Other Offenders 

In several recidivism studies, the Commission found that 
zero-point offenders recidivated far less often than other 
offenders (27% vs. 42% for one-point offenders, and 49% 
overall). In FY 2021, zero-point offenders accounted for  
one-third of the federal sentencing caseload. The district 
courts sentenced just 39% of these offenders within the 
guideline range—often citing overstatement of criminal 
history as a reason for the below-range sentence. 

Impact of Marijuana Possession Priors 

Marijuana possession priors increased the criminal 
history score for 8% of all federal offenders sentenced 
in FY 2021—moving 40% of such offenders into a 
higher criminal history category.  Most marijuana 
possession priors were for state court convictions 
resulting in less than 60 days in prison.
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RATIONALE

 
Part A: Limiting the Impact of Status Points
 
Commission research has found that an offender’s criminal history guideline calculation 
is strongly associated with the likelihood of future recidivism by the defendant but that 
status points only minimally improve the predictive value of the criminal history score—and less than 
the original Commission may have expected. 

The amendment retains status points in a more targeted fashion for offenders with seven or more 
criminal history points. Applying status points to a more targeted group of offenders continues to serve 
the broader purposes of sentencing while also addressing some of the other concerns raised regarding 
the impact of status points. 

 

Part B: Decreasing Offense Levels, Expanding Alternatives for Zero-Point Offenders

The new §4C1.1 provides a targeted decrease of two levels from the offense level 
determined under Chapters Two and Three for offenders who did not receive any 
criminal history points under Chapter Four, Part A and whose instant offense did not involve specified 
aggravating factors.  The  eligibility criteria is finely tailored—excluding offenders from eligibility based 
upon offense seriousness and aggravating factors. The exclusionary criteria were again informed by 
extensive data analyses and public comment as well as by existing congressional legislation (e.g., the 
statutory safety valve at 18 U.S.C. § 3553(f) and the Bipartisan Safer Communities Act). 

The amendment also implements Congress’s directive at 28 U.S.C. § 994(j) that the Commission ensure 
the guidelines reflect the general appropriateness of imposing a sentence other than imprisonment in 
cases in which the defendant is a first offender who has not been convicted of a crime of violence or an 
otherwise serious offense.  The Commission determined that the revised commentary fulfills Congress’s 
intent in promulgating section 994(j) while providing appropriate limitations and guidance through 
reliance on the criteria set forth in new §4C1.1 and the specific statutory language set forth in section 
994(j). 

The amendment also considers the Commission’s extensive recidivism research and feedback from the 
district courts—as noted by the consistently high rate of below-range sentences citing criminal history 
issues. The Commission believes these changes will strengthen the overall sentencing guidelines system. 

 

 
Part C: Specifying Marijuana Possession Priors as a Downward Departure Scenario

The amendment responds to shifting trends in many states regarding the treatment of 
simple possession of marijuana and the continued impact of such prior convictions on a federal 
offender’s sentence. 

The Commission found that in FY 2021, 97% of federal offenders’ marijuana possession priors were for 
state convictions—some from states that have changed their laws to decriminalize, legalize, expunge or 
seal records for marijuana possession (or some combination thereof). Marijuana possession priors from 
these states resulted in higher criminal history calculations under the federal sentencing guidelines for 
695 offenders.

§4A1.1

§4A1, §4C1.1, §5C1.1

§4A1.3
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CONTACT INFO

ADDITIONAL RESOURCES 

The Criminal History Amendment makes several changes to Chapter Four: (1) to implement 
the Congressional directive to the Commission at 28 U.S.C. § 994(j); (2) to respond to shifts in 
the legal landscape; (3) to reflect new Commission recidivism data; and (4) in consideration 
of the factors identified by courts when imposing below-range sentences. The amendment 
is informed by extensive public comment and a public hearing with perspectives of various 
stakeholders in the federal criminal justice system.

Research & Data Reports Comment & Testimony

U.S. Sent’g Comm’n, Comparison to Previous 
Retroactive Guideline Amendments (July 2023)

U.S. Sent’g Comm’n, Analysis of the Impact of 
2023 Criminal History Amendment (Parts A and 
B) if Made Retroactive (May 2023) 

U.S. Sent’g Comm’n, Weighing the Impact of 
Simple Possession of Marijuana: Trends and 
Sentencing in the Federal System (Jan. 2023)

U.S. Sent’g Comm’n, Recidivism of Federal  
Offenders Released in 2010 (Sept. 2021)

U.S. Sent’g Comm’n, The Criminal History of 
Federal Offenders (May 2018)

U.S. Sent’g Comm’n, Criminal History and  
Recidivism of Federal Offenders (Mar. 2017)

Thousands of Public Comment Submissions on 
Retroactivity of Parts A and B (June 2023)

U.S. Sent’g Comm’n, Testimony from Public 
Hearing on Retroactivity of Parts A and B  
(July 2023) 

•	 Executive Branch Perspective

•	 Practitioners’ Perspectives

•	 Advisory Group Perspectives 
•	 Law Enforcement Perspectives

•	 Community Perspectives

•	 Formerly Incarcerated Individuals’ 	
	P erspectives 

U.S. Sent’g Comm’n, Testimony from Public 
Hearing on Proposed Amendments (Mar. 2023) 

•	 Executive Branch Perspective

•	 Federal Public Defender Perspective

•	 Advisory Group Perspectives 

Thousands of Public Comment Submissions on 
Proposed Amendments (Mar. 2023)
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