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CHAPTER ONE

Guideline 2023 Guideline Location 2024-2025 Revisions

Introductory Commentary

Subpart 1
Subpart 1 The United States Sentencing Commission (“Commission”) is an independent agency in the
judicial branch composed of seven voting and two non-voting, ex officio members. ts-prineipal
purpeseis-Congress directed the Commission to establish sentencing policies and practices for
Provision 1 the federal criminal justice system-that-will-assure-the-ends-ofjustice by promulgating

erimes and develop guidelines that further the purposes of sentencing. This Part provides the
statutory authority and mission of the Commission to promulgate federal sentencing
guidelines, policy statements, and commentary.

The guidelines and policy statements promulgated by the Commission are issued pursuant to
Section 994(a) of Title 28, United States Code, and are set forth in this Guidelines Manual.
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CHAPTER ONE

Guideline 2023 Guideline Location

Subpart 1

Provision 1

2024-2025 Revisions

The Guidelines Manual is structured to reflect the advisory sentencing scheme established
following the Supreme Court’s decision in United States v. Booker, 543 U.S. 220 (2005),
recognizing both essential steps of the court’s inquiry in imposing a sentence “sufficient, but
not greater than necessary.” See 18 U.S.C. § 3553(a). The guidelines and policy statements set
forth throughout the Guidelines Manual represent the first step in the sentencing process and
are one of multiple factors judges must consider under 18 U.S.C. § 3553(a).

Originally, consistent with the pre-Booker sentencing system, the Guidelines Manual included
an additional step for determining a sentence by providing for a number of “departures,” which
were provisions that allowed the court to impose a sentence outside the applicable guideline

range or otherwise different from the guideline sentence before the court’s consideration of the
additional sentencing factors set forth in 18 U.S.C. § 3553(a). The departure provisions were

set forth throughout the Guidelines Manual as part of the commentary to numerous guidelines
and in policy statements contained in Chapter Four, Part A, and Chapter Five, Parts H and K.

Following Booker, courts are permitted to impose sentences outside the applicable guideline
range as “variances,” both for reasons related to the operation of the applicable guideline
provisions and in light of individual characteristics unrelated to guideline provisions. In the
years after Booker, courts used departures with much less frequency in favor of variances.

In 2025, the Commission amended the Guidelines Manual to remove departures and policy
statements relating to specific personal characteristics. (See USSG App. C, amendment [---]).
The Commission sought to make these changes to better align the requirements placed on the
court and acknowledge the growing shift away from the use of departures provided for within
the Guidelines Manual in the wake of Booker and subsequent decisions. The Commission
envisioned and framed this 2025 amendment to be outcome neutral, intending that judges who
would have relied upon facts previously identified as a basis for a departure would continue to
have the authority to rely upon such facts to impose a sentence outside of the applicable
guideline range as a variance under 18 U.S.C. § 3553(a). The removal of departures from the
Guidelines Manual does not limit the information courts may consider in imposing a sentence
nor does it reflect a view from the Commission that such facts should no longer inform a court
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CHAPTER ONE

Guideline 2023 Guideline Location 2024-2025 Revisions

for purposes of determining the appropriate sentence. In this regard, Appendix B of the
Guidelines Manual compiles the departure provisions as they were last provided in the 2024
edition of the Manual. Similarly, information describing the historical development and

Subpart 1 Provision 1 evolution of the federal sentencing guidelines is also set forth in Appendix B of the Guidelines
Manual.
Provisions 2-5 Provisions 2-5 are deleted in their entirety.

Subpart 2 Subpart 2 Subpart 2 is deleted in its entirety.

Subpart 3 Subpart 3 31. AUTHORITY

§1A3.11A1.1 Commission’s Authority

The Sentencing Reform Act of 1984 (Title II of the Comprehensive Crime Control Act of 1984)
provides that a sentencing court “shall impose a sentence sufficient, but not greater than
necessary, to comply with” the purposes of sentencing: (1) to reflect the seriousness of the
offense, to promote respect for the law, and to provide just punishment for the offense; (2)
§1A3.1 §1A3.1 deterrence; (3) protection of the public from further crimes; and (4) rehabilitation. See 18
U.S.C. § 3553(a). The Act also provides for the development of guidelines by the Commission
that further those purposes.

The guidelines, policy statements, and commentary set forth in this Guidelines Manual,
including amendments thereto, are promulgated by the United States Sentencing Commission
pursuant to: (1) section 994(a) of title 28, United States Code; and (2) with respect to
guidelines, policy statements, and commentary promulgated or amended pursuant to specific
congressional directive, pursuant to the authority contained in that directive in addition to the
authority under section 994(a) of title 28, United States Code.
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CHAPTER ONE

Guideline 2023 Guideline Location

§1A3.1

§1A3.1

2024-2025 Revisions

The Commission has ensured that the guidelines, policy statements, and commentary used to
calculate the guideline range are: (1) neutral as to the race, sex, national origin, creed, and
socioeconomic status of the defendant; and (2) generally do not reflect consideration of
education, vocational skills, employment record, family ties and responsibilities, and
community ties of the defendant, in recommending a term of imprisonment or length of
imprisonment. See 28 U.S.C. § 994(d), (e).

Background

The Sentencing Reform Act of 1984 (Title II of the Comprehensive Crime Control Act of 1984)
(the “Act”) provides that courts must consider a variety of factors when imposing a sentence
“sufficient, but not greater than necessary” to comply with the purposes of sentencing as set
forth in the Act—to reflect the seriousness of the offense, to promote respect for the law, to
provide just punishment for the offense, deterrence, protection of the public from further
crimes, and rehabilitation. 18 U.S.C. § 3553(a). The Act provides for the development of
guidelines that will (1) further these statutory purposes of sentencing; (2) provide certainty
and fairness in meeting the purposes of sentencing, avoiding unwarranted sentencing
disparities among defendants with similar records who have been found guilty of similar
criminal conduct while maintaining sufficient flexibility to permit individualized sentences
when warranted by mitigating or aggravating factors not taken into account in the
establishment of general sentencing practices; and (3) reflect, to the extent practicable,

advancement in knowledge of human behavior as it relates to the criminal justice process. 28
U.S.C. § 994().

As background, Congress provided specific directives to the Commission when setting a
guideline range for “each category of offense involving each category of defendant.” 28 U.S.C.

§ 994(b)(1).

First, the Act directs the Commission to consider, for purposes of establishing categories of
offenses, whether the following seven matters, “among others,” have any relevance to the
nature, extent, place of service, or other aspects of an appropriate sentence: (1) the grade of the
offense; (2) the circumstances under which the offense was committed which mitigate or
aggravate the seriousness of the offense; (3) the nature and degree of the harm caused by the
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CHAPTER ONE

Guideline 2023 Guideline Location

§1A3.1

Background

2024-2025 Revisions

offense, including whether it involved property, irreplaceable property, a person, a number of
persons, or a breach of public trust; (4) the community view of the gravity of the offense; (5) the
public concern generated by the offense; (6) the deterrent effect a particular sentence may have
on the commission of the offense by others; and (7) the current incidence of the offense in the
community and in the Nation as a whole. See 28 U.S.C. § 994(c).

Second, the Act directs the Commission to consider, for purposes of establishing categories of
defendants, whether the following eleven matters, “among others,” have any relevance to the
nature, extent, place of service, or other aspects of an appropriate sentence, and to take them
into account in the guidelines and policy statements only to the extent that they do have
relevance: (1) age; (2) education; (3) vocational skills; (4) mental and emotional condition to the
extent that such condition mitigates the defendant’s culpability or to the extent that such
condition is otherwise plainly relevant; (5) physical condition, including drug dependence; (6)
previous employment record; (7) family ties and responsibilities; (8) community ties; (9) role in
the offense; (10) criminal history; and (11) degree of dependence upon criminal activity for a
livelihood. See 28 U.S.C. § 994(d). The Act also directs the Commission to ensure that the
guidelines and policy statements “are entirely neutral” as to five characteristics — race, sex,
national origin, creed, and socioeconomic status. See 28 U.S.C. § 994(d).

Third, the Act directs the Commission to ensure that the guidelines and policy statements, in
recommending a term of imprisonment or length of a term of imprisonment, reflect the
“general inappropriateness” of considering five of those characteristics — education; vocational
skills; employment record; family ties and responsibilities; and community ties. See 28 U.S.C.
§ 994(e).

In formulating the guidelines used to calculate the guideline range, the Commission remains
cognizant of these detailed instructions directing the Commission to consider whether, and to
what extent, specific offense-based and offender-based factors are relevant to sentencing. See
28 U.S.C. § 994(c), (d). Similarly, the Commission has ensured that the guidelines, policy
statements, and commentary used to calculate the guideline range are: (1) neutral as to the
race, sex, national origin, creed, and socioeconomic status of the defendant; and (2) generally
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CHAPTER ONE

Guideline 2023 Guideline Location 2024-2025 Revisions

do not reflect consideration of education, vocational skills, employment record, family ties and
responsibilities, and community ties of the defendant in recommending a term of
imprisonment or length of imprisonment. See 28 U.S.C. § 994(d), (e).

The requirements and limitations imposed upon the Commission by 28 U.S.C. § 994, however,
do not apply to the sentencing court. To the contrary, Congress set forth the factors that a
court must consider in imposing a sentence that is “sufficient but not greater than necessary”
to comply with the purposes of sentencing in 18 U.S.C. § 3553(a). These statutory factors
§1A3.1 Background permit a sentencing court to consider the “widest possible breadth of information” about a
defendant ensuring the court is in “possession of the fullest information possible concerning
the defendant’s life and characteristics.” See Pepper v. United States, 562 U.S. 476, 488 (2011);
see also Concepcion v. United States, 597 U.S. 481, 493 (2022). Accordingly, the application
instructions set forth in the following part are structured to reflect this two-step

process whereby the sentencing court must first correctly calculate the applicable guideline
range as the “starting point and initial benchmark” and then must determine an appropriate
sentence upon consideration of all the factors set forth by Congress in 18 U.S.C. § 3553(a). See
Gall v. United States, 552 U.S. 38, 49-51 (2007).

(a) STEP ONE: CALCULATION OF GUIDELINE RANGE AND DETERMINATION OF SENTENCING
REQUIREMENTS AND OPTIONS UNDER THE GUIDELINES MANUAL.—The court shall determine
the kinds of sentence and the guideline range as set forth in the guidelines (see 18 U.S.C.

§ 3553(a)(4)) by applying the provisions of this manual in the following order, except as
specifically directed:

§1B1.1(a)

§1B1.1

(5) Apply the adjustment as-appropriate-for the defendant’s acceptance of responsibility and
the reduction pursuant to an early disposition program, as appropriate, from Parts E and F of

§1B1.1(a)(5) Chapter Three.

§1B1.1(a)(9) (9) Apply, as appropriate, Part K of Chapter Five.
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Guideline 2023 Guideline Location

2024-2025 Revisions

STEP TWO: CONSIDERATION OF FACTORS SET FORTH IN 18 U.S.C. § 3553(a).—

After determining the kinds of sentence and guidelines range pursuant to subsection (a) of
§1B1.1 (Application Instructions) and 18 U.S.C. § 3553(a)(4) and (5), the court shall consider
the other applicable factors in 18 U.S.C. § 3553(a) to determine a sentence that is sufficient,
but not greater than necessary, to comply with the purposes of sentencing. Specifically, as set

§1B1.1(b) forth in 18 U.S.C. § 3553(a), in determining the particular sentence to be imposed, the court
shall also consider—
(1) the nature and circumstances of the offense and the history and characteristics of the
§1B1.1 defendant;
(2) the need for the sentence imposed to meet the purposes of sentencing listed in 18 U.S.C. §
3553(a)(2);
(3) the kinds of sentences available;
(4) the need to avoid unwarranted sentence disparities among defendants with similar records
who have been found guilty of similar conduct; and
(5) the need to provide restitution to any victims of the offense.
§1B1.1(c)
Application Note 1(F)
Chapter One 7| Page
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Guideline 2023 Guideline Location

§1B1.1

Application Note 1(F)

2024-2025 Revisions

Background

The court must impose a sentence “sufficient, but not greater than necessary,” to comply with
the purposes of sentencmg set forth in 18 U S.C.§ 3553(a)(2) See 18 U. S C.§ 3553(a)

&s—seﬂ%eﬂe%ﬂﬁ}pesed—&ndei%he—&aﬂieweﬂesekmm%&@mdehnes—} This guldehne 18

structured to reflect the advisory sentencing scheme established following the Supreme Court’s
decision in United States v. Booker, 543 U.S. 220 (2005), by setting forth both essential steps of
the court’s inquiry in making this determination.

Originally, the guidelines were mandatory, with limited exceptions. See 18 U.S.C. § 3553(b).
Later, in United States v. Booker, 543 U.S. 220 (2005), the Supreme Court held that the
provision in 18 U.S.C. § 3553(b) making the guidelines mandatory was unconstitutional.
Following Booker, district courts are first required to properly calculate and consider the
guidelines when sentencing. See 18 U.S.C. § 3553(a)(4), (a)(b); Booker, 543 U.S. at 264 (“The
district courts, while not bound to apply the Guidelines, must . . . take them into account when
sentencing.”); Rita v. United States, 551 U.S. 338, 351 (2007) (stating that a district court
should begin all sentencing proceedings by correctly calculating the applicable Guidelines
range); Gall v. United States, 552 U.S. 38, 49 (2007) (“As a matter of administration and to
secure nationwide consistency, the Guidelines should be the starting point and the initial
benchmark.”); Peugh v. United States, 569 U.S. 530 (2013) (noting that “the post-Booker

Chapter

One

8| Page




CHAPTER ONE

Guideline 2023 Guideline Location 2024-2025 Revisions

federal sentencing system adopted procedural measures that make the guidelines the
‘lodestone’ of sentencing”). Step one sets forth the steps for properly calculating the guidelines.

District courts are then required to fully and carefully consider the additional factors set forth
in 18 U.S.C. § 3553(a), which include: (1) the nature and circumstances of the offense and the
§1B1.1 Background history and characteristics of the defendant; (2) the need for the sentence imposed to meet the
purposes of sentencing listed in 18 U.S.C. § 3553(a)(2); (3) the kinds of sentence available; (4)
the need to avoid unwarranted sentence disparities among defendants with similar records
who have been found guilty of similar conduct; and (5) the need to provide restitution to any
victims of the offense. See Rita, 551 U.S. at 351. Step two, as set forth in subsection (b), reflects
this step of the sentencing process.

This section provides the basic rules for determining the guidelines applicable to the offense
conduct under Chapter Two (Offense Conduct). The court is to use the Chapter Two guideline
section referenced in the Statutory Index (Appendix A) for the offense of conviction. However,
(A) in the case of a plea agreement (written or made orally on the record) containing a
stipulation that specifically establishes a more serious offense than the offense of conviction,
the Chapter Two offense guideline section applicable to the stipulated offense is to be used;
. and (B) for statutory provisions not listed in the Statutory Index, the most analogous

31B1.2 Application Note 1 guideline, determined pursuant to §2X5.1 (Other Offenses), is to be used.

In the case of a particular statute that proscribes only a single type of criminal conduct, the
offense of conviction and the conduct proscribed by the statute will coincide, and the Statutory
Index will specify only one offense guideline for that offense of conviction. In the case of a
particular statute that proscribes a variety of conduct that might constitute the subject of
different offense guidelines, the Statutory Index may specify more than one offense guideline
for that particular statute, and the court will determine which of the referenced guideline
sections is most appropriate for the offense conduct charged in the count of which the
defendant was convicted. If the offense involved a conspiracy, attempt, or solicitation, refer to
§2X1.1 (Attempt, Solicitation, or Conspiracy) as well as the guideline referenced in the
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§1B1.2

Application Note 1

2024-2025 Revisions

Statutory Index for the substantive offense. For statutory provisions not listed in the Statutory
Index, the most analogous guideline is to be used. See §2X5.1 (Other Offenses).

As set forth in the first paragraph of this note, an exception to this general rule is that if a plea
agreement (written or made orally on the record) contains a stipulation that establishes a
more serious offense than the offense of conviction, the guideline section applicable to the
stipulated offense is to be used. A factual statement or a stipulation contained in a plea
agreement (written or made orally on the record) is a stipulation for purposes of subsection (a)
only if both the defendant and the government explicitly agree that the factual statement or
stipulation is a stipulation for such purposes. However, a factual statement or stipulation
made after the plea agreement has been entered, or after any modification to the plea
agreement has been made, is not a stipulation for purposes of subsection (a). The sentence that
shall be imposed is limited, however, to the maximum authorized by the statute under which
the defendant is convicted. See Chapter Five, Part G (Implementing the Total Sentence of
Imprisonment). For example, if the defendant pleads guilty to theft, but admits the elements of
robbery as part of the plea agreement, the robbery guideline is to be applied. The sentence,
however, may not exceed the maximum sentence for theft. See H. Rep. 98-1017, 98th Cong., 2d
Sess. 99 (1984).

The exception to the general rule has a practical basis. In a case in which the elements of an
offense more serious than the offense of conviction are established by a plea agreement, it may
unduly complicate the sentencing process if the applicable guideline does not reflect the
seriousness of the defendant’s actual conduct. Without this exception, the court would be
forced to use an artificial guideline and then departfremit-impose a sentence that is greater
than the otherwise applicable guideline range to the degree the court found necessary based
upon the more serious conduct established by the plea agreement. The probation officer would
first be required to calculate the guideline for the offense of conviction. However, this guideline
might even contain characteristics that are difficult to establish or not very important in the
context of the actual offense conduct. As a simple example, §2B1.1 (Theft, Property
Destruction, and Fraud) contains monetary distinctions which are more significant and more
detailed than the monetary distinctions in §2B3.1 (Robbery). Then, the probation officer might
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need to calculate the robbery guideline to assist the court in determining the-an appropriate
degree-of-departure-sentence in a case in which the defendant pled guilty to theft but admitted
committing robbery. This cumbersome, artificial procedure is avoided by using the exception
rule in guilty or nolo contendere plea cases where it is applicable.

§1B1.2 Application Note 1
As with any plea agreement, the court must first determine that the agreement is acceptable,
in accordance with the policies stated in Chapter Six, Part B (Plea Agreements). The limited
exception provided here applies only after the court has determined that a plea, otherwise
fitting the exception, is acceptable.

(b) CHAPTERS FOUR (CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD) AND FIVE (DETERMINING
THE-SENTENCING-DETERMINING THE SENTENCING RANGE AND OPTIONS UNDER THE

§1B1.3(b) GUIDELINES).—Factors in Chapters Four and Five that establish the guideline range shall be
determined on the basis of the conduct and information specified in the respective guidelines.

Scope.—Because a count may be worded broadly and include the conduct of many
participants over a period of time, the scope of the “jointly undertaken criminal activity” is not
necessarily the same as the scope of the entire conspiracy, and hence relevant conduct is not
§1B1.3 necessarily the same for every participant. In order to determine the defendant’s
accountability for the conduct of others under subsection (a)(1)(B), the court must first
Application Note 3(B) determine the scope of the criminal activity the particular defendant agreed to jointly
undertake (i.e., the scope of the specific conduct and objectives embraced by the defendant’s
agreement). In doing so, the court may consider any explicit agreement or implicit agreement
fairly inferred from the conduct of the defendant and others. Accordingly, the accountability of
the defendant for the acts of others is limited by the scope of his or her agreement to jointly
undertake the particular criminal activity. Acts of others that were not within the scope of the
defendant’s agreement, even if those acts were known or reasonably foreseeable to the
defendant, are not relevant conduct under subsection (a)(1)(B).

In cases involving contraband (including controlled substances), the scope of the jointly
undertaken criminal activity (and thus the accountability of the defendant for the contraband
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§1B1.3

Application Note 3(B)

2024-2025 Revisions

that was the object of that jointly undertaken activity) may depend upon whether, in the
particular circumstances, the nature of the offense is more appropriately viewed as one jointly
undertaken criminal activity or as a number of separate criminal activities.

A defendant’s relevant conduct does not include the conduct of members of a conspiracy prior
to the defendant joining the conspiracy, even if the defendant knows of that conduct (e.g., in
the case of a defendant who joins an ongoing drug distribution conspiracy knowing that it had
been selling two kilograms of cocaine per week, the cocaine sold prior to the defendant joining
the conspiracy is not included as relevant conduct i in determlmng the defendant’s offense

Application Note 6(B)

Risk or Danger of Harm.—If the offense guideline includes creating a risk or danger of
harm as a specific offense characteristic, whether that risk or danger was created is to be
considered in determining the offense level. See, e.g., §2K1.4 (Arson; Property Damage by Use
of Explosives); §2Q1.2 (Mishandling of Hazardous or Toxic Substances or Pesticides). If,
however, the guideline refers only to harm sustained (e.g., §2A2.2 (Aggravated Assault);
§2B3.1 (Robbery)) or to actual, attempted or intended harm (e.g., §2B1.1 (Theft, Property
Destruction, and Fraud); §2X1.1 (Attempt, Solicitation, or Conspiracy)), the risk created enters
into the determination of the offense level only insofar as it is incorporated into the base
offense level. Unless clearly indicated by the guidelines, harm that is merely risked is not to be
treated as the equlvalent of harm that occurred I—n—a—e&se—m—wkﬁeh—ere&t}eﬁ—ef—le}sﬂk—rs—ﬂet

(G%e&ndrs—fer—Dep&Pt&Pe)—The extent to Wthh harm that was attempted or 1ntended enters into
the determination of the offense level should be determined in accordance with §2X1.1
(Attempt, Solicitation, or Conspiracy) and the applicable offense guideline.
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§1B1.4

§1B1.4

2024-2025 Revisions

Information to be Used in Imposing Sentence-(Seleeting-a Point-Withinthe
Cuideline R D i £ he Guidelines)

In determining the sentence to impose-withintheguideline rangeor-whether-a-departure
from-the guidelines-is-warranted, the court may consider, without limitation, any information

concerning the background, character and conduct of the defendant, unless otherwise
prohibited by law. See 18 U.S.C. § 3661.

Background

This section distinguishes between factors that determine the applicable guideline sentencing
range (§1B1.3) and information that a court may consider in imposing a sentence-withinthat
range. The section is based on 18 U.S.C. § 3661, which recodifies 18 U.S.C. § 3577. The
recodification of this 1970 statute in 1984 with an effective date of 1987 (99 Stat. 1728), makes
it clear that Congress intended that no limitation would be placed on the information that a
court may consider in imposing an appropriate sentence under the future guideline sentencing
system A court is not precluded from con81der1ng 1nformatlon that the guldehnes do not take

example if the defendant commltted two robberles but as part of a plea negotlatlon entered a
guilty plea to only one, the robbery that was not taken into account by the guidelines-would
may prov1de a reason for sentencing at the top of, or above, the guldehne range—&nd—may

§1B1.7

§1B1.7

The Commentary that accompanies the guideline sections may serve a number of purposes.
HFirstt- [t may interpret the guideline or explain how it is to be applied. Failure to follow such
commentary could constitute an incorrect application of the guidelines, subjecting the sentence

to p0551b1e reversal on appeal See 18 U.S. C § 3742 Seeeﬁd—t—heueen}meﬂfeaey—ma%s&gges%
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§1B1.7

§1B1.7

2024-2025 Revisions

Einally; In addition, the commentary may provide background information, including factors
con51dered in promulgatlng the guideline or reasons underlymg promulgatlon of the guideline.

§1B1.8

§1B1.8(b)(5)

(5) in determining whether, or to what extent, a-dewnward-departurefromthe guidelineds
warranted-to impose a sentence that is below the otherwise applicable guideline range

pursuant to a government motion under §5K1.1 (Substantial Assistance to Authorities).

Application Note 1

This provision does not authorize the government to withhold information from the court but
provides that self-incriminating information obtained under a cooperation agreement is not to
be used to determine the defendant’s guideline range. Under this provision, for example, if a
defendant is arrested in possession of a kilogram of cocaine and, pursuant to an agreement to
provide information concerning the unlawful activities of co-conspirators, admits that he
assisted in the importation of an additional three kilograms of cocaine, a fact not previously
known to the government, this admission would not be used to increase his applicable

guldehne range, except to the extent prov1ded n the agreement A}t—he&gh—the—gu&delme—}tself

Paﬁge—shaﬂ—ﬂet—beAised—te—defmF&pw&Pd— In contrast subsectlon (b)(5) pr0v1des that

consideration of such information is appropriate in determining whether, ané-or to what
extent, a-dewnward-departureis-warranted-to impose a sentence that is below the otherwise
applicable guideline range pursuant to a government motion under §5K1.1 (Substantial
Assistance to Authorities);eg. For example, a court may refuse to depart-downward-impose a
sentence that is below the otherwise applicable guideline range on the basis of such
information.

§1B1.9

Application Note 2

The guidelines for sentencing on multiple counts do not apply to counts that are Class B or C
misdemeanors or infractions. Sentences for such offenses may be consecutive to or concurrent
with sentences imposed on other counts. In imposing sentence, the court should, however,
consider the relationship between the Class B or C misdemeanor or infraction and any other
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offenses of which the defendant is convicted. For example, in a case where the defendant wore
or displayed an official, or counterfeit official, insignia or uniform received in violation of 18
U.S.C. § 716 while committing an offense covered by the guidelines, it would be appropriate for
§1B1.9 Application Note 2 the court to consider this fact as an aggravating factor in determining the appropriate
sentence even though section 716 is a Class B misdemeanor not covered by the guidelines. See
Violence Against Women and Department of Justice Reauthorization Act of 2005, Pub. L.
109-162, § 1191(c).

Eligibility.—Eligibility for consideration under 18 U.S.C. § 3582(c)(2) is triggered only by an
amendment listed in subsection (d) that lowers the applicable guideline range (i.e., the
guideline range that corresponds to the offense level and criminal history category determined
pursuant to §1B1.1(a)(1)—(7), which is determined before consideration of any-departure
Application Note 1(A) provision-in-the-Guidelines Manual oranyvarianee-Part K of Chapter Five and §1B1.1(b)).
Accordingly, a reduction in the defendant’s term of imprisonment is not authorized under 18
U.S.C. § 3582(c)(2) and is not consistent with this policy statement if: (i) none of the
amendments listed in subsection (d) is applicable to the defendant; or (i1) an amendment listed
in subsection (d) is applicable to the defendant but the amendment does not have the effect of
lowering the defendant’s applicable guideline range because of the operation of another
guideline or statutory provision (e.g., a statutory mandatory minimum term of imprisonment).
§1B1.10

Application of Subsection (b)(2).—Under subsection (b)(2), the amended guideline range
determined under subsection (b)(1) and the term of imprisonment already served by the
defendant limit the extent to which the court may reduce the defendant’s term of
imprisonment under 18 U.S.C. § 3582(c)(2) and this policy statement. Specifically, as provided
Application Note 3 in subsection (b)(2)(A), if the term of imprisonment imposed was within the guideline range
applicable to the defendant at the time of sentencing, the court may reduce the defendant’s
term of imprisonment to a term that is no less than the minimum term of imprisonment
provided by the amended guideline range determined under subsection (b)(1). For example, in
a case in which: (A) the guideline range applicable to the defendant at the time of sentencing
was 70 to 87 months; (B) the term of imprisonment imposed was 70 months; and (C) the
amended guideline range determined under subsection (b)(1) is 51 to 63 months, the court may
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reduce the defendant’s term of imprisonment, but shall not reduce it to a term less than 51
months.

If the term of imprisonment imposed was outside the guideline range applicable to the
defendant at the time of sentencing, the limitation in subsection (b)(2)(A) also applies. Thus, if
the term of imprisonment imposed in the example provided above was not a sentence of 70
months (within the guidelines range) but instead was a sentence of 56 months (constituting a
downward-departure-er-variance-a sentence that is below the otherwise applicable guideline
range), the court likewise may reduce the defendant’s term of imprisonment, but shall not
reduce it to a term less than 51 months.

Subsection (b)(2)(B) provides an exception to this limitation, which applies if the term of
imprisonment imposed was less than the term of imprisonment provided by the guideline
range applicable to the defendant at the time of sentencing pursuant to a government motion
to reflect the defendant’s substantial assistance to authorities. In such a case, the court may
reduce the defendant’s term, but the reduction is not limited by subsection (b)(2)(A) to the
minimum of the amended guideline range. Instead, as provided in subsection (b)(2)(B), the
court may, if appropriate, provide a reduction comparably less than the amended guideline
range. Thus, if the term of imprisonment imposed in the example provided above was 56
months pursuant to a government motion to reflect the defendant’s substantial assistance to
authorities (representing a-dewnward-departure-reduction of 20 percent below the minimum
term of imprisonment provided by the guideline range applicable to the defendant at the time
of sentencing), a reduction to a term of imprisonment of 41 months (representing a reduction of
approximately 20 percent below the minimum term of imprisonment provided by the amended
guideline range) would amount to a comparable reduction and may be appropriate.

The provisions authorizing such a government motion are §5K1.1 (Substantial Assistance to
Authorities) (authorizing the court, upon government motion, a-dewnward-departure-to impose
a sentence that is below the otherwise applicable guideline range based on the defendant’s
substantial assistance); 18 U.S.C. § 3553(e) (authorizing the court, upon government motion,
to impose a sentence below a statutory minimum to reflect the defendant’s substantial

Chapter
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assistance); and Fed. R. Crim. P. 35(b) (authorizing the court, upon government motion, to
reduce a sentence to reflect the defendant’s substantial assistance).

In no case, however, shall the term of imprisonment be reduced below time served.
See subsection (b)(2)(C). Subject to these limitations, the sentencing court has the discretion to
determine whether, and to what extent, to reduce a term of imprisonment under this section.

§1B1.12

§1B1.12

The sentencing guidelines do not apply to a defendant sentenced under the Federal Juvenile
Delinquency Act (18 U.S.C. §§ 5031-5042). However, the sentence imposed upon a juvenile
delinquent may not exceed the maximum of the guideline range applicable to an otherwise
similarly situated adult defendant unless the court finds an aggravating factor sufficient to
warrant an-upward-departurefrem-imposing a sentence greater than that guideline range in
determining the appropriate sentence to impose pursuant to 18 U.S.C. § 3553(a). See 18 U.S.C.
§ 5037(c); United States v. R.L.C., 503 U.S. 291 (1992). Therefore, a necessary step in
ascertaining the maximum sentence that may be imposed upon a juvenile delinquent is the
determination of the guideline range that would be applicable to a similarly situated adult
defendant.

Chapter
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Chapter Two pertains to offense conduct. The chapter is organized by offenses and divided into
parts and related sections that may cover one statute or many. Each offense has a
corresponding base offense level and may have one or more specific offense characteristics that
adjust the offense level upward or downward. Certain factors relevant to the offense that are
not covered in specific guidelines in Chapter Two are set forth in Chapter Three, Parts A
(Victim-Related Adjustments), B (Role in the Offense), and C (Obstruction and Related
Adjustments); and Chapter Four, Parts B (Career Offenders and Criminal Livelihood) and C

(Adjustment for Certain Zero-Point Offenders);-and-Chapter Five, Part K (Departures).

§2A1.1

Application Note 2(A), (B)

I " FTifeS :

A)-Offenses Involving Premeditated Killing.—In the case of premeditated killing, life
imprisonment is the approprlate sentence if a sentence of death is not 1mpose A downward

}S—U—S—G—§—3553€e)— If a mandatory statutory terrn of life 1mpr1sonment apphes a lesser term
of imprisonment is permissible only in cases in which the government files a motion pertaining
to the defendant’s substantial assistance, as provided in 18 U.S.C. § 3553(e).

Chapter Two
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Application Note 1
§2A2.1 Application Note 2
§2A2.4 Application Note 3
§2A3.1 Application Note 6
§2A3.2 Application Note 6
§2A3.6 Application Note 4
§2A5.3 Application Note 2
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§2A6.1 Application Note 4(A), (B)
§2A6.2 Application Note 5
(A) In General.—The adjustments in subsection (b)(9) are alternative rather than cumulative.
Application Note 8(A) TP CTROWOVCTROTCTHAt ORC-OILRC CRUMOTAeE ° PPHOGAREP ©
§2B1.1

Application Note 21(A)—
(D)

Chapter
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Application Note 21(A)—
D)
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Application Note 21(A)—
(D)

§2B1.5 Application Note 9
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Application Note 9

The base offense level for residential burglary is higher than for other forms of burglary
because of the increased risk of physical and psychological injury. Weapon possession, but not
§2B2.1 Background use, is a specific offense characteristic because use of a weapon (including to threaten)
ordinarily would make the offense robbery. Weapon-use-would-be-a-ground for-upward
departure:

§2B3.1 Application Note 5

Application Note 7
§2B3.2

Application Note 8

§2B5.3 Application Note 5(A)—(D) | determining-whether-a-departure-may-be-warranted:
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§2C1.1

Application Note 5

Application of Subsection (c).—For the purposes of determining whether to apply the cross
references in this section, the “resulting offense level” means the final offense level (i.e., the
offense level determined by taking into account both the Chapter Two offense level and any
applicable adjustments from Chapter Three, Parts A—DE). See §1B1.5(d); Application Note 2 of
the Commentary to §1B1.5 (Interpretation of References to Other Offense Guidelines).

Application Note 7

§2C1.8

Application Note 4

Chapter
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“Mixture or Substance”.—“Mixture or substance’ as used in this guideline has the same
meaning as in 21 U.S.C. § 841, except as expressly provided. Mixture or substance does not
include materials that must be separated from the controlled substance before the controlled
substance can be used. Examples of such materials include the fiberglass in a
cocaine/fiberglass bonded suitcase, beeswax in a cocaine/beeswax statue, and waste water from
an illicit laboratory used to manufacture a controlled substance. If such material cannot
readily be separated from the mixture or substance that appropriately is counted in the Drug
Quantity Table, the court may use any reasonable method to approximate the weight of the
mixture or substance to be counted.

Similarly, in the case of marihuana having a moisture content that renders the marihuana
unsuitable for consumption without drying (this might occur, for example, with a bale of rain-
soaked marihuana or freshly harvested marihuana that had not been dried), an approximation
of the weight of the marihuana without such excess moisture content is to be used.

Application Note 10

Determining Quantity of LSD.—LSD on a blotter paper carrier medium typically is marked
so that the number of doses (“hits”) per sheet readily can be determined. When this is not the
case, it is to be presumed that each 1/4 inch by 1/4 inch section of the blotter paper is equal to
one dose.

Application Note 18(A)

(A) Hazardous or Toxic Substances (Subsection (b)(14)(A)).—Subsection (b)(14)(A)
applies if the conduct for which the defendant is accountable under §1B1.3 (Relevant Conduct)
involved any discharge, emission, release, transportation, treatment, storage, or disposal

Chapter
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violation covered by the Resource Conservation and Recovery Act, 42 U.S.C. § 6928(d); the
Federal Water Pollution Control Act, 33 U.S.C. § 1319(c); the Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U.S.C. § 9603(b); or 49 U.S.C. § 5124 (relating
to violations of laws and regulations enforced by the Department of Transportation with
respect to the transportatlon of hazardous materlal) I—H—seme—e&ses—t-he—eﬂhecneement—&ﬂde%

Application Note 18(A) Adé&t}eﬁal-ly In determlnlng the amount of restltutlon under §5E1 1 (Restltutlon) and n
fashioning appropriate conditions of probation and supervision under §§5B1.3 (Conditions of
Probation) and 5D1.3 (Conditions of Supervised Release), respectively, any costs of
environmental cleanup and harm to individuals or property shall be considered by the court in
cases involving the manufacture of amphetamine or methamphetamine and should be

§2D1.1 considered by the court in cases involving the manufacture of a controlled substance other
than amphetamine or methamphetamine. See 21 U.S.C. § 853(q) (mandatory restitution for
cleanup costs relating to the manufacture of amphetamine and methamphetamine).

Application of Subsection (e)(1).—

Ay Definition-—For purposes of this guideline, “sexual offense” means a “sexual act” or
Application Note 22(A), “sexual contact” as those terms are defined in 18 U.S.C. § 2246(2) and (3), respectively.
B)

Cases Involving Mandatory Minimum Penalties.—Where a mandatory (statutory)
minimum sentence applies, this mandatory minimum sentence may be “waived” and a lower
Application Note 24 sentence imposed-Greluding-a-downward-departure), as provided in 28 U.S.C. § 994(n), by
reason of a defendant’s “substantial assistance in the investigation or prosecution of another
person who has committed an offense.” See §5K1.1 (Substantial Assistance to Authorities). In
addition, 18 U.S.C. § 3553(f) provides an exception to the applicability of mandatory minimum

Chapter Two 26 | Page



CHAPTER TWO

Guideline 2023 Guideline Location 2024-2025 Revisions

sentences in certain cases. See §5C1.2 (Limitation on Applicability of Statutory Minimum
Application Note 24 Sentences in Certain Cases).

§2D1.1 Application Note 27(A)—
(E)

Chapter Two 27| Page



CHAPTER TWO

Guideline

Application Note 27(A)—

2023 Guideline Location

(E)

2024-2025 Revisions

Chapter Two




CHAPTER TWO

Guideline

2023 Guideline Location

Application Note 27(A)—
(E)

2024-2025 Revisions

§2D1.5

Application Note 2

§2D1.7

Application Note 1

§2D1.11

Application Note 1(C)

Application Note 4

Application of Subsection (b)(3).—Subsection (b)(3) applies if the conduct for which the
defendant is accountable under §1B1.3 (Relevant Conduct) involved any discharge, emission,
release, transportation, treatment, storage, or disposal violation covered by the Resource
Conservation and Recovery Act, 42 U.S.C. § 6928(d), the Federal Water Pollution Control Act,
33 U.S.C. § 1319(c), the Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. § 9603(b), and 49 U.S.C. § 5124 (relating to violations of laws and regulations
enforced by the Department of Transportation with respect to the transportation of hazardous
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pr&Pd—dep&mwe—ma-yLbe—wa%P&Héed—Adét—}eﬂaﬂ-}L Any costs of env1ronmenta1 cleanup and
harm to persons or property should be considered by the court in determining the amount of
restitution under §5E1.1 (Restitution) and in fashioning appropriate conditions of supervision
under §§5B1.3 (Conditions of Probation) and 5D1.3 (Conditions of Supervised Release).

§2D1.12

Application Note 1

Application Note 3

Subsection (b)(2) applies if the conduct for which the defendant is accountable under §1B1.3
(Relevant Conduct) involved any discharge, emission, release, transportation, treatment,
storage, or disposal violation covered by the Resource Conservation and Recovery Act, 42
U.S.C. § 6928(d), the Federal Water Pollution Control Act, 33 U.S.C. § 1319(c), the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C.

§ 9603(b), and 49 U.S.C. § 5124 (relating to violations of laws and regulations enforced by the
Department of Transportation with respect to the transportation of hazardous material). Ia

depa%mpe—ma-}hbe—w&ﬁ&n%ed—Add}Heﬂaﬂ-}L Any costs of env1ronmental cleanup and harm to
persons or property should be considered by the court in determining the amount of restitution
under §5E1.1 (Restitution) and in fashioning appropriate conditions of supervision under
§§5B1.3 (Conditions of Probation) and 5D1.3 (Conditions of Supervised Release).

§2D2.1

Application Note 1

Chapter
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This section implements the direction to the Commission in section 6482 of the Anti-Drug
Abuse Act of 1988. Offenses covered by this guideline may vary widely with regard to harm
and risk of harm. The offense levels assume that the offense involved the operation of a

§2D2.3 Background . :
common carrier carrying a number of passengers, e.g., a bus. Hne-or-only-afew passengers

Certain conduct may be charged in the count of conviction as part of a “pattern of racketeering
activity” even though the defendant has previously been sentenced for that conduct. Where
such previously imposed sentence resulted from a conviction prior to the last overt act of the
instant offense, treat as a prior sentence under §4A1.2(a)(1) and not as part of the instant

32E1.1 Application Note 4 offense. This treatment is designed to produce a result consistent with the distinction between
the instant offense and criminal history found throughout the guidelines. Hthistreatment
§2E3.1 Application Note 2
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Application of Subsection (b)(1).—Subsection (b)(1) provides an enhancement for fraud or
coercion that occurs as part of the offense and antlclpates no bodlly 1n]ury H bodilyanjury

purposes of subsectlon (b)(1) ‘coercion’ 1ncludes any form of conduct that negates the
voluntariness of the victim. This enhancement would apply, for example, in a case in which the
ability of the victim to appraise or control conduct was substantially impaired by drugs or

Application Note 2

§2G1.1 alcohol. This characteristic generally will not apply if the drug or alcohol was voluntarily
taken.
Application Note 6 departure-may-be-warranted:
§2G1.3 Application Note 7 departure-may-be-warranted:

§2G2.1 Application Note 8 mvolved more than 10 minors:

(B) Determining the Number of Images.—For purposes of determining the number of
1images under subsection (b)(7):

1) Each photograph, plcture computer or computer-generated i image, or any sumlar visual

§2G2.2 Application Note 6(B)

dep&Pt&Pe—may—be—w&PP&Hted— .
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Application Note 9

§2H2.1 Application Note 1

§2H3.1 Application Note 5(A), (B)

Application Note 3

§2H4.1
Application Note 4
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Application Note 4
§2J1.3 Application Note 4
§2J1.6 Application Note 4
Application Note 10
§2K1.3
As used in subsections (b)(3) and (c)(1), “another felony offense” and “another offense” refer
to offenses other than explosives or firearms possession or trafficking offenses. However,-where
Application Note 11
Chapter Two 34| Page
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In addition, for purposes of subsection (c)(1)(A), “that other offense” means, with respect to
an offense under 18 U.S.C. § 842(p)(2), the underlying Federal crime of violence.

§2K1.4

Application Note 3

§2K2.1

§2K2.1(b)(9)(B)

(B) does not have more than 1 criminal history point, as determined under §4A1.1 (Criminal
History Category) and §4A1 2 (Deflmtlons and Instructions for Computmg Criminal Hlstory)
read together;b 3 3 3 ;

G#Gmmrfal—khsfeeﬂl—G&tegeﬁ'-) and

Application Note 7

Destructive Devices.—A defendant whose offense involves a destructive device receives both
the base offense level from the subsection applicable to a firearm listed in 26 U.S.C. § 5845(a)
(e.g., subsection (a)(1), (a)(3), (a)(4)(B), or (a)(5)), and the applicable enhancement under
subsection (b)(3). Such devices pose a considerably greater risk to the public welfare than other
National Firearms Act weapons.
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§2K2.1
Application Note 13(B)
Application Note 14(D)
(a) If the defendant, whether or not convicted of another crime, was convicted of violating
section 844(h) of title 18, United States Code, the guideline sentence is the term of
§2K2.4(a) imprisonment required by statute. Chapters Three (Adjustments), Parts A through E, and
Four (Criminal History and Criminal Livelihood) shall not apply to that count of conviction.
§2K2.4 (b) Except as provided in subsection (c), if the defendant, whether or not convicted of another
crime, was convicted of violating section 924(c) or section 929(a) of title 18, United States Code,
§2K2.4(b) the guideline sentence is the minimum term of imprisonment required by statute. Chapters
Three, Parts A through E, and Four shall not apply to that count of conviction.
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If the defendant (1) was convicted of violating section 924(c) or section 929(a) of title 18, United
States Code; and (2) as a result of that conviction (alone or in addition to another offense of
conviction), is determined to be a career offender under §4B1.1 (Career Offender), the
guideline sentence shall be determined under §4B1.1(c). Except for §§3E1.1 (Acceptance of
Responsibility), 4B1.1, and 4B1.2 (Definitions of Terms Used in Section 4B1.1), Chapters
Three, Parts A through E, and Four shall not apply to that count of conviction.

Application Note 2(A), (B)

Application of Subsection (b).—

A)-In-General—Sections 924(c) and 929(a) of title 18, United States Code, provide
mandatory minimum terms of imprisonment (e.g., not less than five years). Except as provided
1n subsection (c), in a case in which the defendant is convicted under 18 U.S.C. § 924(c) or

§ 929(a), the guideline sentence is the minimum term required by the relevant statute. Each of
18 U.S.C. §§ 924(c) and 929(a) also requires that a term of imprisonment imposed under that
section shall run consecutively to any other term of imprisonment.

Application Note 4(C)

Chapter
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Application Note 5

Chapters Three and Four.—Except for those cases covered by subsection (c), do not apply
Chapter Three (Adjustments), Parts A through E, and Chapter Four (Criminal History and
Criminal Livelihood) to any offense sentenced under this guideline. Such offenses are excluded
from application of those chapters because the guideline sentence for each offense is
determined only by the relevant statute. See §§3D1.1 (Procedure for Determining Offense
Level on Multiple Counts) and 5G1.2. In determining the guideline sentence for those cases
covered by subsection (c): (A) the adjustment in §3E1.1 (Acceptance of Responsibility) may
apply, as provided in §4B1.1(c); and (B) no other adjustments in Chapter Three, Parts A
through D, and no provisions of Chapter Four, other than §§4B1.1 and 4B1.2, shall apply.

§2K2.5

Application Note 4

§2L1.1

Application Note 4

Application of Subsection (b)(7) to Conduct Constituting Criminal Sexual Abuse.—
Consistent with Application Note 1(ML) of §1B1.1 (Application Instructions), “serious bodily
injury” is deemed to have occurred if the offense involved conduct constituting criminal sexual
abuse under 18 U.S.C. § 2241 or § 2242 or any similar offense under state law.

Application Note 7(A)—(C)

Chapter
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§21.1.2

Application Note 6

Application Note 7

Chapter
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§21.1.2

Application Note 8

§2L.2.1 Application Note 3

Chapter Two
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§2L.2.1 Application Note 5
§2L.2.2 Application Note 6
The Commission has set the base offense level in this subpart on the assumption that the
information at issue bears a significant relation to the nation’s security, and that the
Application Note 2 revelt}on 111 s1gn1flcant ad adersely affecse01ty 1ntees “ rrevelationis A
§2M3.1
Application Note 3
§2M4.1 Application Note 1
§2M5.1 Application Note 3(A), (B)
Chapter Two 41| Page
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§2M5.1 Application Note 3(A), (B)
Under 22 U.S.C. § 2778, the President is authorized, through a licensing system administered
by the Department of State, to control exports of defense articles and defense services that he
deems critical to a security or foreign policy interest of the United States. The items subject to
control constitute the United States Munitions List, which is set out in 22 C.F.R. Part 121.1.
. Included in this list are such things as military aircraft, helicopters, artillery, shells, missiles,
Application Note 1 . 0 . D
rockets, bombs, vessels of war, explosives, military and space electronics, and certain firearms.
§2M5.2
Application Note 2
§2M5.3 Application Note 2(A), (B)

Chapter

T wo

42 | Page




CHAPTER TWO

Guideline 2023 Guideline Location 2024-2025 Revisions

§2M5.3 Application Note 2(A), (B)
§2N1.1 Application Note 1
§2N1.2 Application Note 1
§2N1.3 Application Note 1

Application Note 1

§2N2.1

Application Note 3(A), (B)
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§2P1.1 Application Note 4
§2P1.3 Application Note 1
§2Q1.1 Application Note 1

Application Note 4

Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual
environmental contamination. A wide range of conduct, involving the handling of different

Application Note 5 quantities of materlals with w1dely dlfferlng propens1t1es potentlally is covered Depend&ng

§2Q1.2

Application Note 6

Subsection (b)(3) provides an enhancement where a public disruption, evacuation or cleanup at

substantlal expense has been requlred Depead—r&g—u—pen—t—he—n&t—&re—e#&he—eeﬁt—am%eﬂ

Application Note 7

S 5
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Subsection (b)(4) applies where the offense involved violation of a permit, or where there was a

failure to obtam a permlt when one was requlred Depend&ng—apea—t—he—&a%e—&&d—q&&aﬁby—ef

Application Note 8

§2Q1.2
Application Note 9(A)—(C)
Application Note 3
Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual
environmental contamination. A wide range of conduct, involving the handling of different
§2Q1.3 quantities of materlals Wlth Wldely dlfferlng propens1t1es potentlally 18 covered Depending

Application Note 4
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Subsectlon (b)(2) applies to offenses where the public health is seriously endangered

Application Note 5

Subsection (b)(3) provides an enhancement where a public disruption, evacuation or cleanup at

Application Note 6 substantlal expense has been requlred Dependmg—upen—t—he—n&‘e&reuef—th&eeﬁ*&&m}n&b}en
§2Q1.3
Subsection (b)(4) applies where the offense involved violation of a permit, or where there was a
fallure to obtaln a permlt when one was requlred Depend—rngﬂ-pen—trhe—na%&m—and—qﬂanﬁbyef
Application Note 7
Application Note 8
§2Q1.4 Application Note 3(A), (B)
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Application Note 3(A), (B)

§2Q2.1 Application Note 5
Defendant with Previous Antitrust Convictions.—In the case of a defendant with
previous antitrust convictions, a sentence at the maximum of the applicable guideline range;

§2R1.1 Application Note 7 or an upward departure. may be warranted. See §4A 1.3 (Departures Based on Inadequaey of
Coimminal Hi o Poliey S ).

§2T1.8 Application Note 1 upward-departure-may be-warranted:

§2T2.1 Application Note 2 upward-departure:
This subpart deals with violations of 18 U.S.C. §§ 496, 541-545, 547, 548, 550, 551, 1915 and
19 U.S.C. §§ 283, 1436, 1464, 1465, 1586(e), 1708(b), and 3907, and is designed to address
violations involving revenue collection or trade regulation. It is intended to deal with some
types of contraband, such as certain uncertified diamonds, but is not intended to deal with the

Subpart 3 Introductory Comment importation of other types of contraband, such as drugs, or other items such as obscene
material, firearms or pelts of endangered species, the importation of which is prohibited or
restricted for non-economic reasons. Other, more specific criminal statutes apply to most of
these offenses. Importation of contraband or stolen goods not specifically covered by this
subpart would be a reason for referring to another, more specific guideline, if applicable;-orfor

Chapter Two
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Application Note 1

In General.—Guidelines and policy statements that can be applied meaningfully in the
absence of a Chapter Two offense guideline include: §3F1.1 (Early Disposition Programs
(Policy Statement)); §56B1.3 (Conditions of Probation); §5D1.1 (Imposition of a Term of
Supervised Release); §6D1.2 (Term of Supervised Release); §5D1.3 (Conditions of Supervised
Release); §56E1.1 (Restitution); §5E1.3 (Special Assessments); §5E1.4 (Forfeiture); Chapter
Five, Part F (Sentencing Options); §56G1.3 (Imposition of a Sentence on a Defendant Subject to
an Undischarged Term of Imprisonment or Anticipated State Term of Imprisonment); Chapter
Five, Part H(Speeific Offender-Charaeteristies); Chapter Five, Part J (Relief from Disability);
Chapter Five, Part K (Pepartures-Assistance to Authorities); and Chapter Six, Part A
(Sentencing Procedures); Chapter Six, Part B (Plea Agreements).

§2X5.1
Convictions under 18 U.S.C. § 1841(a)(1).—
A)In-General—If the defendant is convicted under 18 U.S.C. § 1841(a)(1), the Chapter Two
offense guideline that applies is the guideline that covers the conduct the defendant is
convicted of having engaged in, i.e., the conduct of which the defendant is convicted that
Application Note 2(A), (B) | violates a specific provision listed in 18 U.S.C. § 1841(b) and that results in the death of, or

bodily injury to, a child in utero at the time of the offense of conviction. For example, if the
defendant committed aggravated sexual abuse against the unborn child’s mother and it caused
the death of the child in utero, the applicable Chapter Two guideline would be §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).
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s d 1D Dy axricion An-11H A

followingeases: As identified by Congress in section 103 of Public Law 110-407, the following
factors may also warrant consideration in imposing a sentence under this guideline:

. (A) The defendant engaged in a pattern of activity involving use of a submersible vessel or
32X7.2 Application Note 1(A), (B) semi-submersible vessel described in 18 U.S.C. § 2285 to facilitate other felonies.
(B) The offense involved use of the vessel as part of an ongoing criminal organization or
enterprise.
Chapter Two
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Application Note 4

§3A1.2 Application Note 5

§3A1.3 Application Note 3

§3A1.4 Application Note 4
Organizer, Leader, Manager, or Supervisor of One or More Participants.—To qualify
for an adjustment under this section, the defendant must have been the organizer, leader,

§3B1.1 Application Note 2 manager, or supervisor of one or more other participants. An-upward-departure-maybe
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Application Note 3

“Reckless” is defined in the Commentary to §2A1.4 (Involuntary Manslaughter). For the
purposes of this guideline, “reckless” means that the conduct was at least reckless and includes

Application Note 2 any higher level of culpability. Hewes W ahig o W Foly an
§3C1.2
Application Note 6
This section outlines the procedure to be used for determining the combined offense level. After
any adjustments from Chapter Three, Parts E (Acceptance of Responsibility) and F (Early
Disposition Program), and Chapter Four, Parts B (Career Offenders and Criminal Livelihood)
and C (Adjustment for Certain Zero-Point Offenders) are made, this combined offense level is
used to determine the guideline sentence range. Chapter Five (Determining the-Sentence
§3D1.1 Background Determining the Sentencing Range and Options Under the Guidelines) discusses how to

determine the sentence from the (combined) offense level; §5G1.2 deals specifically with
determining the sentence of imprisonment when convictions on multiple counts are involved.
References in Chapter Five (Peterminingthe-Sentenee-Determining the Sentencing Range and
Options Under the Guidelines) to the “offense level” should be treated as referring to the
combined offense level after all subsequent adjustments have been made.

Ordinarily, the first step in determining the combined offense level in a case involving multiple
counts is to identify those counts that are sufficiently related to be placed in the same Group of
§3D1.2 Background Closely Related Counts (“Group”). This section specifies four situations in which counts are to
be grouped together. Although it appears last for conceptual reasons, subsection (d) probably
will be used most frequently.
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A primary consideration in this section is whether the offenses involve different victims. For
example, a defendant may stab three prison guards in a single escape attempt. Some would
argue that all counts arising out of a single transaction or occurrence should be grouped
together even when there are distinct v1ct1ms Although such a proposal was considered, it was
rejected because+ A
adegquately, in many cases, it would not adequately capture the scope and 1mpact of the
criminal behavior. Cases involving injury to distinct victims are sufficiently comparable,
whether or not the injuries are inflicted in distinct transactions, so that each such count
§3D1.2 Background should be treated separately rather than grouped together. Counts involving different victims
(or societal harms in the case of “victimless” crimes) are grouped together only as provided in
subsection (c) or (d).

Even if counts involve a single victim, the decision as to whether to group them together may
not always be clear cut. For example, how contemporaneous must two assaults on the same
victim be in order to warrant grouping together as constituting a single transaction or
occurrence? Existing case law may provide some guidance as to what constitutes distinct
offenses, but such decisions often turn on the technical language of the statute and cannot be
controlling. In interpreting this part and resolving ambiguities, the court should look to the
underlying policy of this part as stated in the Introductory Commentary.

§3D1.3 Application Note 4
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When Groups are of roughly comparable seriousness, each Group will represent one Unit.
When the most serious Group carries an offense level substantially higher than that applicable
to the other Groups, however, counting the lesser Groups fully for purposes of the table could
add excessive punishment, possibly even more than those offenses would carry if prosecuted
separately. To avoid this anomalous result and produce declining marginal punishment,
Groups 9 or more levels less serious than the most serious Group should not be counted for
purposes of the table, and that Groups 5 to 8 levels less serious should be treated as equal to
one-half of a Group. Thus, if the most serious Group is at offense level 15 and if two other
Groups are at level 10, there would be a total of two Units for purposes of the table (one plus
one- -half plus one- half) and the comblned offense level would be 17. Inasmﬂeh—&s—’ehe—maaﬂm&m

§3D1.5

Commentary

This section refers the court to Chapter Five (Determining the-Sentenee-Determining the
Sentencing Range and Options Under the Guidelines) in order to determine the total
punishment to be imposed based upon the combined offense level. The combined offense level

Chapter
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1s subject to adjustments from Chapter Three, Parts E (Acceptance of Responsibility) and F
§3D1.5 Commentary (Early Disposition Program), and Chapter Four, Parts B (Career Offenders and Criminal
Livelihood) and C (Adjustment for Certain Zero-Point Offenders).

Part F Title PART F — EARLY DISPOSITION PROGRAM

Early Disposition Programs (Policy Statement)

Upon motion of the Government, the court may decrease the defendant’s offense level

§3F1.1 §3F1.1 pursuant to an early disposition program authorized by the Attorney General of the United
States and the United States Attorney for the district in which the court resides. The level of
the decrease shall be consistent with the authorized program within the filing district and the
government motion filed, but shall be not more than 4 levels.

This policy statement implements the directive to the Commission in section 401(m)(2)(B) of
§3F1.1 Background the Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act of
2003 (the “PROTECT Act”, Public Law 108-21).
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The Comprehensive Crime Control Act sets forth four purposes of sentencing. (See 18 U.S.C.

§ 3553(a)(2).) A defendant’s record of past criminal conduct is directly relevant to those
purposes. A defendant with a record of prior criminal behavior is more culpable than a first
offender and thus deserving of greater punishment. General deterrence of criminal conduct
dictates that a clear message be sent to society that repeated criminal behavior will aggravate
the need for punishment with each recurrence. To protect the public from further crimes of the
particular defendant, the likelihood of recidivism and future criminal behavior must be
considered. Repeated criminal behavior is an indicator of a limited likelihood of successful
Part A Introductory rehabilitation.

Commentary
The specific factors included in §4A1.1 and-§4A13 are consistent with the extant empirical
research assessing correlates of recidivism and patterns of career criminal behavior. While
empirical research has shown that other factors are correlated highly with the likelihood of
recidivism, e.g., age and drug abuse, for policy reasons they were not included here at this
time. The Commission has made no definitive judgment as to the reliability of the existing
data. However, the Commission will review additional data insofar as they become available in
the future.

Prior convictions may represent convictions in the federal system, fifty state systems, the
District of Columbia, territories, and foreign, tribal, and military courts. There are
jurisdictional variations in offense definitions, sentencing structures, and manner of sentence
pronouncement. To minimize problems with imperfect measures of past crime seriousness,
criminal history categories are based on the maximum term imposed in previous sentences
rather than on other measures, such as whether the conviction was designated a felony or

J4AL1 Background misdemeanor. In-recognition-of the-imperfection-of this-measure however,§4A13-authe

Subsections (a), (b), and (c) of §4A1.1 distinguish confinement sentences longer than one year
and one month, shorter confinement sentences of at least sixty days, and all other sentences,
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such as confinement sentences of less than sixty days, probation, fines, and residency in a
halfway house.

§4A1.1 Background
Section 4A1.1(e) adds one point if the defendant receives 7 or more points under §4A1.1(a)
through (d) and was under a criminal justice sentence during any part of the instant offense.
FOREIGN SENTENCES
§4A1.2(h) Sentences resultlng frorn forelgn convictions are not counted—b&t—may—b&eens&defed—m&deiﬂ
TRIBAL COURT SENTENCES
§4A1.2(3) Sentences resultlng from tribal court conv1ct10ns are not counted—b&t—ma%e—ee&s&de%ed—&ndeic
§4A1.2 EXPUNGED CONVICTIONS
§4A1.2()

Sentences for expunged convictions are not counted—b&t—may—beeeﬁs&deieed—m&deﬂ%l—%

Application Note 3(A), (B)

Application of “Single Sentence” Rule (Subsection (a)(2)).—

A Predicate-Offenses-—In some cases, multiple prior sentences are treated as a single

sentence for purposes of calculating the criminal history score under §4A1.1(a), (b), and (c).
However, for purposes of determining predicate offenses, a prior sentence included in the
single sentence should be treated as if it received criminal history points, if it independently
would have received criminal history points. Therefore, an individual prior sentence may serve
as a predicate under the career offender guideline (see §4B1.2(c)) or other guidelines with
predicate offenses, if it independently would have received criminal history points. However,
because predicate offenses may be used only if they are counted “separately” from each other

Chapter
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(see §4B1.2(c)), no more than one prior sentence in a given single sentence may be used as a
predicate offense.

For example, a defendant’s criminal history includes one robbery conviction and one theft
conviction. The sentences for these offenses were imposed on the same day, eight years ago,
and are treated as a single sentence under §4A1.2(a)(2). If the defendant received a one-year
sentence of imprisonment for the robbery and a two-year sentence of imprisonment for the
theft, to be served concurrently, a total of 3 points is added under §4A1.1(a). Because this
particular robbery met the definition of a felony crime of violence and independently would
have received 2 criminal history points under §4A1.1(b), it may serve as a predicate under the
career offender guideline.

§4A1.2 Application Note 3(A), (B) | Note, however, that if the sentences in the example above were imposed thirteen years ago, the
robbery independently would have received no criminal history points under §4A1.1(b),
because it was not imposed within ten years of the defendant’s commencement of the instant
offense. See §4A1.2(e)(2). Accordingly, it may not serve as a predicate under the career offender
guideline.
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Reversed, Vacated, or Invalidated Convictions.—Sentences resulting from convictions
that (A) have been reversed or vacated because of errors of law or because of subsequently
discovered evidence exonerating the defendant, or (B) have been ruled constitutionally invalid
in a prior case are not to be counted. With respect to the current sentencing proceeding, this
guideline and commentary do not confer upon the defendant any right to attack collaterally a
prior conviction or sentence beyond any such rights otherwise recognized in law (e.g., 21 U.S.C.
§ 851 expressly provides that a defendant may collaterally attack certain prior convictions).

Application Note 6

§4A1.2

Applicable Time Period.—Section 4A1.2(d)(2) and (e) establishes the time period within
which prior sentences are counted. As used in §4A1.2(d)(2) and (e), the term “commencement

Application Note 8

§4A1.3 §4A1.3(a)—(c)
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§4A1.3 §4A1.3(a)—(c)
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§4A1.3 §4A1.3(a)—(c)
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§4A1.3(a)—(c)

Application Note 1

§4A1.3

Application Note 2(A)—(C)
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Application Note 2(A)—(C)

§4A1.3

Application Note 3(A), (B)
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Application Note 3(A), (B)
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Background

§4B1.1

Application Note 4

Chapter
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§4B1.4

Application Note 2

Application of §4B1.4 in Cases Involving Convictions Under 18 U.S.C. § 844(h),

§ 924(c), or § 929(a).—If a sentence under this guideline is imposed in conjunction with a
sentence for a conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a), do not apply either
subsection (b)(3)(A) or (c)(2). A sentence under 18 U.S.C. § 844(h), § 924(c), or § 929(a) accounts
for the conduct covered by subsections (b)(3)(A) and (c)(2) because of the relatedness of the
conduct covered by these subsections to the conduct that forms the basis for the conviction
under 18 U.S.C. § 844(h), § 924(c), or § 929(a).

This section implements 18 U.S.C. § 924(e), which requires a minimum sentence of
imprisonment of fifteen years for a defendant who violates 18 U.S.C. § 922(g) and has three

Background previous convictions for a violent felony or a serious drug offense. If the offense level
determined under this section is greater than the offense level otherwise applicable, the
offense level determined under this section shall be applied. A minimum criminal history
category (Category IV) is provided, reflecting that each defendant to whom this section applies
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will have at least three prior convictions for serious offenses. ; mi
§4B1.4 Background histe egory maynet-adequa ely ‘s eriminal history:see §4
Dep Based-onInadequa }
§4C1.1 Application Note 2
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DETERMINING-THE-SENTENCE-DETERMINING THE SENTENCING RANGE AND
Title OPTIONS UNDER THE GUIDELINES

s%a%&te%y—p&meses—ef—senteﬁe}ng—}S—U—S—Q%ﬁ%%éa)—Chapter Five sets forth the steps used to

determine the applicable sentencing range based upon the guideline calculations made in
Chapters Two through Four. Additionally, the provisions in this chapter set forth the
sentencing requirements and options under the guidelines related to probation, imprisonment,
supervision conditions, fines, and restitution for the particular guideline range. For example,
for certain categories of offenses and offenders, the guidelines permit the court to impose
either imprisonment or some other sanction or combination of sanctions. After applying the
provisions of this chapter to determine the sentencing options recommended under the
guidelines pursuant to subsection (a) of §1B1.1 (Application Instructions), the court shall
consider the other applicable factors in 18 U.S.C. § 3553(a) to determine the length and type of
sentence that is sufficient but not greater than necessary. A sentence is within the guidelines
if it complies with each applicable section of this chapter.

Chapter

Five Introductory Commentary

Factors to Be Considered.—

(A) Statutory Factors.—The court, in determining whether to impose a term of probation,
and, if a term of probation is to be imposed, in determining the length of the term and the
§5B1.1 Application Note 3(A)—(F) conditions of probation, is required by statute to consider the factors set forth in 18 U.S.C.
§ 3553(a) to the extent that they are applicable. See 18 USC 3562(a).

(B) Substance Abuse.—In a case in which a defendant sentenced to probation is an abuser of
controlled substances or alcohol, it is recommended that the court consider imposing a
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condition requiring the defendant to participate in a program approved by the United States
Probation Office for substance abuse may be appropriate. See §5B1.3(d)(4).

(C) Domestic Violence.—If the defendant is convicted for the first time of a domestic violence
crime as defined in 18 U.S.C. § 3561(b), a term of probation is required by statute if the
defendant is not sentenced to a term of imprisonment. See 18 U.S.C. § 3561(b). Such a
defendant is also required by statute to attend an approved rehabilitation program, if available
within a 50-mile radius of the legal residence of the defendant. See 18 U.S.C. § 3563(a);
§5B1.3(a)(4).

§5B1.1 Application Note 3(A)—(F) (D) Mental and Emotional Conditions.—In a case in which a defendant sentenced to
probation is in need of psychological or psychiatric treatment, it is recommended that the court
consider imposing a condition requiring that the defendant participate in a mental health
program approved by the United States Probation Office. See 5B1.3(d)(5).

(E) Education and Vocational Skills.—Education and vocational skills may be relevant in
determining the conditions of probation for rehabilitative purposes, for public protection by
restricting activities that allow for the utilization of a certain skill, or in determining the
appropriate type of community service.

(F) Employment Record.—A defendant’s employment record may be relevant in determining
the conditions of probation (e.g., the appropriate hours of home detention).

§5C1.1 Application Note 6
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Application Note 6

§5C1.1

A)-Zero-Point Offenders in Zones A and B of the Sentencing Table.—If the defendant
received an adjustment under §4C1.1 (Adjustment for Certain Zero-Point Offenders) and the
Application Note 10(A), (B) | defendant’s applicable guideline range is in Zone A or B of the Sentencing Table, a sentence
other than a sentence of imprisonment, in accordance with subsection (b) or (c)(3), 1s generally
appropriate. See 28 U.S.C. § 994().
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§5D1.1

Application Note 1

Application of Subsection (a).—Under subsection (a), the court is required to impose a term
of supervised release to follow imprisonment when supervised release is required by statute or,
except as provided in subsection (c), when a sentence of imprisonment of more than one year is
imposed. The court may-depart-from-this-guideline-and need not impose a term of supervised
release if supervised release is not required by statute and the court determines, after
considering the factors set forth in Note 3, that supervised release is not necessary.

Application Note 3(C)

Substance Abuse.—In a case in which a defendant sentenced to imprisonment is an abuser
of controlled substances or alcohol it 1s hlghly recommended that a term of supervised release
also be imposed. See §

Ab&se—@amblmg—Add&eﬂen}%Dl 3(d)(4)

Application Note 3(E)—(G)

(E) Mental and Emotional Conditions.—In a case in which a defendant sentenced to
imprisonment is in need of psychological or psychiatric treatment, it is recommended that the
court consider imposing a condition requiring that the defendant participate in a mental
health program approved by the United States Probation Office. See 5D1.3(d)(5).

(F) Education and Vocational Skills.—Education and vocational skills may be relevant in
determining the conditions of supervised release for rehabilitative purposes, for public
protection by restricting activities that allow for the utilization of a certain skill, or in
determining the appropriate type of community service.

(G) Employment Record.—A defendant’s employment record may be relevant in
determining the conditions of supervised release (e.g., the appropriate hours of home
detention).
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SUBSTANCE ABUSE

If the court has reason to believe that the defendant is an abuser of narcotics, other controlled
substances or alcohol — (A) a condition requiring the defendant to participate in a program
approved by the United States Probation Office for substance abuse, which program may
§5D1.3 §5D1.3(d)(4)(B) include testing to determine whether the defendant has reverted to the use of drugs or alcohol,;
and (B) a condition specifying that the defendant shall not use or possess alcohol. If
participation in a substance abuse program is required, the length of the term of supervised
release should take into account the length of time necessary for the probation office to judge
the success of the program.

§5E1.2 Application Note 4

This section describes how the statutorily authorized maximum sentence, or a statutorily
required minimum sentence, may affect the determination of a sentence under the guidelines.
For example, if the applicable guideline range is 51-63 months and the maximum sentence
authorized by statute for the offense of conviction is 48 months, the sentence required by the
§5G1.1 Commentary guidelines under subsection (a) is 48 months;-a-sentenece-of less-than 48 menths-would be-a
euideline-departure. If the applicable guideline range is 41-51 months and there is a
statutorily required minimum sentence of 60 months, the sentence requlred by the guldehnes
under subsection (b) is 60 months;s o
departure. If the applicable guideline range is 51 63 rnonths and the maximum sentence
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authorized by statute for the offense of conviction is 60 months, the guideline range is
§5G1.1 Commentary restricted to 51-60 months under subsection (c).

Imposition of Sentence.—If subsection (b) applies, and the court adjusts the sentence for a
period of time already served, the court should note on the Judgment in a Criminal Case Order
(1) the applicable subsection (e.g., §5G1.3(b)); (i1) the amount of time by which the sentence is
being adjusted; (ii1) the undischarged term of imprisonment for which the adjustment is being

35G1.3 Application Note 2(C) given and the relevant case information (including docket number); and (iv) that the sentence
imposed is a sentence reduction pursuant to §5G1.3(b) for a period of imprisonment that will
not be credited by the Bureau of Prisons.

§5G1.3 Application Note 4(E)

a a 00—

than as-a-ereditfor timeserved: Imposition of Sentence.—Unlike subsection (b), subsection
(d) does not address an adjustment of the sentence for the instant offense for a period of
imprisonment already served on the undischarged term of imprisonment. If the court does
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account for an undischarged term of imprisonment under subsection (d) in imposing the
sentence, the Commission recommends that the court clearly state that the sentence was
imposed pursuant to 18 U.S.C. § 3553(a), rather than as a credit for time served, to avoid
confusion with the Bureau of Prisons’ exclusive authority provided under 18 U.S.C. § 3585(b)
to grant credit for time served under certain circumstances.

Application Note 4(E)
The court should note on the Judgment in a Criminal Case Order (i) that the sentence was
1mposed pursuant to 18 U.S.C. § 3553(a); (i1) the amount of time by which the sentence is being
adjusted; (i11) the undischarged term of imprisonment for which the adjustment is being given
and the relevant case information (including docket number); and (iv) that the sentence
1mposed is to account for a period of imprisonment that will not be credited by the Bureau of
§5G1.3 Prisons.

§6K2.23 (Discharged Terms-of Imprisenment): Discharged Term of Imprisonment.—This
guideline does not address an adjustment of the sentence for the instant offense for a period of
imprisonment already served on a discharged term of imprisonment. Nonetheless, nothing in
the Guidelines Manual abrogates a court’s authority under 18 U.S.C. § 3553(a) to consider a
previously completed term of imprisonment in determining an appropriate sentence where
subsection (b) above would have provided an adjustment had that completed term of
imprisonment been undischarged at the time of sentencing for the instant offense.

Application Note 5

. SPECIFIC OFEENDER CHARACTERISTICS
Title

Part H

Introductory Commentary Introductory Commentary is deleted in its entirety.
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§5H1.1 §5H1.1
§5H1.2 §5H1.2
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§5H1.4 §5H1.4
§5H1.5 §5H1.5
§5H1.6 §5H1.6
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Application Note 1(A), (B)
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Application Note 1(A), (B)
§5H1.6
Background
§5H1.7 §5H1.7
§5H1.8 §5H1.8
§5H1.9 §5H1.9
§5H1.10 §5H1.10 )
™y ‘ | i the d o ¢ '
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§5H1.11 §5H1.11

§5H1.12 §5H1.12

DEPARTURES-ASSISTANCE TO AUTHORITIES

Title
Part K 1-SUBSTANTIAL ASSISTANCE TO AUTHORITIES
Subpart 1 i
Upon motion of the government stating that the defendant has provided substantial assistance
in the investigation or prosecution of another person who has committed an offense,the-court
may-departfrom-theguidelines a sentence that is below the otherwise applicable guideline
§5K1.1 §5K1.1 range may be appropriate.

(a) The appropriate reduction shall be determined by the court for reasons stated that may
include, but are not limited to, consideration of the following:

(1) the court’s evaluation of the significance and usefulness of the defendant’s assistance,
taking into consideration the government’s evaluation of the assistance rendered;
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(2) the truthfulness, completeness, and reliability of any information or testimony provided by
the defendant;

§5K1.1 §5K1.1 (3) the nature and extent of the defendant’s assistance;

(4) any injury suffered, or any danger or risk of injury to the defendant or his family resulting
from his assistance;

(5) the timeliness of the defendant’s assistance.

2 0THER GROUNDS KFORDEPARTURE
Part K Subpart 2

§5K2.0 §5K2.0 (2)—(e)
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§5K2.0 §5K2.0 (a)—(e)

Chapter Five 80| Page



CHAPTER FIVE

Guideline 2023 Guideline Location 2024-2025 Revisions

§5K2.0 §56K2.0 (a)—(e)
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§5K2.0 §56K2.0 (a)—(e)
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§5K2.0 (a)—(e)

Application Note 1

§5K2.0

Application Note 2(A), (B)
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Application Note 2(A), (B)

§5K2.0 Application Note 3(A)—(C)
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§5K2.0 Application Note 3(A)—(C)
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Application Note 3(A)—(C)

§5K2.0

Application Note 4(A), (B)
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Application Note 4(A), (B)

Application Note 5

§5K2.0

Background are-nddressed-elsewhereinthe suidebnes:
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§5K2.0 Background
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§5K2.0 Background arevision-of ——seetion 5K2.0%

§5K2.1 §5K2.1
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§5K2.2 §5K2.2
§5K2.3 §5K2.3
§5K2.4 §5K2.4
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§5K2.5 §5K2.5
§5K2.6 §5K2.6
§5K2.7 §5K2.7
§5K2.8 §5K2.8
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§5K2.8 §5K2.8

§5K2.9 §5K2.9

§5K2.10 §5K2.10
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§5K2.10 §5K2.10

2024-2025 Revisions

§5K2.11 §5K2.11

§5K2.12 §5K2.12
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§5K2.12 §5K2.12

§5K2.13

§5K2.13

Application Note 1

Background
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§5K2.14 §5K2.14

§5K2.16 §5K2.16

§5K2.17 §5K2.17
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§5K2.17 Application Note 1 of Terms Usedin Seetion4B1-1)-

§5K2.18 §5K2.18

§5K2.20 §5K2.20 (a)—(c)
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§56K2.20 (a)—(c)

§5K2.20

Application Note 1

Application Note 2

Application Note 3
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§5K2.20 Background statement-effective April-30,-2003-

§5K2.21 §5K2.21

§5K2.22 §5K2.22

Background poliey-statement;-effeetive April 30,2003

§5K2.23 §5K2.23

Chapter Five 98 | Page



CHAPTER FIVE

Guideline 2023 Guideline Location 2024-2025 Revisions
§56K2.23 §56K2.23
§5K2.24
§5K2.24
Application Note 1 megning giventhattermin 18 U.S.C§ 716(e)3)-
Part K Subpart 3
§5K3.1
§5K3.1
Background
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Background

Part B

Introductory Commentary

Policy statements governing the acceptance of plea agreements under Rule 11(c), Fed. R.
Crim. P., are intended to ensure that plea negotiation practices: (1) promote the statutory
purposes of sentencing prescribed in 18 U.S.C. § 3553(a); and (2) do not perpetuate
unwarranted sentencing disparity.

These policy statements make clear that sentencing is a judicial function and that the
appropriate sentence in a guilty plea case is to be determined by the judge. The-peliey

§6B1.2

Commentary

The court may accept an agreement calling for dismissal of charges or an agreement not to
pursue potential charges if the remaining charges reflect the seriousness of the actual offense
behavior. This requirement does not authorize judges to intrude upon the charging discretion
of the prosecutor. If the government’s motion to dismiss charges or statement that potential
charges will not be pursued is not contingent on the disposition of the remaining charges, the
judge should defer to the government’s position except under extraordinary circumstances.
Rule 48(a), Fed. R. Crim. P. However, when the dismissal of charges or agreement not to
pursue potential charges is contingent on acceptance of a plea agreement, the court’s authority

Chapter

Six
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§6B1.2

Commentary
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to adjudicate guilt and impose sentence is implicated, and the court is to determine whether or
not dismissal of charges will undermine the sentencing guidelines.

Similarly, the court should accept a recommended sentence or a plea agreement requiring
imposition of a specific sentence only if the court is satisfied either that such sentence is an
appropriate sentence within the applicable guideline range or, if not, that the sentence is
outside the applicable guideline range for justifiable reasons and those reasons are set forth
with specificity in the statement of reasons form. See 18 U.S.C. § 3553(c). As-setforthin

on a O

A defendant who enters a plea of guilty in a timely manner will enhance the likelihood of his
receiving a reduction in offense level under §3E1.1 (Acceptance of Responsibility). Further
reduction in offense level (or sentence) due to a plea agreement will tend to undermine the
sentencing guidelines.

The second paragraph of subsection (a) provides that a plea agreement that includes the
dismissal of a charge, or a plea agreement not to pursue a potential charge, shall not prevent
the conduct underlying that charge from being considered under the provisions of §1B1.3
(Relevant Conduct) in connection with the count(s) of which the defendant is convicted. This
paragraph prevents a plea agreement from restricting consideration of conduct that is within
the scope of §1B1.3 (Relevant Conduct) in respect to the count(s) of which the defendant is

The Commission encourages the prosecuting attorney prior to the entry of a plea of guilty or
nolo contendere under Rule 11 of the Federal Rules of Criminal Procedure to disclose to the
defendant the facts and circumstances of the offense and offender characteristics, then known
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§6B1.2 Commentary to the prosecuting attorney, that are relevant to the application of the sentencing guidelines.
This recommendation, however, shall not be construed to confer upon the defendant any right
not otherwise recognized in law.
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Application Note 2

§7B1.4

Application Note 3

Application Note 4
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(4) ¥
4—€Depa¥b&res—frem—t—he—@mdehﬁe—Fme—Raﬁge)— Determme Whether a sentence below the
otherwise applicable guideline range is appropriate upon motion of the government pursuant
to §8C4.1 (Substantial Assistance to Authorities — Organizations (Policy Statement)).

§8A1.2(b)(4), (5)
(5) Consider as a whole the additional factors identified in 18 U.S.C. § 3553(a) to determine the
sentence that is sufficient, but not greater than necessary, to comply with the purposes set
forth in 18 U.S.C. § 3553(a)(2). See 18 U.S.C. § 3553(a).

§8A1.2 The definitions in the Commentary to §1B1.1 (Application Instructions) and the guidelines and
commentary in §§1B1.2 through 1B1.8 apply to determinations under this chapter unless
otherwise specified. The adjustments in Chapter Three, Parts A (Victim-Related Adjustments),
B (Role in the Offense), C (Obstruction and Related Adjustments), and-E (Acceptance of
Responsibility), and F (Early Disposition Program) do not apply. The provisions of Chapter Six
Application Note 2 (Sentencing Procedures, Plea Agreements, and Crime Victims’ Rights) apply to proceedings in
which the defendant is an organization. Guidelines and policy statements not referenced in
this chapter, directly or indirectly, do not apply when the defendant is an organization; e.g.,
the policy statements in Chapter Seven (Violations of Probation and Supervised Release) do
not apply to organizations.

In determining the offense level under this section, apply the provisions of §§1B1.2
through 1B1.8. Do not apply the adjustments in Chapter Three, Parts A (Victim-Related
§8C2.3 Application Note 2 Adjustments), B (Role in the Offense), C (Obstruction and Related Adjustments), and

E (Acceptance of Responsibility), and F (Early Disposition Program).

Subsection (a)(7) provides that the court, in setting the fine within the guideline fine range,
should consider any prior civil or criminal misconduct by the organization other than that
§8C2.8 Application Note 5 counted under §8C2.5(c). The civil and criminal misconduct counted under §8C2.5(c) increases
the guideline fine range. Civil or criminal misconduct other than that counted under §8C2.5(c)

may prov1de a basis for a higher fine within the range. Ina-easeinvelving a-patternof
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Subsection (a) includes factors that the court is required to consider under 18 U.S.C. §§ 3553(a)
and 3572(a) as well as additional factors that the Commission has determined may be relevant
in a particular case. A number of factors required for consideration under 18 U.S.C. § 3572(a)
§8C2.8 Background (e.g., pecuniary loss, the size of the organization) are used under the fine guidelines in this
subpart to determine the fine range, and therefore are not specifically set out again in

subsectlon (a) of this guldehne FrwrenehersesretorsHstedmthiseetionsproviden

GE-SUBSTANTIAL ASSISTANCE TO
Title

Subpart 4 Introductory Commentary
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(a) Upon motion of the government stating that the defendant has provided substantial
assistance in the investigation or prosecution of another organization that has committed an

§8C4.1(a) offense, or in the investigation or prosecution of an individual not directly affiliated with the
defendant who has committed an offense, the-eourt-may-depart-from-the-guidelines-a fine that
1s below the otherwise applicable guideline fine range may be appropriate.

§8C4.1 - - ; — - ; -
Departure-Fine reduction under this section is intended for cases in which substantial
assistance is provided in the investigation or prosecution of crimes committed by individuals

Application Note 1 not directly affiliated with the organization or by other organizations. It is not intended for
PP assistance in the investigation or prosecution of the agents of the organization responsible for
the offense for which the organization is being sentenced.

§8C4.2 §8C4.2

§8C4.3 §8C4.3

§8C4.4 §8C4.4
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§8C4.9 §8C4.9
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§8C4.9 §8C4.9

§8C4.10 §8C4.10 may be-warranted-to-offsetin part-orin-whole,suchreduction:
§8C4.11 §8C4.11
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§8C4.11 §8C4.11
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