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The Honorable Diana E. Murphy, Chairman
United States Sentencing Commission
Thurgood Marshdl Building

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, DC 20002-8002

Dear Judge Murphy:

The Probation Officers Advisory Group (POAG) met in Washington, D.C., February 19 - 21, 2002, for the
purpose of discussing recommendations to the United States Sentencing Commissionwithrespect to the proposed
amendmentsto the Sentencing Guidelinesthat were published inthe Federal Register November 27, 2001, and
January 17, 2002. We are submitting comments relating to the following proposed amendments:

> Proposed Amendment One -- Cultural Heritage,

> Revised Proposed Amendment Three-- Career Offendersand Convictions Under 18U.S.C. §§924(c) and
929(a);

> Proposed Amendment Four -- Expangion of Officid Victims Enhancement;

> Revised Proposed Amendment Five -- Acceptance of Responsibility;

> Proposed Amendment Seven -- Terrorism;

> Proposed Amendment Eight -- Drugs,

> Proposed Amendment Nine -- Alternatives to Imprisonment; and

> Proposed Amendment Ten -- Discharged Terms of 1mprisonment.






Proposed Amendment One -- Cultural Heritage

The Probation Officers Advisory Group supports the creation of this new guiddine which recognizes the special
harm caused by theft, damage, or destruction of items of cultura heritage as many of these objects are priceless
and irreplaceable. It is gpparent that the current guidelines do not address the severity of harmthese offenses may
causeto Native Americancultures, national memorias, archeol ogica resources, nationd parks, and nationa historic
landmarks. Offenses of these types of crimesare dissmilar to property crimes due to the specid significance of the
artifacts, the non-pecuniary harm associated with the resources, and the fact that many of the items cannot be
replaced. Other property crimes are currently covered by USSG 82B1.1. POAG s of the opinion that offenses
of this type should be held separate and distinct from the ones ordinarily governed by §2B1.1.

With respect to issues for comment, POAG does not have a positionwithrespect to the enhancement for pattern
of amilar violaions or for use of explosves. However, it is our opinion that an application note regarding the
gpplicability of an upward departure is gppropriate if the vaue of the cultura heritage resource underestimates its
actual value. We found that many of the spedific offense characteristicswere straightforward and applicationwould
not appear burdensome. However, there was concern regarding determination of the value of the object. It was
suggested by Paula J. Desio, Deputy Generad Counsdl to the United States Sentencing Commission, that this
information would be provided by the prosecutor. POAG is of the opinion that this may be an area of litigetion at
the sentencing hearing with defense attorneys filing objections and presenting their expert witnesses. However, it
is recognized that thisissue, likewise, occurs in many loss-related cases.

Additiondly, POAG identified a potentia grouping problem with this offense. If an individud is charged with
multiple countswhereinthe Chapter Two guiddine is 82B1.5, it gppears these counts would be grouped together
under 83D1.2(d). That being the case, it is suggested that this guiddine be listed as an offense covered under
83D1.2(d). If an individud is charged with a culturd heritage offense as wel as theft/destruction of other
government property at the same time, those countsmay or may not group in accordance with USSG §3D1.2(c)
as we are aggregeting the lossamount. It isPOAG’ sopinion that an gpplication note relative to potential grouping
problems/solutions should be considered when this guideine is promul gated.

Revised Proposed Amendment Three -- Career Offenders and Convictions Under 18 U.S.C. 88 924(c)
and 929(a)

Please note that the following comments are in response to the revised proposed amendment of March 7, 2002.

It has been presented to the Probation Officers Advisory Group that the impetus for development of this proposed
amendment is based on the statutory directive at 28 U.S.C. §994(h) in conjunction with U.S., vs Labonte, 520
USC 751 (1997). Recognizing the laborious efforts that have aready been expended with respect to this
amendment and the Commissioners desire to provide a guiddine that adheres to the philosophy and judtification
for the amendment, POAG has identified severd problematic issuesto include the need to complete two sets of
cdculationsin every case, the complexity of the procedure for impositionof sentence in conjunction with 85G1.2,
impogitionof sentence with respect to multiple countsin 18 U.S.C. 8924(c) convictions, aswdl asthe concern of
what the impact would be if a some point a defendant was successful on appea with respect to the 8924(c)
conviction when an imprisonment sentence of one day was imposed with respect to the underlying offense of



conviction. Furthermore, it is our opinion that probation officers will have a difficult task when imparting the
gpplication of the proposed amendment to their respective judges and other practitioners of the guidelines.

Astheproposed amendment digtinctly connects USSG 82K 2.4withUSSG84B1.1, itisPOA G’ srecommendation
that the Commisson defer consderation of this amendment until the results of the recidivigt udy are available. It
has been presented to POAG that consideration of the structure of Chapter Four and genera scoring of prior
convictions has been deferred until the results of the study are finaized.

Proposed Amendment Four -- Expansion of Official Victims Enhancement

POAG recognizes the need for an expansion of the enhancement for officid vicims at 83A1.2(b) and agrees that
sanctions for injury to non-correctiona officers to be consdered as victimsislacking in the current edition of the
Guidelines Manual. It is our opinion that the proposed amendment accomplishes the intended purpose and that
the proposed definition for the term "prison employeg’ will be helpful when gpplying this guiddine.

Revised Proposed Amendment Five -- Acceptance of Responsibility

TheProbationOfficers Advisory Group continuesto support our previous positionas set forthinour positionpaper
dated August 5, 2001. It is our experience that thereis no uniformity in the application of USSG 83E1.1. Many
courts require the defendant to address offense issues withthe probation officer, whereas other courts do not hold
the defendant to that same requirement. It is difficult for the probation officer to make a proper andyss of the
defendant’ s acceptance of regpongbility without engaging in such a discussion with the defendant. However, it is
an adjustment that appears to be applied in the mgority of casesthat enter guilty pless.

It is the mgority view of POAG members that the timeliness component for the additional one-level decreaseis
best I€ft to the recommendationof the government and the discretion of the court. It has been our experience that
the lateness of a defendant’ s pleamay be attributable to anumber of factors, some of whichare not directly caused
by the defendant. It isour opinionthat the proposed amendment is successful inresolving the existing circuit conflict
asto whether or not the court may deny acceptance of responghbility reductionwhenthe defendant commitsanew
offense unrel ated to the offense of conviction. It isperceived that this clarificationwill decrease the current disparity
with respect to thisissue.

For these reasons, POAG supports Option Two of the revised proposed amendment for acceptance of
responghility.

Proposed Amendment Seven -- Terrorism

POAG recognizes the extendve efforts that have been put forth by the various work groups in fashioning this
proposed guiddine amendment. These guiddinesare evolving and driven primarily by satute. At thistime, POAG
does not have the prior experience with these type of offensesto formulate aninformed responseto the proposed
amendment.

Proposed Amendment Eight -- Drugs



The Probation Officers Advisory Group strongly supports the Commisson’s atempt to generdly improve the
overdl operation of the drug guidelines and decrease the reliance on drug quantity as a means of measuring the
pendty levels. Furthermore, we strongly support a change in the crack/cocaine ratio but do not take a position on
the specifics of theratio. POAG recognizes that the proposed specific offense characteristics for violence as a
didinguishing factor in separating the violence associ ated withthe more serious drug traffickers. After reviewing the
proposed amendment in its entirety, POAG generdly found the proposed amendment to be straightforward with
the exception of several areas which are later addressed. POAG is very conscious of the affect on guideline
sentencing if the implementation of this proposed amendment is passed without a corresponding decrease in the
crack/cocaine ratio. The group has routinely maintained that many aggravating adjustments are not upheld by the
courts when determining the defendant’ s guiddine sentencing range in an attempt to lower the lengthy sentences
to which drug defendants are exposed. It is our position that drug defendants will receive proportionately higher
sentencesincomparisonto other offenses of asmilar natureif the adjustments areimplemented without a decrease
intheratios.

Base Offense Level -- Mitigating Role Enhancement

POAG has concerns regarding the incluson of congderation of the caculationof what is considered normally
a Chapter Three adjustment when calculating a Chapter Two specific offense characterigtic. This application
is contrary to the indructions at USSG 81B1.2 and the methodica approach that has been used since the
inception of the guiddines. Additionaly, POA G hasconcerns regarding the problemeatic gpplicationof mitigating
role asanadjustment under USSG 88 3B1.2(a) and (b) and is of the opinionthat gpplication of the adjustment
istoo nebulous to warrant leve reductions exceeding the normd two to four levels. It is our recommendation
that the Commissionfirgt address the drcuit conflictsthat remain pertaining to mitigating role before proceeding
with the specific proposed amendment at USSG §2D1.1(a)(3).

Enhancement -- Protected Locations, Underage or Pregnant Individuals

POA G supportsthe specific offensecharacteristic; however, itisnotedthat a potentia applicationproblemwas
identified with respect to attempts or conspiracies charged under 21 U.S.C. 8846. To smplify gpplication,
POAG would recommend that the language contained inthe specific offense characteristic include 21 U.S.C.
8846 as a congdered charge statute when used in conjunction with the other listed Satutes.

Enhancement - Violence

As previoudy noted, the group is in favor of incluson of the specific offense characteridtic if there is a
corresponding change decreasing the pendties for powder cocaine and cocaine base. We bring to your
attention anarea of concernwithrespect to the specific offense characterigtic involving firearms. These specific
offensecharacteristicsappear intwo forms, that being "defendant specific” versus "offenserdated”. Therecould
possbly exist an inequity in the specific offense characteristics in a case where a defendant does not actudly
discharge the wegpon but is held accountable for a dangerous weapon being possessed and the bodily injury
caused by the shooting. It is our opinion that there may be some confusion surrounding the agpplication of
relevant conduct with respect to these enhancements. A commentary note that addresses the distinction
betweenthe two concepts and itsdissmilarityto USSG §1B1.3 -- Rdevant Conduct -- may aid in addressing



thisissue
Enhancements -- Prior Criminal Conduct

POA G opposesthe proposed amendment for providing a floor offenseleve of 26 at USSG 82D 1.1(b)(3) but
supports the two-level enhancement for defendants who possess a felony conviction of either a crime of
violence or acontrolled substance offense. It is our opinion that this gpplicationis congstent withthe approach
taken in 82K 2.1 and provides an enhancement for the repest drug trafficker.

Reduction For No Prior Conviction

POAG does not support this reduction and is of the opinion that the Safety Vave reduction as currently
provided is sufficent. However, we encourage the Commission to look at this proposal in connection with
possible changes in Chapter Four and the potentia creationof anew crimind history category for atrue first-
time offender. Furthermore, this rdief should be awarded to dl defendantswho fdl within this category and not
just defendants who commit drug violations.

Proposed Amendment Nine -- Alternatives to | mprisonment

Of the three options presented, POAG supports Option One. Option Two provides for lengthy commitmentsin
acommunitycorrectiona center and may cause confusionto practitioners whenatempting to implement asentence
which involves sarving at least hdf of the minimum in a form of confinement other than home detention. It is our
experience that probation officers, attorneys, and judges dready find a “Salit sentence” option to be confusing.
Implementing the additiona requirement in Option Two may cause additiond gpplication difficulties. We find that
Option Three limits expangon of sentencing aternativesto those offendersin Crimina History Category |. POAG
has previoudy expressed concerns that there appears to be a sgnificant number of defendants who fal within
Criminad History Category 11 based on minor misdemeanor offensesand petty offenses. If Option Threeis selected,
these defendants would be excluded from recaiving an dternative sentencing option even though their crimina
history points may befor offensesless sgnificant and lessvident thanan individua found to be in Crimind Higtory
Category|. Agan, itisour recommendationthat further review of the problems identified within Chapter Four may
address some of the Commission’s concerns.

Again, we bring to the Commisson’'s atention that community correctional center placement isnot avalableindl
jurisdictions. It has been brought to our attention that information has been presented to suggest that there are
community correctional center resources for individuds to compl ete sentenceswithinthe community. However, fidd
experiences indicate many of the community correctiond centers identified by BOP are actudly county jails and
not as effective inintegrating offenders back into the community. Generdly, it has been our experiencethat aperiod
in excess of Sx months under ether home confinement or in a community confinement center is not advisable as
the impact of this punishment loses its effectiveness. Additionally, many of the locd jals used as community
confinement centers do not alow the defendants to work unless the defendant is able to provide his or her own
trangportation. Sometimes, the facilities are located in remote areas without public trangportation. POAG would
discourage the use of community correctiona center placement as a condition of probation.



Proposed Amendment Ten -- Discharged Terms of | mprisonment

It is the consensus of POAG that Option One would provide the clearest gpplication of the guiddine amendment
proposd. The plain and smple addition of language induding "discharged terms of imprisonment” was preferred
over Option Two. However, POAG has identified a potentid application problem in cases that may require
minimum mandatory sentencing since the court, absent a substantial assistance motion, would be incapable of
departing below the minimum mandatory sentence. For example, a defendant sis convicted of a drug conspiracy
offensewhichhasaminmummandatory termof five yearsimprisonment. As part of the conspiracy, a substantive
drug sale occurred where the defendant has already served atwo year sentence. The defendant is not digible for
a safety vave reduction because he is a crimind history category 1l and histotd offense leve is 26 which results
inaguiddine imprisonment range of 70 to 87 months. If thegovernment doesnot filea§ 5K 1.1 motion, how does
the court give the defendant credit for the two year state sentence he has dready served? POAG aso notes that
the meaning of " conduct taken fully into account” was questioned, asmany districtsappear to have trouble gpplying
this guideline when the conduct was only partidly considered. We recommend consderation of anexplanationin
detall asto theintent of this concept.

Closing
Itisour desirethat youwill find our commentsand suggestions beneficia during your discussions of these proposed
amendments. We appreciate the opportunity to provide the Commission with our perspective with respect to

guiddine sentencing issues. Should you have any questions or need clarification, please do not hesitate to contact
us.

Respectfully,

Ellen S. Moore
Char

Cathy Batigtelli
Chair Elect

ESM/amc



