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August 5, 2001

The Honorable Diana E. Murphy, Chairman
United States Sentencing Commission
Thurgood Marshdl Building

One Columbus Circle, N.E.

Suite 2-500, South Lobby

Washington, DC 20002-8002

Dear Judge Murphy:

The Probation Officers Advisory Group (POAG) met inWashington, DC onJune 25 - 27, 2001, for the purpose
of identifying and discussing priority recommendations to the United States Sentencing Commission with respect
to the Federal Sentencing Guidelines. In developing our recommendations, POAG identified issuesthat we are
of the opinion may be addressed by means of a daifying amendment as wel as issues we would like the
Commission to consder in the near future.

I ssues POAG identified that may be addressed by a clarifying amendment:

> USSG §2B1.3(d)(1) — Specid Indgtruction for Vidlations of 18 U.S.C. 81030 — Fraud and Related
Activitiesin Connection With Computers

> USSG 83B1.4 —Using a Minor to Commit a Crime

> Crimind Higtory - “Reversed, vacated, or invdidated sentences’ and “Related cases/consolidated for
sentencing”
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Issues POAG identified for consideration in the near future:

> USSG 83E1.1 — Acceptance of Responsibility Adjustment

> Crimina Higtory — Sentencing Table

> Native American Issues

> PromulgatingaGuiddine for 18 U.S.C. 8228 Violations (Falureto Pay Lega Child Support Obligations)
> Powder Cocaine and Cocaine Base — Penalties

Following isa discussion in reference to the identified issues:

I ssues That May be Addressed by Clarifying Amendments:

> Special Instruction at USSG §2B1.3(d)(1)

There appearsto be ambiguity inthe interpretation of the specid ingruction found at USSG §2B1.3(d)(1). The
specid indructiondirectsthat if the defendant is convicted under 18 U.S.C. 81030(a)(5), the minmumguiddine
sentence, notwithstanding any other adjustment, shal be sx months imprisonment. It appearsthat some courts
areinterpreting thisliterally to mean that the Court has no other option but to impose a sx-monthimprisonment
sentence while others are imposing alternative sentences such as home confinement. It appears the specia
ingtruction was added to implement a directive as authorized by 8805(c) of the Anti-Terrorism and Effective
Death Penalty Act of 1996, Pub.L. 104-132, 110 Stat. 1305, which states: “Pursuant to its authority under
899%4(p) of Title 28 United States Code, the United States Sentencing Commissionshal amend the Sentencing
Guiddinesto ensure any individua convicted of aviolation of 18 U.S.C. 81030(a)(4) or (5) isimprisoned for
not lessthansx months.” POA G requeststhat the Commissiondarify whether the defendant must actudly serve
gx months imprisonment or whether an dternative sentence of imprisonment to satisfy the Sx months is an
option. This clarification isrequested for the purpose of avoiding continued unwarranted sentencing disparity.

> USSG 83B1.4 — Using a Minor to Commit a Crime

This guiddine directsthat atwo level increase is gpplicable if the defendant used or attempted to useaperson
less than eighteen years of age to commit the offense or assst inavoiding detentionof, or apprehensionfor, the
offense. Many officers in the border didricts reported they are having difficulty in communicating to the
sentencing judgesthat this adjustment is gpplicable. The most common scenario wherein the gpplicationconcern
appears deds with the presence of young children in avehicle that is operated and also occupied by severa
adultswho are attempting to crossthe border while trangporting/smuggling illega drugs. Essentidly, the children
are being usad as a guise to give the gppearance that this was afamily outing such as returning from a day of
shopping inMexico. Theadjustment isbeing applied by the probation officersin Stuationswhere the defendants
at thetime of arrest are disclosing that the children were brought to aide in masking the illegd activity. Some
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officers are applying the increase based on the prong that the defendant used/attempted to use the minorsto
avoid apprehension, however, other officersand somejudges have not gpplied the adjustment unlessadditiona
evidence is present. POAG is of the undergtanding that the Commisson has taken the pogtion that minors
should be kept far removed from crimind activities much less “used” in the criminal activity. It has been
suggested that perhaps the commentary could be strengthened to include that the enhancement would be
gpplicable unless it was clearly improbable that the minors were not connected with the offense.

Criminal History - “ Reversed, vacated, or invalidated sentences’ / “ Related cases, consolidated
for sentencing”

The Probation Officers Advisory Group has several comments to offer with respect to Chapter Four of the
Sentencing Guidelines. Ithascometo our attentionthat clarificationwithrespect to the definitions for “reversed
,vacated, or invaidated sentences’ and “related cases,consolidated for sentencing” would be beneficid. Many
officers are experiencing difficulty in goplying the guiddines and determining a defendant’s criminal history
category when defendants have chdlenged ther prior convictions. Clarification is needed at USSG 84A 1.2,
comment.( n.6) as there appears to be a nationd trend by defense attorneys to have a defendant’s prior
predicate offenses, whichhave beenusedindassfyingthe defendant as Career Offender, vacated instate courts
prior toimposgition of afederd sentence. Thisrisesto the gppearance that defendants are dlowed to manipulate
the federal sentence by attacking the prior convictions at the state court levels prior to federal sentencing. A
guestion has been raised asto whether it was within the Commisson’ sauthority to place atemporal requirement
on when a defendant could chalenge aprior state conviction. POAG recognizes that 21 USC 8851 setsforth
parameters wherein a defendant can chdlenge prior convictions that were considered for statutory sentence
enhancement purposes under Title 21. The issue at hand is does the statue of limitations of 21 USC 8851(e)
likewise apply to chdlenges for prior convictionsin other Stuations such as the chalenge of prior convictions
that precipitated the defendant’ s classification as a Career Offender?

Itis suggested that clarification islikewise needed at USSG 84A1.2, comment. (n.3) with specific atention to
daifying the meaning of “consolidated for sentencing”. One interpretation has been that if two cases are
combined for sentencing whether or not factualy or logicaly related, the definitionof consolidated for sentencing
has been met. Another interpretation has been construed that the sentencing courts have combined caseseither
proceduraly or functionaly because the cases had some factua or logica connection and then imposed a
sentenceto reflect the composite harm. Some cases that were combined for sentencing because of the court’s
adminigrative conveniencewould not be related to each other and would, therefore, be scored separately. This
is especidly important in career offender application where a ruling that the cases are related could have a
dramatic impact on the ultimate sentence. When reviewing the State Court’s file in reference to the prior
conviction, the probation officer cannot dways determine the purpose/intent of the prosecutor or the Judge for
sentencing the cases onthe same date. If the state prosecutor is il available, they may be able to informof the
reasoning for handling the cases in the specified manner, however, this option may not dways be available.
Ultimatdy, there is no uniformity at the state leve for noting the reasoning of why cases were combined for
sentencing purposes. In light of the recent ruling in Buford vs United States, 121 Sup. Ct. 1276 (2001),
wherein the Supreme Court held that the decison whether an offender’s prior convictions were consolidated
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for Guiddine purposes will be reviewed deferentidly, the Probation Officers Advisory Group strongly
encourages the Commission to provide clarification.

I ssuesto Consider in the Near Future:
> Adjustment for Acceptance of Responsibility — USSG 83E1.1

It has come to the attention of the Probation Officers Advisory Group that there appears to be a nationa
concern surrounding the gpplication of USSG 83E1.1. Unlike other sections of the guidelines, this adjustment
is made on a subjective basis. In many didtricts, the agpplication is automaticaly gpplied if a defendant pleads
quilty, while in other didtricts, the defendant must discuss the detalls of the offense during the presentence
investigation in order to receive the adjusment. POAG recognizes that this disparity in gpplication may be the
result of a desire to save the court’ sresources and time aswell as defense counsd’ sconcernwithhaving adient
reved information which may possibly increase his or her sentence. Additionaly, it appears this adjustment is
inevitably gpplied in drug cases for the purpose of lowering the lengthy imprisonment sentences faced by drug
defendants. In the United States Sentencing Commission’s Annua Report 1999, statistics reflect that 90% of
drug offenders recelved the acceptance adjustment. It is POAG’s concern that the philosophy regarding the
purpose for this adjustment has become logt not only in the application of the guidelines, but dso in the
sentencing process. POAG brings to the Commission’s attention that trestment providers and supervison
officers frequently review this portion of the presentence report in making a determination as to an offender’s
motivation for trestment. This assessment may be skewed if the gpplication of the adjustment is not correctly
applied. Throughout this pogition paper, POAG has identified severa areas of the Guiddines where this
adjustment is presenting gpplication concerns.

> Criminal History — Sentencing Table

The Probation Officers Advisory Group is aware that the Sentencing Commission has been exploring
approaches to the expansions of Zones B and C of the sentencing table. Likewise, there has been discusson
about the creationof acrimind history category whichreflectsa defendant who has zero crimind higtory points,
thereby diginguishing them from defendants who have one or more crimind history points. This defendant is
characterized as a“true first offender”.

In discussing the formulation of acriminad history category which would reflect zero points, POAG identified
severa issuestoindude Would this category encompass individuas without prior convictions, but prior arrests?
Would a defendant be excluded from this category based on an arrest that was later determined to be a case
of mistakenidentity? Would it gpply toindividudswho have never beenarrested for any crimind conduct before
committing the ingtant offense? Although POAG identified areas in whichit may be difficult to define atrue first
offender, the group does not oppose a distinguished crimind history category for defendants who have zero
crimind higory points.

Our discussononidentifying atrue firg offender led to a discussion of the creation of acrimind history category
above VI as POAG recognizes that defendants who are dassfied as acrimind history category VI normdly
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have more than 16 crimind history points. Presently, defendants who have 13 or more crimind history points
fdl into crimind history category V1. Although the guiddines provide for departure in accordance with USSG
84A1.3, it isthe group’s experience that Courts are somewhat hesitant to upwardly depart as appel late courts
will reverse the sentence unless the courts provide adequate andyss to support the departure. A guided
departure might achieve the goa of increased sentences for extendve crimind histories while maintaining a
judge sdiscretion. POAG suggeststhat astudy of crimind history category V1 cases could determine the median
score for defendantsfdlingin category VI, thus determining whether acategory VI isjudtified. In essence, the
concern is does there now exist a*“heartland” crimina history category V1 defendant? POAG recognizes that
acategory VIl could have gtatutory implications in instances where the guideline range, often corrdated to the
career offender guiddine, would exceed the statutory maximum pendty.

Native American Reservations

POA G recognizesthe uniquenessinthe federal system of cases whicharisefrom Native Americanreservations.
We are in agreement that training opportunities have the potentid to dleviate many of the percelved guiddine
disparities which were presented to the Commissionin Rapid City, South Dakota, inJune 2001. It issuggested
thatincreased did ogue among guiddine practitioners could identify whether the current guiddinesproduceunjust
results for Native Americans.

There are currently two areas of concern: Cases involving Native Americans frequently involve victims, i.e.
murder, assault, sexud assault, thus necessitating conversation by the probation officer with the defendant to
explore the offense. This is particularly important in sexua assault cases where a specific admisson of quilt is
required for participation in sexud offender programs. If defendants are given a blanket reduction for a guilty
pleainlieuof actua compliancewithUSSG §3E1.1, the probation officer’ sability to address offenseissueswith
the defendant is dradtically decreased. Another area of concern not only for Native Americans but for any
defendant charged on federal landsis that no guideine has been promulgated for an Impaired Driving offense,
aviolationof 18 U.S.C. 813(a)(2)(A). Incases where defendantsare subj ect to enhanced penalties, calculations
have been prepared under a variety of guiddines to include 82A 1.4 — Involuntary Mandaughter, 82A2.1 —
Assault With the Intent to Commit Murder, and 82A 2.2 — Aggravated Assault. This has created adisparity that
could be addressed by creeting a pecific guiddine for Driving While Impaired or directing the use of anexiding
guiddine.

18 U.S.C. 8228 Violations— Failure to Pay Legal Child Support Obligations

POAG agan requests that the Commisson review the need to promulgate a guiddine for 18 U.S.C. 8228

violations, especidly in light of the combination of USSG 88 2B1.1 and 2F1.1 guiddines. Currently, if a
defendant is charged withthis violation, Appendix A of the Sentencing Guidelines directs one to the Contempt

guiddine found at USSG 82J1.1. However, USSG 8§2J1.1, comment. (n.2) providesthat the most analogous

guiddineis §82B1.1 for offenses involving the willful failure to pay court-ordered child support. 1t appearsthat

prosecution of these casesisincreasing on the nationd level. POAG suggests to the Commission that a closer

sudy of promulgating a specific guiddine for this violation be conducted.
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Powder Cocaine and Cocaine Base — Penalties

Public officids, private citizens, crimind justice practitioners, researches, and various interest groups have
previoudy chdlenged the fairness of the current approach of sentencing the two principd forms of cocaine
offenses, that being powder cocaine and cocaine base. Based on the concerns that have been expressed,
Congress directed the Sentencing Commission in 1994 to issue a report and recommendations on cocaine
federal sentencing policy. The Commissionissued acomprehensive report to Congress on February 28, 1995,
which was followed by a specid report in April 1997.

It is our experience that the present pendties continue to have sgnificant impact with respect to sentencing
issues. Inthe United States Sentencing Commission’ sAnnual Report 1999, it was reported that drug offenses
were the largest single category of federal convictions in 1999. Just under hdf of the cases involved cocaine
trafficking, that being 22.1% powder cocaine and 22.9% crack cocai ne. Almaost 90% of drug offendersreceived
the acceptance of responghility reduction. It hasbeen our experiencethat indmost dl drug cases, the defendant
received the adjusment for acceptance of responshility even though such gpplication may not have been
warranted. The probation officers have witnessed on numerous occasions that the courts judify awarding
defendants the acceptance adjustment in light of the dready lengthy imprisonment sentence thet is required as
aresult of the drug amount and drug type. Likewise, it is our experience that specific offense characteristics at
USSG 8§82D1.1 aswdl asother Chapter Three Adjustments are not being applied asintended for the very same
reason. The Probation Officers Advisory Group strongly encourages the Commission to continue to pursue
recommending modifications for federa cocaine sentencing policy.

Closing
Wetrustthat youwill find our comments and suggestions beneficid when cons dering futureamendments. Should

you have any questions or need clarification, please do not hesitate to contact us. We sincerely appreciatethe
willingness of each commissoner to listen to our views.

Respectfully,

Ellen S. Moore
Chairman



