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PROCEEDI NGS

CHAIR SARIS: kay. For those of you who
attend frequently, we have sw tched oursel ves around
alittle bit. So I amgoing to introduce everybody
and hope in the right order.

| wel cone you all. For those of you who have
cone to a lot of these, we have had a | ot of hearings
in the last nonth, and this one is an extrenely
important hearing on all the anendnents we are
considering. So thank you for comng, and for sone
of you for com ng back

As you know, there is a broad range of
amendnents we are considering, everything from
econom ¢ fraud, human rights, sonme circuit conflicts,
and a whol e host of things.

What | want to do is ask you all to, when you
testify, we have read your comments and thank you, to
gi ve us your highlights. And before we get going,
what | wanted to do is introduce everybody.

M. WII Carr is still to ny right here.

He's been vice chair of the Conm ssion since Decenber

2008. He served as an assistant United States
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attorney in the Eastern D strict of Pennsylvania from
1981 until his retirement in 2004.

To ny left is Ketanji Jackson who has been
vice chair of the Conm ssion since 2010. She was a
litigator at Morrison & Foerster, and an assi stant
federal defender in the Appeals D vision of the
Ofice of the Federal Defender in the District of
Col unbi a.

Way over here, usually here, is Judge
H noj osa who served as chair and subsequently acting
chair of the Comm ssion from 2004 to 2009. He is the
chief judge of the United States District Court for
the Southern District of Texas, and has been serving
that court since 1983.

Judge Beryl Howell is way over to the right
here. Beryl Howell has been on the Comm ssion since
2004. She is a judge of the United States District
Court for the District of Colunbia, and has served on
that court since |ast year

And Dabney Friedrich has been on the
Comm ssi on since Decenber 2006. She was associ ate

counsel at the White House; and counsel to Chairnman
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Orin Hatch on the Senate Judiciary Conmttee; and an
assistant United States attorney in the Southern
District of California and the Eastern District of

Vi rgini a.

And Jonat han Wobl ewski is an ex-officio
nmenber of the Comm ssion representing the Attorney
CGeneral of the United States. He serves as the
director of the Ofice of Policy and Legislation in
the CGrimnal D vision of the Departnent of Justice.

So I want to ask, does anybody el se have any
conment s?

(No response.)

CHAIR SARIS: | see nothing. As you know, or
maybe you don't, we do this in the First Grcuit,
maybe some of the other Grcuits do this: red |light,
orange light, green light system So when the yell ow
light goes on, it is a warning signal. The red |ight
is the hook. Now sonetinmes, you know, we're an
active bench, a hot bench, and so that's why we |ike
to make sure people finish their coments. | nean, |
don't do it to the word, but you know, sort of

obviously roughly that. And sonetinmes people are so
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energi zed they don't even notice that the red |ight
is going on. So you might notice ne |ike junping up
and down so | don't have to cut you off.

And | do want to enphasize that we've tried
to read your comments. So, you know, know that we've
done that, and really hit your highlights so we can
under st and what your big points are.

So | think you' ve been told it's about five
m nutes apiece —is that right? —so, go ahead. Thank
you.

MR BURETTA: Good norning, and thank you.

CHAIR SARIS: | want to introduce the pane
before we get going on this. And if | can begin with
John Buretta, who is the deputy assistant attorney
general of the CGrimnal Division of the Departnent of
Justice. | had a chance to neet you beforehand. He
is the deputy assistant attorney general of the
Cimnal Division. He was an assistant U.S. attorney
in the Eastern District of New York and served as
that office's chief of the Organized Cine and
Racketeering Section. He also was an associ ate at

Cravat h Swai ne & Mbore.
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And then, noving ahead —1 think we're going
in this order —Kathryn Nester is the federal public
defender for the District of Uah. Previously she
was an assistant public defender for the Southern
District of Mssissippi and was in private practice
in Jackson, M ssissippi.

Davi d Debold, a frequent visitor, is a
partner at the firmof G bson Dunn in Washi ngton,

DC, and chair of the Conm ssion's Practitioners
Advi sory Group. Prior to joining G bson Dunn in
2003, M. Debold was an assistant U S. attorney in
Detroit, Mchigan, and was al so on detail to the
Conmi ssi on.

And Marjorie Peerce is a nmenber of the | aw
firmof Stillman & Friedman in New York. She is also
a nenber of the New York Council of Defense Attorneys
for which she previously served as president and
chair of the organization's sentencing guidelines
Commi tt ee.

So wel come. M. Buretta.

MR BURETTA: Thank you. Good norning.

| promse ny comments this norning will be
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shorter than the Departnent's view paper that was
submtted to you, which I think ran about 37 pages.

Thank you for the opportunity to appear here
to testify on behalf of the Departnent of Justice
regardi ng the Comm ssion's proposed Dodd-Frank fraud
amendnent s.

During the ten years |'ve had the honor of
working at the Departnent, |'ve also had the pleasure
of investigating and supervising the investigation of
a wde array of federal crimnal frauds, including
fraud on the market, securities fraud, insider
tradi ng, punp and dunp schenes, comuodities narket
mani pul ation, bank fraud, nortgage fraud, consuner
fraud, and others.

And in ny current position, | oversee over
100 crimnal prosecutors in the CGrimnal Dvision's
Fraud Section under the | eadership of Assistant
Attorney General Lanny Breuer. These prosecutors of
course are working day in and day out pursuing fraud
cases throughout the United States in partnership
with US Attorney's offices and having trenmendous

successes.

10
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In just the past two weeks, the Fraud Section
and its U S. Attorney partners obtained a substantial
sentence on insider trading charges in Mryl and
against a former Food & Drug Administration official.
They convicted R Alen Stanford in Texas for his
perpetrati on of an astoni shing $7 billion Ponzi
schenme, and arrested a doctor recently who all egedly
generated over $300 million in fraudul ent Medicare
billing, the largest single alleged fraudul ent
Medi care billing schene in U S. history.

The Departnent is very grateful for the
attention the Comm ssion has devoted to fraud
gui del i ne sentencing issues, and for the Conmm ssion's
willingness to entertain suggestions fromthe
Department of Justice in this regard at the |length
that we have submtted them

Anong the various anendnents the Conm ssion
is considering, | would like to focus ny remarks on
t he gui deli ne proposals addressing harmto the
financial markets and to financial institutions, and
al so the proposals regarding insider trading and

proposed anendnents concerning harmto the

11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

residential housing market, honmeowners and banks,
from nortgage fraud and ot her rel ated schenes.
The 2008 financial crisis and subsequent
econom ¢ downturn remnd us in the Departnent
constantly of the inportance of preserving the
integrity of our financial markets. Qur nation's

financial |aws nmust be vigorously enforced to deter

conduct that could in the future inpact the viability

of our markets.

The Departnent thanks the Comm ssion for its
hard work over the past two years in review ng the
sentencing guidelines in |ight of Dodd-Frank to
ensure that the guidelines reflect the gravity of
crimes that can inpact financial market integrity.

For exanpl e, one of the proposals forwarded
by the Comm ssion is an enhancenent for financial
crimes that may destabilize a financial market. The
Department supports the Conm ssion's proposal and
reconmends that this enhancenent be added to section
2B1. 1(b) (15) where we think it would provide for a
6-1 evel increase when the fraud caused, quote, "a

significant disruption of a financial mnarket or

12
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created a substantial risk of such a disruption,”
unquot e.

Thi s new enhancenent, in our view, reflects
that sonme financial frauds can have a dramatic effect
on the financial systemis integrity in ways that nmany
financial frauds ordinarily would not. For exanple,
del i berate fal sification of valuation of assets
traded in markets that rely heavily on nmarket
partici pant val uation could have devastating market
consequences. Manipul ative trading practices that
spread m sinformation about a class of assets or
comodities in order to short the market, for
exanpl e, |ikew se can substantially inpede the
ability of ordinary market forces to facilitate fair
buyi ng and selling, and can even disrupt market
tradi ng al t oget her

These market-risking crines, while not always
anenabl e in sone instances to precise gain or |oss
cal cul ati ons, nonetheless plainly nerit enhanced
penalties and we therefore support the Conm ssion's
pr oposal

W al so support the Conm ssion's proposed
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amendnments to section 2Bl1.1(b)(15)'s enhancenent for
conduct that substantially jeopardi zes the safety and
soundness of a financial institution, and in
particul ar the Departnment agrees that the proposed
enhancenent should apply even if governnment
intervention prevented the result contenplated by the
enhancenent, as in our view the defendant shoul d not
receive a windfall when the governnent saves the day,
despite the defendant's best efforts to jeopardize
the safety and soundness of a financial institution.
And in thinking about this proposal by the
Conm ssion, the Departnent has in mnd cases |like the
recent federal prosecution of Lee Bentley Farkas in
Virginia this past year. Farkas, who was the forner
chai rman of Taylor, Bean & Wi taker, one of the
nation's |largest private nortgage | endi ng conpani es,
engaged in a schene involving the fraudul ent sale and
purchase of nortgages and nortgage- backed securities.
Now Far kas's scheme contributed not only to
the failure of Taylor, Bean, but also to the coll apse
of Col onial Bank, one of the 25 | argest banks in the

United States. And when we think about the Farkas

14
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case and we envision a scenario in which the

gover nnent woul d have been able to stop this

col lapse, if that had been possible, it is our view
t hat Far kas nonet hel ess woul d deserve the puni shnent
t hat he received having successfully carried out his
schenme and caused the col | apse of these two very

i nportant banks.

Anot her area, insider trading, is of course a
very pernicious formof fraud that could threaten the
integrity of financial markets and underm ne investor
confi dence.

As the convictions stenmng fromthe Gll eon
cases and rel ated cases in New York have recently
denonstrated, insider trading on Vll Street is by no
nmeans a crinme of days |ong past, and the Departnent
will continue vigorously to investigate and prosecute
t he broad scope of insider trading we continue to
find.

As discussed in our views letter, we very
much agree with the Conm ssion that the guideline for
insider trading, section 2Bl1.4, nerits amendnent. In

this respect, the Departnent respectfully reconmends

15
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an enhancenent for insider trading schenes that are,
guote, "organi zed," unquote. This is an evolution in
our thinking froma previous proposal that there
shoul d be a sophi sticated nmeans enhancenent.

W believe the term quote, "organized
schene, " unquote, which indicates planning and
preparation but does not necessarily require
conplexity or intricacy, best captures the
characteristics of a broad class of insider trading
schemes that nerit enhanced sentences. This
enhancenent differentiates insider trading schenes
i nvol ving pl anning and preparation from for exanple,
a solitary instance where a tipper passes insider
information to a tipee who then quickly trades.

In addition, we suggest replacing the
proposed 4-1evel position-of-trust enhancenent for
insider trading wwth a separate 2-1evel enhancenent
for industry professionals who engage in insider
tradi ng.

| nsi der trading by industry professionals
nmerits, in our view, enhanced puni shnent even where a

duty of trust is not owed in connection with the

16
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crime. And | think we point out in our views' letter
sone exanpl es where a defendant could not be

viol ating the duty-of-trust but nonethel ess be acting
as an industry professional who nerits enhanced

puni shrent .

And because the industry professional does
have a greater ability to insider trade and faces the
tenptation to do so with greater frequency and
ef fectiveness than sonmeone who is not a part of the
industry, that person also nerits greater deterrence.
And this class of individual nerits greater
deterrence.

And of course application of the industry
pr of essi onal enhancenent that we propose woul d not
exclude application of the 2-|evel abuse-of-trust
enhancenent under section 3Bl.3, which could apply
also in certain circunstances.

The Conm ssion has al so proposed anendnents
to the nortgage fraud guidelines in response to the
Dodd- Frank Act. And the Comm ssion's proposals
address crimes that affect the integrity of the

housi ng and | ending markets in communities across our

17
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country.

The Departnent supports the Conm ssion's
proposed anendnents relating to nortgage fraud and
financial institution fraud which would increase
penalties for crimnal behavior victimzing
honeowners, borrowers, and |l ending institutions.

And in closing, | would Iike to thank the
Conmi ssion for affording the Departnent the
opportunity here today to address these inportant
fraud guideline matters. W look forward to
continuing to work with the Comm ssion on these and
many ot her inportant sentencing issues.

Thank you.

CHAIR SARIS: Thank you. Ms. Nester.

M5. NESTER  Good norni ng, Madam Chair and
nmenbers of the Comm ssion:

It is an honor to speak to you today on
behal f of the Federal Public Defenders and Community
Def enders across the country.

Prior to being appointed by the Tenth
Crcuit, | practiced law for approximately 19 years

in the Southern District of Mssissippi. And in the

18



10

11

12

13

14

15

16

17

18

19

20

21

22

23

aftermath of Katrina, | represented nunerous
def endants accused of fraud charges, as well as those
i nvol vi ng nortgage | oans.

For those of us who routinely defend these
cases, we wel conme the Comm ssion's neaningful efforts
to reduce the inpact of the Ioss and victimtables.
Now i n order to acconplish this we need to ask
our sel ves three things:

First, does the problemreally exist? |If it
does, what sol utions best address the problens? And
finally, what risks and costs are associated with our
proposed sol utions?

| think we can all agree there is a problem
Qur materials provide you data show ng that judges
and prosecutors are agreeing that 2B1.1 is resulting
in too severe sentences. And as a result, we are
seeing nore and nore downward bel owrange sentences.

The history of the fraud guideline is one of
ever increasing severity, primarily justified by the
concept of deterrence, but as we now know, the
studies showit is the certainty of punishnment, not

the severity of it, that actually holds the deterrent
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effect.

So we believe it is inperant that we
reexam ne these fraud sentences with an eye toward
better reflecting all the purposes of sentencing. W
propose the follow ng sol utions:

Wth respect to the | oss table, we have | ong
advocated for a rule that | owers sentences for
def endants whose personal gain was substantially |ess
than the | oss anmount. The Comm ssion's proposal to
cap the |l oss anount table at an arbitrary anount
recogni zes this problem but we believe it is too
narrow of a fix.

W also believe it offers no relief to those
who' ve suffered little or no nonetary gain. |Instead,
we urge the Conm ssion to consider pairing those caps
with a departure provision which would allow the
court to take into consideration the defendant's gain
and ot her factors.

Wth respect to the victimtable, we support
both of the Comm ssion's proposals. However, we
t hi nk your proposal should be paired with a narrow ng

of the definition of "victim to only include people

20
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who truly have suffered pecuniary, |ong-term
pecuni ary harm

We have al so suggested sone additional ways
t he Conm ssion mght want to consider |essening the
i npact of these tables. One suggestion is providing
a cap on the |l oss anmount tables, if you're eligible
for a mtigating role reduction, |ike you' ve already
done in the drug tables.

Anot her suggestion is to provide a series of
exanpl es in your downward departure commentary giving
t he court guidance and confort in considering these
ot her factors.

You could cap the cunul ative adj ustnents,
such as pile on and on and on, |ike you' ve done in
t he robbery statute, or guideline, I"'msorry. O you
coul d consider creating a safety valve |Iike you have
for drug cases. W stand ready to work with the
Comm ssion on any or all of these proposals.

As far as the costs, | think the costs of
doing nothing is that we continue to pay for
i ncreased incarceration that doesn't appear to be

serving the purposes of sentencing.
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On the other hand, | think all of these fixes
wi Il reduce costly appeal s, provide gui dance to your
judges, and | think just increase confidence in our
crimnal justice systemand our guidelines because
we're better acconplishing the purposes of
sent enci ng.

Wth respect to the proposed anmendnents
relating to nortgage loans, our inquiry is alittle
sinpler. First, we don't believe there is a problem
interns of determning credit against |oss. Judges
are handling the fornula that you' ve already given
them across the country. They are able to val ue
loss, and we don't think that it calls for revising
that formula at this tine.

Second, we do not believe the proposed
| anguage requiring courts to use the val ue of
collateral at the tinme of forecl osure nmakes the
situation any better. |In fact, we think it creates
all sorts of unanswered questions in cases where the
col l ateral has been di sposed of in other ways, |ike
deed in lieu of foreclosure, real estate owned sales,

short sales. MNone of those are addressed. So you're

22
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ki nd of opening Pandora's box there.

Al so, we have sone concerns about the
proposal to include admnistrative costs in |oss
amount. This seens inconsistent with other areas of
the commentary where we recommend these types of
damages not be considered. Furthernore, they can
much nore appropriately be addressed in the
restitution stage of sentencing.

Finally, we think the costs of creating or
i npl enenting these unnecessary anmendnents coul d
include protracted litigation about what constitutes
due diligence. Wether these admnistrative costs are
reasonabl e or foreseeabl e under each state's
particul ar | aws about foreclosure which could becone
conpl ex, the nunber of out-of-state w tnesses woul d
i ncrease sentencings as the governnent attenpts to
prove the reasonabl eness of the costs. And also, by
singling —I see ny tinme has expired. My | sum up?

CHAIR SAR'S: Yes.

M5. NESTER  Thank you, Your Honor.

CHAIR SARIS: Actually, five mnutes flows by

qui ckly.
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M5. NESTER I'mtrying to catch ny breath

And al so we think singling out one form of
di sposal actually creates nore problens than it
solves as far as the courts are concerned. So we
recommend that instead perhaps the court m ght want
to focus on sonme nore conmon mtigating factors such
as the fact that the ultinmate hol der of the
collateral is rarely the person who was actual |y
def rauded, and frequently has invested and nade noney
on that nortgage on the secondary investnent narket
as well as maybe noney servicing the | oan, and none
of that is being credited in the | oss anal ysis.

In sum we conmmend the Comm ssion for taking
up this issue and if there's one nessage | can | eave
you fromthe field it is that please be sure that any
solutions are geared toward actual denonstrable
probl ens, and that they be as narrowy tailored as
possi bl e.

Thank you for your attention.

CHAIR SARIS: Thank you.

MR DEBOLD: Thank you, Judge Saris, and

menbers of the Comm ssion:
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On behalf of the Practitioners Advisory
Goup, it is our pleasure and honor to be able to
present the position of private practitioners from
the field. And | personally appreciate the
opportunity to appear before you again.

As you nentioned in introducing ne, | served
as an assistant U S attorney for a nunber of years,
a total of 17 years, in Detroit. | spent about half
that tinme doing trial work, and the other half doing
appel late. Wwen | was in the trial-level work, | did
nostly white collar prosecutions. So | amfamliar
with these issues fromboth sides of the courtroom

And the big picture is, the Conm ssion here
IS proposing, or requesting comment on basically
three categories of anmendnents in the fraud area.
One category is a nunber of potential enhancenents
that woul d generally increase sentences for certain
categories of fraud cases.

The second category that the Conmm ssion has
on the table are certain efforts to create uniformty
across the country, which would not necessarily

i ncrease average sentences but it woul d depend on
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whi ch approach the Comm ssion takes.

And obviously the third category is
opportunities for | ess severe sentences in sentencing
outconmes in certain types of cases in the fraud area.

As to the first category, | want to echo what
you just heard from M. Nester, which is that the
Comm ssi on shoul d ask before it adopts any of the
enhancenents: Has the need for these enhancenents
really been established?

And as we've di scussed before on ot her
occasions in appearing before you and ot her
conversations, fraud sentences tend to be nore severe
t han necessary —not across the board, but in certain
categories fraud sentences tend to be nore severe
t han necessary. And we have not seen a situation
where judges, or any other comentators frankly, are
conplaining that there are certain categories of
fraud cases where judges as a result cannot inpose
the sentence that is sufficient but not greater than
necessary to serve the purposes of punishnent.

In the fraud cases you' re seeing a greater

nunber of downward departures, a greater nunber of
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downward variances. |f you conpare the outcones in
fraud cases to what they were when the guidelines
were first adopted and over the years, these
sentences are quite severe in a nunber of cases.

For exanple, in the high-loss securities
fraud area, one of the areas that the Comm ssion is
proposing to address, the loss table and the specific
of fense characteristics that often apply in these
cases have quickly gotten many defendants past the
statutory maxi mum for account of securities fraud.

Let's al so take a | ook at the inside trading
area. DQJ is supporting proposals to increase the
ranges in this area, and the Comm ssion should fairly
ask: Is there really a problemhere in insider
tradi ng cases?

We heard testinony |ast February fromthe
U S Attorney for the Southern District of New York
but what we have not heard is how often the
Department of Justice at sentencing in these insider
trading cases is offering a principled argunent for
why the guidelines are not sufficient for that

particul ar def endant.
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W are not hearing fromthe Departnent of
Justice how often they ask for an upward variance in
i nsider trading cases, which would reflect a true
concern that in individual cases these sentences are
not severe enough.

The Comm ssi on should ask how often are these
argunents being nade? Wat is the rational e behind
the argunents that are being made? Do they match up
with the proposals that we're now seeing to increase
the insider trading sentencing guideline ranges? How
often do judges reject those requests, even though
t he governnment has given a convincing reason?

They do give in their witten testinony an
exanpl e of the CGoffer case in the Southern District
of New York, and they're using that and the
statenments by Judge R chard Sullivan to support an
argunent that there should be a distinction between
what we'll call opportunistic types of insider
tradi ng and what the Departnent is calling nore
organi zed insider trading.

To be sure, those types of insider trading

are different fromone another, but the question you
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should ask is: D d Judge Sullivan in that case feel
the need to vary upward as a result of that |ack of
distinction in the guidelines? D d he inpose a
sent ence under the guideline range?

In fact, what happened —and we docunent this
on page two of our comments —is Judge Sullivan inposed
a downward variance in the very case in which he
noted this need for a distinction, which suggests
that the guidelines are doing a perfectly good job of
accounting for the nore conplicated insider trading,
and they're probably overstating the seriousness of
| ess conplicated of fenses.

Anot her exanple: Harmto financial narkets.
DQJ has not gone back to a single case where they
have told you how this new enhancenent would apply to
a case that we're all famliar with so we can see
whet her we really do need a 6-1evel enhancenent for
this kind of harm |et alone have they told you of a
case where the sentence range was i nadequate.

Until the Departnent can point to exanples
where this kind of enhancenent shoul d have been

applied in the past, we're going to be dealing with a
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very rare, if nonexistent, category of cases where
this kind of enhancenment is needed. And we urge the
Conm ssion not to adopt them sinply because there
m ght be some hypothetical case in the future that
cannot be addressed by a possible upward departure.

W feel that the Comm ssion would be best to
| ook at ways in which to decrease the severity of
sentences in sone of these higher |oss cases. W
think that the proposal involving gain is a good
first step. There are ways that we woul d approach it
differently, as we set out in our witten conments,
and | woul d be happy to answer any questions the
Conm ssi on may have about how that m ght be
acconpl i shed.

Thank you agai n.

CHAIR SAR'S: Thank you.

M5. PEERCE: Good norning, Judge Saris and
ot her nenbers of the Sentencing Conm ssion:

As Your Honor said, nmy name is Marjorie
Peerce. Since 1986, | have been engaged in the
practice of crimnal defense in a small firmin New

York Gty, Stillman & Friedman. | amthe forner
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president of the New York Council of Defense Lawyers,
and fornerly testified before this Commssion in the
m d- 1990s.

On behalf of the NYCDL, | would like to thank
you for inviting us to participate in this process,
and we ook forward to future collaborations with the
Conm ssion as consideration is given to the
guidelines. W do intend to submt a nore ful some
subm ssion on or before March 19th in response to the
Conm ssion's request for comments.

Turning to various suggestions, we
respectfully submt that the existing guidelines with
respect to Dodd-Frank are applicable in resultant
cases in a reconmended advi sory gui deline range which
is far greater than necessary to acconplish the
pur poses of puni shnent for nost defendants.

W instead urge that the Conm ssion consider
anmendnments to the guidelines and policy statenents in
the future that work nore appropriately to reflect
the cul pability of individual defendants and reduce
t he nunber of exorbitantly high advisory guideline

r anges.
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The Conm ssi on proposes an enhancenent for
of fenses involving what it characterizes as
"sophi sticated insider trading.” However, the
sophi sticated nature of insider trading is covered
al ready by the current guidelines, and the proposal
i s thus unnecessary.

The commentary under the existing guideline
specifically states that the insider trading is
treated essentially as a sophisticated fraud, and the
base offense level is higher than other frauds as a
result of that.

We do not agree with the Departnent of
Justice's nodified suggestion of an organi zed i nsi der
tradi ng enhancenent. That is an exception which we
believe will swallow the rule and the guidelines
al ready take that into account in the base offense
| evel .

Simlarly, the proposed anendnent for
enhancenent for abuse of position of trust for
specific types of defendants is unnecessary because
the current guidelines already contain an enhancenent

for abusing the position of trust under Chapter Three,
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and judges in appropriate cases are taking that into
consideration in sentencing —in cal cul ati ng advi sory
gui del i ne ranges.

We urge that the Conm ssion should aimto
el i m nate enhancenents where the guidelines in those
cases are already high enough, and al ready account
for the seriousness of the offense. This woul d hel p
decrease the necessity of departures and variances
fromthe guidelines and help mtigate the harsh
recomendati ons that the advisory guidelines provide.

We have provided in ny witten testinony at
pages three through four a series of proposals for the
Conm ssion to consider for adjustnents, downward
adjustnents, in the guidelines —not departures,
downward adj ustnments —that courts can consider to be
able to take into account differences between
di fferent defendants.

And so, for instance, if the defendant was
not an organi zer, |eader, nmanager, or supervisor, or
ot herwi se involved in the offense, then that coul d be
a downward adj ustnent beyond the mninal/mnor role

adjustnents. And we give a series of additional ones
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at pages three through four.

Wth respect to | oss, the Comm ssion has
asked for comments on various nethods of |oss-
calculation. W recommend adopting the market -
adj usted approach under the Ais and Rut koske
deci si ons.

Wth respect to investnent fraud, we do not
think that Application Note 3(F)(iv) should be repeal ed.
We do believe it should be revised, because the rule
does not provide clear guidance as to how to
calculate loss in cases of investnent fraud,

i ncludi ng Ponzi schenes. Accordingly, we encourage
the Conm ssion to adopt a revised rule which states
that in all cases of investnent fraud, including
Ponzi schenes, |oss nust be neasured by the net out-
of - pocket | oss of the victins.

The Conm ssion is studying whether it should
[imt the inpact of the loss table, or the victins
table, or both, in certain cases sentenced under
2B1.1. W applaud the Conm ssion's efforts in this
regard, and we believe that the Comm ssion is right

to explore and adopt nethods for Iimting the inpact
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of the loss and victins tables, which have been the
source of much criticismfor their contributions to
di sproportionately high, harsh sentences.

So we believe the Conm ssion should imt the
inmpact if the defendant had relatively little gain in
relation to the loss. W do not believe that this is
acconpl i shed by specific offense characteristics or
caps which focus on only dollar anounts. However,
we believe that the Comm ssion may be best in
consi deri ng neani ngf ul downward adj ustnents where the
| oss anmount overstated the defendant's cul pability,
whi ch coul d i nclude, and would include, a variety of
factors such as the role played by the defendant, and
whet her the defendant's alleged gain is direct or
i ndirect.

In this way, the sentencing judge could
account for a defendant's culpability and differences
in culpability that cannot be truly expressed in
dol I ar anounts.

In terns of other approaches to address —we
al so respectfully believe that if the enhancenent of

the loss table is above 14 levels, the 4- or 6-1evel
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adj ustment under the victins table should not be
appl i ed.

W also refer to nmy comments at pages three
t hrough four of suggested downward adjustnments in the
gui delines for insider trading which the Conm ssion
m ght consi der applying in fraud cases in general.

Again, on behalf of the NYCDL, | wish to
t hank you for inviting us, and we | ook forward to a
conti nui ng di al ogue with the Conmm ssi on.

Thank you.

CHAIR SAR'S: Thank you very nuch.

COW SSI ONER HOWELL: Thank you all for being
here. These are very inportant issues, and | think,
havi ng reviewed all of your testinony, it has been
enornmously hel pful .

| amgoing to focus ny questions on M.
Buretta. It is really nice to see an alumus from
the Eastern District of New York, although, as I told
Jonat han, it nakes ne feel really old since you
didn't join the office until after I —

(Laughter.)

COW SSI ONER HOWELL: —whi ch was really
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shocki ng.

MR BURETTA: You | ook young, | feel old.

(Laughter.)

COW SSI ONER HOWELL:  Thank you for that.

So | have two questions for you, and one has
to do with the question that virtually each of our
panel i sts has asked, which is: |Is there really a
problenf | think Ms. Nester said, should we be
acting to add sone of the enhancenents that we have
proposed, that the Justice Departnment is urging us
to, without a denonstrable problemin terns of where
has the Justice Departnent in insider trading cases
or in any case that involves, you know, a significant
di sruption of a financial market seen sentences that

are insufficient to both deter and puni sh?

And so that is one question | have. And then

in that context, part of the reason that our
anmendnment s have sonme proposals to start a di scussion
at | east about howto nore carefully target the

i mpact of the victins table and the fraud | oss table
in 2B1.1, which affects not just insider trading and

not just fraud cases but a nunber, at |east 33 other
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gui del i nes, how we can nore carefully target that to
address what we see in our feedback | oop from judges
as the increasing variance rate at higher |evels of
t he guidelines that are dependent on the fraud | oss
t abl e.

So, | nean and | think that the addendumto
the FPD s testinony sort of lays out quite clearly
t hese increasing variance rates; in addition,
increasing fromthe sponsored rates, which from an

analysis |I've done on sone of these crines that

governnent -sponsored rate is not just attributable to

[ 5K1. 1] substantial assistance notions.
So it is attributable to other governnent
notions for reasons other than substanti al

assi stance, which |l eads ne to believe that

prosecutors are al so readi ng these guidelines as they

apply in some circunstances to be too high, and

reachi ng agreenents with the defendant to a nore

reasonabl e and accept abl e sentence to the governnent.
So ny second question is: Wen the

Department says that the Departnent agrees that it

tends to alleviate the inpact of the loss and victins
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table in certain securities fraud cases may have the
overal | curative effect of guiding the sentencing
courts to an offense |level that still reflects the
gravity of the offense, | am heartened.

And so | would like you to address how nmuch
and what proposals the Departnment m ght support in
the Conm ssion's effort to respond to our feedback
loop in terns of these variance rates and address the
i npact of those two tables.

So, two questi ons.

MR BURETTA: Thank you, Judge. Well let ne
start there with respect to loss and victimtabl es.
And of course we are hopeful that the Conm ssion
understands we are trying to take a very calibrated
and reasonabl e approach to an area where we agree
that there are instances where the sentences that are
called for on occasion by the fraud | oss tables do
recommend sentences that are higher than they
ot herw se shoul d be.

But the nost direct way in which we propose
to deal with that anomaly is with respect to the cap

which is kind of Iike the courier cap that functions

39



10

11

12

13

14

15

16

17

18

19

20

21

22

23

el sewhere in the narcotics guideline that in essence
provides a mninmal-role cap if certain criteria are
nmet. And we set out | believe six criteria in our
views letter.

MR CARR Al of which nust be net, right,
in terns of your proposal?

MR BURETTA: Correct. Let nme make a few
general conments, though, about the kinds of cases
where we think it is nore likely you woul d be seeing
t hese anonalies and real ly distinguish those from
ot her classes of cases, because we think it is

inmportant to see those differences as the Conm ssion

consi ders potential changes. It is our view that the

scenari os where you are nost likely to see the
anonmal i es are what we woul d describe as fraud on the
mar ket securities cases.

And there you can have high | oss anounts

generated in a big bore publicly traded stock, but

with relatively small inpact on any one investor in a

| arge pool of investors who may have been defrauded.

And, by contrast, we don't ordinarily see —that's not

to say there aren't sone exceptions —but we don't
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ordinarily see these guideline disparity issues in,
for exanple, a Ponzi schene, or an investnent fraud
case where the individual investors are oftentines
financially ruined as a direct result of the
defendant's crim nal conduct.

And in those cases, we fairly often see
courts inposing the very high sentences we —of course
Berni e Madoff is probably the hall mark exanpl e, but
there are many ot her exanples, the A& case recently
in Virginia where people were receiving | believe 60,
and 35 years, et cetera.

So there are many cases where it depends on
the kind of fraud you' re | ooking at as to whether you
m ght nore commonly see the kind of anonmaly that,
Judge, you were descri bi ng.

The ot her general point we would |ike to nmake
is that there are many cases federal courts see where
the fraud | oss tables do not have a material effect
on the sentence in a fraud case either because the
gain or loss is difficult to assess, or indeed there
wasn't a gain or |oss because of nmarket forces that

i ntervened, or because the defendant oftenti nes
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didn't intend the gain or |oss but nonethel ess was
trying to commt the crine for other purposes.

And from our perspective, it is inmportant to
keep that whole class of cases in mnd, as well. And
we don't see a need, fromthat perspective, for any
adjustnment of the fraud | oss tables.

And so if we keep in mnd people who are
operating in the industry as a commoditi es broker, or
a broker dealer, those sort of industry
prof essionals, were the people we're nost worried
about who have the greatest ability to be conmtting
frauds, oftentinmes they're commtting the frauds not
because they' re going to get sone noney in their
pocket but because their friend, who is another
br oker deal er, you know, wants a little piece of
information and they' re hoping for alittle nore
information a year down the line that will help them
or they're doing it for reputational reasons. And
t hat whol e class of fraud cases, which are very
i mportant cases, which are very serious, what we
should really be |ooking to deter as nmuch as possible

a group of people who you mght not call abuse of
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trust position people, but definitely industry
professionals who are in a different class than say
your ordinary tipee who is sitting at the kitchen
tabl e and finds out about sone inside information,
that class of people isn't captured by the fraud | oss
tabl es but they still nerit very significant
penalties by virtue of their position.

And so that transitions fromthe Departnent's
perspective to a discussion of the enhancenents we've
proposed. If | could for a nonent address the
i nsi der tradi ng enhancenents, if we | ook at Judge
Richard Sullivan's comments in the recent sentencing
that he carried out, we agreed with M. Debold that
in that particular instance, whether this enhancenent
exi sts or not may or may not have nmade a difference
at the end of the day.

But the point of Judge Sullivan's coment was
not about that, but was about what | think all of the
conm ssioners are always concerned about. And that
is, do the sentencing guidelines planning ahead for
scenarios that we can envision, are they finely tuned

enough? Can they be a little bit nore calibrated to
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differenti ate between i nportant classes of offenders?

And | think the point of Judge Sullivan's
comments was to say that, as witten now the insider
trading guideline isn't quite calibrated enough that
he can envision, and was thinking about in that
particul ar sentencing class of offenders who are
i ndustry professionals, who are very different from
the kitchen table tipee.

And we think, in light of comments |ike that,
and also frankly in light of Dodd-Frank's directive
to really plan ahead and be thinking hard about ways
in which we can calibrate and address the fraud
guidelines in better ways, it is appropriate to be
seriously considering enhancenents |ike the industry
pr of essi onal enhancenent, or the organi zed schene
enhancenent. Those are both enhancenents we think
are reasonable and differentiate very clearly and
define cl asses of offenders.

By the same token, lastly —and I'Il stop
here —but there were a few questions w apped up
there —we have the sane view with respect to the

significant disruption of financial market
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enhancenent. And that is, we can easily see
situations in which prosecutions can be broad that
woul d trigger such an enhancenent, and we think the
spirit and the directive of Dodd-Frank is that we
shoul d all be planning ahead for those situations, as
they may wel | happen very soon.

COW SSI ONER HOWMELL: So if | understand your
answer correctly, the bottomline on sone of the
enhancenents is that, no, you can't point to any
cases now where it has —your inability to cite to
t hose enhancenents has in sonme ways provi ded an
insufficient recormended advi sory sentence, but
you' re planning for the future?

MR. BURETTA: That's correct.

CHAIR SARIS: Ketanji .

CHAIR SARIS: Yes. | would like to just ask
about the organi zed schene proposal that you nake.
There is testinony that it swallows the rule, to sone
extent, with regard to insider trading cases.

So |l would like to know, in your experience
how | arge is the class of disorganized, unprepared

i nsider trading persons? In other words, we're
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making that differentiation, but is it a realistic
one? Are there cases being prosecuted of the type
that you say we need to nake sure that they're not
getting a higher sentence?

MR BURETTA:: Thank you for that question.

It is a significant class of people on both
sides. So with respect to what we'll describe as the
opportuni stic tipper and tippee, there are many cases
that |'maware of that are even currently being
investigated, and the SEC routinely handl es these
matters along with the Departnment of Justice where
you have the opportunistic enployee who finds out
sone information either about their conpany, or about
anot her conpany by virtue of their involvenent in
sone industry, and they pass that to a rel ative.

It is not an organi zed schene by any neans,
but there are a whole host of situations in which we
do confront that all the tine.

By the same token —and | think the cases up
in New York really highlighted and frankly educated
all of us about what's happening in the business

industry —there is other very |arge class of
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def endants who aren't the kitchen table | found out
fromny enpl oyer sone things are about to happen, or
bei ng acquired, but it's nore insidious. And it is
in sone ways nore inportant. And that is, you have
people in the industry who are constantly talking to
each other, finding out nuanced inside information
and passing that —again, not always for personal
gain;, for a lot of other collateral reasons,
i ncluding potential future gain —and the dozens of
def endants who have been prosecuted up in New York
really highlight that that is happening. It is a big
pr obl em

VI CE CHAIR JACKSON: But do we need both? 1In
ot her words, do you have industry professionals who
woul d not al so get the organi zed schene? | nean, is
there that category? O can we just cover it with an
i ndustry professional SOC and not have to worry about
getting judges and litigating whether or not this was
an organi zed schene?

MR BURETTA: So there are certainly instances
where there's an opportunistic insider trading by

industry professionals. And sonme of them not all of
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them or even nost of them but sone of the cases
t hat have been brought up in New York invol ve that
where you have an isol ated instance of an industry
pr of essi onal engaging in opportunistic insider
tradi ng.

By contrast, there are many ot her instances
we've seen up in New York where it is organi zed; that
you have really a network of people who are engaged
ininsider trading. And so you can easily, through
t he experience we've had over the |ast three years,
see the differentiati on between those cl asses of the
opportuni stic industry professional, the
opportuni stic noni ndustry professional, and then by
contrast the organi zed schenes as wel|.

MR DEBOLD: Could I nake a few points about
that? One is, | would encourage the Conm ssion to go
back and see what happened with the evolution of the
nore than m ninmal planning adjustnent in the fraud
and theft guidelines.

It used to be that you got a 2-leve
enhancenment for nmore than m nimal planning or

multiple victins. The Comm ssion ultimtely took
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t hat out of the guidelines and accounted for it by
the fact that nore-than-m ni mal -pl anni ng usual |y went
with a higher | oss anount, because they found that
judges were alnost routinely inposing this
enhancenment and it was resulting in application
questions that were maki ng nore work for everybody

t hat was unnecessary.

It sounds |ike the same kind of thing would
apply in this context.

And the second thing is, if you' ve got an
organi zed schene as the triggering factor, then
you're generally, | would assunme, going to be tal king
about a schene that involves nore than one person.
And you're going to effectively cancel out any m nor
rol e adjustnment for those people who are the |ess
i nvol ved people in that organi zed schene.

And if there are people who are running an
organi zed schene, they are going to get an
enhancenent anyway for |eadership, either a 4-|evel
or a 3-level enhancenent. So it seens like it's
adding to the problemof nultiple factors in the

gui delines that are accounting for the sane kind of
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conduct .

CHAIR SARIS: Al right, Jin®

VI CE CHAI RVAN CARR  Ms. Nester nentioned, as
we often hear, that it's certainty of punishment
rather than severity of punishnent that deters
crimnal conduct. [|'mnot going to ask three defense
attorneys how you can work with us to increase
certainty of punishment —

(Laughter.)

VI CE CHAI RVAN CARR: — and | will admt to
being a skeptic with respect to the extent to which
severity of punishnment does deter a |ot of the kinds
of crimnals that do get prosecuted in both the state
and federal systens, but would the three of you agree
that if there is a class of crimnals who are |ikely
to be deterred by severity of punishnment, they're the
peopl e we're tal king about this norning?

M5. NESTER | respectfully would feel
actually the opposite. | mean, nost of the people
that we're dealing with here are nonviol ent,
frequently first-tine offenders and have had no

experience being in a prison system And the concept
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to this class of crimnals is, as your question

i nsinuated, one year in prison has definitely got a
deterrent effect on people who are productive nenbers
of society, who have jobs, who have supportive
famlies, who have never been in and out of the
system | think it is quite the opposite.

VI CE CHAl RVAN CARR:  But you woul d say the
inmportant thing to themis they know they' re going to
jail?

M5. NESTER Yes. But the length of jail,
whether it's one day, a year, ten years, the fact
that they're going to prison is significant to people
accused of fraud. And | think that, again, that
calls on us to reevaluate, you know, why are we
continuing to ratchet up the severity when it doesn't
appear to be rationally connected to deterrence?

MR DEBOLD: | had a simlar reaction when I
heard M. Buretta tal ki ng about the exanple of the
person who was a broker-dealer who is getting
information to a friend, not because of personal
benefit but because he wants to help further a

| egiti mate business relationship, or a reputational
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enhancenent within his field.

| find it hard to believe that that person
knowi ng that the penalties are in the two-, three-,
four-year range, which is a substantial anount of
time for sonebody who is a first offender, it is hard
to believe those people would find that to be a risk
worth taking, or that they would, you know, factor in
a greater anmount of deterrence because there's a
possibility that they m ght get a hi gher sentence.

And fromrepresenting people in this
situation and sitting with them and tal ki ng t hrough
t he guidelines, even the possibility of a very snal
amount of tinme in prison is sonmething that just
scares themto death. 1t is not a pleasant
experi ence when they contenpl ate what they are
| ooki ng at.

And, you know, you get into the whole problem
of do people really think about those things when
they' re engaging in that conduct. That is obviously
an issue that is hard to neasure. But to say that
they think, well, gee, if it's only three years, why

not? | just don't see it happening.
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M5. PEERCE: | have always said that it's
really the clanging of the jail house doors behind
sonebody that provides that deterrence. And to send
sonebody —I recently had a client sentenced to one
nonth. That client got out and he said: Never
again. | never began to contenplate what this woul d
be Iike.

| just don't understand why we think that
just continuing to raise the levels and the sentences
in some way provides sonme sort of deterrence. And so
| would respectfully submt that keeping the
sentences —letting the sentences go lower with the
adj ustnents that we have proposed, for instance,
whi ch would result in wthin-guideline sentences in
many instances, not departures, is the way to |let
j udges give the nore neasured approach to sentencing.

MR CARR So you'd go to | ow nmandatory
m ni munf?

(Laughter.)

M5. PEERCE: No. | would absolutely —I
absol utely, conpletely [dis]agree to any nandatory

m ni muns in any case, but certainly white collar
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cases.

CHAIR SARI S: Questions?

M5. FRIEDRICH | have a few questions.

First, for M. Buretta. Your professional position
enhancenent, the | anguage seens extrenely broad to
me. You don't restrict it to nmanagenent positions,
or even professionals. You say anyone who regularly
participates or assists in creating, issuing, buying,
selling, or creating securities or comodities.

Doesn't that include potentially a host of
clerical positions?

MR. BURETTA: | would have to consider a
l[ittle nore whether that class of defendants woul d be
enconpassed by the | anguage as inplied.

M5. FRREDRICH O do you intend that,
regardl ess of howit could be interpreted? Do you
think that a clerical worker in a big firmis soneone
you want to target? O are you |ooking nore at the
true professionals, the nanagenent fol ks?

MR. BURETTA: The core of the enhancenents do
hit directly the broker dealer, the commodities

trader, the person who is actually engaged in it.
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But insofar as there is a person who works directly
in assisting day in and day out trades and shares
many of the characteristics of the professional
thenselves in terns of their access to information,
the frequency with which they could get away, so to
speak, with commtting the crine, that is the kind of
person you would certainly also want to consider the
enhancenent for.

But there may be other obviously mtigating
provi sions of the guidelines that would fully apply
to that clerical person. |'mnot sure if a classical
clerical person is sonething that it has in mnd, but
|''mnot sure also that classical clericals, the
normal person who is perpetrating the crine, is nore
often the broker deal thenselves or soneone who is
hel ping to facilitate trades for the broker dealer
even though they're not registered as a broker
deal er.

And so | think that is what that additiona
| anguage that you have pointed to is really trying to
capture. And if it were a pure clerical person,

think there woul d be a real debate about whet her the

55



10

11

12

13

14

15

16

17

18

19

20

21

22

23

enhancenent even really applies, whether we would be
seeking it. And regardless of that, whether a m nor
or mnimal role adjustnent mght really apply in that
si tuati on.

MB. FRIEDRICH Just one nore. Ms. Nester,
your addendumis very helpful. It certainly does
poi nt out the problens that we hear a | ot about with
regard to the high end of the loss table and the
variance in departure rate.

But it also illustrates another real core
problemat the |ower end. As you point out in your
testinony, at the fraud table, |level 6 through 12,
which really translates since many of these fraud
defendants are Grimnal H story Category I, it really
translates into Zones B, C, and the first part of
Zone D.

Sotone, this tells me that the problemis
really with judges wanting to send these white collar
defendants to prison. And we don't have any variance
fromdeparture rate bel ow that because in Zones A,
and virtually all of B, any sentence, a sentence of

zero prison, probation, whatever, is going to be
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wi t hin range.

So your chart also illustrates at the very
| ow end we see, at the |owest end we can see
departures or variances. W see them Soit's
really a foll owup on Conmm ssioner Carr's question.
There's no doubt that Congress wanted the Conmm ssion
to target penalties so that white collar defendants,
certain serious white collar defendants, went to
prison. And this seens pretty tailored, and we have
a real problemat the | owest end.

So how do we address that as a Conm ssion? |
agree, ratcheting up doesn't solve the problem But
maybe ultimately what we do need is a mandatory
m ni nrum penalty if Congress thinks certain serious
fraud white collar defendants should go to prison for
a year, or six nonths, that we need a firmfl oor
her e.

M5. NESTER Well, | think that the concern
is —and | have listened to M. Buretta tal k about the
Madoffs and the people at the top of the food chain
that | think Congress is rightly concerned about, but

we have to renenber that when we cast our net out to
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bring in the big-time players in New York and
everywhere el se, when we're bringing in hundreds and
hundreds and hundreds of defendants who nmay be no
nore than an apprai ser who makes $200 per | oan
closing, and just happened to be involved in about 20
di fferent nortgage | oan closings at $200 a pop,
you're bringing in nortgage brokers who nmake just a
smal | broker fee on every closing, you' re bringing
in, you know, people that are closing attorneys that
are just hanging out a shingle in small town USA
doi ng closings and just turning a blind eye to sone
goi ngs on at the closings, and these people are the
ones that, if we address all fraud as we're | ooking
for Bernie Madoff, we're going to have a horrific
i mpact on hundreds and hundreds of defendants whose
cul pability is relatively small

And | think that's what you're continuing to
see these judges struggling with. Wen the judge is
| ooking at the appraiser, or the little closing
attorney, or the person who did nothing nore than
hook up a nortgage conpany and a buyer and nmade a fee

off of it, and the judge is feeling that these tables
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are significantly overstating that person's

cul pability, the judges are concerned that in our
attenpts to go get M. Madoff and friends in New York
Cty, we've got people in Uah, and M ssissippi that
we're sending away for extrenely | ong periods of

tinme. |t doesn't appear to serve the purpose of
sentencing. So it is a concern.

M5. FRIEDRICH Certainly it is a concern
with Bernie Madoff, but those are being handl ed under
the guidelines. The issue is those fraud defendants
who commit up to Level 12 on the |loss table. |It's
$200, 000 worth of fraud. You know, drug defendants
deal i ng that anount of drugs are going to prison

And so in ny view, in addition to the problem
at the high end, there's a real problemat the | ow
end with respect to those who commt —they may be a
nort gage broker, but $200,000 worth of fraud is, in
the views of some policynakers, deserves prison. And
we're not seeing that in the guidelines right now

M5. NESTER Well | think that the statistics
we provided said that 78 percent of fraud offenders

are going to prison. | have not had a situation
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where a judge felt like if they wanted to send an
of fender to prison they didn't have the tools to do
t hat under this guideline.

| think the nore focused that you all are
| ooking at in terns of your proposed changes is what
about when the judges are | ooking for a way not to do
that. And there's —I believe we were | ooking | ast
ni ght, and any judge who wants to sentence soneone to
nore tine, the whole section 2B1.1 provides
additions. W couldn't find any subtractions in the
whol e gui del i ne.

And | think at some point it has to bal ance
out where the judges have the tools to go either way
based on the unique facts of the person in front of
themin that particular case, and we urge the
Commi ssion to consider that.

COW SSI ONER WROBLEWSKI @ Thank you, Judge
Saris, and thank you all for comng. M. Debold and
Ms. Peerce, | just want to pick up on sonme of the
t hi ngs we' ve been tal king about, which is that this
gui deline, 2Bl1.1, captures thousands and thousands of

different kinds of cases. |It's not just frauds. It
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goes beyond frauds. But just in the fraud
categories, many, many different kinds of cases.

One of the concerns that we have raised is
about sone of the proposals to mtigate the effect of
the loss and the victins table is that they don't
differenti ate between these kinds of frauds.

Can you talk a little bit about that? And do
you see the value in differentiating? M. Buretta
talked a little bit about that, you know, the Ponzi
schenmes, the investnment schenes from for exanple,
fraud on the market, or nmaybe sone ot her kinds of
frauds. Do you see the value of that, as opposed to
just let's mtigate the effect of the |loss of the
victins tabl e?

And then for Ms. Nester, |'ve got one
guestion for you. You tal ked about, you know, the
peopl e who have very little gain. There is a
directive that the Conm ssion got from Congress. And
the directive specifically tells the Conm ssion to
focus on the actual harm and the potential harm to
the public, to the financial markets, and so forth.

How does the Comm ssion reconcile the two?
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So | have those two questions.

MR DEBOLD: On the differentiation question,
we agree that the guideline is witten to cover a
very broad range of offenses, and the |oss table
covers a very broad range of offenses, as well. And
in our comment |letter we noted that you can have two

very different fraud defendants who have inflicted

t he sane anount of |oss, yet the punishnment that they

deserve | think to any objective observer is very

different.

And it comes down to things that a | oss table

cannot neasure. Currently it doesn't neasure the
difference in gain as a portion of |oss, and the
Commssion | think is right to focus on that as a
possible mtigating factor.

It doesn't distinguish between people with
different notives. Sone may have what 1'll call the
i nperfect good-faith defense for the conduct they
engaged in. They have a legitimte business. They
got in a serious jam They lied on a | oan
application to try to keep the business going, fully

expecting and intending to be able to repay the |oan,
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and of course, you know, they end up in court because
their efforts were unsuccessful to nmake the business
succeed.

That person would be treated the sane as a
Ponzi schene operator, or a punp-and-dunp stock
def rauder who has no intention of ever paying the
noney back, or doing anything legitimate with the
f raud.

So there are differences that need to be
accounted for, and | think the $64, 000 question is:
How do you do that in this guideline? And one of our
proposals is to | ook, you know, very seriously at
trying to come up wth sone very good gui dance on
structured departures, structured downward
departures, encouraged departures that take into
account the differences in intent, notive, good
faith, that will be ignored if you just focus on
things Iike | oss anount.

And | suppose, you know, another way to
approach it would be to come up with downward
adjustnents that also try to take those factors into

account. But you would have to wite themin a broad
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enough way that you' re not requiring judges to nmake
very detailed findings that don't really distinguish
between what | call the Iower culpability fraud

def endant and the higher cul pability one who deserves
a hi gher puni shnment than the one.

COW SSI ONER WROBLEWSKI : Way are you
concerned with requiring judges to make those
findi ngs?

MR DEBOLD: Because the difficulty is
witing a guideline that converts a, a | ess cul pable
notive, intent, et cetera, into a nunber that should
apply equally across the full array of fraud cases.

So how do we say that soneone who is a less
cul pabl e person because they had a good intent, or a
good notive, how do we quantify that in relation to
the table? And that is why, you know, we think that
an encour aged departure provision would at |east give
judges sone flexibility in determning how to assess
those with sonme good gui dance fromthe Conmm ssion on
what —the things that go into that, naybe sone good
exanpl es of that, which in turn could allow the

Commi ssion to see over tine how judges are wei ghting
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in these different factors, and whether there is a
way to nmake them objective and to build theminto the
guideline itself so that you have specific offense
characteristics reductions that are tied to these
factors in a quantifiable, objective manner that

i ncreases consi stency across the country.

COVMM SSI ONER WROBLEWBKI @ But are you
confortabl e, though, also with differentiating the
types of cases? So sonetines, for exanple, in the
commentary there's one rule for a procurenent fraud
kind of schene, a different rule for a different kind
of fraud. Are you confortable with that kind of
differentiation, as well?

MR DEBOLD: As a general matter we don't
have a problemw th that. You know, the exanple that
cane up in the issues for comment is howto deal with
Ponzi schenes. W don't have a problemw th the way
those are currently treated where you take —you don't
do a gross gain/gross loss to all investors and net
it out, because in that kind of schene people would
not be giving noney to the Ponzi schene operator but

for an illegitinmte Ponzi schene.
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You conpare that to a securities fraud case —
and this gets to your proposal about how to nmeasure
security fraud | oss —people are investing in
legitimate stock every day, and they're facing market
ri sk every day.

| f you say that sonebody defrauded sone cl ass
of investors through inflating the value of the stock
t hrough an accounti ng maneuver, and then that stock
goes down in value not just because of the accounting
fraud but because of market forces, you should not be
i ncl udi ng those nmarket forces because the market as a
whol e, the investors as a whole, are going to suffer
that nonfraud-related | oss anyway. It's just a
matter of which person happens to hold that stock.

CHAIR SARIS: Doesn't that turn every
sentencing into a ni ghtmare?

MR DEBOLD: No, it doesn't.

CHAIR SARIS: | have it on the civil side,
but | nmean essentially it turns every single
sentencing into a causation, and a battle of the
experts —

COWMM SSI ONER WROBLEWBKI : And isn't that what



10

11

12

13

14

15

16

17

18

19

20

21

22

23

67

you' re proposing with using the Dura Pharnaceutical s

MR DEBOLD: We're proposing that the court
shoul d | ook at external factors unrelated to the
fraud, and try to take those into account. Now, you
know, you're not going to get a perfect answer. You
don't get a perfect answer in civil cases. But
judges do it in civil cases where all that's at stake
i s how nuch noney gets paid out to victimzed
shar ehol ders.

In these cases, people' s tine in prisonis
being affected by these determ nations. | think we
shoul d be at | east as concerned in cases where people
are spending nore tine in prison with comng up with
a nore accurate, fairly tuned —well-tuned effort to
figure out what is the actual harmthat was caused by
the fraud, as opposed to sone other factor that has
nothing to do with the fraud.

CHAIR SARIS: D d we get to Ms. Nester,
because | had a foll owup question here.

MR WROBLEWBKI: W didn't even get to M.

Peer ce.
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(Laughter.)

CHAIR SARIS: You go first.

M5. PEERCE: | won't take nuch tine.
conpletely agree with what M. Debold said. The
guidelines, if you start having judges have to nake
preci se findings, you' re comng back to your
mechani cal, fornulistic guideline calculations.

And what we're suggesting is to give the
judges the ability to have not a checklist, not an
exclusive list of what they should be | ooking at, but
a gui dance for themfor where they can adjust the
gui delines down to be able to take into account the
person in the mailroomwho may have sonmehow known
about the fraud and furthered it al ong as opposed to
t he CEQ

And | would like, if I could have just one
second on your question about the association with
t he broker dealer, the SEC takes the position that if
you're barred fromassociating with a broker deal er
you cannot work as a janitor for that broker deal er
And so therefore, under the |anguage proposed by the

Departnment of Justice, it would apply to your
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secretary who was enpl oyed by the broker deal er and
didn't even get the information fromthe broker
deal er but traded.

And so it's one reason why we think that this

is just, again it's a phrase |I used in ny opening
commentary, the exception that swallows the rule.
And | think that you'll find yourself with all of the
gui del i nes going up. And when your judges across the
country are saying, especially up in ny district, and
Judge d eeson, saying bring them down.

So | just think that it's just a m stake.

JUDGE H NQJOCSA:  So —

CHAIR SARIS: Just a quick followup here.

M5. NESTER |'mready. Just very briefly to
address the question posed. | do recognize there's a
struggle with the Comm ssion of having to bal ance the
i nportance according to Congress of the actual
potential harmto the public and to markets, while at
the same tinme recognizing that if you have relatively
smal | personal gain that poses a problemfor judges.

| would submt to you that, first of all, as

far as the harmanal ysis, you know, we admt that the
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loss is not a perfect way to decide what harmis, but
it's the way that we're all kind of anchored to at
this point. And the loss table, relavant conduct, al
of these different tools are going to give you a
pretty accurate picture of actual harm But the sane
directive that Congress sent al so asks the Comm ssion
to consider whether your guidelines are reflecting
the serious nature of the offense, and the need for
deterrence, and whether incarceration is effective in
furthering the objectives.

And | think it is consistent to recognize,
you know, we have these loss figures. W are
anchored to them But there are cases where sonebody
made just alnmost no noney on this, and that does
affect whether the offense is serious, whether the
person is, you know, out to harm others, or whether
it was opportunistic.

And | do think that even though it sounds
inconsistent, | do think that judges are asking for
that. And | think that you providing themthat is
not at all inconsistent with the | anguage of the

directives you' ve been given by Congress. Thank you
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for letting nme respond.

JUDCGE HI NQJOSA: It was just a question to
Ms. Peerce, follow ng up. But doesn't the nailroom
enpl oyee get taken care of by the Chapter Three
adjustnment with regards to role in the offense? O
you don't think that's sufficient?

M5. PEERCE: | don't think that
sufficient, respectfully, and | think that what |I'm
trying to say is that when you wite an enhancenent
which is so broad that, as we found with the nore
than m nimal planning back years ago, it began to
just be nechanically applied in al nost every case.

And so where you'll be is, perhaps doing this
4-1 evel enhancenent for that mailroom enpl oyee,
and then com ng down two | evel s because they get the
2-level reduction, not the 4-1evel reduction,
and so you're rising themup by two |evels for
gui del i nes which are already too high.

And so | just don't, respectfully, see the
need for this increase as it is. And | just think
that you' re going to lead to nore litigation over,

well, was this person really associated? Do they get
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the mnimal mnor role adjustnment? And | just am
suggesting that it nmakes it nore conplicated and nore
formulistic in away that | don't think is
appropriate. And | echo, the Congress did not say,
when it said if they're appropriate, all of them need
to go up. Congress, you know, going down could al so
be sonething that could be considered in figuring out
how to revi se the guidelines.

CHAIR SARIS: Let ne ask you, you all seemto
agree at the very mninumthat there is a problem
with high-1oss security fraud cases, sonetines called
"fraud on the market cases."” That's the one area of
agreenment? |s anyone disagreeing with that?

(No response.)

CHAIR SARIS: Al right, so one thing we've
been struggling with is what to do about that.
Because as many of the conm ssioners have nenti oned,
the table affects so many other guidelines. And when
you tal k about a mninmal role cap, that was your
solution, basically, right, and what to do about it,
how many people would that actually affect, based on

your experience? And would a mnor role cap do the
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trick?

And the second thing is, is there a |oss
amount at which you al nost automatically al ways get
250 or nore victins? | nean, are there any —is it
piling on, let's say, at the 400 mllion? You would
think that in a high-security |loss fraud case that
woul d automatically include 250 victins.

So | wanted a sense of, since we all agree
that there's one problemhere, that's the only thing
here, we're not agreeing on a solution at all, if
there is one. So l'mjust trying to ask the
Departnent, on the Mnimal Role cap it seened |ike
very few people would qualify, right? Mybe only the
guy in the mailroonf

MR BURETTA: | could envision many scenari os
in which mnimal role would apply beyond the mailroom
person. There are oftentinmes organi zed schenes in
all kinds of different frauds where you do have
peopl e who participate for a very limted period of
time, who only do one particular thing.

You could, for exanple, in an accounting

fraud situation have an accountant who has been
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directed in one instance to alter for a particular
gquarter, in a nmuch |larger schene it spans severa
years of accounting fraud, to nmake the change in that
book. That person isn't just a clerical worker, it's
not a janitor, it's a real accountant. But they,
nonet hel ess, woul d probably appropriately have the

M ni mal Rol e adj ust nent because of the isol ated
nature and the [owlevel nature of their
participation in the accounting fraud.

So it's actually relatively easy to think
about a lot of people in different classes of frauds
who would play a mninmal role, just as they would for
exanple in a narcotics conspiracy. A lot of these
frauds do involve |ots of people who play very
different roles in the schene.

CHAIR SARIS: Don't we give it to mnor in
drug?

MR BURETTA: M next point was —the answer
is yes. And ny next point was, we would certainly be
open to the expansion of that cap to also include a
mnor role. It's not an unreasonable position to be

t hi nki ng about .
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M5. PEERCE: One of the things we have
suggested is that if the |oss table adds 14 points or
nore to elimnate the four and six point increase for
victins to try to deal with your doubl e-bang on the
| oss and the victins table going to 250 victins and a
$400 mllion fraud question.

CHAIR SARIS: Wat do you think about that?
|'d sort of like to get the —

( LAUGHTER)

MR BURETTA: A fewthings. First, there are
several approaches that have been put forward,
approaches A, B, and C, and for a variety of
different reasons we think there are problens with
each of those. For there to be, though, sone
conbi nati on for exanple of B and C that woul d address
a situation where you have an incredibly high dollar
amount that by its nature woul d al so enconpass nany
victins, that also is not an unreasonable thing to be
considering, and we would really like to consider
that further if that's something the Conm ssion is
t hi nki ng about .

Because you can have situations where that
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scenari o can come up. W agree.

M5. PEERCE: You quickly end up in your
guideline levels up to where you get to |life when you
start getting —you add in your six points for
victins, you add in your over-$400 mllion, and you
just start getting way up there in your guideline
levels. And we're just suggesting that there are
ways to cap it.

CHAIR SARIS: | actually have anot her
guestion. So you say don't do anything unl ess
there's a problem W hear fromour probation
officers that there is a problemin trying to
calculate loss, particularly in the nortgage fraud
ar ea.

So you say, okay, if it ain't broke, don't
fix, but we're hearing it's broke. So just going to
the loss issues in securities fraud and nortgage
fraud, you've all successfully attacked each |oss the
way you cone, everyone has a different approach, but
woul d it nmake sone sense to cone up with a
presunptive approach which could then be rebutted?

MR DEBOLD: | think the problens that the
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probation officers are conpl ai ning about are what |

originally categorized in ny testinony as probably

nore in the category two area where there needs to be a

uni form approach. Whatever approach you woul d choose
is not dictated by a concern that sentences are too
low, or too high for that matter, but that there
needs to be a sinpler way or a nore consistent way to
do it.

So in the nortgage fraud area, there is
i nherent difficulty that usually conmes into play when
you're trying to figure out what kind of credit, if
any credit, the defendant shoul d get because it's a
secured |l oan that's at issue.

And so, you know, in those cases there is, in
our opinion there really is no easy sol ution because
there are many different ways in which property gets
di sposed of in those kinds of cases, and it happens
at various tines fromone case to the next.

Sonetinmes it's disposed of very quickly before the
defendant is even prosecuted. Owher tinmes it's still
sitting there waiting to be sold at the tine of

sentencing. And what we're concerned about in making
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t he proposed changes in that area is that we don't
i nadvertently nmake it even nore conplicated by
creating a special rule, for exanple, that applies to
foreclosure sales that isn't described in a way that
it fits into the bigger picture of howcredit is
general 'y given.

| mean, our general comment there was that if
you say this is an exanple of the general rule, which
is that you give credit based at |east on the value
at the tine of sentencing if it hasn't been di sposed
of, or if it has been disposed of whatever the val ue
was when it was disposed, that is arule that is
sonetinmes difficult to apply but we really haven't
cone up with a better idea. And maybe noving the
val uation process closer to the offense woul d take
care of certain market factors that m ght cause the
property to | ose val ue.

| had a nortgage fraud case where the
property sat —and it was nultiple properties —sat for
a nunber of years, and it was in Detroit, and the
value did not go up over those many years. And so

t he defendant was really receiving |less credit
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because of sonething that happened from narket
forces.

Now adm ttedly he caused that harmto the
hol der of the loan, or the issuer of the |loan, but if
you back it up closer intime to the tine of the
of fense you' re nore accurately | ooking at what the
i ntended harmwas, or the actual harmwas at the tine
of the incident.

CHAIR SARIS: So you're nore interested in
the tim ng?

MR DEBOLD: Well that's one part of it. But
what | —1 guess | was digressing a bit —what I'm
saying is, in terns of the proposal about foreclosure
sales, we think that if you say this is an exanpl e of
howto do it, that will work in sone cases. But as
t he defenders point out, there are a |lot of different
ways in which property can be disposed of in a
nortgage fraud case that don't involve a pure
forecl osure sal e.

And there are sone problens with forecl osure
sales in sone cases where it will over-estimte or

under-esti mate the seri ousness of the offense.
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So the judges shoul d have presunptive rul es.
We have no problemw th presunptive rules, but they
shoul d be given the flexibility to say, you know, in
this case that just doesn't make sense for any nunber
of reasons. And again, over tinme the Conm ssion may
want to provide nore and nore exanples of how to do
it in particular cases as you get feedback fromthe
courts on how these rules are working.

M5. NESTER My | respond just very quickly
to that, as well? You know, we like | said were
anchored to this loss file. So how |long this person
goes to jail is directly tied to the values we put on
t hese honmes in these hearings. This is what our
adversarial process is all about.

W get into the courtroom W fight it out
about how nuch this house is worth, and how nmuch t hat
house is worth, and try to bring our client's tine
| ocked up down. Probation is an active partici pant
in those hearings. They're not sinple. There's no
silver bullet. 1It's not an easy thing to do. But I
certainly think it is inportant we get that right.

And the credit against |loss formula that you
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all have provided the courts is getting courts to
proper valuations. It may not take an hour-1|ong
sentencing hearing. It may take a day. It may take
two days. But, ny goodness, we need to get that
right. | nmean, how nuch, the dollars are directly
correlating to days in prison.

So | for one relish the adversarial process
to resolve this. You have given us the fornula. W
go in there and fight it out. And it is not going to
be easy on probation, but it shouldn't be, and that —
| woul d encourage the court to allow us to do what we
do in the courtroomon that issue.

MR WROBLEWBKI: But you don't have any
objection if the Comm ssion added a note, an
application note, with an exanple along the Iines of
what M. Debold said that said, okay, if it's not
sold, we'll look at at |east probation; you can | ook
at conparables. [I'mnot saying that's definitely the
answer, but it's an exanple of a way to find the
val ue of the property even if it hasn't been di sposed
of .

M5. NESTER M question woul d be, why do you
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need to tell themthat? W're doing it anyway.
mean, that's happeni ng.

MR WROBLEWSBKI: They're asking us to tell
themthat. That's the reason.

M5. NESTER  There's not hing now that says
you can't |look at conparables. | nean, if that's
sonet hing the probation wants to do, let's get in
there and | ook at conparables. |[If they want to | ook
at appraisals, if they want to | ook at tax assessed
values, if they want to | ook at, you know, what the
house next door is selling for. | nean, that's going
to be up to each case, each judge.

And when you start picking one exanple, you
know the road we go down. And | just don't know that
it needs to be said, since it's happeni ng anyway.
That woul d be ny concern

CHAIR SARIS: Does anyone el se?

(No response.)

CHAIR SAR'S: Thank you very nuch.

M5. NESTER  Thank you so nuch.

MR BURETTA: Thank you so mnuch

(Pause.)
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CHAIR SARIS: So for our second panel —our
second panel on Dodd-Frank is going to be about —
we'll go from10:00 to 11: 00 —starting off with Sam
Buell, who is a | aw professor at Duke. Previously he
was an associ ate professor at Washi ngton University
School of Lawin St. Louis, and a visiting professor
at the University of Texas School of Law. He was
al so a federal prosecutor in New York, Boston,

Washi ngton, and he was serving as a special attorney
on the Enron Task Force. | was sitting here, we were
tal king say, | recognize him but he was in our U S.
Attorneys Ofice at least for a period of tinme when |
was there.

And Sara Stephens is the president of the
Appraisal Institute. She previously served as the
organi zation's vice president in 2010. She's the
owner and principal of Rchard A Stephens &

Associ ates, the ol dest appraisal firmin Little Rock.

David Howell, who is the executive VP and
chief information officer for MEnearney?

MR HONELL: McEnearney, cl ose enough.

CHAIR SARIS: Associates. He was the
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president of the Northern Virginia Association of

Real tors, a nenber of the Virginia Association of

Real tors’ board of directors, and a founder and
current chairman of the board of directors of the
Metropol itan Regional Information Systens, the |argest
multiple listing in the U S

And Teresa M Brantley, a return wtness,
Chair of the Conm ssion's Probation Oficers Advisory
G oup. She is a supervisory U.S. Probation Oficer
in the Presentence Unit of the Central District of
California, and has worked for the U S. Probation for
over 12 years. Previously she served as a practicing
civil law attorney and a manufacturing engi neer.

So, Professor.

MR BUELL: Thank you, Judge Saris, and
menbers of the Comm ssion, for the opportunity to
testify today about proposed guideline anendnents and
provi sions of the Dodd-Frank Act.

|'"'mnot quite sure why I"'mon the real estate
panel this nmorning, but I will —it's an area in which
| have no expertise other than as a hone owner, and

so |l will not corment on those aspects of the
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proposal and | eave that to the esteened nenbers of
t he profession.

| do want to talk about in ny brief tinme here
just a few highlights and principles fromny witten
subm ssi on which addresses primarily those areas in
which 1 have views and expertise: insider trading
and | arge nmarket fraud cases.

So with regard to insider trading, it is ny
view, as | set forth in ny subm ssion, that the first
princi pl es about why we're prosecuting insider
trading in the first place would certainly lead to
the conclusion that there ought to be prison tine in
al nost all insider trading cases, and it ought to be
very clear froma deterrent perspective that insider
trading results in a prison sentence. And, that
t here ought to be sone significant tinme, but that
i nsider trading cases, for sone of the reasons that
were actually nentioned by nenbers of the defense bar
in the first panel, need not necessarily be puni shed
by excessively long terns of inprisonnent.

Also, | think first principles point to the

fact that the nore public an insider trading case is
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internms of its significance to the nmarkets and to
i nvestors, the nore tinme ought to be involved. The
nore responsible the violator is a player in market
institutions, the nore tinme ought to be invol ved.
And certainly sentences should scale with gain. |
think that is sonething we probably can all agree on

So with regard to the proposed anmendnents and
comments that are in the Commssion's materials, ny
concl usi on woul d be that things ought to be
conpressed a bit. So | think you could argue
certainly for a higher base offense | evel in insider
tradi ng cases.

| could see a base offense |evel of 10 or
even 12 in these cases, but a |loss table —and I know
this would create nore work for the Comm ssion —but a
| oss table that woul d be special for insider trading
cases would I think be quite beneficial. And I don't
see any reason why that |loss table couldn't be with a
| ower base —a hi gher base offense level, a nore
conpressed |l oss table, and a | oss table that woul d be
based on sone actual data about the distribution of

gains in insider trading cases as they' ve been
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prosecuted over the | ast perhaps decade so that we're
actual ly arraying our sentences on sone scal e that
reflects what's actually happening in these cases.

| do think also that there ought to be sone
tiered kind of enhancenent for one's role in the
industry. | think I'min agreenent in part with the
Department of Justice that this idea of
sophi stication doesn't quite capture it. | would
urge the Conmission to think about sonething a bit
broader, a bit nore inclusive, and perhaps a bit nore
tiered with perhaps a 2- or a 4-1evel
enhancenent .

It is certainly very significant what
position one holds in the industry, and it shoul dn't
be limted to just those who have a legally
designated fiduciary role, or sonme technica
definitional role within the neaning of the
securities | aws.

Finally, in insider trading | urge the
Conmm ssion to give nore thought about to what's neant
by "sophistication” in this proposal. That wasn't

entirely clear to ne. | share sone of the
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Departnment's concern with that.

What do we really nean by "a sophisticated
i nsider trading case" beyond one, of course, that
i nvol ves a higher |evel of gain, which would be
captured by the table.

Now noving to, in ny brief tinme here, to the
probl em of |arge market frauds, accounting frauds,
maj or and investor frauds, again we're all in
agreenent | think that sentences at the high end are
out of whack; that the guidelines are too clogged to
the 2B1.1 —too clogged with too many enhancenents.
The loss table is not necessarily made for these kind
of cases.

So ny reconmendati ons here woul d be, again,
nore work for the Commssion but | think it is
overdue. This discussion has been going on for a
nunber of years. Wy shouldn't we not have a
separate —again, a separate |loss table for these
| arge public nmarket fraud cases that woul d be based,
i ke nmy proposal on insider trading, nore conpressed
and al so based on data. Let's scale these sentences

according to what the data shows about the | oss
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anmounts in this category of cases that have been
prevalent really since Enron. W've not got a decade
or nore of cases that have been prosecuted like this
that we could |l ook to and create sone kind of a scale
out of.

| al so woul d have some skeptici smtoget her
with the Departnent about the Conm ssion's
suggestions about certain caps or limts for |ow gain
amounts. | think that could be taken into account
with a nore conpressed and tailored |oss table for
t hese cases, and perhaps sone kind of a role
reduction as was discussed in the first panel for
m nor players in these | arge frauds.

| would urge the Comm ssion to not add yet
anot her specific offense characteristic enhancenent
for, you know, big, huge cases that really affect the
market. We've got so nuch in 2Bl1.1 for the big
cases. W all know that you can get, without
breaking a sweat, in at |east a hypo to a sentence of
[ife in prison wi thout parole under the guidelines
right now for a large market | oss case. And to ny

mnd, that's just not right and | don't think it
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reflects anybody's views about how these cases ought
to be treated.

So pl ease don't add nore enhancenents for the
| arge cases.

And finally, ny view on the Loss cal cul ation
issue is set forth in detail in ny submssion and is
sonething I've witten about ina lawreview article
that's cited in there, so |l won't go into detail
there except to say that | disagree a little bit with
t he menbers of the defense bar on the first panel as
suggesting, you know, it's essential that we get this
absol utely right because people —it's about how nuch
time you spend in prison

Wll, it's not like loss in an investnent
fraud awsuit, or even a securities fraud enforcenent
proceedi ng. These are sentencing guidelines. W're
trying to create a systemthat treats |ike cases
alike. 1t's not getting to sone absolutely correct
nunber; it's about having a nethodol ogy that is
consi stent across cases.

And | think that you can have that, and have

a nore sinplified nmethod than one that involves
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battles of experts, and two- three-day |ong
sentenci ng hearings which ultimately | think are
going to lead to nore disparity, because you're just
going to have a lot of randommess in how t hese issues
get decided. It's going to depend on who can afford
t he best experts, which judges think which experts
are nore persuasive.

| would urge the Commssion to find a neans
of getting away fromthat. G ve judges a sinple
nmet hodol ogy, sonething |ike the one that's set forth
in part in the Private Securities Litigation Reform
Act. You know, we just cut it off at 90 days in
calculating the price after the fraud is reveal ed,
things like that, to make this sinple and easier but
consi stent.

Just to conclude, | think there's a |arger
pi cture issue at stake in these issues that you're
tal king about this nmorning on white collar crine,
which is that we're seeing the guidelines I think
beginning to lose a little bit of credibility and a
little bit of their gravitational force in this area.

And that is really a concern, because guidelines are
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intended to further equity in sentencing. And the
nore that judges begin to pull away fromthese
gui del i nes under the authority they now have to do
so, the less the guidelines are going to be able to
keep that gravitational force that produces equity.

And so | think it is inportant that the
Sent enci ng Comm ssion hear the runblings and try to
do things that will, you know, yes, you want the
guidelines to be guidelines to steer judges towards
good outcones in sentencing, but the guidelines also
need to listen to what's going on on the ground and
follow a bit and stay consistent with where things
are, lest they becone increasingly irrel evant.

kay, those are ny comments and |' m happy to
hear questions fromthe panel.

CHAIR SARIS: M. Stephens.

M5. STEPHENS: (Good norning, Judge Saris and
nmenbers of the Comm ssion:

M/ nane is Sara Stephens, MAI, CRE, and I'm
president of the Appraisal Institute, the |argest
associ ation of real estate appraisers in the United

States. | amhere today on behal f of the Appraisa
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Institute and the Anerican Society of Farm Managers

and Rural Appraisers.

The anmendnents propose to utilize tax

assessnents to determne fair nmarket val ue when

property in question has not been cited.

We support anmending the guidelines to require

apprai sals prepared in accordance with Uniform

Appr ai sal Standards for several reasons.

First,

fairness to all parties demand a

credi bl e and thorough val uation of the property in

gquestion. It should take into consideration the

property's condition and quality. Property condition

and quality is a significant factor in many

di stressed properties, as property mai ntenance can

qui ckly becone a concern

Real estate appraisals are different from

real estate assessnents in many ways, but one of the

key distinctions relates to the inspection of the

property. Typically, no property inspection is done

in conjunction with a tax assessnment. Certainly not

as of a point

Al ternatively,

in tine as envisioned by the amendnent.

apprai sals nearly always involve a
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property inspection.

Second, real estate tax assessnents utilize
mass apprai sal techni ques which typically are
statistical algorithns. These algorithns rely
generally on public data, but may be suppl enent ed
with real-tinme information. However, this varies
fromjurisdiction to jurisdiction. Further, public
records often are inaccurate and unreliable.
| nformati on about square footages, bedroons,
bat hr oons, the existence of a built-out basenent, are
just sone of the features that are often inaccurate
in public records.

Third, while some jurisdictions reassess
property on an annual basis, many do not. There is
no conmonly accepted reassessnent period throughout
the United States. Sone jurisdictions nmay reassess
annual Iy, or every other year, or every six years.
Sone have not reassessed property in the past decade.

In these situations, the jurisdictions sinply
may have adjusted the tax rate to pay for public
services. In these cases, if a tax assessment is

used in the calculation of a nortgage fraud sentence,
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it islikely to overstate the loss to the bank and
potentially inflate the sentence of sonmeone convi cted
of nortgage fraud. For fairness reasons, obtaining
an appraisal as of a specific date is far preferable
and easily achi evabl e.

Finally, assessed value applies in ad val orem
taxation and refers to the value of a property
according to the tax roles. Assessed value may not
conformto market value, but usually is calcul ated
into a market val ue base. Many jurisdictions
estimate tax assessnments as worth rather than val ue.
In sone states, the actual taxable value for rura
land is typically by its agricultural or productive
use, and not based on nmarket value. The market val ue
may be assessed at practice and then foll owed by the
productivity or agricultural use val ue.

Beyond the di scussion of tax assessnments and
apprai sals, we additionally suggest a special rule
i nclude | anguage relating to the qualifications of
t he appr ai ser.

Lastly, we believe the use of actual sales

price may not be entirely consistent with the goal of
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using market value in the formula found in the

sent enci ng gui delines. Banks frequently do not
obtain market value for the property. |In fact, they
often obtain sonmething akin to a |iquidation val ue
rather than market value. 1In these situations, it
woul d appear to us to be unfair to use the actual
sal es anount of a fire sale property in sentencing
gui delines. To do so would be unfairly penali zing
soneone who has been convicted with an infl ated
sentence. Here, an appraisal of the property, even
when the property is sold, may further enhance the
fairness to all parties concerned.

Thank you for the opportunity to testify
before the Conm ssion. | would be pleased to answer
any questions.

CHAIR SARIS: Thank you. M. Howell.

MR HOWNELL: Good norning, Judge Saris, and
Conm ssi oners. Thank you for the opportunity to
present this testinony and, for the sake of brevity
and everyone's sake, it may be easier for nme just to
say what she said.

(Laughter.)
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MR HOWNELL: That is, in sumand substance,
an awful lot of the remarks, and truly I don't want
to take your time to read sonme of the sane things,
but I will try and hit sonme of the highlights.

The assessors do a remarkably good job, given
what their task is. But as Sara indicated, it's done
on a whol esal e basis, not on a retail basis. Rarely,
if ever, are the individual properties actually
examned. And froma practitioner's standpoint, with
20 years —26 years of experience in doing this, those
are the very things: what happens inside the house,
how wel |l it's nmaintained, how poorly it's maintained,
whet her the basenent has been finished, things that
don't necessarily reflect in the public record, have
an enornous anmount to do with the actual fair mnarket
val ue of the property.

Again, | won't go through the remarks, for
t he sake of tinme, but there are three fundanenta
problens with tax assessnments, to try and use that as
prima facie evidence of the fair nmarket value of a
property, its time, scope, and purpose.

Ti me assessnents are typically done in a tine
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frame quite renoved fromthe point of actual sale.
As Sara indicated, there is no common standard
nationally. 1In the State of Mryland, assessnents
are done every three years. And I think everyone in
this room particularly those who live in the

Washi ngton area, would acknow edge that market
conditions today are different than they were three
years ago. And the assessors do a renarkably good
job of trying to predict and nmake judgnents about
where the market may be three years from now.

But again, froma practitioner's standpoint,
| ooking at the individual property, |I can't tell you
what the value is going to be three weeks from now
because conditions vary trenmendously on a hyper | ocal
basi s.

In terns of scope, again they are limted to

the public record informati on and sone nacro econom c

conditions. And that is indeed limting in terns of
t he val ue.

And purpose, again there are sone very
legitinmate or appropriate public policy purposes for

why tax assessnents are done the way that they are.
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Utimately it's to establish a fair and equitable
base for the purpose of tax collections. And even
t hough, for exanple in Virginia, and in Washi ngton,
DC, and in Maryland, there is a constitutional
requi renent that properties be assessed at the fair
mar ket val ue —and again they do a remarkably good job
on a whol esal e basis —the reality is you can't
transl ate that individual tax assessment or what
their average performance is down to the individual
property.

| will just touch on a couple of things. The
best way to summari ze sone of the analysis that we've
done, and the analysis in the testinony here is
sinply sonething that we've refreshed because we do
it on a fairly regular basis. Not surprisingly, many
buyers and sellers cone to the table and think about
using the tax assessnent for that property as an
indicator. And they will frequently nove off of that
if one is a seller and sees the assessnment. You
t hi nk your house is worth a lot nore. Al of a
sudden the tax assessed value isn't terribly rel evant

to that seller.
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And sonmehow t he tabl es are reversed when one

is a purchaser. |If that tax

assessnent is too high,

then clearly the tax assessnent is wong. The

reality is —not as a dig at

statistical perspective, and

assessors —from a

I'"'mnot a statistician,

t he sum and substance of these nunbers —and frankly,

if we'd done this ten years ago, or five years ago, in

dramatically different market conditions, it still

boils down to the fact that you' ve got sonewhere

between a 25 and 33 percent chance of the assessed

val ue of any individual property being within 5

percent of what the actual sales price was.

And again, that's not a criticismof the

assessors. It's just the nature of the process.

You' ve got an equally, and in sone chances greater

chance than that of it being

hi gh or | ow.

5 to 15 percent off,

So the bottomline in this is, using the tax

assessnent for an individual

current one, is not going to

property, even the nost

be a reliable indicator

of the value for that property.

So the next question,

the followon logically
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is: Well what would be? And | certainly agree with
Sara. Wth a trenendous tip of the hat to sone of

t he evol ving technol ogi es for autonated val uation
nodel s, froma consuner's perspective you can go

al nost any place on the Internet to Zillow, and
HomeGain, and a variety of places, and pull up records
on literally mllions of properties and get their
particul ar estimate of val ue.

Wth no disrespect to them they're alittle
better than tax assessnents, but not a lot, froman
anal ysis standpoint. And again it's something we
| ook at very carefully. W refresh that research
every year for hundreds of properties in the
Washi ngton Metropolitan Area.

Again, they are very sophisticated
algorithnms. These are very smart people. But again,
none of the properties are actually seen by human
bei ngs. These are done by conmputers, by smart
peopl e, but they can't account for the quality of
di ff erences between houses.

And you can have the sane nodel of the sane

t ownhouse in the sane devel opnent, built at the sane
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time by the same builder, and have wildly different
prices just based on the condition of the property.

So Sara and | haven't net, we hadn't tal ked
before, but the only way to get sonmething that you
can really hang your hat on is a di spassionate
experienced apprai ser who has no interest in the
transaction, and who has particul ar experience in the
geography and the type of property.

So that is it, and | would be happy to
respond to any questions.

CHAIR SAR'S: Thank you.

M5. BRANTLEY: Well, wow. | would say, if
you consider all of the factors that have just been
set in front of you right now, and also with the
previous testinony, and multiply that by 30 or 40
properties, now you are in the world of a probation
officer trying to figure out how to cal cul ate the
gui del i nes.

And our questions aren't what should it do,
or where should it go. Qur questions are: Wat does
the the guideline nmean? And how does it apply to

this set of facts and this defendant? And for that
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reason, we are so happy to have the opportunity to
once again conme in front of you and pretty nuch beg
for sone sort of bright-line rule —presunptive,
rebuttable, all sounds good to ne.

| was sitting in the back listening to that.
That sounded great, although we didn't discuss that
in our neeting in February. But what we're | ooking
for are static figures in an historical perspective,
not something that is going to be at the tine of
sentencing, not sonething that it would have been but
for sone other influence, but sonething static to
start with so that we have a guideline range to
consider, which is only one of several factors to be
consi dered at sentenci ng.

If you take the probation officer out of the
negoti ation alnost, | think one way of considering
sone of the testinony | heard this norning was that
it was sort of a negotiation, you have to get it
exactly right. Well, if you take the probation
of ficer out of that, let that advocacy happen at
sentencing, after sonme sort of bright-line or nore

static rule has been applied. And for that reason,
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we asked for taking the value of the | oan and
subtracti ng sone known nunber fromit.

W don't have a stake in what that nunber is.
W suggested tax —agreed with the assessed tax val ue
because that's sonething we can get. W would agree
with an appraisal given currently for the val ue of
sonething at the tinme perhaps the offense was
di scovered. Again, a static nunber at a known poi nt
in history.

Just give us sonething to work with so that
we can calculate this kind of offense. And that's
really all | had to say on the matter. W realize
that we only had five mnutes to address you, and we
t hank you very much for the opportunity to do so.

But given all of the things set out in the fraud
section of the proposed anendnents, the thing that
screanmed to us was: Please, please give us sonething
for nortgage fraud.

CHAIR SARIS: Thank you.

VI CE CHAIR JACKSON: Professor, well first of
all thank you all for being here and providing us

with your witten subm ssions.
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Prof essor Buell, in yours | noticed that with
respect to insider trading you posited your opinion
that no insider trading offense should be sentenced
at a period of tine |longer than ten years. And | was
j ust wondering how you cane to that figure?

PROFESSOR BUELL: Well that's a good
question, because I'mnot so sure. And certainly,
you know, | have the |uxury of being an academ c and
not sitting on the Comm ssion and having to actually
put one's noney where one's nouth is on nunbers.

But, you know, it's not ny viewthat there are never —
you know, we coul d never inmagine an insider trading
case that would nerit nore than ten years

i mpri sonment .

But | do generally agree with the views
expressed by several people on the first panel that
certainty of punishment is nmuch nore inportant than
| engt h here.

M/ viewis that insider trading ought to be
associ ated with a prison sentence in the public mnd,
both for deterrence purposes and for purposes of

mai nt ai ni ng confidence in markets, which is one of
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the main reasons to prosecute insider trading. So in
ny view there needs to be sone kind of real floor —
per haps not an absolutely rigid, inflexible floor,
but sonme kind of a floor.

Then there of course has to be sone
di stribution of seriousness as you nove up fromthat
floor. But we also have to try to place, as with al
crimes, insider trading within a spectrumof crim nal
offenses that are commtted in all different real ns,
state and federal, across this country, and, you
know, generally | ook at crimnal codes historically
and as they currently exist across the United states.

Sentences of 20 years or nore are generally
reserved for very serious, violent crines. You know,
sexual assault, nurder, violent robbery, other, you
know, serious violent crines |ike arson or organi zed
fornms of crime, whether it be sophisticated narcotics
transactions or, you know, other kinds of organized
crime —terrorism

It would seemthat, it would be ny sense that
nost people in this country woul d view insider

trading as a sonmewhat significantly | ess serious
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of fense than offenses in those categories. $So that
woul d put nme in, you know, the range of, you know,
does insider trading ever need to be punished up to
20 years in prison?

And then of course you have to situate it
relative to other frauds. And | do think that the
harmfrominsider trading is largely a harmthat is
serious but diffused across the market. It is a harm
having to do with public confidence in markets. It
doesn't have the kind of direct, out-of-pocket victim
in alnost every case that you mght see in a Ponzi
schenme type case, or even in an accounting fraud
case.

So one woul d think, well, okay, perhaps
insider trading on the spectrumof frauds ought to be
rai sed sonmewhere bel ow the big investnent frauds.

And that tends to push ne nore down to that ten-year
range for nost of the nost serious cases, with maybe
t he occasi onal huge conspiracy at the very highest

| evel of the hedge fund world, for exanple, being a
little bit higher.

But | don't pretend to have the magi c answer
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here. M point is just that we shouldn't get tunnel
vi sion when we're thinking about white collar

of fenses. W need to think about proportionality
across the crimnal justice system and naintaining
sone sense of relative position anong white collar
of f enses.

Having said all of that, I wll concede, I
woul d be the first one to concede that | think it's
the case that one of the things that's so difficult
about white collar sentencing in this country right
nowis | don't believe we have a strong consensus
around white collar sentencing in the way we do
around sone ot her kinds of offenses.

| think, not only within the |egal
prof ession, but anong the public in general, | think
there's a | ot of anbival ence and uncertainty about
how white collar crine ought to be puni shed.

| think there is generally a consensus that
it ought to be treated seriously; that prison ought
to be seriously involved nost of the tinme; but when
it gets to the question of, you know, are these 5-

year crines, 10-year crines, 15-year crines, 20-year
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crimes? Are they sonetines life-in-prison crinmes?
think it's difficult to know what the consensus is on
t hat .

VI CE CHAI R JACKSON?: Thank you.

COW SSI ONER FRI EDRI CH: Prof essor Buel I, |
have two questions. How do we get that firmfloor in
i nsider trading cases so that defendants do serve
time? That's question one.

And then question two is: Can you el aborate
alittle bit on the point you nmade in your witten
testinony that you mght favor a position-based
reduction within 2B1.1 that would mrror the current
enhancenent for public conpany officer/director
status?

PROFESSOR BUELL: Ckay, thanks for those
guestions. So how do we get a floor? Well, of
course, you know, as was nentioned perhaps half
in jest this norning, the easiest way to do
that is in the statute wth a mandatory m ni mum

Now of course the problemw th mandatory
mnimuns is that it has not been, in ny experience,

the practice of legislatures to build in safety
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val ves to statutory mandatory m ni nuns, although
think we did see that in the later statutory change
in the drug context. |It's been a long tine since |
practiced in that world.

So the problemw th the statutory nmandatory
mnimmis that if it infact is a legislative
decision, ex ante, that we will never see a case that
doesn't deserve this punishnment, that is troubling.
You know, because there are going to be cases where
there are offender-specific characteristics that are
truly extraordinary, and, you know, | can see the
argunment why that kind of ability to nove ought not
to be taken away fromthe Judicial Branch entirely.

So I'mnot sure how el se you do it except to
perhaps wite an insider trading guideline that
starts with a base offense level that calls for
i nprisonnment. And, sure, you're still going to have
sone vari ance cases, or downward departure cases, but
if the guidelines at | east nmake a statenent right up
front that, you know, this isn't just | guess what is
Level 8 now, which puts us in Zone A that's

certainly not a statenent that all insider trading

110



10

11

12

13

14

15

16

17

18

19

20

21

22

23

cases presunptively ought to result in sone term of
imprisonment even if it's a short one.

Your second question was on position-based
reduction. So I think ny coments on that were
geared to the general problem of accounting fraud,
investor fraud type cases. And, you know, |I'm
t hi nki ng about —or course | worry a little bit about
the extent to which these discussions tend to be
dom nated by anecdotes rather than overall data, but
we can't all help thinking of anecdotes, right? So
the case that cones to mnd imediately there is of
course the Ais case, you know, the Dynegy case out
of Houston, which was very controversi al

And that becanme sort of an enbl ematic case of
well here's a guy who, you know, seened to have kind
of a md-|evel —depending on your view of the facts —
a md-level sort of functionary role in the fraud.
He's not a Bernie Ebbers, or a Jeff Skilling, or an
Andy Fastow, or sonebody who is managi ng a | arge,
conpl ex fraud, and yet the guidelines don't seemto
make that into account. You know, he's on the hook

for all of that | oss.
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So, you know, public corporations are big,
conplicated institutions. They have a lot of |evels
of bureaucracy. |It's possible for people to be
liable at low levels, and it just seens, especially
when there's not, you know, a huge gain in the form
of stock options or other things involved, that it
woul d be a good idea to have sone ability to take
that down a couple of levels off of what otherw se
the loss table would require.

COW SSI ONER FRI EDRICH: But you don't think
the mtigating role provisions do that with the
degree of specificity you think is needed to ensure
that courts actually give the reductions in those
ki nds of cases?

PROFESSOR BUELL: Well, | suppose that, you
know, it certainly has sone application in these
cases. But it just seens asymmetrical to nme to have
speci fic position-based enhancenent wi thin-guideline,
right, but not specific position-based reductions
Wi t hi n-gui deline, and then to al so have a general
rol e enhancenents and reductions. It seens |ike that

ought to be in parallel.
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O one ought to supplant the other. | nean,
if you're going to have —because role is really
inmportant in this context. Let's wite a guidelines
about role in this context, and then say this is what
core should apply, not the general role enhancenent
or reduction guideline that's neant for all the run-
of-the-m || cases.

COW SSI ONER FRI EDRI CH: Thank you.

CHAIR SAR'S: Judge Howel | first, and then
you.

COW SSI ONER HOWNELL: Some of this,

Prof essor, has been answered, but on the one question
t hat Comm ssioner Friedrich asked, so am| correct in
under st andi ng that your position-based reduction that
you were proposing was sonething in addition to

suppl enment the role adjustnment in Chapter Three for

m ni mal or mnor role?

PROFESSOR BUELL: Well I'mnot sure |
specified that in nmy witten coments.

COW SSI ONER HOMELL:  You didn't.

PROFESSCR BUELL: So | guess ny view, again

to repeat, | think ny view on that woul d be, |ook, if
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we really think that in these financial fraud cases a
| ot of what we need to be thinking about in terns of
deterrence, in terns of |evel of desert or

puni shnment, in terns of the nessage that sentences
send to the public about what enforcement is doing in
the market context, has to do with who you are and
what your role was in the industry.

| agree with that. R ght? So —

COW SSI ONER HOVWELL: So you were tal king
nore about the role you played in the actual industry
as opposed to role in the offense, which is what is
covered by Chapter Three adjustnents.

PROFESSOR BUELL: Right. So | nean that's a
good point. | nean, you know, there's two different
concepts which mght often overlap. And | guess |'d
need to think nore about that, right? Because I
think role in the industry is very inportant. Yeah
to what extent did you have seniority? To what
extent were you in a nmanagenent position? To what
extent did you have fiduciary duties? To what extent
did you tend to be trusted with nore kinds of

information and responsibility? O to what extent
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were you, you know, just a follow ng-orders kind of
person —al t hough of course that's no defense to
fraud —is a little bit different than did you
organi ze others in the offense; or were you organized
by ot hers?

But they're going to usually correlate in
sone sense, and | worry in this context generally
about doubl e counting, right, and this sort of
stacking of levels that results from doubl e counting
of essentially the sane facts.

So just thinking out loud, I mean | think I
woul d | ean towards saying that, look, if role is
really especially inportant in big white collar
cases, let's wite a guideline for that and have it
suppl ant the general role guideline.

COW SSI ONER HOWELL: | have one nore
guestion for the appraisers. And | just want to nake
it clear to everybody that M. Howell and | are not
rel at ed.

(Laughter.)

COW SSI ONER HOWELL: Al though ny father is a

real estate broker in Northern Virginia.
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MR HOWNELL: Onh, no kidding?

COWM SSI ONER HOWELL:  Yes.

MR HONELL: |Is that Pete? Pete Howell?

COWM SSI ONER HOWELL:  Yes.

(Laughter.)

COW SSI ONER HOWMELL: But ny question for you
is, you know, sonmething that carries over from what
Ms. Brantley had tal ked about. Because | think real
estate apprai sers generally |ook at current market
conditions. And just as a totally practical
guestion, how easy is it when you' re tal king about
the ability to go into a house to look at its current
condition or to nmake a market appraisal, for you to
do an apprai sal of the market value of a house
per haps three years ago, depending on when t hat
apprai ser —that assessnent of the value of the house
is inportant for a fraud that either was di scovered
or occurred in the past?

MR HONELL: [I'Il take a crack at short
answer and then pass that to Sara. Froma real
estate practitioner's standpoint, that is certainly a

more difficult task, without a doubt, but | still
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think the sanme standards woul d apply. Looking at the
tax assessnment fromthree years previous would be no
nore accurate at that tinme than it woul d be at any

ot her point in the sale.

COW SSI ONER HOWELL: But is that the comon
kind of thing that appraisers do? Is it |ike
apprai sing the value —

MR HOWNELL: W have been asked as
practitioners on rare occasions to go back and hel p
people, fromestates, to go back 20 years and say
this is when ny grandson inherited this house, can
you give nme an idea about what it was worth then?

There is enough general information about
conparabl e sales, et cetera, to get a decent idea,
but again it gets back to the question, if you can't
see the house at the tinme of the sale, or the time of
the gift in that case to see what the condition was,
it's a specul ati ve nunber at best.

Sara can address that better than I can.

M5. STEPHENS: Thank you for your question.
You know, as a part of many of our practices we do a

lot of estate work. We do a |ot of work which asks
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us to take a | ook back, and our reports would be a
retrospective value of that property. And this is
where a couple of things are inportant | think in the
appr ai sal process.

One of themis the geographic conpetency of
t he appraiser, and the skills and expertise that that
apprai ser has, a professional, a person who is
trained in the appraisal of that specific kind of
property, if you wll. And a person who is attuned
to the nuances in the market, who wll interview
buyers and sellers.

In our practice, if we are | ooking back we
often go back to the deep chain and begin to try to
find the people who were involved in those
transactions and try to ask themthe questions you' re
asking: Well, what was the condition of the
property? Wat did it ook |like? How did you rehab?
What did you have to do? To try to help us come up
with a supportabl e, reasonable value for the property
at that point in tinme.

And it is not an unusual task for us to be

asked to do that. |In fact, nost of the estate work
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we do is retrospective.

COW SSI ONER HOVWELL:  Thank you.

CHAIR SAR'S: Comm ssi oner W obl ewski and
t hen —

COW SSI ONER WROBLEWBKI : Thank you very
much, and thank you all for being here. | have got
two questions. One is for Ms. Brantley.

On the timng of the assessnment of the
property that was involved in a nortgage fraud, you
menti oned al nost off-the-cuff that it should be at
the tinme the crine was discovered. D d you pick that
particular time out for a reason? It strikes ne that
if we pick the tinme that it's discovered, as opposed
to the tine when it's either disposed or the tine of
sent enci ng because we have to pick sone point, that
we're leaving the risk, the market risk to the victim
rather than to the offender. So I'mcurious why you
said that.

And then Professor Buell, on insider trading
unli ke the fraud guideline, which as you say is
| oaded with all kinds of enhancenents, the insider

trading guideline is not. And there may be cases —
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and admttedly they will be atypical —where there
will be harns, or potentially harns to the financia
mar ket s.

So for exanple there have been a | ot of cases
t hat have been descri bed over the course of the |ast
several years relating to the financial neltdown
wher e one conpany created a certain security, know ng
what was in it, and know ng that the assets that
backed that security were not particularly good, and
at the sane tinme may have put down a bet that that
security was going to go bust.

And sone of those cases, at |east as reported
in the newspaper, had significant effects on the
financial markets. 1Is there any reason that we
woul dn't provide sonething in there in the guideline
t hat woul d recogni ze that?

And nunber two, in that kind of situation can

you see where the sentence m ght be appropriately

hi gher than ten years? So those are ny two questions.

Ms. Brantley.
M5. BRANTLEY: Thank you. We picked that

nunber —picked that date, rather, first to enphasize
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that we need a date certain, so that as |long as we
have a date upon which val uations shoul d occur, at

| east we're not revising the presentence report every
single day until sentencing happens.

And the reason, that's a concept that's
already used in relation to |l oss for unsecured
issues, at the tinme the offense was discovered. |
think sonme of the rationale we say is that if an
of fender feels like he or she is about to be
di scovered, and then they start paying back certain
victinms, you know, to try and reduce their exposure,
that they shouldn't —they shouldn't be allowed to
mtigate their own culpability in that fashion

So the offense —at the tinme the offense was
di scovered —is sonething that is a concept at | east
in unsecured fraud. But again, we don't have a stake
in exactly what date is used, but just to suggest
that at sonme date certain.

COW SSI ONER WROBLEWBKI:  Right. So I take
it you wouldn't have an objection if it was the date
of the plea, or obviously —

VMB. BRANTLEY: No. And we tal ked about that.
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COW SSI ONER WROBLEWBKI :  Right. And the
rules —and the rules of procedure lay out a timng
mechani sm for devel opi ng the presentence report, and
obvi ously you need a tine when it's going to cut off.
But it doesn't necessarily have to be the tine that
the crinme was di scovered.

M5. BRANTLEY: Right. And we tal ked about
that, the date of the plea, the date that the
information or indictnent was filed, we tal ked about
all of those dates and our consensus only settled on
this just because it was a concept already in the
gui del i nes.

PROFESSCR BUELL: So thank you for those very
interesting questions. | have —this is fascinating
tonme. | want to look into this now, because I have
not heard or read of the governnent thinking about,
or actually pursuing a theory of insider trading in a
case where, for exanple, a trading house is shorting,
you know, shorting one side of a certain set of
transactions while it's selling products on the other
si de.

Now t hat has been a huge question, right, in
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t he financial neltdown about are these fraud cases?
Shoul d they be prosecuted? On what theory? | just
haven't heard the insider trading theory put forth
here. |'ve heard a nore conventional fraud theory
that the shorting at the sane tine is evidentiary as
to the fact that you knew the product you sold was a
bad product and there were sone straight fraud
involved in the sale of that product.

Sol nmean if it's that kind of a case, the
conventional fraud kind of case, then, yeah, | think
t he sentence could —you know, this could be the sort
of case that nerits higher sentences because it's not
really an insider trading case.

If it is an insider —if the governnent were

pursuing that as an insider trading case, that woul d

be interesting and surprising to ne. It may be a
theory they ought to be trying. | don't knowif it
woul d work. | have to think about it.

COWM SSI ONER WROBLEWSBKI :  But how about the
cases that are actually being prosecuted in New York
i nvol ving the hedge funds and the organi zed

collusion? | nean, those have already —
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PROFESSCR BUELL: | understand those to be
traditional insider trading cases based on the —maybe
we' re not tal king about the same cases, but |
understand those to be cases based on, you know, you
found out what's happening at the Gol dman Sachs board
nmeeting, or sonething like that, not —not, you know,
your true view of things was that the CDO narket was
about to crash, but you went ahead anyway with the
transaction. And the fact that you were also betting
t he other side of the housing nmarket shows you knew
it was about to crash.

So maybe we're tal king about different kinds
of cases, or | just need to be nore educated about
what's going on. | would |ove —you know, if there
are specific cases —

COW SSI ONER WROBLEWSKI @ No, |'m just
suggesting that if those cases that have been
prosecuted invol ved harns that eventually had an
effect on the entire nmarket for a particul ar
commodity —I'mnot saying the ones that we're
t hi nki ng about that were prosecuted and did —but if

they had harns to a particular market, not the entire
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financial system —

PROFESSOR BUELL: Ckay —

COW SSI ONER WROBLEWSKI : —but a particular
mar ket, can you see that —

PROFESSCR BUELL: Yes, because | see that as
a fraud on the market kind of a case, right? | don't
see that as an insider trading kind of case in the
sense we typically think of insider trading as
creating a harmthat is —you know, a case that is
nore about gain to the defendant, where the | osses
are diffused across the market, where we don't have
any real identifiable victim This kind of case
you' re tal king about sounds to ne |ike an
extraordi nary sort of case, a case that |ooks nore
i ke an accounting fraud type case than it does an
i nsider trading case, and so perhaps you need an
application note about that, or sonething that woul d
say cases that are really like insider trading cases
shoul d be treated nore |ike these other kind of
cases.

CHAIR SARIS: Judge Hi noj osa.

COW SSI ONER HINQJOSA: | guess it's an
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apprai sal question, or a value question. One of the
things we put up was that in a nortgage | oan fraud
case the collateral value at forecl osure sale would
be one that coul d be used.

Do you have any nuch nore reliability on that
t han you do on the tax assessnent, as far as you're
concerned, Ms. Stephens and M. Howel | ?

M5. STEPHENS: Well | think that again the
strength of any kind of sale past the assessnent data
has to be the fact that it occurred. But in many
cases, those foreclosures can be a fire sale. And we
woul d go back to the point that an appraisal at that
point at a specific point in tinme would certainly
out wei gh any kind of tax assessnment or foreclosure
sal e.

We're | ooking at market value. And | think
that if the market value is reinforced by that sale,
that's fine. But we need to know what the narket
val ue of that property is at that point in tine.

COW SSI ONER H NQJOSA:  Sone peopl e expressed
the view that it depends on who hires the appraiser

sonetines, whether it's the | ender or the buyer.
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Because in sonme of these cases, not cases but in sone
of these loans, | nean the val ue cones out al nost
exactly as the nortgage | oan, or whatever; and that
that nmatters sonme; that it depends on who has hired
t he appr ai ser.

M5. STEPHENS: | think part of that has
changed dramatically with the firewall that's been
install ed between the | ender and the appraiser in
many cases, and that's an AMC. And of course —

CHAIR SARIS: That's a?

M5. STEPHENS: " Apprai sal Managenent
Conpany." AMC is our acronym And for many
apprai sers, this is a sore point because these
groups, many of them are | ooking for two things:
very quick turnaround time, and a very low fee. And
this is where the comment about geographi c conpetency
cones in.

You know, we have instances of people
traveling 3- and 400 mles into a market to do an
appraisal, turns it around in one day, and goes back
and wites it up. And wthout specific geographic

mar ket expertise, that appraisal has got to have a
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big question mark in front of it.

There's nothing better than that person who
i s connected boots-on-the-ground to the market that
they're working in. So in terns of the influence
that either a |l ender or a buyer m ght have on the
appraiser, a lot of that is gone. Because nost of
our apprai sers now are not being engaged in the way
that they typically were three or four years ago to
perform a nortgage apprai sal

Now out si de of that, for exanple if someone
were asked to work with this kind of problemor were
asked to conme up with a value point in tinme, a market
val ue, could be a different scenario in terns of
selection of the appraiser, et cetera.

CHAIR SARIS: Can | ask, just as a factual
matter, how nmuch does a good appraisal that you
t hought was a quality appraisal that we could rely
on, how nmuch would it cost?

MR, HOWMELL: | suspect there are sone
significant regional differences for that. So, Sara
being with the Appraisal Institute can probably

answer it better than | can from a nati ona
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st andpoi nt —

CHAIR SARIS: In Virginia?

MR HOWELL: —in the Metropolitan Area, a,
guot e/ unquot e, "typical appraisal” for a nedium
priced house woul d probably run $300. But when you
get into the mllion dollar, multi-mllion dollars,
it can easily run into a four figure fee.

CHAIR SARIS: And how long would it take?
That was going to be ny second questi on.

M5. STEPHENS: Well | think that probably
typically, again it depends on the anmount of tine
that that appraiser is going to spend. That's how we
work. And it mght be something in a very active
mar ket where the conparables are plentiful and the
data can be gathered easily, say a nei ghborhood where
t here have been | ots of transactions and |ots of
sales. It mght be three to five days.

In a rural market where there aren't a |ot of
conpar abl es, where the research has to be extended,
it could be a couple of weeks.

CHAIR SARIS: And woul d you agree —how mnuch

woul d you say the average was across the country?
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How nuch would it cost?

M5. STEPHENS: Again, it depends on the
location. | think probably $300 woul d be on the | ow
end, maybe, for many, nmany appraisers in nany
locations. It could go up to $1,500, depending on
t he kind of property.

And, you know, again, when an appraiser bids
on an appraisal, it is a matter of time spent to
gat her the data and conplete the assignnment. And the
nore active the market, the less tinme and probably a
smal |l er fee.

CHAIR SARIS: So for sonme, for a mnute,
probation typically doesn't have noney, so unless the
Departnment of Justice or the defenders cone up with
apprai sals, they need to conme up with a bright Iine,
as she said. W just need you to tell us what tine
do we | ook at, what tinme period, and sone bright |ine
to | ook at.

So assune for a mnute that fromthe get-go
unless a litigant brings that into play, you need
sone ot her source of data, what would be —woul d you

be better off looking at Zillow? Wuld you be better
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off 1 ooking at a foreclosure sale? Wuld you be
better off giving the judge or the probation officer
a list of the kinds of concrete data points to be
rebutted then by an appraisal fromyou fol ks?

MR HOWNELL: And again | hope this doesn't
sound like a self-serving conmment —I1'mnot a fan of
Zillow, as you can probably tell in ny remarks and
what's in the prepared testinony —again, with great
respect to the technology behind it, if you | ook at
their fine print they even say this is based on
publicly available information, and no one shoul d
rely on this information as dispositive of the val ue
of the property. And they actually suggest dealing

with a real estate practitioner or an appraiser.

So | al so synpat hize —fortunately, not being

famliar with the | egal process, and | hope | never
have to be famliar with the | egal process, |
certainly understand the need or the benefit for
having that bright Iine. M suspicionis, for
exanpl e you certainly could use tax assessnent data
as the —or the nost recent tax assessment —as that

i ne.
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My concern would be, is that although that is
a readily avail abl e nunber, dependi ng on what the
defendant's position is, if it just so happens that
the tax assessnent that is picked is dramatically
different than what the value is, you' re going to
have people rebut the value if it's in their best
interests to rebut it, and you' re going to have
peopl e say that's a good nunber if it's in their best
interests, to say, yes, that's better than what the
actual market value woul d have been.

CHAIR SARIS: But that's what we typically
get. So that's fair gane. But for a starting |ine,
out-of -t he-gate, would the best of the options be —
you seemto say foreclosure sales are too iffy, they
could be a fire sale particularly in today's world;
forecl osure by deed, | recently had a case. That has
its issues.

| nmean, if we were just trying to give her
sone gui dance about where to start, where's the best
bet ?

MR HONELL: Yeah, | wish —you know, 1'Il be

just very brief, Sara, | promse. | wish |l could
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give you an answer that was an easy answer.
Unfortunately, there really aren't any. Because any
i ndex that you use, this is going to be done on a
broad basis, isn't going to apply to an individua
property.

So | realize there's going to be budget
issues as well, too, but just in terns of the
specifics, is there a reliable index or indicator out
there? As | said in ny testinony, I w sh there was,
or if we knew sonebody that could predict that we
would Iike to hire them [It's inpossible.

CHAIR SARIS: But how far is Zillow off, or a
tax assessnent typically off of what you m ght
appr ai se sonet hi ng?

M5. STEPHENS: Judge, let ne just address
that on a couple of issues.

" mfrom Arkansas, and in our taxing district
if a person is a senior citizen they can freeze the
tax assessnment on their property at age 65. And that
assessnment can stay —

CHAIR SARIS: That's getting too close for

confort.
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(Laughter.)

M5. STEPHENS: | heard you there. But here's
the point. |If that assessnment is frozen and we're
| ooking at the information fromthat tax assessnent,
that sentence, that penalty to any person is strictly
going to be overstated in sone way.

And if we're looking at fairness, and if the
objective is to be fair with the peopl e about whom
we' re tal king, and about the sentences that are
going to be issued, the best way is to have soneone
who actually | ooks at that property and opines to a
val ue based on the inspection, the consideration of
the sales, and the data that's there.

And Zillo and —you know, like he said, that's
just a group of people who put together a systemto
allow Internet access to value. And it's probably
price nore than value. And, you know, our assessors
really are working hard. They've got hundreds of
t housands of parcels to deal with, and tinme franes
that are absol utely horrendous.

If you're in a taxing district where that tax

and that assessnent issue is taken care of and kept
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updated, that's very different from sone of the
groups who don't even do that every ten years.

COWM SSI ONER HI NQJCSA: But —

CHAIR SARIS: (o ahead.

COW SSI ONER H NQJOSA:  But isn't that the
point? That the advice to the probation office is to
use a common sense approach? There are sone taxing
districts that are totally up to date and are very
good indicators as to what the property is worth, and
there's others that are not. And so it depends on
where the probation office is, and the court is,
wher e sonebody is being prosecuted. Because ny own
inmpression is that there are sone taxing bodies that,
for whatever reason, whether they want to have enough
noney or, to that effect, have very good property
values on their taxing roles, and others that, as you
say, it varies and it depends on what the local rule
is. And it varies nationally.

And so woul dn't the advice to sonmeone who's
trying to determne that is, you're just going to
have to use your common sense as to what's occurring

in your particular area wth regards to the val ue of
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property?

M5. STEPHENS: Well | would say that with
regard to that comment, that the biggest problem
again is the way that properties are appraised or
assessed in terns of their value varies different,
many tinmes, fromthe appraised value. Used value for
agricultural processes —

COW SSI ONER HI NQJOSA:  There are taxing
bodi es that have the exact val ue that they have
deci ded, and are correct with regards to they go to
the sales and they figure out what the sales are. |
can think of one in our area that does it on a pretty
regul ar basis, and every year ny tax val ue changes
dependi ng on what the sales were at a particular
| ocati on —

(S nul taneous comments here.)

COW SSI ONER HI NQJ CsA: —that happens to be
an area where it very nuch depends on peopl e that
don't live there having property there, and they want
to keep the value up so that they can have the incone
comng in. And so they use actual values, pretty

much.
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M5. STEPHENS: Well | think probably they're
one of few And again, | think we get back to the
i dea of just sinply having soneone there | ooking at
that property, |ooking at the data, |ooking at the
i nformati on, and determ ning a market val ue.

CHAIR SARIS: Just one |ast question for
Prof essor Buell. So you say that it's inmportant to
send the nessage that you get jail if you do insider
trading. Right nowit's at an 8, sort of a base
of fense. You recommended a 10.

PROFESSCR BUELL: | said 10 or 12.

CHAIR SARIS: 10 or 12. Because a 12 is the
first one that gets you into a Zone C

PROFESSCR BUELL: Right .

CHAIR SARS: And if you did that, in your
view all these difficult problens of what's
"organi zed" versus "sophisticated,” or what's the
position of trust and what's not, or would you?

CHAIR SARIS: Yeah, with acceptance, though,
that's going to put you dowmn at —

CHAIR SARIS: That's fair enough, fair

enough.
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COW SSI ONER FRIEDRICH: So woul d you say a
147

(Laughter.)

PROFESSCR BUELL: I'Il neet your 12 and |'1l|
rai se you —no —

(Laughter.)

PROFESSCR BUELL: | don't know. | was never
that big of a guidelines geek when |I prosecuted. [|'m
way | ess of one nowin terns of understanding all the
particulars of how a | evel affects things here or
t here.

So | would kind of defer to the Conmm ssion
and its staff to figure out what that right base
of fense | evel would be. Again, | would have a gane
table. | would have sonme taking into account
position. But | would want to conpress that with the
idea that there ought to be a presunption that, you
know, the decade or so is kind of for the nost
serious cases. And then you figure out how to get
your table to kind of press themin between there.

| just —I know we're essentially out of tine,

Judge, but | just want to nention one other thing
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that hasn't conme up in the hearing, and | think is
i nportant to say, which is:

The sort of an elephant-in-the-rooma little
bit in this discussion is cooperation. And it is
produci ng cooperators. And | think that one of the
reasons why the white collar guidelines have, in sone
of these big-ticket cases, have gotten so high and
are kind of stuck there is because there is actually
one huge value in that, which is that those sentences
are very scary and they produce cooperating
W t nesses.

And in public conpany accounting fraud cases,
for exanmple, it is alnost inpossible for prosecutors
to make these cases w thout cooperating w tnesses.

So —and, you know, | don't have a concl usi on about
this, it's just sonething | want to point out.

It seens to nme slightly evocative of, in sone
ways of what went on for years with the crack
guidelines. | mean, there was no question that the
crack guidelines had a very big role, you know,
despite all of the reasons why, you know, people

t hought they were terribly unjust, they had a big
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role in producing, you know, particularly R CO gang
nmur der cases in, you know, in urban districts. And
because t hose gui del i nes produced cooperators.

So, you know, there's sonething of a tradeoff
there that | don't knowif it's even appropriate for
the Comm ssion to take into account, but | know it
nmust be in the Departnent of Justice's m nds about
cooper ati on.

And | woul d point out that maybe that
consideration is a little bit less forceful in the
i nsider trading cases, because it's ny inpression
t hat those cases, unlike the conplex accounting
frauds, or what do we do with a nortgage-backed
securities case where w thout w tnesses you j ust
can't get to the bottomof it, the insider trading
cases are often brought based on docunents, now
increasingly wretaps.

And so there mght be I ess of a consideration
in the insider trading case of, well, the
hypot heti cal sentence needs to be very severe if
we're going to expect people to agree to testify.

CHAIR SARIS: Thank you very much to
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everyone. | learned a lot. Thank you. | think we
all did. Thank you.

(Wher eupon, a recess was taken.)

CHAIR SARIS: Al right, so our next panel is
on the Human Ri ghts O fenses. W have Any Pope, who
is the deputy chief of staff and counsel to the
assi stant attorney general of the Crimnal Division.
Previ ously she was the senior counsel to the
assi stant attorney general; counsel in the Cimnal
Division's Ofice of Policy and Legi sl ation; counsel
to the Senate Judiciary Commttee' s Subcomm ttee on
Terrorism Technol ogy, and Honel and Security; and
trial attorney in the Gvil R ghts D vision.

Mel ani e Morgan is a founding partner of
Morgan Pilate —

M5. MORGAN: That's right.

CHAI R SAR S: —in Kansas Cty, and is a
faculty menber of the National Crimnal Defense
Col l ege. She is the past president and current board
menber of the Kansas Association of Cimnal Defense
Attorneys. She al so serves as educational |iaison

for the Federal Courts Advocates Conmittee on behal f
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of the Kansas Gty Metropolitan Bar Associ ation.

| thank you both for being here, and | know
it's probably true for both of you, but Ms. Mrgan
has taken tinme out —her famly is all skiing —so
t hank you very nuch for taking time out from your
famly vacation to cone here on this very inportant
subj ect .

Ms. Pope.

M5. POPE: Good norning, Chairwonman Sari s,
Vice Chairs Carr and Jackson, and Comm ssi oners.
Thank you for the opportunity to appear before the
Conm ssion today to discuss the proposed anendnent
for cases involving human rights violations.

It is truly a distinct pleasure and privil ege
to appear before you today.

Bringing the perpetrators of human rights and
humanitarian law violations to justice is a m ssion
of enornous inportance, particularly at a tine when
atrocities continue to be commtted abroad with such
al arm ng frequency.

In the context of such crines, the Justice

Departnment's human rights | aw enforcenent mssion is
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both a noral obligation and a | egal inperative.

Qur work in this area, along with simlar
efforts underway in other countries and before other
international tribunals, seeks to send the strongest
possi bl e nessage of deterrence to woul d-be
perpetrators. Nanely, that no matter how far they
flee fromthe scenes of their ghastly crimes, no
matter how well they succeed in eluding detection,
saf e haven will never be avail able for them anywhere,
but particularly not in the United States.

The Departnent of Justice has been
aggressively and consistently pursuing human rights
violators and war crimnals for nore than three
decades.

In 1979, Attorney CGeneral Benjamn Gviletti
created the Ofice of Special Investigations within
the Grimnal Division. |Its mssion was to
investigate and civilly prosecute the perpetrators
of World War Il war crines.

Over a 30-year span, CSI was responsible for
t he denaturalization and renoval of 107 Nazi

crimnals, and the exclusion of 180 Nazi and Japanese
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suspects.

It eventually becane clear that, just as the
Nazi crimnals had succeeded in emgrating here and
escapi ng detection, perpetrators of other post-war
human rights violations had nanaged al so to get
entrance into the United States.

There is no central programfor investigating
and prosecuting these cases, and the federal action
really had been uneven. So in Decenber 2004,
Congress passed the Intelligence Reformand Terrorism
Prevention Act which, anong other things, directed
that OSI investigate and prosecute denaturalization
cases involving individuals who participated in
extrajudicial killings, torture, and war crimes.

Around the sanme tinme in 2003, the Cim nal
Di vision established the Domestic Security Section
and assigned to it the responsibility, anong other
things, the crimnal prosecution of human rights
violators and war crimnals.

In recognition of DSS's and OSl's cl ose
wor ki ng rel ati onship and commonal ities, in March 2010

follow ng consultation with Congress and passage of
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the Human Ri ghts Enforcenent Act, the Cimna
D vision created the Human Ri ghts and Speci al
Prosecution Section.

Today, HRSP, as we call it, the National
Security Division, the US. Attorney's Ofice, the
FBI's Genocide and War Crines Program we work
together closely with other agencies, particularly
| CE of the Departnent of Honeland Security, the
Departnment of State, and the Departnment of Defense,
and we | ead the governnment's anti-human rights
violations efforts.

The Departnent has devel oped a nulti-faceted
response to human rights violations. O course our
very first line of defense is to keep the human
rights violators fromentering the United States in
the first place.

W work very closely with our partners at the
Departnment of State and Honel and Security to do that.
Al ong those |ines, President Cbhana issued a
procl amation just this past August expandi ng our
authority to deny entry into the United States for

aliens crimnally involved in war crines, crines
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agai nst humanity, or other violations of human
ri ghts.

But when these crimnals do manage to nmake it
into the United States, the federal governnment noves
swiftly to deny them safe have here. As you know,
our arsenal now includes federal jurisdiction over
several substantive human rights crines, including
torture, war crines, genocide, and the recruitnment or
use of child soldiers.

The direct prosecution of these particular
crimes is not always possible, however. For exanple,
t he conduct m ght have occurred prior to the
effective date of the statute. O the perpetrator
may not fall within the particular jurisdictional
[imtations of the given statute.

In these situations, the Departnent and its
| aw enforcenent partners | ook to other basis for
prosecution, including statutory provisions
crimnalizing immgration fraud, naturalization
fraud, and fal se statenents.

Qur | egal arsenal also includes civi

denatural i zati on actions which can pave the way for
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renoval proceedings by ICE or extradition to face
justice for crines in their hone country.

Wiile it is true the Departnent has only
prosecut ed one substantive human rights violation to
date —specifically that against Chuckie Taylor for
human rights crinmes conmtted in Liberia —we
anticipate that there will be nore in the future.

There al so have been several inmgration and
denatural i zati on proceedi ngs agai nst human rights
violators in several years.

Not only has Congress recently expanded our
ability to prosecute the human rights crimes, but our
partners at | CE and our partners at FBlI has
significantly increased their resources to
i nvestigate and prosecute these crines.

| CE al one has testified that it has nore than
200 open investigations that could support crimnal
char ges.

For this reason, the tinme is right for the
Sent enci ng Comm ssion to take action. What is clear
is that the sentencing courts that have | ooked at

this issue are all over the place, and they are
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seeki ng a benchmark. And the Comm ssion is the
appropriate body to do that.

Qur letter sets forth our argunents in nore
detail, and I am happy to answer any questions you
m ght have.

CHAIR SARIS: Thank you. Ms. Morgan.

M5. MORGAN: Thank you. Thank you, all of
you, for including ne in this hearing today. It was
inmportant to nme for a nunber of reasons to be
present. And | want to share with you primarily the
reason why | felt so strongly about this subject.

Recently, back in 2009, | becane involved in

the defense of a case by a man by the nane of Lazare

Kobagaya. And M. Kobagaya was charged with unlawful |y

obtaining his citizenship and immgration fraud.
H s case, not the result of it but just the
facts and the things that were | earned fromthat
case, | believe are very instrunmental in the
Conm ssion's decision on this particul ar amendnent.
So if you'll bear with nme, | want to take you
8,000 mles anay. | want to take you 20 years back

or 18 years back to the little country of Rwanda.
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And in Rwanda between 1990 and 1994, there was a
civil war going on. And that civil war culmnated in
a genocide in which close to a mllion people were
Kill ed.

M. Kobagaya, who is now an 85-year-old
grandf at her, was a Burundi an refugee living in
Rwanda. And during that time period, he was actually
trying to repatriate to his country of Burundi when
t he genoci de occurred.

And when the invading RPF arny, which is now
the ruling party of Rwanda, took control of the
country, M. Kobagaya, his wife, the children who
still lived there, fled Rwanda along with one to two
mllion other people.

Most of these people left on foot. They took
only with themthe bel ongings that they could carry.
And for days they wal ked a path to safety to the
country that was then Zaire and is now known as the
Congo. And they quickly filled these refugee canps.
And the living conditions there were harsh. They
were dirty. They were cranped. They were unsafe.

The food was scarce, the water unclean, and for many
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exi stence was day by day.

Now M. Kobagaya and his famly were sonme of
t he | ucky ones, because he had a child that lived in
the United States, and that child organized a relief
effort. Not know ng where his parents were, not
knowi ng where his siblings were, he still nonethel ess
went over to Zaire and went canp to canp to canp
until he was able to locate his famly. Because
there's no phones, there's no Internet for folks to
comuni cate wi th one anot her.

And then he was able to nake arrangenent for
his parents to get to Kenya, and that's where the
em gration process occurred.

Now in the course of litigating this case and
conducting investigation, we really had to find out
what happens when a person applies for inmgration?
What is that process that they go through?

And | want to wal k you through that. Wen
they go to these various enbassi es wherever they may
be stationed, whether they be in an African country,
sone country in South Anerica, Central America, or

Asia, they walk into these countries and the forns
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are in English

And there is a translator who may transl ate
for them That may be a famly nenber. It may be
sonebody there. And there may not be a perfect
translation. The goal is just to get the paperwork
conpleted. And there is a nunber of reasons why a
person mght lie on that application. Maybe lie
about where they have lived. WMybe |ie about where
their famly nenbers are.

And those notivations have nothing to do with
what transpired in their country. They have
everything to do with a fear of retaliation. They
have everything to do with survival and trying to get
sonewhere where they can actual ly exist, have food,
water, and their basic needs net.

| know this, because when | went to Africa in
the course of this case, a nunber of tines, | heard
t hese heart-w enching pl eas of individuals who asked
me to help themget to the United States, and who
were willing to say anything if they thought that it
woul d hel p them get here.

It is with that background, Conm ssioners,
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that | offer you ny testinony.

Qur position is that the Comm ssion nmake no
changes to the guidelines as they stand. They
adequately address right now the human rights
violations, and so there is no need to fix sonething
that is not broken.

Wien | say that, | refer to the fact that
there is talk now, or the proposal is to create now a
substantive human rights violation. And yet, we have
very specific nmurder, torture, genocide by reference
back to that, to the nurder, we have specific Chapter
Two gui delines that can deal with the actual underlying
conduct .

We have Chapter Three enhancenents, and we have
Chapter Five enhancenments. And those, working together,
address the problem Right now, as the governnent
has acknow edged, there is one case. And that case,
that individual, received 97 years. | would suggest
that that neans that sonething is working.

As far as the human rights anmendnent —and
will just be brief because | note ny tine is up —I

bel i eve that the anendnent to the immgration fraud
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provision is problematic on a nunber of grounds. And
t he strongest, the nost problematic is that we are
tal ki ng about convictions, we're tal ki ng about
crimnal conduct that cannot be proven ot herw se.

And so to lunp that into a sentencing, we
then start tal king about proving foreign conduct in
an Anerican courtroomusing a variety of rules and an
extrenely difficult proof levels, or quality of
proof, at enornous cost.

The rest of the reasons that support our
opposition to the anmendnment is contained in ny
witten testinony, so | would be happy to entertain
any further questions that the Conm ssion woul d have.

CHAIR SARIS: Thank you. Question? Go
ahead.

VICE CHAIR JACKSON: My turn? Good norni ng.
Thank you both for com ng.

Ms. Pope, you admt, and said in your
testinony, that there's really only been one
substantive human rights violation case at the tine.
And that presents sonething of a challenge fromthe

sent enci ng standpoi nt, because the way the guidelines
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ordinarily work is that we | ook at how cases are

pl ayi ng out in courtroons, and we determ ne then what
factors judges are |ooking at with respect to
sentencing, and that all plays in to our

determ nation of how a guideline shoul d operate.

So | am wondering, you know, given that we
really don't know the sentencing concerns based on
actual cases, given the |lack of nunber of cases, how
you suggest we deal with it.

| mean, are the proposed factors the right
factors? Are there other things that you would
consider? And why is this the tine to act, do you
say, fromyour perspective?

M5. POPE: You asked a nunber of different
guestions. Let nme try to break them down.

The first question is why is nowthe tine to
act? As you said, there is only one case, but |ICE
has al ready dedi cated significant nunber of
resources, as has the FBI. |CE has publicly
testified before the Lantos Conmmi ssion that they have
over 200 cases that will support a crim nal

prosecution or renoval
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Qoviously | can't speak to what the
Department has under review at the nonent, but we
certainly anticipate that there will be nore cases in
the future.

The second question, though, is that there
isn't sufficient guidance in the guidelines nowto
direct a court. There are several cases that we've
brought under inmmgration fraud, but [they] just
hi ghli ght some of the issues that a sentencing court
woul d deal wth.

For exanple, in the case of Eriberto
Meder os, which was a —he was a Cuban gover nnent
official who was responsi ble for handling certain
Cuban dissidents within a nental hospital where he
woul d adm ni ster el ectroshocks to the dissidents
while they were being held on a floor that was
covered in feces and urine. That kind of conduct
doesn't easily fit into the guidelines.

Is that an aggravated assault? |If it's an
aggravated assault, then does it —do we count the
serious bodily injury because the defendants

experienced extrene pain? | mean, there's not



10

11

12

13

14

15

16

17

18

19

20

21

22

23

156

necessarily lasting injury.
| mean, these kinds of things are not easily
di scerned wi thin the existing guidelines.

VICE CHAIR JACKSON: Can | ask you a foll ow

M5. POPE:  Sure.

VI CE CHAIR JACKSON: That sort of assunes
that those things are true, fromthe governnent's —
and maybe they are fromthe governnent's perspective,
but do you anticipate that we would have, in the
context of sentencing, litigation around the extent
to which the governnent's allegations with respect to
t hese foreign crines occurred?

| mean, | can inmagine that —

M5. POPE: Absolutely.

VI CE CHAI R JACKSON: —def endants woul d have
| awyers who woul d di spute —

M5. POPE: O course.

VI CE CHAI R JACKSON: —that this defendant
was involved in that kind of behavior. So we have to
sort of cross that bridge before we even get to how

this should be properly classified in the guidelines.
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And what do you say about turning, you know,
sentenci ng proceedings into full-fledged trials with
regard to these types of allegations?

M5. POPE: Well | would say that we use the
trial and the jury to try those issues. That's what
we did in the case agai nst Chuckie Taylor. It was
actually a jury that heard the evidence. It was a
jury that nmade a decision that torture had occurred.

Wth respect to the immgration cases, there
are juries that are hearing the evidence about the
lie.

VI CE CHAIR JACKSON: And do they have to be —
and so is it the governnent's position that those
types, in an inmgration case, of facts would have to
be charged and proven to the jury?

M5. POPE: If the government is proceeding
along the basis that the defendant lied on his
natural i zation application because he engaged in
persecution, or because he tortured, then, yes.

And that's exactly, in Ms. Morgan's case, one
of the issues that was before the jury. Now in that

case, the jury decided that there was insufficient
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evi dence of persecution. But that's what juries do
every single day in every single case, and we

woul dn't expect anything el se in one of these human
ri ghts cases.

COMM SSI ONER HI NQJOSA: Ms. Pope, | guess you
raise the interesting point by using the specific
exanpl e of the Cuban situation.

M5. POPE:  Yes.

COW SSI ONER HI NQJOSA:  (oviously that did
not happen within the jurisdiction of the United
States. And so then | suspect that if that case were
brought, there m ght be sone jurisdictional
chal | enges to that prosecution

So then you go to your fallback, this is an
immgration case if that person had ended up in the
United States, and perhaps lied in their application
for immagration status.

And then you point out, in response | guess
to Ms. Morgan's point, which is there are all sorts
of factual issues that develop in these cases, that
you could have a jury trial. | guess you could have

ajury trial in the immgration court with regards to
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whet her they were a lie, but in the present system at
| east under the crimnal law it appears that you're
asking the Comm ssion then to put enhancenents in the
i mm gration guideline, but that wouldn't be the
charge. The charge is sinply lying in your
immgration papers. That is not going to the jury.
| nmean, it's a charge of you lied in your
application, but it's going to be the judge that has
to decide, well, did you |ie because you nmay have
conmtted certain things in your country?

And then we have the whol e i ssue of the
evi dence, as Conmi ssioner Jackson has pointed out
here, that that becones a mni-trial on the 4A count
as opposed to the charge of actually saying that.
And one of the reasons you may have only brought one
of these is because of this whole factual situation
of what evidence can you present for sonething that
happened in Cuba that would be adm ssible in a
federal court in the United States.

And isn't this a matter that shoul d be
handl ed at the immgration |level, and the charge

should be the inmgration violation, and then the
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person gets deported?

M5. POPE: You asked a nunber of different
guestions and "mgoing to try to take them on.

On the question —

COW SSI ONER HI NQJOSA:  Recogni zing that the
Cuban situation is kind of odd because | don't know
that we deport anybody to Cuba.

M5. POPE: Well that is one of the issues,
whet her we can deport other people. There are
several —we have nmany, many cases where the hone
country, the country in which the conduct actually
occurred, does not want to take this particular
i ndi vi dual .

In fact, our first recourse is to, and our
first preference, is that the defendant be tried in
their home country. But as you well know, there are
many countries that don't have functioning judicial
systens; that don't have the capability or capacity
to prosecute.

COW SSI ONER HI NQJOSA:  But how do we get
around the jurisdictional issues, that this didn't

occur in the United States? Wat's the charge here?
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M5. POPE: So the jurisdictional issue
specifically on the immgration violation? O
specifically —

COW SSI ONER HI NQJCSA: Wl I, no, let's say
you're charging the person with a human rights
viol ation under the statute, not the inmmgration
situation. 1Isn't there going to be a jurisdictiona
guestion here as to do we have to show sone
connection to the United States here, or what do we
have to do here?

M5. POPE: Well as you know, Congress has
recently nodified several of these statutes to
provi de additional jurisdictional hooks. So that if
soneone is present in the United States, they could
be tried —there would be jurisdiction to try them
So that's what's happened —wel |, in fact Chuckie
Taylor was a U S. citizen. But because he cane into
the United States, he brought hinself under our
jurisdiction.

That is really a decision for Congress.
They' ve done it in a nunber of other cases unrel ated

to human rights cases —
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COW SSI ONER HINQJCSA: It has to be revi ewed
by the Suprene Court, al so.

M5. POPE: Sure. But there is —it's not
specific to just the human rights violations. As you
know, providing material support to terrorists, other
terrorist statutes. Just yesterday we had a
conviction in the DC District Court on a narco
terrorismcase. Al of those cases have
extraterritorial jurisdiction. In all of those
cases, the judge and juries are grappling with it.

COW SSI ONER HI NQJOSA:  But aren't those
cases —you're providing the support for materials
here. | nmean, you' re doing sonething in the United
States, right?

M5. POPE: But the conduct is the conduct
that's occurring abroad. The inpact of a defendant
who conmits a human rights violation abroad and then
cones into the United States, the inpact on the
United States is that in particular this country was
founded on a principle that we are not a sanctuary
for human rights violators. W in fact provide

sanctuary to the persecuted.
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So you have a case like the Kiel basa Negaywu
(phonetic) case, which is in Atlanta, where you have
an Ethiopian victimof violence and torture
confronting her accuser in an el evator because he had
managed to gain asylumin the United States.

So we're creating a situation that is
conpletely at odds with what the United States stands
for, and a fairly consistent policy across the three
branches of governnent.

CHAIR SARIS: Can | ask, you had an
interesting debate in your papers about what to do
about these mlitary units.

M5. POPE: R ght.

CHAIR SARIS: Really, that was one that sort
of hit the defenders' third rail. And as far as you
were concerned, | imagine that is an inportant thing
that you could easily prove, that sonmeone |ied about
what mlitary unit they were in.

So | imagine that this would turn into a
situation where you could easily prove, sort of like
alittle debate between the two of you, you could

easily prove soneone lied about a mlitary unit? 1Is
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this how this would cone up? And then the question
woul d becone: Does that automatically trigger a
presunption or an enhancenent that you' ve engaged in
human ri ghts abuses?

Is this howthis, as a practical matter, in
an immgration context will cone up? O wll you
have better proof than that?

M5. POPE: So —

CHAIR SARIS: And I know you feel strongly
about that, too. So maybe start with you, and then
go there.

M5. POPE: Ckay. So the United States has
brought over 20 cases in which we've alleged that the
defendant |ied about his mlitary service. In our
proposal to the Conm ssion about how to sentence
soneone |ike that, we propose only a very nodest
enhancenent. W do not count |lying about mlitary
service —and it's not just mlitary service; it's
mlitary service within a unit that is known to have
comm tted human rights abuses.

So if you were in the particular unit that we

know was responsible for killing 800 Mislim boys in
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the former Yugoslavia, that's information that we
want to know.

Now i n those cases we may not have, and are
not pursuing evidence that that particul ar individual
engaged in the human rights offense. And we do not
suggest that that person should be sentenced simlar
to a person who actually did engage in the human
rights offense, and we are proving that they engaged
in the human rights of fense.

The issue there is sinply that our U S.
governnent officials in the State Departnent and the
Department of Honel and Security were denied the
opportunity to do the kind of investigation they
woul d have done if the defendant had been truthful
about his mlitary service.

So in our exanples in our proposal, we are
sayi ng a nodest increase because you |lied about your
participation in that unit, but that is nowhere close
to the kind of enhancenent we would Iike to see for
soneone who actually participated in human rights
vi ol ati ons.

CHAIR SARIS: So you would anticipate —the
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way this is worded | understand is our issue —but
woul d you anticipate having to prove that this

i ndi vi dual defendant was the person who tortured a
prisoner, or this person is the one who raped a group
of wonen.

M5. POPE:  Yes.

CHAIR SARIS: The involvenent in the mlitary
unit.

M5. MORGAN: Yes. And we have a nunber of
cases. (ne is the case agai nst Voskovitch (phonetic),
which is in Oegon. Al we knowis that that particul ar
individual is part of this unit that was engaged in
t hese human rights abuses. That person, we'd say,
shoul d get maybe a year in prison. Versus the case
agai nst Marco Boskitch (phonetic) who was part of a
unit and admtted to killing significant nunbers of
civilians as part of that unit.

We think that's very appropriate for courts
to distinguish.

CHAIR SARIS: Al right, so she's willing to
say, yes, | owmn up toit. | have the burden, just

not of proving just belonging in a mlitary unit, but
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this person actually went out and tortured, killed,
and raped, does that solve your problen?

M5. MORGAN: It does not. You know, what
hear is that, well, these individuals need to have
sone sort of enhancenent applied to them because they
denied the United States government the opportunity
to further investigate.

That is what immgration fraud is, just al
al one that, you know, if you |lie about sonething
particul ar on your application, regardl ess of what it
is, you denied the, whatever the agency is, you
deni ed themthe opportunity to further question and
make a determ nation whether or not that they would
be adm ssible, or whether or not they could have
qualified for citizenship.

And | think there's nothing about the fact
that they are, you know, part of this group that in
and of itself should warrant that particular kind of
enhancenent .

And | throw out to you this exanple, this
horrible exanple actually, that is going on right

now. The American soldier who in Afghanistan, he
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| eaves his unit, he goes out and he just slaughters,
kills, I think the —I don't renmenber what the |ast
count was, 16, 20 individuals.

Now t he other —this person supposedly is
acting alone, but the fact that there's other people
in his mlitary unit, would those people be
accountabl e for sonething sinply by virtue of the
fact that they are in the same unit?

Because really what we're saying is, |ook,
this is a guilt-by-association concept. And your
question to nme, or what | heard you, you know, asking
was, you know, what is the, you know, sort of what
are you willing to prove up? Wat are you going to
prove up in this context?

And it also dovetails with the question that
you asked, Comm ssioner Jackson, about how do you
envision that this is going to play out? Are we
going to have actually trials on this? And the

government's response, Ms. Pope's response, was:

Vell, no, thisis all going to conme out in a jury.
Wel |, actually nost cases don't go to a jury.
Most cases don't have a trial. Mst cases actually
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end up with sone sort of a plea. And then we do
actually have this full-blow issue. Because you
don't have to charge sonething in a chargi ng docunent
in an indictment for themto be considered
potentially at sentencing.

And that is the problem that a person m ght
say, well, I"'mqguilty of inmmgration fraud because |
lied about where | actually live. So | don't have a
defense to that. 1'mgoing to go ahead and pl ead
guilty, get ny two levels off for acceptance of
responsi bility, and go through the process.

And then, woah, |o and behol d, what happens
at sentencing? Al of a sudden we have this issue,
and we're in a five-week trial. Because | assure you
that is howlong it's going to take when we start
tal ki ng about having to litigate issues about whether
or not a person was involved with a human rights
of f ense.

VICE CHAIR JACKSON: Ms. Morgan, can | foll ow
up on that? You know, you said in your testinony
that there are a nunber of reasons why a person m ght

lie on their immagration application, and that's
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certainly true.

But woul d you concede that there is sone
differentiation to be made with respect to
notivation? | nean, the person who lies for sone
i nnocuous reason woul d you say is | ess cul pable than
soneone who is |ying because they are seeking safe
harbor from prosecution or retaliation in their own
country based on their war crinmes? O is that just
not —or are we just treating everybody who |ied on
their immgration application the same for
cul pability purposes?

M5. MORGAN: | think for cul pability purposes
that we —I nean, the crinme itself is, is the
immgration violation. And so we treat that the
sane. Because when we start trying to differentiate
then why a person lies, we start getting into then
notives, and then mtigating, you know, mtigating
factors —

VI CE CHAIR JACKSON: Everybody's going to say
"we |ike Mam Beach,” you know what |'m sayi ng,
like —and so what |'mstruggling with is whether or

not we treat that person —you know, the person who
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lies for an innocuous reason, you know, generally
speaki ng, the sanme as soneone who |ies because they
feel that the United States is the place to go for
peopl e who, you know, have done these horrible things
in their home countries and they know that the United
States, even if they' re found out as to having been a
l[iar on their immgration application, will give them
a slap on the wist as opposed to perhaps ot her
countri es.

M5. MORGAN. But | guess that that is where
nmy concern would conme in, is because with this
particul ar enhancenent then what we're saying is the
| evel of proof that is required —basically what we're
saying is, look, we're going to start doubling and
tripling what we nornmally would say for an
immgration violation, which is a base offense | evel
of 8 or 11, we're going to start doubling and
tripling those, if we can establish that the reason
that you lied, or the potential reason that you
lied —

VICE CHAIR JACKSON:  So it's a proof thing.

You agree that if we could —if we could prove, if the
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person did plead to | was in a mlitary unit and
killed a thousand people, or whatever, and so that's
not a disputed fact, that person in an inmmgration
case should be treated differently than soneone el se
who lied for a different, say, |ess innocuous reason?

M5. MORGAN: But | think, | guess ny concern
woul d be, is that is the relationship between that
imm gration offense and that human rights violation.
And that's where | see that there's the biggest
pr obl em

There are going to be human rights violators,
' msure, that immediately mght cone fill out their
application and conme to the United States. There are
going to be lots and lots of others that it will be
years, if not decades, l|ater before their docunents
are filled out and they conme to the United States.

So where is that correlation?

There is sort of this presunption that
perhaps if you are froma particular country where,
you know, that's war torn, or is filled with civi
strife, and you are on the |osing side, you are the

Hutu in a country that is Tutsie dom nated, or, you
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know, you're on the wong side in the Bosnian
conflict, that there's sort of then this presunption
because you were on that side that you may have been,
or you're nore likely to be aligned with, you know, a
particul ar type of conduct, or you m ght have a
particul ar notivation.

And that is what | think is nost troubling to
me, because al though | acknow edge that there may be
sonme countries that we cannot renove those individua
to, by and large the vast majority of these
i ndi vidual s, once they have these convictions, they
are then going to their countries. And those
countries, the countries that are entitled to deal
with those individuals on their owm terns, on their

own | aw, then they are able to do so.

| think it was the judge in the Bosta (phonetic)

case who said, when he was trying to nake a deci sion about

what penalty shoul d apply, and certainly deciding
that immgration fraud wasn't enough, and the

gover nment had wanted sonet hing for involuntary

mans| aughter to do that anal ogous procedure, he said:

Look, I'"mnot going to do that because we don't have
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uni versal jurisdiction here.

He was very concerned about the fact that we
woul d take sonething that was so far attenuated from
the actual crine of conviction and try to use that,
bootstrap it in to sonmething they couldn't do
i ndependent | y.

And | think that that is a real concern that
t hi s Comm ssion needs to be focused on.

COW SSI ONER WROBLEWEKI @ Can | just fol |l ow
up on that for just a second?

CHAIR SARIS: Sure.

COWMM SSI ONER WROBLEWBKI :  Because —were you
here, by chance, for the first couple of panels?

M5. MORGAN:  Yes.

COW SSI ONER WROBLEWEKI : And there was a | ot
of tal k about the inportance of doing exactly what
you' re suggesting we shouldn't be doing, which is to
get at intent, to get at the circunstances of the
crime. It seens like that's the nature of sentencing
certainly post-Booker. And you're suggesting that
the immagration crinme, for some reason, we shoul dn't

be getting at the circunstances of it.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

175

If the circunstances of it are that it's a
lie about involvenment in a mlitary unit, why is that
different than | ooking at the circunstances of the
crime? And isn't that what's required by the Suprene
Court, by 3553(a)? And isn't this what we hear al
the tine, that we need to get to the circunstances
surroundi ng the offense and the offender? Isn't this

precisely the dog, not the tail waggi ng the dog?

M5. MORGAN. | respectfully disagree with
that. | don't think that this is that particular
situation. Because, | nean, the crime —I don't think

we can get away fromthe fact that the crine that we
are tal king about is the inmmgration violation.

The crime is not the substantive offense of
the human rights violation. That is a conpletely
different, separate and distinct offense. The person
did not go out and conmt the inmmgrati on offense so
that they could say in three, five, ten years |ater
or commt the substantive offense and say well I'm
doing this so that | can later go ahead and commt an
i mm gration, you know, fraud violation against the

Uni ted Stat es.
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If the idea is that we want to, you know,
start treating people, you know, consider the
circunstances of the offender as well as the
circunstances of the offense, there is such a w de
range, though, of conduct that is included.

You' re tal ki ng about, under the governnent's
proposal, prelimnarily if you, you know, if you lie
about your human rights invol venent, what if your
human rights violation was sinply incitenent to
genocide? And if you don't know what incitenent to
genocide is, it basically nmeans that you were
standi ng around and doi ng not hing while, you know,
genoci de was occurring.

What if that was —

M. POPE: Well —

M5, MORGAN: —is that the sane as?

M5. POPE: Ch, | disagree.

M5. MORGAN. Well, and | can only say that
from you know, ny experience with the Rsvandan case
because we actually had to then interpret Rwandan
law. And guess what? That is pretty nmuch what

Rwandan | aw says.
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But, but | guess the difference between,
let's just say, soneone who then does a beating,
soneone who commts a rape, soneone who commits a
nurder, there should be —shouldn't there be sone
di screpancy between those and the way that this is
structured? |It's nore just were you involved with
it, and not just actually looking at the underlying
conduct .

But then if we go back to the underlying
conduct, then again we're actually sentencing for an
of fense that the person was never either charged with
or convicted wth.

M5. POPEE Can | respond to that? O do you
have anot her questi on.

CHAIR SARIS: And then Comm ssioner Friedrich
has one, and | don't know if anyone el se does. So,
yes, respond.

M5. POPEE M brief response is that not only
is it appropriate, but Congress specifically directs
t he Conm ssion and sentencing courts to take into
consi deration the nature and circunstances of the

of fense, and the history and the characteristics of
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t he of f ender.

So it is wholly appropriate. You have a ten-
year statutory max on which a judge is entitled to
consi der an appropriate penalty. R ght now the
sentenci ng gui delines treat sonmeone who stole a | oaf
of bread and lied about it, or soneone who conmmtted
a DU and lied about it, exactly the same as A berto
Jordan (phonetic) who in GQuatemala not only threw a
live baby into a well, but then brought hundreds of
other villagers to a well where they were sl aughtered
and thrown down into the bottom of the well.

So it is absolutely appropriate for courts to
consider that. And it is absolutely appropriate for
t he Sent enci ng Conm ssion to provide sonme benchmar ks
so that courts are not sentencing all over the place.

CHAIR SAR'S: Thank you. Conm ssi oner
Friedrich, and then Judge H noj osa.

COW SSI ONER FRIEDRI CH: Ms. Pope, | just
want to nmake sure | understand DQJ's proposal in the
i mm gration context.

You are recommending a three-tiered approach.

At one end of the spectrumyou say it would apply to
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of fenders who |ie about their nmenbership in a
mlitary or a paramlitary organization. And on the
ot her end, those who |ie about their own invol venent
involving | arge nunbers of victins. Correct? And
what you' re recomendi ng are offense | evel s that
woul d put at the | ow end soneone around the range of
five years, and the high end, the other end of the
spectrum that the max is around ten, right?

M5. POPE: That's correct.

COW SSI ONER FRIEDRI CH: And i n between,
graduat ed according to nunber of victins? |I|s that
it?

M5. POPE: Well their involvenent —there
certainly have been cases where soneone is part of a
mlitary wunit that is commtting human rights
abuses, that's involved in extrajudicial killings,
but not at the level of 50, not at the |level of 100,
or 200, or, you know, sonme of the cases that we've
seen. So we think it's entirely appropriate for
courts to distinguish between soneone who has
perpetrated significant nunbers of extrajudicial

killings, for exanple, and soneone who was nerely
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within the unit and stood by as these abuses were
comm tted.

COW SSI ONER FRI EDRICH: So your proposal,
one, is just the straight lie; the second is the lie
about their own involvenent; and the third woul d be
the |lie about the uninvolvenent of 50 or nore —

M5. POPEE O 50 or nore victins, yes.

COW SSI ONER FRI EDRI CH: Okay, so they'd be
five in between ten. And then those, just to clarify,
those are not facts that the Departnent would —the
prosecution would prove to the jury; these are
sentences for the judge?

M5. POPE: They're sentencing i ssues because
these are the sentencing guidelines. Like any
speci al offense characteristic, they' re sentencing
i ssues for the judge to consider, yes.

But it's also true that when we are
prosecuting sonmeone for lying on their naturalization
application, we are specifying the nature of the lie.
So, for exanple, in the Kobagaya case, one of the lies
that was all eged was that he'd been involved in

persecution. And that is true for all of the cases
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where we have evi dence.

W' re specifically saying the Iie here was
that this person did not participate in a genocide.
This person did not —so we are putting that evidence
before the jury.

But as in any case that ultinmately gets to
t he sentencing judge, the sentencing judge can
consider evidence if it's reliable, if it's been
est abl i shed beyond a preponderance, that a jury did
not convict tine.

COW SSI ONER FRI EDRICH: No, | wunderstand.
But your chargi ng docunent, isn't it —I can see
that you charge the Iie about not being a nenber of
an organi zation. Do you in fact plead then the lie
about not commtting crinmes against others involving
nore than 50 people? |Is that the way you plead in
that specificity?

M5. POPE: Yes, we do. That is the way that
we've done it. And that is the evidence that is
goi ng before a jury.

COW SSI ONER FRI EDRI CH And they have

speci al verdict fornms so the jury can decide —
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M5. POPE: Exactly. This is the lie. This
is the lie. R ght.

COW SSI ONER FRIEDRI CH: But you may have ten
lies, right? The jury needs to find one, right?

M5. POPE: R ght.

COW SSI ONER FRI EDRI CH Ckay.

M5. POPE: There nmay be —

COW SSI ONER FRI EDRI CH: You get that
evi dence before the jury, right?

M5. POPE:  Yes.

COW SSI ONER FRIEDRICH: But the jury doesn't
have to find on each, correct? Correct me if I'm
wr ong.

M5. POPE: That's absolutely right. It's
like a drug case, right, where a —

COW SSIONER FRIEDRICH:  It's a fram ng
i ssue.

M5. POPE: Right. W present the case to the
jury. This is the nature of the lie, and it's the
jury's decision, well, yes, he did |lie about being a
menber of this mlitary unit, but you have not proven

to us that he lied about participating in —
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COW SSI ONER H NQJOSA:  That woul d be in the
i mm gration case?

M5. POPE: That's what we've done in our
i mm gration cases.

COW SSI ONER FRI EDRI CH: But you just need
one.

COW SSI ONER H NQJOSA:  In the crim nal
i mm gration case?

MD POPE: Yes, in our crimnal inmmgration
cases. Well you do just need one, but if we have not
established, if the only lie we've established is
that you —

COWM SSIONER FRIEDRICH No, no, | knowit's
perfectly appropriate for judges to decide these
issues at sentencing. |I'mjust —I was confused by
your response to Conm ssioner Jackson's question

about you do prove all of these up, because, yes,

while it's possible the jury checks all ten, you could

have the conviction for one, just they |ied about
bei ng a menber of a group, or some other lie, right?
They |ied about where they're from right? It

doesn't have to be a |lie about these enhancenents.
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It could be, but it's not essential to your
conviction, right? Wuat we're really tal king about
is a judge, for the nost part, in nost cases,
determning this at sentencing, right?

M5. POPE: Right. Because the range of
conduct that's now established under the advisory
guidelines is zero to six nonths. Then, yes, al nost
all the value of it, the weight of it, is determ ned
i n sentencing.

CHAIR SARI'S: Last question.

COW SSI ONER H NQJOSA: | guess it's not
clear to nme. Your statenent is that in inmmgration
fraud cases you have charged and proven to a jury
that the lie was that they commtted sone kind of
human rights viol ati on?

M5. POPE: It depends on the case.

COW SSI ONER HINQJCSA:  And the jury actual ly
was asked to say yes or no on the jury verdict form
rather than they just |ied about sone involvenent in
sonet hi ng?

M5. POPE: It depends on the case. 1In the

cases in the —in the 20-sone cases we have, where al
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we know is that the defendant engaged —was part of
the mlitary unit that engaged in human rights
violations, that is the issue, that the defendant
lied about his mlitary service, right?

But in that case, we're not seeking the
enhancenent that he participated in human rights —you
know, killed a certain nunber of people. W don't
have that evidence.

COW SSI ONER H NQJCSA: W don't have that
enhancenment —

M5. POPE: But there are cases, and in
Kobagaya, | think Ms. Morgan can speak to this, there
was —there were multiple lies at issue and a jury did
not convict on all of the I|ies.

M5. MORGAN. That's correct. | mean, they —
but —

COW SSI ONER H NQJOSA:  But that was in the
i mm gration court.

M5. MORGAN. Yes —no, in a crimnal court,
but the interesting thing about it is, |ike one of
the alleged lies was that he answered "no" to the

guestion: Have you ever commtted a crinme for which
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you have not been arrested, charged, or convicted of?
And he answered No.

So you didn't actually get to these kind of
special factors that you' re addressing. And the
reality is, while that may be their current practice
to include sone of these factors that they' re seeking
to create an enhancenent for, or a supporting
enhancenent for, they don't have to put those in
t here.

And then that creates, our concern is, that
instead of a trial issue, it becones a sentencing
i ssue, and at sentencing when you start tal king about
having a trial about whether or not someone commtted
a particular offense, the logistics of actually
bringing witnesses over, identifying that particul ar
evi dence, just becones unfat homabl e.

COW SSI ONER HI NQJOSA:  Just one real quick.
Ms. Pope, you pointed out that history and
characteristics of the defendant, because of
[3553(a)(1)] in fact becones very inportant. So ny
guestion to you is:

The Conmi ssion in deciding what to do with
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regards to foreign convictions, with regards to
crimnal history which is so inportant with regards
to history and characteristics of the defendants, in
4A1. 2 says: "Foreign sentences: Sentences resulting
fromforeign convictions are not counted, but nmay be
consi dered under 84A1.3," which is Adequacy of
Crimnal H story Category.

Wul d you be satisfied then, in the
i mm gration guideline to have either an application
note or sonething with regards to guidance, with
regards to upward departures, since the maxinmumis ten
years with regards to soneone who lies with regards
to a certain type of —the lie is a certain type of
lie, as opposed to just |ying about your age or
sonething else to that effect? Wuld that be
satisfactory to the Justice Departnent?

M5. POPE: | think that's better than
nothing, but | don't think it's enough. And the
reason | say that is because, if you | ook at the
cases where we've charged inmmgration violations or
naturalization violations, you see a wildly varying

range of sentences.
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You see, if you read through the sentencing
transcripts, you see courts conpletely uncertain as
to what torely on. 1Is this a person who is escapi ng
detection for prosecution in his honme country? 1Is
this a person who shoul d be sentenced for the torture
and nurder of people?

You know, so you just see the courts are
really at a loss as to what to do with this
information. And I think the detrinental inpact of
that is that there's no certainty, and there's no
consi stency, and | think that's at odds w th our
sentencing jurisprudence. And that's exactly why you
all are the body that has the best expertise and
judgnment to weigh in on this issue and provide
gui dance to courts.

CHAIR SARIS: Thank you both. It was a
wonder ful presentation.

M5. POPE: Thank you.

M5. MORGAN:  Thank you.

CHAIR SARIS: (Okay. Lunch.

(Wher eupon, a luncheon recess was taken.)
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AFTERNOON SESSI ON

CHAIR SARS: (ood afternoon, thank you to
all for com ng back, and this panel is on drugs and
in particular BZP. Not taking them —Especially BZP,
which | actually personally have never heard of unti
we got an inquiry fromthe —froma court asking us to
consider this issue. So, to do that we have Scott —
I'"mgoing to say this wong, if |I get this wong
correct nme, Masunoto?

MR MASUMOTO.  That's correct.

CHAIR SARIS: (kay. An assistant special
agent in charge at the Washington D vision of the
Drug Enforcenent Agency. Previously he held nunerous
positions with the DEA, both within the DEA and in
the field.

M chael Baumann, Dr. Baumann, is a staff
scientist at the National Institute of Drug Abuse in
its Intramural Research Program and an instructor in
the Departnment of Biology at Morgan State University.
Previously Dr. Baumann held positions in the Research
Program as a research biologist and a staff fellow

He's the aut hor of many publications and a frequent
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speaker on neuropharmacol ogy and drug addicti on.
el cone.

Penny Beardslee is the deputy federal
defender for the Eastern District of M chigan.

Previ ously she served in the State Appellate
Defenders O fice in Detroit, and is the first vice
president and chair of the Education Commttee for
the Crimnal Defense Attorneys of Mchigan. Wl cone
to you as well.

So, I"'mnot sure whether you were here this
norni ng, so you haven't seen our fabulous Iight show.
Basically what happens is it's green and then goes
warning light at yellow, and then red light is the
hook, al though we of course, let you go alittle
over. So we're very interesting in what you have to
say, and for those who weren't here earlier, we have
read your statenents, so it's really good to hit the
hi ghl i ght s.

Sir, you can go first. Ckay?

MR MASUMOTO Am | on? kay.

Madam Chai r and Sent enci ng Comm ssion, |

appreci ate the opportunity to appear before you today
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to discuss changes you are considering to the U S
sentencing guidelines. In light of the inconsistent
application of the guidelines in BZP cases, we urge
t he Comm ssion to anmend section 2D1.1 to provide
a specific reference for BZP, Benzyl pi perazi ne, and
t he drug equival ency table and Application Note 10.
I n doing so, the Conmm ssion should use a marijuana
equi val ency for BZP. There is one-tenth the
equi val ency for anphetam ne actual. The Drug
Enf orcement Adm ni stration (DEA) has no objection for
per m ssion proposal for the adding to the guidelines
a list of chem cal offenses, the safety valve
adj ustnent, which is now part of section 2D1. 1.

BZP is a synthetic designer drug often abused
in conbination with 1-(3-(Trifl uoromnethyl phenyl)
- pi perazine (TFMPP), and that controlled substance
as well as with other controlled and uncontrolled
substances. These conbinations are pronoted to
young people as a substitute for 3,4-
Met hyl enedi oxyanphet am ne (MDVA), known as ecstasy,
at raves and other all night dance parties.

BZP has no known nedical use. It acts as a
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stimulant in humans and produces euphoria and

cardi ovascul ar effects increasing the users heart
rate and systolic blood pressure. Sone hospital

enmer gency departnment adm ssions have been due to
sharply increased body tenperatures that often result
fromBZP use. BZP is |largely produced overseas.
Reporting suggests that BZP powder and pills can be
ordered on the Internet from bul k chem cal supply
conpanies in sone foreign countries. [Illicit
distribution of BZP in the U. S. involves snuggling
bul k powder through drug trafficking organizations
(DTGs) fromforeign sources of supply. Mst BZP is
smuggled into the U S. from Canada. U.S. DIGCs
general Iy handl e whol esale and retail distribution,
and there have been instances of violence attributed
to these DIGs. The bul k powder is nostly processed
into capsules and tablets. And BZP tabl ets narketed
as ecstasy have turned up in a wide array of colors
bearing inprints commonly seen on MDVA tablets, such
as crowns, hearts, butterflies, smley faces, or
bull's head | ogos. A particular concern is the

sei zure of BZP, TFMPP tablets in and around school s
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where their resenblance to candy or children's
vitam ns, places young children at risk for
acci dental ingestion.

As of February 2010, BZP conbination tablets
were sold for approximately ten dollars per pill at
the retail level. D stribution of BZP is no | onger
m nor in conparison with MDVA distribution, as DEA
had earlier reported in 2001. DEA data reflects that
over 380,000 tablets containing BZP were seized in
2007. Wth that nunber, nore than doubling to over
one mllion tablets in 2008. By 2010, the nunbers of
seizures soared to nearly 2.2 mllion tablets.

Subst ances regul ated under the Control | ed Substances
Act (CSA) and referenced in section 2D1.1 often
share core chem cal structures that allow scientists
to group substances into chem cal classes, such as
phenet hyl am nes, opiates, tryptam nes, etc. Anong
the controll ed substances listed in section 2D1.1
there are no ot her substances of the piperazine
structural class, which would include BZP.

Al t hough sone studies show that BZP is

bet ween one-tenth and one-twentieth as potent as
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anphet am ne, these studies nmeasures different
effects. The study nost relevant to neasuring abuse
[iability in humans reported a ten-fold difference
bet ween BZP and anphetamne. |In this study, subjects
reported that the subjective effects of a 100
mlligranms of BZP were simlar to those of ten
mlligranms of anphetam ne. This finding supports a
mari j uana equi val ency for BZP of one-tenth that of
anphet am ne actual. W understand the sonme experts
have testified that the conbination of BZP and TFMPP
is nostly closely anal ogous to MDVA, and that sone
sentencing courts have adopted this concl usion.

The studies for the BZP- TFMPP conbi nati on of
BZP in conbi nation with other substances are |imted
and i nadequate. The understandi ng of these substance
conbinations is at its infancy, and therefore, we
cannot speak with authority as to the the effects of
various BZP conbi nati ons and proportionalities at
this time. Conversely, there are anple published
scientific studies showi ng that the pharnmacol ogi ca
effects of BZP are simlar to those of anphetam ne.

In light of the available scientific information, we
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alone, or in conbination with TFMPP, is anphetam ne.

Part B of the proposed drug anendnents woul d
add to the guidelines for listed chem cal offenses,
the safety val ve adjustnent, which is now a part of
section 2D1.1, and that inplenents —and that
i npl enents congressional drug sentencing policy. As
| noted at the outset, DEA has no objection to this
proposal . Judge Saris, Vice Chairs Carr and Jackson
and Comm ssioners, on behalf of the Departnent and
DEA, | want to thank you for your continued interest
in drug sentencing, as well as for this opportunity
to discuss DEA s views regarding BZP and the safety
val ve adjustnment for listed chemcals. And I'm
pl eased to answer any questions that you have.

CHAIR SAR'S: Thank you very nuch. Doctor
Baunmann.

MR BAUVANN:. Judge Saris and nmenbers of the
Conm ssi on, thank you for giving ne the opportunity
to provide testinony about the designer drug

Benzyl pi perazine, or BZP. As already nentioned, |'m
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a staff scientist at NIDA and |'ve spent nore than 20
years studyi ng the nechani sm of addictive drugs. So
| feel uniquely qualified to present evidence based
testinony that can contribute to the decisions of the
Comm tt ee.

M/ col | eagues and | have published a nunber
of articles describing the pharnmacol ogy of BZP
rel ated substances in peer review journals. M
testinony will address four specific issues, sonme of
whi ch that have been touched upon: drug
classification, nolecular nmechanism effects of the
drug in animals and humans, and then the co-
adm nistration of BZP wi th ot her substances.

In terns of general drug classification, BZP
is a stimulant. BZP has a chem cal structure with
simlarities to anphetam ne. Therefore, it's not
surprising that BZP adm nistration produces feelings
of euphoria and increased energy; anal ogously effects
of anphetam ne-type stinulants. BZP exerts these
psychoactive effects by increasing the amount of
chem cal nessenger, or transmtter dopamne, in the

brain. Specifically in areas related to pleasure.
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Repeated adm nistrations of this drug will cause
repeated increases in dopamne. This results in
habi tual use of the drug —hall mark feature of
addi cti on.

Nunber two, the nol ecul ar nechanismof BZP is
nost simlar to that of nethanphetam ne. Like all other
stinmulants, BZP interacts with transporter proteins
on the surface of dopam ne nerve cells. These
transporters —they are channel -1i ke punps whi ch nove
dopam ne nol ecules fromthe outside of the cell to
the inside. BZP binds this protein and reverses the
normal direction of transmtter flow  Thereby,
dunpi ng | arge anounts of dopam ne outside of the
cell. I1t's a very specific nmechanismof action, it's
known as transporter-nedi ated rel ease. BZP' s
classified as a dopamne releaser simlar to the
control | ed substance net hanphetamne. It's
noteworthy that BZP al so rel eases the transmtter
nor epi nephrine by interacting with norepi nephrine
transporters. So it not only effects dopam ne, but
it also effects norepinephrine.

Nunber three, the pharnacol ogi cal effects of
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BZP. These effects mmc those produced by

nmet hanphet am ne. The effects of BZP in animals and
humans are nedi ated by the rel ease of dopamne in the
brain and the rel ease of norepi nephrine from nerves
that lead to target organs, such as the heart. In
rats, BZP adm nistration stimulates forward

| oconotion, wal king and running, and repetitive
novenents such as up and down head notions. This
hyperactivity mmcs the effects produced by

nmet hanphet am ne. BZP is about one-tenth as potent as
nmet hanphetam ne as a stimulant. Therefore, it takes
ten mlligranms per kilogramof BZP to elicit effects
that are simlar to one mlligram per kil ogram of

nmet hanphet am ne in ani mal nodels. Repeated

adm ni strations of BZP cause | oconotive sensitization
or reversed tolerance. This neans that the sanme dose
of drug can have a nmuch greater effects after
repeat ed doses. The occurrence of sensitization in
rats suggests that sone effects of BZP m ght
intensify with repeated doses in people. And indeed
patents admtted to energency roons after high dose

exposure to the drug can exhibit psychotic synptons,
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such as agitation, paranoia, hallucinations.

Rats can be trained to self-admnister BZP.
Si nce nost drugs self-admnistered by rats are abused
by humans, it's likely that BZP has high potenti al
for abuse. The drug causes serious cardi ovascul ar
changes, increased heart rate, irregular heartbeats,
el evated bl ood pressure, and after high doses,

i ncreased body tenperature and nul ti system organ
failure can be life threatening.

As already noted, BZP is sonetinmes taken in
conbi nation with other substances. It's taken in
conbination with other controlled substances, |ega
desi gner drugs, and alcohol. In particular, BZP is
taken with drugs to stimnmulate the serotonin system
such as TFWMPP. TFMPP binds the serotonin receptors
and rel eases serotonin. The conbination of BZP plus
TFMPP has effects in animals and humans that closely
resenbl e those controlled by the controll ed substance
MDMA, or ecstasy. |It's inportant to note that the
effects of BZP alone and the effects of BZP in these
conbi nations are not the sanme. Prior to the DEA

schedul ing of BZP, the conbi nation of BZP plus TFWPP
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was sold as legal ecstasy in retail shops and on
| nt er net websites.

Wthin the context of drug conbinations, it's
inmportant to note that BZP inhibits |iver enzynes
whi ch hel p to breakdown other drugs. Because of this
effect, BZP can inpair the netabolismof co-
adm ni ster illegal substances and prescribed
nmedi cati ons, |eading to dangerous accumul ati ons of
such substances in the body which can cause toxicity.
Substanti al evidence from ani mals and humans
i ndi cates that these drug interactions involving BZP
contribute to adverse effects, especially seizures —
t he occurrence of seizures, chronic seizures in
humans.

To summari ze, BZP is a designer drug with
significant risks from producing harnful effects,
especi ally when taken repeatedly at high doses, or in
conbi nation with other drugs. The effects of BZP are
nost simlar to those produced by nethanphetam ne,

t hough BZP is about one-tenth as potent. Because BZP
i ncreases dopam ne concentration in the brain and

areas associated with pleasure, the drug has a
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potential for abuse. Cardiovascul ar effects can be
dangerous. Wen BZP is taken with other substances,
the resul ti ng pharmacol ogi cal effects can be
different than BZP al one. The actions of BZP on
liver enzynes nmay increase the propensity for drug to
drug interactions, leading to toxicity.

Finally, I wish to express ny sincere
gratitude to Judge and nenbers of the Comm ssion for
giving ne this opportunity to provide the testinony.

CHAIR SARIS: Thank you. Ms. Beardslee?

M5. BEARDSLEE: | too thank you, Your Honor,
Madam Chai r, Conm ssioners, for inviting ne here to
tal k about this very inportant subject. | think the
thenme we are trying to convey is please proceed with
caution. W just don't have enough science out there
to make definitive decisions. And as we've |earned
over history, it is easier to ratchet up then it is
to ratchet down. It is our position that the
Commi ssi on shoul d use the | owest BZP conversion rate
t hat has been used by various courts across the
country. | highlighted a few of themin ny chart

that | have submtted to the court, and that is the
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t he net hyl phenidate, Ritalin, as well as with the
one-twentieth of anphetam ne.

And | think two circunstances fromthe past
shoul d al so guide you. W all know how difficult it
was to deal with the crack guidelines. Those were
ratcheted up based on what | believe was inadequate
science at the tine, but there was hysteria, and
there is a difference between substantial evidence
froma science perspective, and substantial evidence
in ternms of increasing the anount of tine soneone has
to spend in prison. And I think that should be kept
inline. It turned out that there was inconplete
science with crack and it took us decades to fix it.

W are seeing simlar issues arising with
MOVA. In 2001, at that tine there were studies
primarily on aninmals, and now that the tine has gone
on and we have a nunber of studies on humans, we're
finding that the effects are not as severe as was
originally thought. 1In fact, | spoke a little bit in

a footnote about the McCarthy case out of the
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Sout hern District of New York where there was a | ot

of expert testinony in that case. And it —It seens
clear that the science is not there to support that
MDVA is causing a nunber of the harns that would —
that were believed back in 2001. [The] judge [in]
McCarthy used the 200 to 1 ratio. And | think the judge
in the McCarthy case used that because he didn't
bel i eve that MDVA should be treated nore severely

t han cocaine. And | think you should keep those in
m nd when you' re | ooking at how you handl e these
cases. There is little science out there to indicate
that either BZP or BZP in conbination w th other
drugs, causes significantly detrinental effects.

The DEA tal ks about the one-tenth —It's one-
tenth | ess severe than anphetam ne for the people who
are abusers of anphetam ne. That study was based on
three humans. That's not sufficient in ny mnd to
enhance sonebody's sentence.

In terns of treating BZP and TFMPP as NMDVA, |
urge the Commission to not do that. | don't believe
there is —DEA itself in May 2010, said there are no

scientific studies saying —to show that these two
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drugs mmc the effects of MDMA, and even chem cal |l y-
-M. Baumann —Dr. Baumann's report is that is it |ess
than that of the conbination of them |It's less
severe than MDVA in its effects. So we have little
science available to indicate that these EP with
TFMPP is |ike MDVA and is as severe as NMDVA.

And there is al so questions on whet her NDVA
is appropriate inits owm right. So |I urge you to
not tieit to that because we've al ready got
guestions in that and in scoring MOVA alone. It's
our position that the Comm ssion should not treat the
various conbi nati ons of substances found in these
pills differently and should focus on setting a ratio
for BZP. And I do acknow edge that's going to cause
sone problens. Cases have cone through with | abs
t hat come back in these cases, and | have the notes.
The | abs that cone back in these cases are so variant
in terns of makeup and quantity. They range from BZP
al one, BZP with MDMA, BZP with TFMPP, and that's
within one case a lot of tines. They range in the
guantities. And | did nmake, I want to say | nade a

m stake and a m sstatenent in ny —about the
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guantities —I didn't turn over the page where | did
the second step in the math, and | had put that there
were quantities of between 12 to 13, to 200 grans,
it's actually —The figure in these BZP's is
mlligranms, not granms. That figure was for the
total, which I then divided by the nunber of pills.
And we're seeing sonetines that it's not neasurabl e.
W' re seeing that it's sonetines neasured as | ow as,
maybe, 30 to 40 mlligrans. The nost | have ever,
that | have seen in any of themwas in a case
involving a very large shipnment, and only two of the
exhibits had over one mlligram 100 mlligrans.

So, with the DEA's remark about 100
mlligranms at 10 mlligram —to the 10 mlligram
anphetam ne —these pills are not —the average typica
pill is not comng out as high, as we are seeing it
at below 100 mlligranms. | have a | ot of other
things to say —

CHAIR SARIS: Can you sumarize it in a few
m nutes, the big points?

M5. BEARDSLEE: | think that the science is

not there yet, it's just not there yet, and | think
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we should look to the 1 to 100. Let's see sone
studies cone out. 1'd like to see sone studies

i nvol ving humans. W haven't seen any of those. And
then if we find with further study that there needs
to be an increase, then we can al ways cone back and

| ook at that.

CHAIR SARIS: Thank you very much. Yes.

COW SSI ONER HOWNELL: Let ne just —I have a
guestion for M. Msunoto and a question for M.
Beardslee. But first, | want to start off by saying
to Ms. Beardslee, | just thought your testinony was
incredibly helpful in all of the work that went into
sunmari zing the expert reports. That was really, |
t hought, enornously illumnating actually, and hel ped
put this whole issue in context.

| want to nmake sure that | understand that
fromthe FPD s perspective, you have sone dispute
with DQJ, and | want to talk to M. Masunoto about
just how nmuch of a dispute there is, about the
marij uana equi val ency chart that we should use, ratio
we should use. But, does the FPD agree that when the

cases showing all of the math that we shoul d nove
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forward in providing a marijuana equival ency for BZP?
That wasn't clear fromyour testinony.
M5. BEARDSLEE: Yes, | do agree with you

COW SSI ONER HOWELL:  You do agree w th that

step?
M5. BEARDSLEE: | don't want to keep seeing
the —
COW SSI ONER HOWNELL: Al over the place —
M5. BEARDSLEE: Particularly line in —
COW SSI ONER HONELL: | have to say that was
also very illumnating fromyour testinony, to see

how courts are going all over the place, so thank you
for that.

As | understand the di screpancy between what
the FPD is asking us to do, and | really do take to
heart the caution about not starting off high, only
to |l earn when the science becones clearer that oops
we set it too high, because it is very difficult to
ratchet down as opposed to ratchet up. And as | see
the difference between FPD s very experienced, well
docunented sort of analysis of the experts and the

cases with courts figuring this out, and individual
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pi eces based on expert testinony presented to them
The DEA's viewis it shouldn't be 1 to 100 grans of
marijuana, but 1 to 200 grans marijuana as the
ratio. Wich really doesn't seemto be that
significant a difference when even fromthe 2007 DEA
report it said that BZP was —had a 10 to 20 degree of
| ess potency to anphetamne. So, | was just sort of
curious, why is DEA —because of the 10 to 20 less in
pot ency conpared to anphetam ne, is DEA then opposing
not proposing a, marijuana equival ency that's 10
tinmes | ess potent then anphetam ne, as opposed to the
20 times |l ess potent then anphetam ne? Wy did you
opt for the 10 as opposed to the 20 | ess in potency?

MR MASUMOTO.  Well, while it's true that
there is not a whole lot of literature conparing BZP
to MDVA, or BZP to net hanphetam ne or any conbi nation
thereafter, there is a body of scientific literature
t hat supports the notion that BZP is one-tenth the
strength of anphetam ne.

COW SSI ONER HOWELL: But isn't that
l[iterature also, | nean, isn't it sort of alittle

bit all over the charts, so that scientists can
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give thenselves a little wiggle roomto say it's 10
to 20 less in potency?

MR MASUMOTO  Wel |, previously there have
DEA published reports that said 10 to 20. The
position we're taking today is that it's one-tenth.
Ten percent -

COW SSI ONER HOWELL: And the position you're
taking today is because of new research since 2007
report?

MR MASUMOTO  It's the research that was
cited by our drug scientist to nmean that there's
anpl e body of scientific literature to support the
one to ten versus the —I'msorry, one-tenth versus
t he one-twentieth posture.

M5. BEARDSLEE: Can |?

CHAIR SARIS: Dr. Baumann, can | follow up on
your question with Agent Masunoto?

COW SSI ONER HOAELL: Sure. Qur comment put
out - -the question indicated that DEA s different
concl usions are based on the fact that some were
tests perfornmed on subjects with a history of

anphet am ne dependance, and for those it's a tenth as
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potent as opposed to a twentieth as potent for other
f ol ks.

And ny question really to all of youis, is
t hat consistent with what we've done in the past? |
nmean, do you |look at this sort of anphetam ne-
dependent people, is that the right benchmark, or is
it the larger population? And if it is anphetam ne
in your view, why? Wy is that, rather then just the
general popul ation?

MR MASUMOTO:.  Well, you know, | frankly —I
don't know that answer and |I'Il have to get that
answer to the Commssion. But | don't know if naive
pati ents and substance nai ve groups have been
considered in the past, versus people that have been
users al ready.

CHAIR SARIS: Dr. Baumann, do you know?

DR BAUVANN. Yes, so | think what's going on
there, is that the subjects that are drug experienced
are tolerant to the effects of the drug, and that's
why they're, it's 1 to 20 in normals and 1 to 10 in
t he experienced users. That's probably where the

difference is comng in.
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CHAIR SARIS: So it's —It's a tenth as potent
for the ones that who are using it? It seens
backwards, but a twentieth is potent for those who
haven't used anphet am nes?

DR BAUVANN. That's right. That's right.

And so —

CHAIR SARIS: It takes nore or the other way
around?

M5. BEARDSLEE: It takes nore for them —

CHAIR SARIS: The ones that have been using
it, takes nore?

M5. BEARDSLEE: Right.

CHAIR SARIS: So why isn't it a twentieth —as
one twentieth as potent for the users of
anphet am nes?

DR BAUVANN. Part of the confusion here
m ght be the fact that | brought up the sensitization
stuff in rats, which is reversed tol erance, okay?

But it turns out that in human subjects who have
really used a lot —a |lot of these rat studi es what

they do is they expose the aninmals a few tines, wait
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a while and then give it to themagain. A lot of
this sensitized towards enhanced effects of these
fromthese animal studies, are related to
conditioning effects, so there's a |level of
anticipation when the ani mal goes back into the area
where it gets the drug, and so this enhances the
effects of the drug.

But in people, it turns out that in many
cases repeated stimulant users, and |I'mtal ki ng about
folks that are really taking a | ot or dependent on
it, are tolerant they are not sensitized, they're
actually tolerant. They require nore drug to get the
sane effect.

CHAIR SARIS: R ght, so | guess |I'mjust
confused because according to the our notice for
comment, maybe this is correct, is that BZP is about
28 times | ess potent than anphetam ne. Ckay, but in
subjects with a history of anphetam ne dependence,
it's ten tinmes | ess potent?

DR BAUVANN. That's right, that's right.

CHAIR SARIS: So we're going with the nore

conservative estinmate —
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DR BAUVANN:  Yes, yes.

CHAIR SAR S: —Dby doing this, what DEA is
proposi ng here today?

DR BAUVANN:  Yes.

CHAIR SARIS: You're putting aside the
Ritalin issue, but - - right?

M5. BEARDSLEE: | think you're using the
exception rather than the norm

CHAIR SARIS: But doesn't that benefit you if
we | ook at the anphetam ne-dependent peopl e?

DR BAUVANN: It's 1 to 20.

CHAIR SARIS: I'mtotally, is anybody el se
conf used?

| would think the defenders want us to use
t he anphet am ne.

M5. BEARDSLEE: One-tenth is for the abusers.

DR BAUVANN. That's right.

CHAIR SARIS: Right.

M5. BEARDSLEE: That's the abusers. One-
tenth is for the abusers.

CHAIR SARIS: You say —

(rmul tiple voices, inaudible)
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M5. BEARDSLEE: One-[tenth] as potent —It's just
one whol e sentence —as potent, right? For people who
abuse. People who are regul ar abusers, it's one-
tenth. The normal, normal user is one-twentieth as
potent as —

VI CE CHAI R JACKSON: Because the normal user
can have snaller anount to reach the sane effect?

M5. BEARDSLEE: Exactly.

VI CE CHAIR JACKSON:  Then the addi cted
per son?

M5. BEARDSLEE: Exactly.

VICE CHAIR JACKSON: So it's one-twentieth
for the normal person to get to the sane effect?

DR BAUVANN. Yes, that's correct, yes.

CHAIR SARIS: So the user —The user needs
nore in the pill to get to the sane effect?

(rmul tiple voices, inaudible)

CHAIR SARIS: The users get there nore
qui ckl y?

DR BAUVANN. The users need —Let's just turn
it into mlligrans. The users need 10 mlligrans,

and the normal s need 20. Sorry, sorry-
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M5. BEARDSLEE: No, it's —

DR BAUVANN. The users need | ess.

CHAIR SARIS: The users need |l ess. The users
need ten, so why —

DR BAUVANN. The users need | ess to achieve
the sane effect. |1'magetting confused.

CHAIR SARIS: So why do we users rather than
the regul ar popul ation? Wy is that our benchmark
rather than the normal person on the street? Wth
respect to other drugs, do we start with the abuser?
Do we —

M5. BEARDSLEE: | can't figure anywhere
you' re basing —

CHAIR SARIS: Wo takes this stuff? Is it a
kid at a rave, or is it sonebody who's sitting on a
street taking these, a lot of it? Abusers? Wo's
taking it?

MR MASUMOTO  Wel |, Chairnman, the actual of
who's taking it, the denographic is youngsters, young
adults, in that rave party environnment. They're the
ones that are using it. So, and —and —

CHAIR SARIS: So would you call themthe
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regulars, or are they immune to it already?

MR MASUMOTO Unless they're entry gateway
drug —they're using it. | nean

CHAIR SARIS: But I'mtrying to figure out
whi ch pot, you have two, one-tenth and one-twenti et h.
Who is the typical user of this? The regular person
or the one who is already an abuser? Do you know?

M5. BEARDSLEE: | don't think that there —The
sci ence does not support —There's not a strong
science out there that says there is a significant
addictive effect fromBZP. The science is not there
on that. That's why we maintain it should be one-
twenti et h.

MR WROBLEWABKI :  Dr. Baumann didn't you just
testify that there's-

DR BAUVANN. That's not true. | nean, the
drug is self-admnistered in a rodent nodels, it's
self-adm nistered in non-human primates, and it's
about a one to ten potency conpared to net hanphetam ne
and anphetam ne. Because there is such a change-.

CHAIR SARIS: Is that equivalent —I'mnow —

it's nmeth and anphet am ne?
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DR BAUVANN. There about the sane, so, what
happens in the animal literature they're using —nost
of the tine they are using nethanphetam ne as the
conparison drug. And that's why |I focused on
nmet hanphet am ne, because there's nore literature on
animal adm nistration in controlled settings. But I
think the 1: 10 is what we find conpared to
met hanphet am ne

CHAIR SARIS: In aninals?

DR BAUVANN. In animals. But that's in
nonkeys and also in rats. And there's very —It's
true that there's very little literature in the
humans, and | think this study that people are
talking about is areally old study that was fromthe
70's, if I"'mnot mstaken. But there is newer —So,
one thing | would Iike to say, is there is newer
information on this. | nean, there's a |ot of
clinical studies that have shown that BZP is a
stimul ant.

CHAIR SARIS: Could you or Agent Masunoto,
could you all provide us with the nore recent

studies? Can we get that for the record?
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MR MASUMOTO | will do ny best to get that
information to the Conm ssion, yes.

JUDGE H NQJCSA:  Can we sinplify this whole
thing by legalizing it again?

(Laughter.)

MR MASUMOTO  Wel |, going back to the
chair's question about who's using this, |I said, a
young denographic in the party rave kind of scene,
but in the larger context, and we're tal king about a
nai ve user, entrance user versus sonebody who's been
abusing it. The Comm ssion should take into
consi deration that BZP is seen in the | arger context
with MDVA. Mst tines | aw enforcenent encounters,
and I"'msure the public defender woul d agree- that
nost encounters are thought to be MDVA or ecstasy,
and only after a | aboratory anal yze are we
determning that BZP is the active conponent as a
primary or secondard active ingredient.

CHAIR SARIS:  Anybody?

MS. BEARDSLEE: Anecdotal, the users describe

BZP as needing a |l ot nore of them

CHAIR SARIS: Say that again.
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M5. BEARDSLEE: They need a | ot nore of them
The users who think that they are getting MDVA think
t hey need, they describe that they need nore of these
BZP pills to even get close to that.

CHAIR SARIS: Wo do you see at the users
goi ng across the federal defender popul ation?

M5. BEARDSLEE: Wat we're seeing in these
cases is not the rave party people, we're seeing —I

mean, some of our clients are users of the substances

that they're —and | don't know that —I can't say that

ny clients are selling significantly to the rave
users, but |I do think that the rave users probably
are the nost, a larger anmount of them

MR WROBLEWSKI: Ms. Beardslee, do you agree
that this is narketed as MOVA, that the people who
are buying that they don't know they are buying BZP,
it's advertised as MOVA, and that's the intent of the
sel l ers?

M5. BEARDSLEE: The reality is, yes. Yes,
but | also believe it's |ess severe, and | ess potent,
and there's less mlligrans in these pills. W're

not seeing pills that are comng at the 100 mlligram
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that the DEA is tal king about.

MR WROBLEWBKI: Right, but were you here by
chance were you here all this norning?

M5. BEARDSLEE: | wasn't here all of this
norning, | alnost saw the human rights.

MR WROBLEWBKI: Once again, you know, this
norning there were a nunber of your coll eagues who
tal ked about the inportance of getting into the
intent of the offender, and that's why |I'm aski ng
about this.

M5. BEARDSLEE: The intent of the —I can't
t hi nk of any, you know —We shoul dn't be penali zing
what the intent is, we should penalize what —the
Comm ssion itself |ooks to the harnms —

MR WROBLEWBKI: Can | quote you on that when
we get to the frauds? The fraud part?

(Laughter.)

M5. BEARDSLEE: Yeah, that's the other thing.
But in terns of drugs, | think that is inportant to
| ook at the harms, because that's what we're
concerned about, is what that does to society.

JUDGE H NQJOCSA: But with regards to that,
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t he other drugs that we have on in the marijuana

gui del i ne manual, we convert to marijuana. | guess
ny question is, cocaine for exanple, does it take
nore of cocaine for soneone who is a habitual user,
versus sonebody who's a first time user, with regards
to, and how does that conpare to BZP?

DR BAUVANN. Yes, | think so. It takes
nore —Well, certainly, | have nore experience with
ecstasy —

JUDGE H NQJCSA: Vel | okay —

DR BAUVANN. There's profound tol erance to
ecstasy, so that people will start to stack doses to
try and recapture the original effect.

JUDGE H NQJCSA:  So this is cross of drug
line, as to —

DR BAUVANN. \Well —The regul ar user needs a
certain anmount versus the first one.

JUDGE HI NQJOSA:  Yes.

CHAIR SARIS: Just to go back to ny question,
who are these people? Wose selling it for the nost
part? Are they street dealers

JUDGE H NQIOSA: CQur client.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

222

CHAIR SARIS: Al legedly. Are they street
deal ers on the corner?

DR BEARDSLEE: This is not a honobgeneous
group, they are across the board. W have the —Well,
there was one U.S. Attorney in Washington referred
to the hired | abor who's driving drugs across the
border to a dealer here. W see the dealers here,
and the dealers here are ranging —ranging froml ow
| evel nunmbers to high level. The 1,000 to 200, 000.
It's not a very honogeneous group, | don't believe.

CHAIR SARIS: Wuld you agree with that?

MR MASUMOTO.  And again, | revert back to ny
coment s about | aw enforcenent encounters |argely
with BZP, largely in the context of MDVA, and the
trafficking organizations are in the apex top players
that are, for the nost part, off our shores.

Cetting it to transportation and distribution
cells that in |arge neasure have been transported
across our U S./Canada northern border. A |lot of our
concentrated seizures are along the northern border
with ports of entry and such. And, get distributed

t hrough, just |ike any other contraband, cocai ne,
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heroi n, marijuana, mnethanphetam ne, throughout the
country by distributors —

CHAIR SARIS: They tend to be the ecstasy
type distributors?

MR MASUMOTO Well, if you are taking BZP,
yes. Because BZP is nost —

CHAIR SARIS: It's nmarketed as ecstasy, as
we' ve been hearing?

MR MASUMOTQO  Yes.

CHAIR SARI S: Agent Masunoto, based on Dr.
Baumann's testinony that nost all drug users, with
the different types of drugs, need nore of the drug
to get the sane effect over tine, just the question |
asked you earlier about whether when you set the
marij uana equi val enci es for these other drugs,
whet her you | ook at the habitual user, like you
appear to be doing here, or just the average person.
I f you could give us sone additional information on
what your baselines were for those other drugs, that
woul d be hel pful for us in |ooking at whether we
shoul d apply the baseline of the user here, rather

t han t he average person.
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MR MASUMOTO And | will get that
information to the Conmm ssion.

CHAIR SAR'S: Anything el se?

M5. BEARDSLEE: | would note, you know,
there's a Mchigan H gh Intensity Drug Market
Anal ysis. BZP was not on that, it didn't nmake the

list. And | think the schools are reporting a higher

use of heroin, and now our U S. Attorney's Ofice was

telling us that the seizures are not as often BZP,
but they're now this bath salt, cathinone, cathinone
type substance. So you may have anot her substance
com ng your way.

CHAIR SARIS: W'Ill have you back next tine,
huh? Anybody el se? Thank you. Thank you very mnuch.
W're alittle ahead of schedule, but I'mwlling to
keep going if we've got. Do we have everyone here
for the next panel? W' s here? Thank you very
much. Let's do a quick switch here.

(Change of panel.)

CHAIR SARIS: Alright, so our |ast panel of
t he day involves m scellaneous. Everything from

Shepard-Tayl or to cigarettes, so why don't |
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i ntroduce our panel. For soneone who | eaves now, you
wi Il never understand what | neant.

Tristram Coffin is the U S. Attorney for the
District of Vernmont. Previously he served as
director at Paul Frank + Collins, alawfirmin
Burlington, Vernont, as an AUSA in the District of

Vernont, as counsel to Senator Leahy on the

commttee —on the district commttee —Subconm ttee on

Technol ogy and the Law, and a |litigation associate at
Wl nmer —excuse ne —Hale and Door, now Wl nerHale, in
Boston. That dates your resune here.

MR COFFIN It does, doesn't it.

CHAIR SARIS: Marjorie Meyers is the Federal
Public Defender for the Southern District of Texas —
Judge H nojosa's district. Previously she served as
an assistant federal defender and al so specialized as
a crimnal defense attorney at the |law firm of
Bennett, Secrest and Meyers.

David Debold —I mnust tell you, you are like a
prince for com ng back again, and again, and again,
so thank you very much. He represents the

Commi ssion's Practitioners Advisory Goup. And
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Teresa Brantl ey another frequent visitor, always
wel cone, always good ideas, who represents the
Commi ssion's Probation Oficers Advisory G oup.

So, we have our light system | think
everyone knows it by now. | think everyone's been
here at | east once. You, have you?

MR COFFIN.  The tinme before, | think I was
upstairs.

CHAIR SARIS: Ch, alright, so it's basically,
it goes red when the time is up. Aright. But we
are very, very lax, so —

MR COFFIN.  But I'll try to keep it brief.

CHAIR SARS: Gkay. Go ahead M. Coffin.

MR COFFIN.  Thank you Judge Saris. |
appreci ate the chance to appear here before you and
testify on behalf of the Departnment of Justice and
Federal Prosecutors across the nation regarding the
Conmi ssion's proposal s for guideline amendnents which
this year deal with many di verse sentencing i ssues.

|''mhere to discuss a nunber of the
Conm ssi on's proposed anendnent, all told nine. The

Departnent's witten subm ssion explains the position
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of the Departnment of Justice on all of these. As |
have imted tine, 1'd like to focus ny remarks on
just one issue, the categorical approach.

The Conm ssion has proposed anendi ng the
guidelines to specify the types of docunents that may
be considered in determ ning whether a prior
conviction fits within a particular category of
crimes for purposes of sentencing enhancenents.

We recommend the adoption of Option Two,
under which the sentencing court could consider a
broad array of relevant, reliable information in
deci di ng whether a prior conviction can be used for
enhancenent purposes under the guidelines. Option
2D woul d permt the use of four types of docunents
specified in Shepard, specifically: the terns of
t he chargi ng docunent, the terns of the plea
agreenment or transcript of colloquy between judge and
defendant, in which the factual basis for the plea
was confirmed by the defendant, any explicit factual
finding by the trial judge to which the defendant is
sentenced and sone conparable judicial record of this

information. W would also permt the consideration

227



10

11

12

13

14

15

16

17

18

19

20

21

22

23

228

of any uncontradicted internally consistent parts of
the record fromthe earlier conviction and any ot her
parts of the record fromthe prior conviction,
provided that the information is such other parts of
the record has sufficient indicia of reliability to
support its probable accuracy as per the policy
statenment on disputed factors; that resol ving
di sputed factors as such in 6Al. 3.

As the Comm ssion points out, in determning
a particular prior or contributing —whether prior
convi ction can be used to enhance a sentence under
t he guidelines, |lower courts have by anal ogy foll owed
t he categorical approach in Taylor and Shepard. In
both Tayl or and Shepard, however, the Suprene Court
was addressing this sentenci ng enhancenent under
section 924(e), the Arned Career Orimnal statute,
for prior convictions defined in (e)(2)(B) of section
924. Because the guidelines are not interpreting
section 924(e) and because they are advisory only,
the Conm ssion is free to adopt guidelines that
operate in a manner different fromthe statutory

schene. W believe it should do so here.
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Option 2D best conports with the district
court's statutory duty to consider the defendant
crimnal record, as well as the underlying conduct if
reliably proved in determ ning his sentence under
section 3553(a). It also furthers the broad purposes
of section 3661, which provides that no limtations
shall be placed on the information concerning the
background, character and conduct of a person
convi cted of an offense which a court may receive
and consider for the purpose of inposing an
appropriate sentence. And, it reflects the Suprene
Court's traditional understanding of the sentencing
process as expressed in N chols, which is |ess
exacting in the process of establishing guilt. As a
general proposition, a sentencing judge may
appropriately conduct an inquiry broad in scope,
largely unlimted by the rest of the kind of
i nformati on he may consi der or the source from
which it may cone.

Option 2(d) is also nost consistent with the
proposition expressed in Watts and Pepper, that even

i nformati on about acquitted conduct nmay be consi dered
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for sentencing purposes as long as it has sufficient
indicia of reliability to support its probable
accuracy. The admtting sentencing court's

consi deration of relevant reliable informati on about
a prior conviction, only to the four types of
judicial docunents listed in Shepard unnecessarily
hinders the court's ability to fulfill its statutory
duties. These limts have al so spawned substanti al
and unnecessary litigation about what constitutes a
judicial record of information conparable to that
continued in the chargi ng docunent, a plea agreenent,
or a transcript of colloquy between judge and
defendant, in which the latter confirnmed that they
have factual basis for his plea. And an explicit
factual finding by the judge to which the defendant
assented. This litigation has been cited repeatedly
by judge, probation officers, prosecutors, and

def ense attorneys alike, as the biggest single
application issue under the guidelines. W believe
Option 2D is nost consistent with the Suprene
Court's jurisprudence, best effectuates

congressional policy as set up in section 3661, and
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woul d nost effectively address the single biggest
application issue, and best serves the purposes of
sentencing, including the goal of elimnating
unwarrant ed sentencing disparities.

For these reasons, | urge the Conm ssion to
adopt OQption 2D. 1In closing, | would |like to thank
t he Conm ssion again for affording the Departnent
this opportunity to advocate our position. | |ook
forward to continuing its work with the Commssion to
achieve fair and i nproved sentencing policies.

CHAIR SARIS: Ms. Meyers.

M5. MEYERS: Not surprisingly, | disagree.
|"mgoing to focus on three issues. |'mactually
going to reverse them categorical approach, burglary
of non-dwel ling, and sentencing inposed. Al of
whi ch —and the reason | choose these issues is they
all do address guidelines that result in exhorting
huge sentencing increases based on a defendant's past
crimnal record. And to quote the First Grcuit in —
| don't know if it's "jiggey" or G ggey, their en banc
case on burglary —in which the First Grcuit rejected

the idea that burglary of a non-dwelling is per se a
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crime of violence. They enphasize that the per se
approach has been criticized as sweeping within its
reach defendants who are not violent career offenders
and so do not pose such risks to the public as to
warrant prol onged inprisonment. The human and fi scal
costs of such unnecessary inprisonnment are
consi derable. To respond to the Departnent of
Justice's claimthat revising the categorica
approach is the fairest and is consistent with
Supreme Court precedent au contraire.

The Suprene Court has repeatedly said that
t he categorical approach —and it is not just based on
statutory nmandates —that the categorical approach is
the nost efficient and the fairest way of evaluating
prior convictions. And if any other approach w ||
result in endless mni-trials and litigation.
| magi ne the case, if we are going to go into the
nature of prior convictions where the governnent
cones in and the defendant has been convicted, nmaybe
charged, with burglary of a dwelling —convicted of
burglary of a building, that's the result of plea

negotiations, it is the result of evaluation by
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adversary parties in a determnation of what they can
or cannot prove.

Wien we go in and say, "But judge, yes he was
convi cted of aggravated assault, but it really wasn't
an aggravated assault.” Wat we get fromthe judge
is, "I have to respect the state court's
determ nation, | have to respect what they were
convicted of." And the Departnent of Justice when
it's on the other side, would have us say, "Yes, the
parties negotiated a plea to sone other offense, but
you need to go behind it." And the difference between
when we rely on other docunents in the instant case,
versus the prior case, is that we are tal king of
probl ens of timng and of distance.

If I have a defendant charged in MAlIen,
with illegal re-entry, and his prior conviction is
burglary or aggravated assault in 1994 in Uah, |
have a duty —if we are going behind those docunents —
tore-litigate and reinvestigate that offense. |
have a duty, the Suprene Court says under W ggins,
and it is virtually inpossible to do that. Wat the

Supreme Court recognizes is that the categorical
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approach gives all of us equal access to the
concl usi ve docunents that determ ne what the

def endant was convicted of. And that is the fairest
approach and it is the approach that results in the
| east litigation.

Yes, the courts have had difficulty with
that, and in our prior statement, we tal ked about the
problens with the categorical approach. The probl em
is not the approach, it's not broken, we've got it.
We struggled with it for ten years, but the courts
understand it. Wat is broken are nmultiple definitions.
And that what this will do is, you do the categorica
approach, for exanple, under 2L1.2, to figure out
whether it's an aggravated fel ony under the guideline,
that is [2L1.2](b)(1) —whatever it is —[2L1.2](c),
or it's aggravated felony. It could be an aggravated
fel ony under the guideline because you reject the
categorical approach. And then it's not an
aggravated fel ony under the —under the —under the
statute. That nmakes no sense what soever

Turning to the issues of burglary of a non-

dwel I'i ng and sentences inposed, which are sonewhat
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related. Not surprisingly, we suggest that you
specify that burglary of a non-dwelling is not a
crime of violence. | know that shocks everybody.
But the reason for that is they are different
offenses. Every jurisdiction in the country, whether
it's state jurisdictions; whether it's the federal
jurisdiction; whether it's the federal guidelines;
recogni ze that burglary of a habitation, or burglary
of a dwelling, is a nore serious offense than
burglary of a non-dwelling. Traditionally of course,
it was the only burglary, but it is also —It has a
greater risk of violence, and it has a very —Anyone
who has had their dwelling burglarized realizes that
it's an intrusion into your privacy that no other
burglary —burglary of a dwelling does not involve.
This issue of whether burglary of a non-
dwelling involves a risk of violence. As the Suprene
Court noted in Janes, where the Suprenme Court said —
held only that attenpted burglary of a residence has
a serious risk of —serious risk of injury to a
person. W don't have the statistics for that. As

Justice Scalia has said over and over again, this
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residual idea, we don't have the statistics, we don't
even know what the residual prong neans, and if we
really have our druthers, you would just get rid of

t he residual prong, which of course is only in

4B1.2 and not in 2L1.2, nor should it be.

But there is a real difference between
burglary of non-dwelling and burglary of a dwelling,
and again these are cases, as the Conm ssion knows,
where there are a | ot of variances, both in career
of fender and in 2L1.2. The variance rate where you
have 16 levels on 2L1.2 is greater than 50 percent.
It's even greater than 50 percent in the Southern
District of Texas. Because 16 levels is in many
cases too high and adding a burglary of a non-
dwelling to that would nmake it even worse.

Finally, turning to sentence inposed. It is
not surprising that in the circuits that represent
al nost all defendants charged with illegal re-entry
that the courts have said that the sentence inposed,
if it's nore serious, that that has to have occurred
prior to the deportation. That follows the statute.

The statute has a bright [ine: "Wre you deported
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after conviction of an aggravated fel ony?"

It al so makes sense, as the courts have

poi nted out, to | ook at what was the defendant —what

had t he defendant done pri

or to their deportation,

rather than when they returned. The Departnent of

Justice tal ks about yeah,

but if they revoke, then

they' re bad dudes —they don't say it that way.

But, that's already captured in crimna

history. And nore signifi

probation recogni zes this.

cantly, and | know

It's interesting, there's

a divide between north and south, those on the

border. The Departnent of Justice says, "Wll,

usual ly they' re revoked for sonething else, and it

isn'"t as if they're just serving their state tine

before they cone into federal custody."” M

experience is that's nonsense. W often get

def endants whose only reason for revocati on was that

they returned illegally.

caught first by the state,

Sonetinmes they weren't even

they were caught first by

the 1CE who turns themover to the state, who revokes

them who gives themfive years, and then when they

t hi nk they are goi ng hone,

| CE picks themup and they
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get a federal charge. And so, in fact, as indicated
by the nost recent Tenth Grcuit case, that's exactly
what happened. |CE picked himup, turned himover to
the state, he was revoked only for returning
illegally and the Tenth Crcuit rightly recogni zed
that the sentence inposed referred to the tinme prior
to deportation.

Thank you.

MR DEBOLD: Good afternoon and thank you for
havi ng ne back to speak on the separate panel on
behal f of the Practitioners Advisory Goup. |'m
going tolimt ny oral statenent to the provision
that Ms. Meyers was just speaking of, the sentence
i nposed | anguage in 2L1.2. | wll say that this is
an issue near and dear to the hearts of the PAG
nmenbers who are in the Fifth, Ninth, and Tenth
Crcuits, where they do tend to have the experience
that you just heard described. Wich is that quite
frequently the conduct, at |east, of sonebody's
earlier sentence being increased because their prior
probation or parole, or supervised rel ease was

revoked, was the fact that they did re-enter the
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United States after being deported. So, just to be
cl ear about what we're tal king about here, we're
tal ki ng about an enhancenent if the defendant was
deported and then illegally re-entered the U S. after
a conviction, and he was deported after a conviction
for a felony; that's a drug trafficking offense for
whi ch the sentence inposed exceeded 13 nont hs.

Everybody agrees that if the sentence inposed
before the deportation was a 12-nonth sentence, then
t hat 16-1evel enhancenment woul d not apply, and
instead there would be a 12-1evel enhancenent for a
| esser drug trafficking offense. The problemoccurs
when sonebody then re-enters the United States.
Because they've illegally re-entered the United
States, they're in violation of the conditions of
t heir post-sentence rel ease on the drug offense, and
t hey can get that sentence revoked and end up having
nore tine added; which will nean that their origina
sentence of 12 nonths has sonething added to it and
that puts themover the 13 nonth threshol d.

The problemthen becones that two peopl e that

are otherwise simlarly situated will end up getting
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di fferent enhancenents, either a 16-1evel enhancenent
or a 12-1evel enhancenent; depending on, as M.
Meyers said, which jurisdiction gets a hold of them
first and i nposes the penalty for their conduct. In
ot her words, whether the federal court gets a hold of
themfirst and sentences themfor illegal re-entry
after deportation, or whether they end up being
prosecuted by the other jurisdictions, sonetines the
state jurisdiction, for the violation of the terns of
their earlier sentence, and therefore, the sentence
gets increased.

This kind of disparity really is
i ndefensi ble. Wy the person ends up bei ng handl ed
by the state, versus the federal first, that's after
they re-entered the United States, has often very
l[ittle to do with things other than whether which
jurisdiction got a hold of the person first; who they
were arrested by; whether they were arrested in a
different state then where the prior conviction, the
prior drug conviction occurred. Wether the state
has a consecuti ve versus concurrent sentence type of

presunption, versus the federal system None of
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these things can justify treating those two
individuals differently. And our experience is the
sane in the border districts as the probation
departnment has reported which is that quite
frequently the reason why the prior sentence is being
| engt hened, if you will —the prior drug sentence —is
preci sely because the person has commtted the
illegal re-entry offense. And then sonetinmes it's
the violation of their release after their serving
their prison sentence on the drug case to be in the
United States illegally. It's a new crine.

For all of those reasons, including the fact
that person is still going to have a higher crimnal
hi story score by virtue of having the revocation tine
added to the prior drug sentence, they' re al so going
to get higher points for having commtted the illega
re-entry while they were still on parole, or while
they had recently —while they were on parole or if
t hey were on sone other sort of supervision. So it's
not like they are getting a free pass for that extra
crimnal conduct that gets counted by adding to their

earlier sentence.
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So for all those reasons, we encourage the
Conm ssion to take the approach in which the sentence
i nposed i s based on the sentence that was inposed
before the person returns to the United States in one
of these illegal re-entry cases.

CHAIR SARIS: Thank you. Ms. Brantley.

M5. BRANTLEY: Thank you, and thank you again
for allowing nme the opportunity to provide you sone
f eedback from our discussions fromthe Probation
Oficers Advisory Goup. | want to conment on the
categorical approach. And in listening to the
sentence inposed information here, | just want to
of fer one comment. And nostly what | want to do is
talk to you for just a second about what isn't in our
paper. | think on both of these issues, sentence
i nposed and cat egorical approach, you'll find that
ultimately we couldn't cone to a consensus on sone of
t he requested coments.

So what | wanted to tell you was sone of the
things that we di scussed as one of the background and
why we couldn't reach a consensus. And as to

sentence inposed, it is true that those nenbers who
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represent the POAG who represent border districts,
said precisely what two of ny fell ow panel nenbers
have said. But then nenbers from non-border
districts had exactly the opposite approach which
was, |'ve never seen a case cone to nme for illega
re-entry that was not revoked for sone other crimnal
conduct. Although nowthat I'mlistening to M.
Meyers, | don't knowif that's a result of them
havi ng being turned over to the state authorities by
ICE or not. So | have no comment as to that.

As to the categorical approach, it would seem
like initially to us, it was a fairly sinple nmatter
to say that at least Option A under —or Part A
under either Option One or Two, is sort of a no-
brai ner, because that's what we do anyway; we were
fairly concise and clear on that. That's exactly
what we do. W were clear that we did not Iike
either Part B or D of Options One or Two, because
both of themcontain as one of the considerations,
uncontradi cted and internally consistent
docunentation, and | realize that that conmes fromthe

Supreme Court dictum but we decided that that was an
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application nightmare to decide just what that neant.

W really were split and had sone pretty
heat ed di scussi on about what it nmeans to have indicia
of reliability such to support a probabl e accuracy.
But | would tell you this, when | started doing this
15 years ago, | could walk into a courthouse, | could
show ny badge, and usually there was a separate
wi ndow t hat | aw enforcenment could go to. Whi ch
meant that | could just get to the front of the line
just a little sooner, or there was a clerk who dealt
only with federal or |aw enforcenent officers. And
often if | built a rapport with them they would | et
me go in back and make ny own copi es of docunents,
and these woul d be carbon copi es of docunents that
were filled out during a hearing and they're
handwitten

Today, that's not at all what it |ooks Iike
to go and get court docunents. There's fewer and
fewer clerks available to help with interface with
menbers of the public, so |l amin line wth everybody

el se and I' mnot conpl ai ni ng about that, but it's
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just anot her el enent of obtaining records that naybe
you weren't aware of.

And, in trying to becone nore efficient, a
| ot of the courthouses are sort of noving away from
handw i tten docunments, and they're noving into
docunents and notes that they can save
electronically. So, they —We nmake arrangenents wth
them and they give us access to their database so
that we can print out those el ectronic dockets and
don't have to go to the courthouse and wait in |line
with 50 other people to get it.

Now pl ease don't interpret ny conmments to
mean that we're unwilling to work hard, because we
are willing to work hard and do what it takes to make
sure that the court has what it needs to have for
sentencing. But the issue is that what the docunents
look like are a little different than sone of these
docunents being listed here today for consideration
for the categorical or nodified categorical analysis.

And here's what we argue about and worried

about. | realize that this proposal speaks in its —
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couched in its language it says, that if you need to
do this analysis to go beyond the fact of conviction
and the statutory definition of the prior offense. |
realize it says that in there. But we're afraid that
that's going to get sonehow whitewashed and we're
going to find ourselves in every case, and naybe even
for crimnal history points, saying, "If all | have
is this electronic docket, well then it can't even
get crimnal history points now" That's what we're
afraid is going to happen. So, that was the reason
why we couldn't reach consensus beyond Option A,
which is what we're already doing for the nodified
cat egori cal approach

W sought, sort of unintended, but ultimately
resol ved i ssues happened. For exanple, with 2L1.1,
when it was initially nodified some years back to add
the different |evels based on crimnal history,
sonething we didn't see comng was that now there was
a new argunent that none of the crimnal history
shoul d get points, because it's happening during this
of fense —this continuing offense that started when a

person entered, and ended when a person was found.
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So none of it should get crimnal history points,
because that nakes it rel evant conduct; because it
happened during the offense of conviction. Utimately
it took while —-but ultimately that was resol ved and
said, no that's not how we cal culate crimna

history. But this just has the potential in our view
to veer off into a direction that we are sitting here
not able to articulate or anticipate at this tine,

and if it nmeans that we have to have a handwitten
docunent of —or a judgnment or the actual docunents
that are no | onger being stored onsite by county
courthouses anynore, | just think that's an issue you
shoul d be aware of before you nake a deci sion.

Thank you.

CHAIR SARS: Thank you. Go ahead.

VICE CHAIR JACKSON: First of all, thank you
all for being here, our last panel. It's never easy.
Ms. Meyers, | understood fromyour witten testinony
that the defenders object to any version of the
cat egorical approach | anguage that was proposed. You
know, including the Option A which —sone woul d say

was an attenpt to just codify the Shepard/ Tayl or
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approach. And as | understood your testinony —or
that was witten, the problemseens to be that the

| anguage in Option A did not suggest that the

Conmi ssion, or that the guidelines would be satisfied
by the pure categorical approach, that sort of —you
know, that you are automatically goi ng beyond j ust
the statute. So, if one could cure that problem

say, set it up so that the categorical approach is
the first step and then if need be because the

| anguage of the statute and anbiguities —you have to
go to the nodified categorical approach, then you do
t he Shepard/ Taylor. Wuld the defenders at that

poi nt be excepting of, and kind of an Option A that —
Yeah, should we just leave it alone no matter what.
W think you should | eave al one —the Suprenme Court
tol d everybody what to do and they forgot it, but
certainly Option Atries to track what Shepard says
and our main concern was this idea that courts seem
to think that you junp to nodify it in every case;
and you don't. But, to the extent track Shepard, we
don't think it's necessary, but that's the only

option that we think is acceptable and workabl e.
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VICE CHAIR CARR Wiile we're on the sane
subject, I"'ma little confused by the idea that
Option D sonmehow nakes it | ess reliable other than
maki ng nore docunents available. Back to M.

Brantl ey's point, obviously a docket sheet that is

cl ear, and everyone understands what the person was
convi cted of, would be reliable under sone
circunstances to be able to justify the enhancenent.
It's like the —It takes us away fromoperating in the
fiction that this conviction never occurred, as
opposed to we know it did and we have reliable
information that it did. And it doesn't take away
fromthe fact that the approach will still be with
sone of the cases where you have a statute that can
be violated in different ways. oviously, the docket
sheet may not solve that problem And so we stil
have reliability, but we're not limted to certain
docunments when we know for a fact that there's only a
specific way a statute can be violated. W have the
conviction; we're convinced it was a conviction; and

no one is denying it or presenting evidence that it
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didn't occur; and so, what's the problemw th that,
other then it may increase sonebody's sentences
because we actually have —W can show t hat under the
gui delines at |east, the determ nation would be
correct.

M5. BRANTLEY: |Is that to ne?

JUDGE HI NQJOSA:  Yes.

M5. BRANTLEY: Ckay.

JUDCGE H NQJOSA: Because | had peopl e noddi ng
their head yes in agreenent, so it has to be —

(Laughter.)

M5. BRANTLEY: The problemwith D as |
understand it is, it's throwin everything and see
what happens.

JUDCGE HHNQJOSA: No, it's —

MS. BRANTLEY: | nean, it's —

JUDCGE H NQJOSA:  You're just going to have
your argunment that there are three different ways
this statute can be viol ated judge, and you still
cannot prove what portion of the statute ny client
actually violated, and so you win. But, there are

ot her situations where that argunent is not
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avai | abl e, we just don't have these other docunents
and we still have the docket sheet or the abstract of
judgnment, and sonetinmes the abstract of judgnent wll
actually use the statutory section that was viol at ed;
and so why can we not rely on that when everyone in

t he courtroomknows that there is this prior

convi ction?

M5. BRANTLEY: There's so many options, |'m
not sure that we're tal king about the sane thing. As
| understand D, Dis throwit all together. It's —

JUDGE H NQJCSA:  You still have —You have to
be still convinced that the person violated that
particul ar statute as one would ordinarily understand
that aggravated assault is, for exanple. As opposed
to case law that says, that's not an aggravated
assault, or whatever. O we say, that's not sexual
abuse of a mnor, for exanple.

M5. BRANTLEY: | think you have to be
convi nced that the defendant was convicted of
violating that statute. So, to the extent we're
tal king about California abstracts of judgnent —and

that's a big probl em because a | ot of these cases are
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in California —It may be that you could say that the
abstract of judgnment is sufficient for the California
Departnment of Corrections to rely on, and you can

| ook at that abstract to say, okay he was actually
convi cted of delivery of drugs rather than
transporting drugs. But to go beyond that and tal k
about, well, the affidavit says sonmething, or —I
nean, that's what —That |ast option really —

JUDCGE H NQJOCSA: | nean, obviously, you would
still have to be convicted of the particular thing,
as opposed to just sonme affidavit and the statute,
take the actual conviction is nowrelated to the
affidavit, as opposed to what you're actually
convicted of. | think that's what this neans, as
opposed to —It just says, you don't have to have a
judgnment itself as opposed to a conviction of a
particul ar statute being clear

M5. BRANTLEY: D, as | read D, D allows you
to |l ook at police reports, and affidavits in support
of complaints, and that's what we object to. If what
you're saying is there are jurisdictions that don't

have nice little judgnent |ike the federal judgnent
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has, that the judgnent everybody understands reflects
what that person was convicted of, that's fine. But
we woul d object to a police report that says, that
t he defendant entered res —a house at 3553 Washi ngt on
Avenue and the defendant was convicted of burglary of
a building not a house. And in fact, in Jackson in
the Fifth Grcuit case the defendant did enter a
house, but it hadn't been occupied for eight years
and he was convicted of burglary of a building and
the Fifth Grcuit recognized that that was a burglary
of a building conviction. And so, you should not —
JUDCGE H NQJOCSA: Maybe we have a difference
here, but certainly in ny mnd, this would be —You
woul d still have to be convicted of this certain
crime, it's just that we don't have to have these
actual docunents as listed in the Suprenme Court cases
to prove this. It wll solve the problem of what
portion of a statute —You still would have to be
convi cted of an aggravated assault, or not just
because the underlying affidavit said sonething, as
opposed to what you're actually convicted of. And

maybe that's where we have a difference of opinion
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here as to what you think this neans, as opposed to —

that we're actually going to go back and read that.

VI CE CHAIR JACKSON:  Yeah, on the sanme
subject, M. Coffin, it was interesting to ne that
your testinony suggested that the Option D, in your
view, woul d be somewhat nore efficient and lead to
solving sone of the application problens; when ny
instinct is that it would actually rmake them worse.
Because you woul d have two different standards. It
would —at |east —At a bare mninum you would have
t he Suprene Court precedent which is applying in
certain contexts with regard to this same
categorization, you know, is this a crine of
vi ol ence, or whatever, under the statutes. And you
woul d have a different procedural operation going on
with regard to the guidelines if we accepted Option
D. So, |I'mwondering about whether or not you think
that that would led to nore litigation —or
application problem —

MR COFFIN. | think it would for a coupl e of
reasons. First of all, the situation regarding the

statutory application and definitions is fairly
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narrow i n circunstances, ACC —Arned Career Gimnal —
and sone inmagration offenses. And simlarly in the
gui deline context, it's been fairly narrow context as
well. The inmgration guideline, and career

of fender. W have a way that's been shown to work
well, | think, in the guidelines for defining facts,
figuring out what those facts are, and it's set out
in section 6A1.3. And all Option Dwuld allowis to
et the court look at the information, that the
probation office gets; and in ny experience in our
probation office, anyways, it does an actual job in
getting information. 1'msure there are
difficulties. M guess is as things becone nore and
nore online, there will be nore access to

information as there is in other context.

Anyway, we get the information on whatever the fact
is; could be a record of conviction. The court |ooks
at it and nakes a decision. |If the information, the
judge finds to be reliable, the parties each have a
chance to argue about whether it's reliable or not
and so forth, and it nmay hel p the judge nake a

deci si on about what the real situation that was goi ng
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onin this prior convictionis. It may not, in which
the case the judge is free to disregard that. But we
got the situation, if you |l ook at the Shepard case,
out in Massachusetts, the Massachusetts burglary
statute, which prohibited breaking into a buil ding,
ship or car, and it wasn't clear what the person had
done on the face of the charging docunents in the
plea, and so forth. And yet it's clear in the
affidavit —supporting affidavit in his conplaint,
that, you know, it was a dwelling they were talking
about. And indeed the court even | ooked at the
conplaint to determ ne whether there was a

convi ction —

VI CE CHAIR JACKSON: So you nmay di sagree with
Shepard, but we're not witing on a clean slate. |
nmean, it exists —It exists with regards to certain
things. | nean, maybe you're right if this wasn't a
guestion that had not been addressed and the
Conm ssion was |ooking at this for the first tine and
what docunents should we use. But now the Suprene
Court has spoken to that in one context.

MR COFFIN.  The Suprene Court is |looking to
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statutes, and by anal ogy we' ve adopted this approach
inthe guidelines. Only by really anal ogy. You can
do what you want to do in witing this guideline, and
the guideline as witten has not been without its
problens. And ny suggestion is really, if we stop
havi ng fights about what the docunents are we can

| ook at, and |let judges who are excellent at perusing
t hrough this stuff and making facts w th us hel pi ng
out along the way, we'll get to the nerits of the

i ssue and just nake a decision; and that will be |ess
probl emati c.

CHAIR SARIS: Do you want to go first, and
t hen Jonat han, okay?

COW SSI ONER FRIEDRICH: Ms. Meyers, help ne
under stand your point in advocating that we restrict
ourselves to the categorical approach as the Suprene
Court has defined it. | understand your point why
it's the nost efficient for sure.

M5. MEYERS: Uh- hmm

COW SSI ONER FRIEDRICH:  You also said it's
the fairest approach and you said, based on timng

and di stance issues; and | think your exanple was,
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say you' ve got a a defendant who has a 1994 assault
in Uah —

M5. MEYERS: Uh- hmm

COW SSI ONER FRI EDRI CH: Now why woul dn' t
you, through discovery, have the sane access to the
sane docunents that the governnent's going to try to
rely on to prove whether —

M5. MEYERS: A, we don't. | nean, you just
heard about the probation's problem we can't get
police reports.

COW SSIONER FRIEDRICH:  But if they're going
torely on a police report, they're going to have to
turn it over to you in the court.

M5. MEYERS: But the police report isn't good
enough. We all know —and this is the difference
between —You rely on police reports for rel evant
conduct. Now we don't |ike that, but we recognize
that's the law. The difference is, that's this case.
| not only get the police report, | have access to
the discovery in this case.

Wen | get a police report from 15 years ago,

it's highly unlikely that | can go to the scene and
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investigate that. It's highly —O it's often the
case, that | can't go talk to the witnesses. Al
have in the face of the police report is putting ny
client up there and saying, well it didn't happen
that way. And we all know that w thout sone
corroboration, that's not going to be good enough.
For exanple, to show you the problemw th police
reports that seemto be facts that can't be
contradicted. | had a case —Well, | had a case in
whi ch the defendant was arrested for supposedly
trespassing and they happen to find a gun on his
person, which is why it was a federal case. And the
police report said he cane through a hole in the
fence. This was a public housing property. Wen we
went out to the property, the hole in the fence as a
gate that had no gate on it. | can't do that in Uah
15 years ago. | can't challenge the police report.
| can't investigate it.

COW SSI ONER FRIEDRICH: So your issue is
just —you do have your client, but you don't want to
present your client —but once you do, it's not

uncontradicted. | nean, once your client says —
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M5. MEYERS: No, but it's not uncontradi cted.
If you've got a police report and a defendant, |
don't know that a judge could apply in this say, I'm
going to adopt a plea —-

VICE CHAIR JACKSON: It woul d depend on the
nmeani ng of contradicted, right? | nean, if
contradi cted was enough just to say, we disagree Your
Honor, then maybe. But if contradicted is you go to
prove that —and she's saying, howcan |I find the
evi dence when it's 15 years ago?

M5. MEYERS: It's also —It isn't |like the
court doesn't consider it, we're talking about a
gui deline. The governnent tal ks about no limtation.
The judge is free in the right case where they really
think the person commtted a burglary, we have cases
like that, judges do this. Yeah Ms. Meyers, you wn,
it's only a four level increase, but your client
conmtted a burglary and they depart up —

COW SSI ONER FRIEDRI CH So they abuse —

CHAIR SARIS: Sone courts do follow the
stead, you just don't want the guidelines because you

don't want —
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M5. MEYERS: | recognize that courts do
follow it and that has been affirmed. They usually
don't go as high as it would be, but the problemis
the guideline's the starting point; and on prior
convictions we're starting way back. W're starting
behi nd the eight ball because we don't have access to
t hat information.

CHAIR SARS: M. Wobl ewski .

COMM SSI ONER WROBLEWBKI @ So, Ms. Meyers,
isn't —this whol e discussion sort of —it rem nded —it
sort of seens to ne that it's forgotten that we're in
a post-Booker world. You talk about that, | think
there's sort of an assunption that this is going to
be the nost efficient way forward. But you descri bed
an exanpl e, where the defendant is found guilty of a
burglary and we're not quite sure if it's a burglary
we're drawing our self with. Let's say we find this
1994 conviction, and it's categorically a burglary of
a dwelling. ay, the docunents say clearly it's
categorically a burglary of a dwelling. Don't you
have an obligation, now because of Booker and

3553(a), to find out —to try and find out, to
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investigate —to find out whether that dwelling may
have been abandoned for many years; may not have been
used as a dwelling for over a decade; may have been
used as a flophouse; and present it if in fact those
were the case —if in fact those were the facts of the
case, to present that to a judge? And if you have
that obligation, then we're not in this efficient
pre-Booker world, we're in a world where we have to
go and investigate what happened. You have to go
investigate it. Perhaps the prosecutor has to go
investigate it. And then present it to a judge. So
it seens to ne that | don't quite understand the
efficiency.

And then secondly, on sentence inposed, what
if the Commssion |imted the revocations that m ght
count to non-reentry offenses. So, for exanple, if
t he defendant cane back in and commtted a new crine,
a state crime, has nothing to do with reentry, and
then the revocati on happened and t he person was
sentenced to greater than 13 nonths. |If they limted
that, wouldn't that address the probl ens and concerns

that you have M. Debol d?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

M5. MEYERS: To answer, the difference is the
starting point. And we all know the starting point
makes the difference. It makes a difference whether
it's a guideline enhancenent or whether it's a
departure. Because the reality is, if we've got to
go to that of, is it really a burglary, nost judges
will not depart. They say, "okay, this is good
enough," or they're going to go up a year, two
years —they're not going to start in 77 nonths
i nstead of 30 nont hs.

And that's what nakes the difference. |
nmean, when the governnent says no l[imtation on
information, yeah, we're in a post-Booker worl d.
They can bring that information in, but the reality
is there are very few upward departures. There are
very few upward departures because the guideline is
already so high. And so, yeah, if it's really going
to be a fight, 1've got to sit down with ny client
and say, "Hey, if | litigate this, are we going to
winit?" But the reality is, nost of the tine even
if the judge considers it, they're not going to 77

nmonths. They're not going as high. So that's why it

263



10

11

12

13

14

15

16

17

18

19

20

21

22

23

makes a difference what the starting point is.

COW SSI ONER WROBLEWBKI @ But shoul dn't the
starting point —Shouldn't the starting point be
actual ly based on the facts?

M5. MEYERS: The starting point —It says
after conviction. And the other problemis the
starting point. These are cases where the
defendant's sentence is being dramatically increased,
not on what he did in federal court, but in what he
did before. Every client |I've ever had says, "Yep, |
paid, | already paid for that." They're right. Are
you really going to increase sonebody who crosses the
border —that's the problemw th the guideline in
general. That's the problemw th career offender.
You' re not punishing themfor what they did, you' re
puni shing them for what they were punished for
before. And to go back to these prior convictions,
whi ch are already counted in crimnal history; which
are already counted in offense levels; to go back and
litigate these and start higher up based on what the
parties at the tinme decided was not what they would

be convicted of. It's not fair and results in
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sentences that are too high

MR DEBOLD: So the question to ne about what
if the new conduct was other then the reentry itself.
You do run into sone |ine draw ng probl ens, because a
ot of times a person's —say they were given parole
or supervised release, a lot of tinmes that gets
revoked for reasons other than —it's for new conduct,
but it's not necessarily a newcrinme. 1t can be
noncrimnal conduct that's a condition or probation
and parole, that will end up basically exaggerating
the sentence that was al ready inposed that was bel ow
13 nonths, so that it now goes above 13 nonths. And
our position is, that because if that is a new crine
and that is the reason why their prior sentence was
revoked and added to, but that's going to get caught
up in crimnal history. They're going to get —
They' re going to get punished for that. There's no
guestion. They're going to get punished for that in
their crimnal history score. The question is, do
you have this additional four |evel increase on the
of fense | evel side of the equation based upon a new

crimnal conduct that is already going to be counted



10

11

12

13

14

15

16

17

18

19

20

21

22

23

266

in the crimnal history. And we think the cleanest,
easi est way, and for frankly the fairest way, is to
treat these people in this situation the sane. Count
it incrimnal history if it's a newcrine and —but —
but don't redefine what the prior offense was if when
we are tal king about drug trafficking and whether it
was nore or |ess than 13 nonths.

COW SSI ONER WROBLEWSKI @ | guess back to Ms.
Meyers. But you do realize that —I'msure you
recognize that it isn't the guidelines that increase
t hese punishnments, it's as you and | have been around
for a long enough time to renmenber the maxi num was
two years for an illegal reentry, and then it goes —
It got changed to ten years if you' ve been deported or
renoved after commtting a felony, and 20 years if
you' ve been deported or renoved after commtting an
aggravating felony, and then we have that whole
statutory list of aggravated felonies. Sonme of them
al so actually rely on the inposition of a sentence of
at | east one year.

So ny question is, but you would not have an

objection to Option Dif what —If what this would be
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trying solve would be strictly the idea of: we know
there's been a conviction; we just don't have al

t hese ot her docunents and it is a conviction for a
particular statute that definitely would be an
aggravated assault; and we're not relying on themfor
sonething they weren't convicted of, but rather just
trying to inpose our own ideas as to what they should
have been convicted of; as opposed to what they
actual ly got convicted of, you wouldn't have a
problemwith Qption Dif that's what it neant to do,
right?

M5. MEYERS: A) | don't think that's —That's
not the way it would be interpreted, but yes, | do
have a problemw th it.

COW SSI ONER WROBLEWBKI :  But if —Wat is the
problemw th that?

M5. MEYERS: Under the statute you can't do
it. Under aggravated felony, you can't do it, you've
got to decide what they were convicted of.

COW SSI ONER WROBLEWEKI @ Right, but if you
have docunents that you actually know what they were

convicted of, and we just don't have these particul ar
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lists of docunents here that you interpret as what
the Suprene Court is requiring, but we do have
docunents that make it clear that was what they were
convicted of. Not what we think they should have
been convicted of, but what they were actually
convicted of. Because we have that on a pretty daily
basi s.

M5. MEYERS: But Option D all ows —because it
incorporates this internally inconsistent or not,
whi ch the Suprenme Court rejected. That's what
Justice O Connor said that's a descent, and they said
you cannot | ook at that. They said you can only | ook
at what it's convicted of. Now, if it were talking
about are jurisdictions where you can't come up with
any docunent that's in the Shepard approved list, so

we have to find a docunent that tells us what you

were convicted of, | think we could live with that.
But if we're tal king about, "well, the conplaint
says" —

COW SSI ONER WROBLEWBKI :  But we have a
docket sheet and we know exactly what they were

convi cted —they' ve destroyed everything else, but it
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tells us they were convicted, and the statute is

cl ear what they were convicted of, you would have no
problemwith that? Just —even though we don't have
the indictnment; we don't have the actual judgnent,
because they' ve already destroyed the record, but we
have a docket sheet that says, "convicted of
violating such and such.” That would be clear to all
of us, we just don't have these other docunents,

woul d that be okay?

M5. MEYERS: | think they're problemis a
docket sheet is like mnutes witten by the courtroom
deputy and |I'mnot convinced that there they're
reliable.

COWMM SSI ONER WROBLEWBKI @ But you —

M5. MEYERS: But that's —I don't think that's
D. | think that's A | think that's your first
option. D allows everything but the kitchen sink.

COW SSI ONER WROBLEWBKI :  The first option
that you have has its own —sonewhat of a catchall,
sone conparable —

M5. MEYERS: Yeah.

COW SSI ONER WROBLEWSKI —reflective of
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this information. | suppose if a judge said, "well,

t he docket sheet is reflecting what is in the
char gi ng docunent because it says you were convi cted
of such and such,” and that's where they woul d' ve
gotten that information, then at |east you have a
nore cabi ned kind of analysis. But | think the
concern is, if you go beyond as Ms. Meyers said, this
is what —this is what the Suprene Court allows when
you' re doing the statutory analysis of what's a

viol ent felony under 924(e), for exanple. And, to
keep things consistent and also to avoid this
potential —I nean, we've seen this in other areas
where —where when you' re saying, "what were they
convicted of?" It al nost becones, you know, one of

t hese, you know —Does that mean what the judge
actually found themguilty of or what they admtted;
does that nean what they actually did; they're
convicted; but they really did sonething different,
and that's part of the conviction. It becones a very
difficult issue when you allow the consideration of a
| ot of these other records beyond the ones that are

defined in the Suprene Court case |aw that we have to
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struggle with already.

CHAIR SARIS: So in a related area, |'ve
struggled a lot with the burglary of a dwelling or of
a non-dwelling. And it split the circuits three
ways. |In fact, sonetinmes splits a circuit
internally, as to what to do. And | think some
circuits refer to the fact that, you know, why is —
The Sentenci ng Conm ssion hasn't addressed this. So
it's avery difficult issue and I'mtrying to
understand, if you went with the m ddl e approach —and
with sonme buildings would be a risk of violence; a
restaurant, say; or sone place where there m ght be
peopl e; another m ght be a shed in the mddle of the
woods where you wouldn't be so worried. So | inmgine
the First Grcuit approach is the conprom se in sone
ways which is the md-way, but how could you possibly
do that without bringing in all these other
docunents? How woul d you figure out what happened as
to whether it really was the shed or whether it was a
restaurant where people are likely to be? 1'd just
like to know how everyone thinks this would play out

in practice.
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COWM SSI ONER WROBLEWBKI : Wl 1, | think it
would if —if you know —

M5. MEYERS: | think that's why it doesn't
work. | think you should say, it is or it isn't, and

it's a case by case —How does it play out in a
district court and then how does it play out in
appeal in terns of review ng whether the district
court is right?

COW SSI ONER WROBLEWBKI : | think a | ot of
these comments really go to the weight as opposed to
the adm ssibility of what we're tal king about here.
You know, let the courts decide this. GCet the
i nformation, such as we can find it, and sort through
it. It isn't everything in the kitchen sink. It's
everything that has sufficient indicia reliability,
which is what the standard' s been used under the
guidelines to admt information for question —
resol ve sentenci ng di sputes under the guidelines.

M5. MEYERS: But we didn't go with your
approach, which was just every burglary —

MR DEBOLD: Let ne follow up on that. |

understand the Comm ssion's and court's struggle with
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this issue, we think the Second Crcuit approach is
appropriate, but the Departnent | also think —it's
fair to say, let's find sonme reason in, you know,
appl yi ng the sane approach or advocating for noving
toward a broader set of docunents to be considered in
the —under the response to categorical approach
issues in this dwelling versus non-dwel ling issue.
So, in many, many situations it would be self-evident
whether it was a burglary of dwelling or a K-Mart
store. In the oddball situations, the courts
certainly a vehicle to sort through and proceed with
approximate caution in calling sonething a dwelling
or not a dwelling, and addressing that.

And of course these are advisory guidelines,
so there's truly outlier kind of situations and there
always are. The courts have the flexibility to
address certain issues.

CHAIR SARIS: So what do you want the
definition of burglary to be if you' ve been putting
asi de the Shepard issue?

MR DEBOLD: W advocated the definition to

be that a burglary of a non-dwelling is a violent
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crime; however, we are not opposed to the third
option posited by the courts, and that's not —I1've
been authorized to say that.

CHAIR SARIS: Wiich is the mddle option?

MR DEBOLD: The mddle —I guess the mddle
option, not the third option. Wich is |look at the
ot her docunents and information to determne the
specific situation regarding the particular burglary
rate. Was it a burglary of a dwelling, or was it

actually that raised a serious risk of harm —

CHAIR SARIS: The judge will make this —Like

the shed in the woods isn't, but the restaurant is?

MR DEBOLD. Exactly.

CHAIR SARIS: So you'd want us to | ook at the

whol e bal | park of information, and by preponderancy

evi dence deci de whet her —

MR DEBCLD: — Preponder ance of the evidence

and nmake a deci sion —

CHAIR SARIS: Decide whether there's a risk

of vi ol ence?

MR DEBOLD: And there's a standard of revi ew

to deal with that on appeal too.
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CHAIR SARIS: So doesn't anybody el se have?

COW SSI ONER HI NQJOSA:  Just one final point,
on the 50 percent departure that's fast track
i ncluded, | guess?

M5. MEYERS: Yes, it is. [It's actually the
Southern District of Texas in 2010 was 59 percent
fromthe 16 levels, and it was about —

COW SSI ONER HI NQJOSA:  But it included the
fast track?

M5. MEYERS: Yes, it did but as you know we
don't have much fast track in the state.

COW SSI ONER H NQJOSA: W did in 2010.

M5. MEYERS: Two divi sions.

COW SSI ONER H NQJCSA:  But it was —

(Laughter.)

COW SSI ONER HI NQJOSA:  But it was a huge
portion —

M5. MEYERS: But it's 34 percent of the non-
fast track sentences. Now granted a |lot of themare
slightly over-represented in crimnal history.

COW SSI ONER HOAEL:  Can | ask? If you

wanted the mddle option, to which is the First
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Crcuit option for what 1'll say, which is —you know,
is neither dwelling or —not —excuse ne. |It's not
just categorically a non-dwelling, but it's sonething
in between, wouldn't a judge have to look at all this
stuff?

COW SSI ONER H NQJOSA:  I1t'd be hard not to.
| mean, going back to Ms. Meyer's exanple. W' re not
tal ki ng about what happened in this case, we're
t al ki ng about what happened in sonme case —it could
be, you know, many years ago, and what information is
avail able to test whether there's a —you know —
potential risk of injury, whatever that |anguage is.

M5. MEYERS: And the residual prong is not,
was it dangerous in this case, it's the nature of the
crime, is it dangerous, so you' d have to —I nean,
whi ch doesn't rule out, is it a restaurant; or is it
a restaurant that there's a guard there because the
whol e point in nost of the building burglaries
nobody' s even there.

COW SSI ONER HOWAELL: But then don't | have
to go beyond —

M5. MEYERS: Yes, you do, and that's why —
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that's the problem
COW SSI ONER HOWEL L:

M5. MEYERS:

That's why —

COW SSI ONER HOWELL:

checks —you

That's why —
A t hrough D?

—and that's the probl em

You want both the

you —I| can't go with the mddle option

unless | also go with an expanded record, right?

MR DEBOLD: | think that's right, and the

court will make a deci sion on whether there's a

serious risk of harm based on the record before it,

or not. And if it wasn't, the record was bare on

that, that would be a good result.

M5. MEYERS:

Chapt er Four,

because there is no danger of

be applying in Chapter Four,

That prong only exists in

so it nmakes no sense to apply it in 2L1.2,

opposed to in 2L1. 2.

injury. You would only

which is burglary as

CHAIR SARIS: Anybody el se have any? It's
been —

l"msorry —

M5. BRANTLEY: | apol ogi ze, there was one

comrent t hat

left off earlier

inrelation to
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sentence inposed. That | just wanted to share with
you what an illegal reentry charge |ooks like in ny
district, which may be the exception, and not
sonething for consideration. But when we tal k about
bef ore deportation or after deportation, in ny
district we'd have to say, which one. Wich
deportation. Because a typical charge will | ook
like, on March 14, 2012, Teresa Brantley was found in
the United States after having conmtted aggravated
assault and burglary of a dwelling, and after having
been deported —after having been deported on February
1, 1980, and March 1, 1985, and February 1, 2000, and
June 1, 2010; which deportation?

CHAIR SARIS: The one the governnment proves.

JUDGE H NQJCSA: It woul d happen to be
what ever one they plead to, and whatever one they had
the proof of at the tinme of the guilty plea. And if
t he person had been deported and convicted of that
before that deportation, we have had that issue —
W' ve had for sone reason, that at the tine of the
pl ea they nentioned the 2001, but didn't nention the

2010. It's clear case lawis, well, then we can't
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count that as prior to your deportation.

CHAIR SAR'S: Thank you.

M5. BRANTLEY: Thank you.

JUDCGE H NQJOCSA: Do you di sagree?

CHAIR SARIS: W've got two good defense
attorneys right here.

(Laughter)

CHAIR SAR'S: Thank you very nuch, it was
very hel pful

(Adj our ned.)
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