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LETTER FROM THE CHAIRMAN

To the President,
the Congress, and
the Judicial Conference
of the United States of America

I am pleased to transmit this report chronicling the activities and

~accomplishments of the United States Sentencing Commission in 1991.

The Commission is committed to refining the guidelines in the years
ahead to ensure that this new sentencing system, which already has szgmﬁcantly
improved the federal criminal justice system, realizes its full potential.

Respectfully submitted,

William W. Wilkins, Jr.

Judge, United States Court of Appeals ,
for the Fourth Circuit
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Introduction

The United States Sentencing Commission, es-
tablished after more than a decade of bipartisan
effort, is an independent agency in the judicial
branch of government. The Commission’s pri-
mary function is to develop and monitor sentenc-
ing policies and practices for the federal courts
that include guidelines prescribing the appro-
priate form and severity of punishment for of-
fenders convicted of federal crimes. The
agency’s activities are directed by seven voting

members appointed by the President and con-

firmed by the Senate and two non-voting,
ex-officio members.

The Commission was created by the sentencing
reform provisions of the Comprehensive Crime
Control Act, Pub. L. No. 98-473 (1984), and its
authority and duties are set out in chapter 58 of
title 28, United States Code. Procedures for im-
plementing guideline sentencing are prescribed
in a new chapter 227 of title 18.

As specified in 28 U.S.C. § 991(b), the sentenc-
ing guidelines established by the Commission
are designed to:

e [Kffectuate the purposes of sentencing
enumerated in 18 U.S.C. § 3553(a)(2).
In brief, those purposes are just punish-
ment, deterrence, incapacitation, and
rehabilitation;

® Provide certainty and fairness in meet-
ing the purposes of sentencing by avoid-
ing unwarranted disparity among
offenders with similar characteristics
convicted of similar criminal conduct,
while permitting sufficient judicial flex-
ibility to take into account relevant ag-
gravating and mitigating factors; and

o Reflect, to the extent practicable, ad-
vancement in the knowledge of human
behavior as related to the criminal jus-
tice process.

Organized in October 1985, the Commission
submitted its initial Sentencing Guidelines and
Policy Statements to Congress on April 13, 1987.
Prior to submission of the guidelines, the Com-
mission held 13 public hearings, published two
drafts for public comment, and received more
than 1,000 letters and position papers from hun-
dreds of individuals and organizations. After the
requisite period of congressional review, the
guidelines became effective on November 1,
1987, and apply to all offenses committed on or
after that date.

Shortly after implementation of the guidelines,
defendants throughout the country challenged
the constitutionality of the Commission and the
Sentencing Reform Act, claiming improper leg-
islative delegation and violation of the separa-
tion of powers doctrine. On January 18, 1989,
the U.S. Supreme Court in Mistretta v, United
States rejected these challenges and upheld the
constitutionality of the Commission as an inde-
pendent judicial branch agency. The Supreme
Court’s decision in Mistretta cleared the way for
nationwide implementation of the guidelines.

Since Mistretta, the Commission has continued
to address its significant ongoing responsibilities
in the research, sentence monitoring, evaluation,
and training areas, as well as serving as a clear-
inghouse of sentencing information for Congress,
criminal justice practitioners, and the public. In
addition, the Commission has used its statutory
authority both to amend the existing guidelines
and to promulgate new guidelines. Of particular
note, on May 1, 1991, the Commission submitted
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to Congress the nation’s first sentencing guide-
lines for organizations convicted of federal of-
fenses. The guidelines took effect on November
1, 1991, upon expiration of the statutory, 180-
day congressional review period.

The Commission maintains a comprehensive,
computerized data collection system to track
application of the guidelines and provide sup-
port for other Commission activities. On a con-
tinuing basis, the Commission extracts, codes,
and inputs data from presentence reports, judg-
ment of conviction orders, statements of reasons,
written plea agreements, and guideline work-
sheets for all cases sentenced under the guide-

lines. Since Mistretta, the Commission has

begun research on issues such as recidivism,

incapacitation, prison impact, and offense sever-

ity. Additionally, the Commission is studying the
implementation of the guidelines, use of incar-
ceration, disparity in sentencing, and pro-
secutorial discretion and plea bargaining in
fulfillment of the statutorily required evaluation
of the guideline system. '

ii
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Chapter One

Administration

The U.S. Sentencing Commission is an inde-
pendent agency in the judicial branch with seven
voting Commissioners, two non-voting, ex-officio
Commissioners, and approximately 100 employ-
ees. The seven voting Commissioners — three of

whom must be federal judges — are appointed
by the President with the advice and consent of
the Senate. By statute, Commissioners hold full-

“time positions until November 1, 1993, at which
time all Commissioners except the Chairman
switch to part-time status.

Organization

The Commission staff is headed by a Staff
Director and organized into six main offices:
General Counsel, Monitoring, Evaluation, Re-
search Studies, Training and Technical Assis-
tance, and Administration (see organizational
chart, Figure A).

The Staff Director is responsible for planning,
coordinating, directing, and allocating resources
for all staff activities. In addition to carrying out
the planning and management functions of the
agency, staff in this office manage special pro-
jects and perform the public information and
computer support functions of the Commission.

The Office of General Counsel provides sup-
port to the Commission on a variety of legal
issues, including the formulation and applica-
tion of guidelines and guideline amendments,
legislative proposals, and statutory interpreta-
tions. The legal staff monitor district and circuit
court application and interpretation of the guide-
lines, and advise Commissioners about statutes
and legislation affecting the Commission’s work.

In response to Commission directives, staff in
this office draft new guidelines and proposed
amendments to existing guidelines. In addition,
the legal staff provide a "hotline" service for
assistant U.S. attorneys and defense attorneys on
sentencing guideline issues.

The Office of Monitoring maintains a com-
prehensive computerized data collection system
to track application of the guidelines. The staff
receive, input, and analyze case data and pro-
duce periodic reports about guideline im-
plementation. These data and reports provide
significant information for the Commission’s re-
view when it considers amending individual
guidelines. The office updates a master file of
guideline sentencing statistics that is made
available to the public through the Inter-Univer-
sity Consortium for Political and Social Research
at the University of Michigan.

The Office of Evaluation focuses its energies
on the congressionally-mandated evaluation of
the sentencing guidelines and the guidelines’
impact on the federal courts. This effort culmi-
nated in an extensive report on the operation of
the guidelines system and short-term impacts on
disparity in sentencing, use of incarceration, and
prosecutorial discretion and plea bargaining.

The Office of Research Studies provides re-
search, analysis, and support to the Commission
on a variety of topics, including the effect of
proposed guideline amendments on projections
of federal prison population, sentencing prac-
tices related to organizational defendants, and
broad criminal justice issues such as deterrence
and recidivism.
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The Office of Training and Technical Assis-
tance teaches guideline application to judges,
probation officers, prosecuting and defense at-
torneys, and other criminal justice professionals.
The staff develop training materials, participate
in the sentencing guideline portions of training
programs sponsored by other agencies, and pro-
vide substantive input in the amendment process
by informing the Commission of current guide-
line application practices. In addition, staff op-
erate a "hotline" to respond to guideline
application questions from judges and probation
officers. Staff also systematically review proba-
tion officers’ application of the guidelines.

The Office of Administration provides gen-
eral administrative support to Commissioners
and staff regarding budget and finance, contract-
ing, personnel management, library, facilities,
mail, messenger, copying, reception, and other
office services. The office provides support to the
Staff Director and senior managers in accomp-
lishing project planning and budget forecasting
on a short- and long-term basis.

Management Accomplishments

The Office of Administration supported im-
provements in employee benefits and the func-
tioning of Commission operations by (1)
implementing an automated time and atten-
dance system; (2) installing an improved office
security system as well as modular workstations
for support staff; (3) drafting a number of proce-
dures and policies aimed at personnel manage-
ment improvements; (4) acquiring updated
database software for automated tracking of all
library holdings; (5) providing employees with
access to a nearby health care unit and blood
bank, and the opportunity to participate in the
Combined Federal Campaign; and (6) beginning
a series of in-house seminars on topics such as

_stress management and other occupational

health issues, and increasing staff participation
in outside training sessions. Existing procedures
were reviewed and updated; new procedures
were issued for a number of financial, office
support, and administrative processes.

Staffing

During fiscal year 1991, the Commission used
staff resources totaling 105 workyears; five of

those workyears were expended under authority
from a supplemental appropriation. Approxi-
mately 35 percent of the staff were involved in
various aspects of the sentence monitoring ef-
forts. Ten percent of staff resources were devoted
to evaluation functions, five percent to research
studies, eight percent to technical assistance and
training, and 14 percent to legal. The
Commissioners’ offices, the Staff Director’s of-
fice, and the administrative staff accounted for
the remaining 28 percent of staff resources.

Budget and Expendisures

In fiscal year 1991, Public Law 101-515 pro-
vided 100 full-time permanent workyears and an
appropriation of $8,422,000 for the
Commission’s salaries and expenses. The Com-
mission expended $8,272,000 from the annual
appropriation and $199,000 (and five work-

years) from the carryover supplemental and

start-up appropriations; total obligations were
$8,471,000 in fiscal year 1991. For fiscal year
1992, the Commission was granted 108 full-time
permanent workyears and an appropriation of
$9,000,000 under Public Law 102-140 (see
Table 1). Expenditure of remaining carryover
funds is planned during fiscal years 1992 and
1993.
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Table 1

BUDGET AUTHORITY AND OBLIGATIONS

(dollar amounts in thousands)

. FY 1991

New Budget Authority $8,422
Personnel Compensation $4,470
Personnel Benefits $ 906
Travel and Transportation $ 490
Communications, Utilities

and Other Rent $1,049
Printing and Reproduction $ 276
Other Services | $ 777
Supplies and Equipment $ 503
Total Obligations* $8,471

*Total obligation amounts include funds carried forward from previous "no-year" appropriations.

FY 1992
$9,000

$4,777
$1,155
$ 575

$1,208
$ 230
$1,034

'$ 534

$9,513
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Chapter Tivo

Guideline Amendments

The legislation creating the Sentencing Com-
mission envisioned that the guidelines would be
subject to periodic modification and refinement.
Congress provided that "[t]he Commission peri-
odically shall review and revise, in consideration
of comments and data coming to its attention, the
guidelines promulgated pursuant to the provis-

ions of this section." 28 U.S.C. § 994(o).

The Commission adopted an iterative approach
to guideline drafting, stating in the Guidelines
Manual that the initial draft was "but the first
step in an evolutionary process." Accordingly,
the Commission has ongoing responsibilities to
refine and modify the guidelines in light of mon-
itoring, research, and congressional enactment
of new statutes.

Amendment Authority

By statute, the Commission may transmit
amendments to the Congress yearly on or after
the beginning of a regular session of Congress
but not later than the first day of May. Such
amendments must remain before the Congress
for 180 days before taking effect. At the expira-

tion of this review period or at a later date set by

the Commission, the guideline amendments be-
come effective automatically, unless the Con-
gress provides otherwise by enactment of law.

Amendments Promulgated

In 1991, the Commission continued its ongoing
efforts to clarify, improve, and expand the Guide-
lines Manual. As part of the regular amendment

process, the Commission published a series of
proposed amendments for public comment in the

Federal Register on January 17, 1991. The Com-
mission received extensive written and oral com-
ment on the proposed amendments in connection
with a public hearing held in Washington, D.C.,
on March 5, 1991 (see Table 2). After review of
the written comment and hearing testimony, the
Commission adopted 60 amendments to the sen-
tencing guidelines, policy statements, and offi-
cial commentary. These amendments and
accompanying reasons were reported to Con-
gress on May 1, 1991. Congress took no action to
delay or revise the amendments during its 180-
day review period and, consequently, the
amendments became effective on Novem-
ber 1, 1991. The Commission promulgated an
additional 15 amendments to clarify commen-

“tary to the guidelines. These 15 amendments,

which did not require submission to Congress,
also became effective on November 1, 1991. In
addition, pursuant to direction from Congress,
the Commission promulgated two superseding
amendments that took effect on November 27,
1991.

Most of the substantive amendments promul-
gated by the Commission in 1991 derived from
work by interdisciplinary working groups that
had been established in 1989 and 1990. These
amendments included a new chapter dealing
with the sentencing of organizations and amend-
ments to the bank robbery, drug, firearms and
explosives, immigration, and criminal history
guidelines. Many of the amendments promul-
gated in 1991 were intended to clarify existing
guidelines, policy statements, and commentary.
In addition, a number of guideline amendments
resulted from congressional legislation (e.g., the

Crime Control Act of 1990).
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Guidelines for Organizational
Defendants

In 1991, the Commission sent to Congress the
nation’s first sentencing guidelines for organiza-
tions convicted of federal offenses. In drafting
these guidelines, the Commission consulted nu-
merous experts in government, the business sec-
tor, and academia, held five public hearings
beginning in 1986 at various sites across the
country, and received hundreds of legal memo-
randa and position papers from interested indi-
viduals, corporations, and business membership
groups (see Table 3). Additionally, the Commis-
sion conducted extensive empirical research of
federal courts’ organizational sentencing prac-

tices from 1984-1990.

The organizational guidelines provide incen-
tives for organizations who self-police and self-
report criminal conduct, but mandate high fines
for organizations who have no meaningful pro-
gram to prevent and detect criminal violations or
in which management was involved in the crime.
The guidelines take into account the potential
range of organizational criminal culpability,
from an inadvertent recordkeeping violation to
an organization created solely for criminal pur-
poses. In addition, the guidelines mandate full
restitution to compensate victims for any harm
caused and disgorgement of illegal gains from
criminal activity in order to ensure that organi-
zations will not profit from their illegal activity.

The organizational guidelines assist the court in
determining the fine amount and whether proba-
tion is appropriate. In most cases, the amount of
the fine is dependent on two primary factors. The
first consideration yields a "base fine" that mea-
sures the seriousness of the offense. The second
yields a "culpability score" that measures how

culpable the organization was in committing the
offense. Together, these two determinations yield
a "guideline fine range" from which the court has
discretion to select the fine amount to be im-
posed.

The guidelines mandate probation when it is
needed to ensure that another sanction will be
fully implemented and to ensure that steps will
be taken within the organization to reduce the
likelihood of future criminal conduct.



.Table 2

WITNESS LIST: PUBLIC HEARING ON PROPOSED
AMENDMENTS TO THE SENTENCING GUIDELINES

Washington, D.C. — March 5, 1991

Judge Vincent Broderick
Judicial Conference of the United States

Judge Mark Wolf
Judicial Conference of the United States _

Joe Brown
United States Attorneys, Department of Justice

Barry Portman
Federal and Community Defenders

Paul Borman
American Bar Association

Mark Pomerantz
New York Council of Criminal Defense Lawyers

Paul Karnenar
Washington Legal Foundation

Alan Ellis
National Association of Criminal Defense Lawyers

David Yellen .
Hofstra University School of Law



Table 3

WITNESS LIST: PUBLIC HEARING ON ORGANIZATIONAL SANCTIONS

Washington, D.C. — December 13, 1990

Griffin Bell
King & Spaulding

Robert Mueller
Assistant Attorney General, Department of Justice
Jim Rill |
Assistant Attorney General, Department of Justice

Richard Stewart
Assistant Attorney General, Department of Justice

Joe Brown
United States Attorney, Department of Justice

Steve Cowen
Steptoe & Johnson

Richard Rogers
National Association of Manufacturers

Roger Langsdorf
ITT Corporation

Sam Buffone
Asbill, Junkin, Myers & Buffone

Charles Harif
Rockwell International

Andrew Frey
Mayer, Brown & Platt

Kathleen Brickey
Washington University Law School

Jonathan Waller
American Corporate Counsel Association
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Working Groups

In June of 1991, the Commission convened
interdisciplinary staff working groups to study
specific guideline areas in detail for consider-
ation during the 1992 amendment cycle. Areas
for working group study included: acceptance of
responsibility, alternatives to imprisonment,
criminal history, departures, drug offenses (fo-
cusing on role in the offense), environmental
offenses, and sexual offenses involving child vie-
tims.

Staff working groups study a specific guideline
issue, identify areas of concern, and make rec-
ommendations to the Commission for possible
action. During the process, each group reviews
the following information as it pertains to the
respective guideline area under scrutiny: Tech-
nical Assistance Service (hotline) reports of fre-
quent questions from probation officers about
guideline application; monitoring data regard-
ing sentencing practices and departures; case
files; previously considered draft amendment
proposals; relevant court decisions; public com-
ment; and legislative history and recent legisla-
tive enactments. During 1991, subcommittees of
the Sentencing Commission’s Practitioners Ad-
visory Group and the American Bar Association
Sentencing Guidelines committee provided ad-
ditional input.

Acceptance of Responsibility

Section 3E1.1 of the guidelines provides a two-
level reduction in a defendant’s combined ad-
justed offense level "if the defendant clearly
demonstrates a recognition and affirmative ac-
ceptance of personal responsibility for his crim-
inal conduct." The acceptance working group
undertook a broad examination of the guidelines
in response to a request from the Criminal Law

Committee of the Judicial Conference for addi-
tional mitigation at higher offense levels. The
group focused on problems in application and
case law, asking whether any changes were
needed in the structure of the guideline, the
language of the guideline and related commen-
tary, or the manner in which the Commission
trains and educates the criminal justice commu-
nity about its application. '

During 1991, the acceptance of responsibility
working group focused specifically on the follow-
ing: (1) whether the guideline is being interpre-
ted and applied consistently across the country;
(2) whether the guideline provides an appropri-
ate offense level reduction, especially for defen-
dants whose offense levels are relatively high;
(3) whether the guideline needs to differentiate
more precisely between defendants; and (4)
whether there are factors that the guideline does
not consider that would help a court determine
when the reduction is warranted.

To address these concerns, the working group
conducted computer analyses of data drawn from
case files submitted to the Commission after
each sentencing of a guidelines case; an in-depth
analysis of the files of atypical or aberrant cases;
an analysis of published opinions from the courts
dealing with acceptance of responsibility; a re-
view of the available literature; an examination
of questions and problems that have come to the
attention of the Commission’s Technical Assis-
tance Service; personal interviews with each of

‘the seven voting Commissioners and the two

ex-officio Commissioners; an examination of
proposals submitted by the Judicial Conference
of the United States; a solicitation of input from
practitioners and probation officers; and review
of public comment received by the Commission.
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Alternatives to Incarceration

During the last quarter of calendar year 1990,
the Judicial Conference of the United States and
the Alternatives to Imprisonment Project
chaired by Commissioner Helen G. Corrothers
submitted detailed reports to the Commission
recommending an increase in the number of
existing intermediate punishments, expansion of
the pool of eligible defendants, and a general
increase in district courts’ flexibility in sentenc-
ing certain offenders. The Commission formed
the alternatives to incarceration staff working
group to undertake a comprehensive and coordi-
nated assessment of the two reports. The group
also examined written comments and public
hearing testimony about alternatives received
from other judges, practitioners, and private cit-
izens..

In addition to Commission staff, representatives
from the Probation Division of the Administra-
tive Office of the U.S. Courts, the Federal Judi-
cial Center, and the Bureau of Prisons
participated in working group meetings and con-
tributed to the process.

To make the most efficient use of staff resources,
the group divided into three subgroups: program
assessment, operational impact, and statistical
modeling. The program assessment subgroup
concentrated its efforts on the alternative sen-
tencing programs identified in the Advisory
Committee’s Alternatives to Imprisonment Proj-
ect Report. The operational impact subgroup
reviewed the non-programmatic options of both
sets of recommendations from a practitioner’s
standpoint in order to evaluate the impact that
the proposed alternatives would have on guide-
line application. The statistical modeling sub-
group used Commission monitoring data to

10

analyze populations of offenders that would be
affected by any recommendations. Finally, work-
ing group members researched legal issues asso-
ciated with the possible expansion of certain
intermediate sanctions.

Drug Working Group

The drug working group was formed for two pri-
mary purposes: to study and profile drug defen-
dants and the sentences received for drug
offenses; and to explore the relationship between
relevant conduct, the Chapter Two drug guide-
lines, and the role in the offense provisions (pri-
marily mitigating role adjustments under §3B1.2
of the guidelines).

During the summer and fall of 1991, the Working
Group conducted extensive in-person interviews
with numerous criminal justice practitioners
throughout the country, including federal dis-
trict court judges, assistant federal defenders,
assistant U.S. attorneys, and probation officers,
as well as policy makers and field agents from
the Drug Enforcement Agency and the U.S. Cus-
toms Service. These practitioners provided de-.
tailed, practical input on the current relevant
conduct, role in the offense, and Chapter Two
drug guidelines. Throughout the amendment
cycle, practitioners continued to provide infor-
mation as the working group developed profiles
of drug offenses and proposals for guideline
amendments. .

Additionally, the working group undertook an
extensive review of appellate case law to identify
offense conduct and offender characteristics that
courts typically consider in determining whether
a mitigating role adjustment is warranted.

Finally, using findings from the case law review,
the working group studied almost 1,500 drug
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case files. The group examined more than a
dozen characteristics of individual drug offend-
ers (e.g., the quantity of drugs for which a defen-
dant was held accountable and the defendant’s
role in selling, owning, or transporting drugs),
computerized the resulting data, generated pro-

files of drug defendants, and analyzed the role:

adjustments applied and offense and offender
conduct.

Criminal History Working Group

The criminal history working group examined
two issues: possible modification of eriminal his-
tory categories by adding a- Category 0 and/or
Category VII; and consideration of factors to
narrow or expand the applicability of the career
offender guideline. '

The group explored various ways of defining a
"first offender” (the criterion for criminal history
Category 0). Definitions examined included an
offender with no criminal history of any kind, an
offender with a record of only arrests, and an
offender with no countable convictions under
Chapter Four of the guidelines. The group also
conducted an analysis of the ways of determining
the criminal history point boundary for Category
Vlin orderto define eligibility for a new Category
VIIL S

The working group studied factors that would
narrow application of the career offender guide-
line by re-examining definitions of "predicate
crime of violence." The group studied factors that
would broaden application of the guideline by
exploring an option that would count all predi-
cate prior convictions irrespective of when they
occurred. :

1 Public Law 101-647, § 321.
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The working group conducted in-depth reviews
of case files, surveyed pertinent case law and
appellate decisions, and conducted empirical

research on these issues using the Commission’s

Monitoring database.
Child Sex Offense Working Group

The 101st Congress directed the Sentencing
Commission to amend existing guidelines for
offenses involving sexual crimes against chil-
dren if the Commission determines current pen-
alties to be inadequate.1 In response to this
mandate, the child sex offense working group.
conducted a study of sentences in sexual abuse,
kidnapping, and pornography cases. The work-
ing group concentrated on three issues: ade-
quacy of the current two-level enhancement in
§2A3.1, when the victim is a corrections em-
ployee; the scope of the enhancement when a
custodial relationship exists between the defen-
dant and victim; and the possibility of moving
toward more of a real-offense system: for the
sexual assault guidelines, §§2A3.2 and 2A3.4,
through cross references. The working group re-
viewed case files from the Commission’s moni-
toring office, literature on child pornography and
child sexual abuse, appellate case law, legisla-
tive history, previous amendments to the guide-
lines, Commission hotline data, and evaluation
interview data. :

Summary

Working group reports are due for Commis-
sion consideration in December 1991, allowing
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sufficient time for inclusion in the 1992 pro-
posed amendment submission to Congress.
Working group activities related to departures
and environmental offenses were held over for
the 1993 amendment cycle.

12
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Chapter Three

Legal Issues

Introduction

A large body of case law on federal sentencing
has developed since the Supreme Court’s 1989
decision rejecting constitutional challenges to
the Sentencing Reform Act (SRA) and the cre-
ation of the U.S. Sentencing Commission. In
fiscal year 1991, the federal courts issued hun-
dreds of opinions interpreting key provisions of
the sentencing guidelines and the SRA. For ex-
ample, the federal appellate courts explored the
parameters of relevant conduct,” examined the
significance of guideline commentary,4 dis-
cussed the interaction of the substantial assis-
tance departure with 18 U.S.C. § 3553(e),” and
considered the application of the confrontation
clause to senteneing.6 The following overview
highlights a number of the most significant legal
developments.

Supreme Court Review

In 1991, the Supreme Court issued its first oyin-
ions on guideline issues since Mistretta.” In

Chapman v. United States, 111 S. Ct. 1919

United States v, Mistretta, 488 U.S. 361 (1989).

U.S. v. Cammisano, 917 F.2d 1057 (8th Cir. 1990).

NN

(1991), the Supreme Court held that the statu-
tory construction of 21 U.S.C. § 841(b)(1)(B)(v)
requires that the carrier weight be included in
determining the length of sentences for traffick-
ing in LSD, and that this construction neither
violates due process nor is unconstitutionally
vague. In a 7-2 opinion, the Court concluded that
"Congress knew how to indicate that the weight
of the pure drug was to be used to determine the
sentence, and did not make that distinction with
respect to LSD."8

In Burns v. United States, 111 S. Ct. 2182
(1991), the Supreme Court, in a 5-4 decision,
held that "before a district court can depart on a
ground not identified as a ground for upward
departure either in the presentence report or in
a prehearing submission by the Government,
Rule 32 requires that the district court give the
parties reasonable notice that it is contemplating
such a ruling." The Court left the timing of the
notice to the lower courts, indicating that they
are free to adopt appropriate local rules. Under
Rule 32, both the defendant and the government
enjoy equal procedural entitlements.

See, e.g., U.S. v. Wood, 924 F.2d 399 (1st Cir. 1991); U.S. v. Joyner, 924 F.2d 454 (2d Cir. 1991).
See, e.g., U.S. v. Anderson, 942 F.2d 606 (9th Cir. 1991) (en banc).
See, e.g., U.S. v. Keene, 933 F.2d 711 (9th Cir. 1991); U.S. v. Dumas, 921 F.2d 650 (6th Cir. 1990).

The Supreme Court also granted certiorari in two cases involving the guidelines. U.S. v. RLC, 915 F.2d 320 (7th

Cir. 1990), cert. granted, 111 S. Ct. 2850°(1991) (Whether the sentencing guidelines for adults limit the sentence
for juveniles sentenced under the Federal Juvenile Delinquency Act); U.S. v. Williams, 910 F.2d 1574 (7th Cir.
1990), cert. granted, 111 S. Ct. 1305 (1991) (Whether a departure based on both proper and improper reasons can

be upheld).
8 111 S. Ct. at 1924.
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In Braxton v. United States, 111 S. Ct. 1854

(1991), the Supreme Court declined to resolve a

conflict among the circuits over the meaning of
U.S.S.G. §1B1.2 because the Sentencing Com-
mission already had undertaken an amendment
proceeding to eliminate the conflict. The Court
observed that the initial and primary task of
eliminating conflicts among the circuit courts
with respect to the interpretation of the guide-
lines lies with the Commission. According to the
Supreme Court, ". . . in charging the Commission
‘periodically [to] review and revise’ the Guide-
lines, Congress necessarily contemplated that
the Commission would periodically review the
work of the courts, and would make whatever
clarifying revisions to the Guidelines conflicting
judicial decisions might suggest."9

lllegally Seized Evidence, Acquitted
Conduct, Standard of Proof

Several circuits in 1991 approved the use of
illegally seized evidence in calculating the
defendant’s sentence under the guidelines.m In
addition, several circuit courts joined the ranks
of circuits that allow the use of acquitted conduct
in calculating a guideline sentence.'! The Ninth
Circuit has held, however, that acquitted con-
duct cannot be used as the basis for an upward
departure.12

9 111 S. Ct. at 1857-58.

10
934 F.2d 1226 (11th Cir. 1991).

By the end of 1990, all 12 circuits had held that
a preponderance of the evidence is generally
sufficient to support factual determinations
under the guidelines.13 The Third Circuit, how-
ever, in U,S, v, Kikumura, 918 F.2d 1084
(3d Cir. 1990), held that "when the magnitude of
a proposed departure dwarfs the guideline range
applicable to the substantive offenses of convic-
tion," the facts must be established by at least
clear and convincing evidence.

Relevant Conduct

"Relevant Conduct" (U.S.S.G. §1B1.3) defines
the scope of the "acts and omissions" of a defen-
dant and his accomplices for which the defen-
dant will be held accountable for sentencing
purposes. The appellate courts have held that
quantities of drugs possessed or distributed by
co-conspirators in furtherance of jointly under-
taken criminal activity that are known or reason-
ably foreseeable by the defendant may be
included as relevant conduct, not just amounts
in the offense of conviction or quantities charged
in the indictment.'* However, if a defendant
joins a conspiracy near its end for only one
transaction, he cannot be held accountable for
the entire quantity of drugs distributed during
the conspiracy without the court first making a
finding that the defendant knew or should have

See U.S. v. McCrory, 930 F.2d 63 (D.C. Cir. 1991); U.S. v. Torres, 926 F.2d 321 (3d Cir. 1991); U.S. v. Lynch,

U.S. v. Allibhai, 939 F.2d 244 (Sth Cir. 1991); U,S. v. Morene, 933 F.2d 362 (6th Cir. 1991); LS. v, Averi, 922

The Commission noted its agreement with the appropriateness of the preponderance of evidence standard in

commentary effective November 1, 1991. See U.S.8.G. §6A1.3, App. C, Amend. No. 387.

11
F.2d 765 (11th Cir. 1991).
12 See U.S.v. Brady, 928 F.2d 844 (9th Cir. 1991).
13
14

14

See U.S. v. Paulino, 935 F.2d 739 (6th Cir. 1991); 1S, v, Wood, 924 F.2d 399 (1st Cir. 1991); LS. v. Joyner,
924 F.2d 454 (2d Cir. 1991); U.S, v, Richardson, 939 F.2d 135 (4th Cir. 1991). But cf. LS. v. Davern, 937 F.2d
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_known of the quantities of drugs distributed be-

fore he joined the conspiracy.15 The Seventh
Circuit has held that a district court must make
an individualized determination of the quanti-
ties of cocaine to be distributed that was reason-
ably foreseeable by the defendant. The court
held that it is erroneous to assume that because
the total amount of drugs identified in the con-
spiracy exceeded a certain quantity that each
defendant should be held accountable for that
amount. The district court must determine the
scope of each defendant’s agreement as the
guidelines r<.=:quire.1

Obstruction of Justice, Acceptance of
Responsibility

The guidelines provide a two-level upward ad-
justment to the offense level if the defendant
"willfully obstructed or impeded, or attempted to
obstruct or impede the administration of justice
during the investigation, prosecution, or sen-
tencing of the instant offense."!? In 1991, the
Fourth Circuit held that the rigidity of the
guidelines’ obstruction of justice adjustment for
a disbelieved denial of guilt under oath places.
an intolerable burden upon the defendant’s right

to testify.18 Other circuits, however, have not
found the adjustment to be so inflexible, holding
that the obstruction of justice adjustment is not
automatic when a defendant testifies and a jury
finds him guilty.19 According to the First Circuit,
the sentencing court must make factual ﬁndings
on this issue and is not required to apply the
obstruction enhancement based solely on the
fact that the jury’s verdict is inconsistent with the
defendant’s trial testimony.z- ’

The guidelines grant district courts broad discre-

tion to.make a two-level downward adjustment

"[i]f the defendant clearly demonstrates a recog-
nition and affirmative acceptance of personal
responsibility for his criminal conduct."?! In
1991, the appellate courts upheld denials of the
acceptance of responsibility adjustment in sev-
eral cases in which the defendant continued a
course of illegal conduct after arrest.22 The de-
nial of the adjustment for acceptance of respon-
sibility also was upheld in a case in which the
defendant was apprehended only after having
"been chased down in the middle of a snowstorm
with guns,"23 and in a case in which the defen-
dant claimed she never had any criminal intent
and blamed all her problems on other people.24

1041 (6th Cir. 1991), vacated by order of court September 26, 1991, ("uncharged conduct that amounts to a
conceptually different offense from the offense of conviction — in the instant case attempt to purchase 500 grams of
cocaine was not charged and defendant was convicted of 85 grams — was not adequately considered by the
Sentencing Commission and may only be used in sentencing via departure).”

15  U.S.v. Miranda-Ortiz, 926 F.2d 172 (2d Cir. 1991).

16  U.S.v. Thompson, 944 F.2d 1331 (7th Cir. 1991).

17 US.S.G. §3C1.1.

18  See U.S. v. Dunnigan, 944 F.2d 178 (4th Cir. 1991).

19  See U.S. v. Lozoya-Morales, 931 F.2d 1216 (7th Cir. 1991); U.S. v. Martinez, 922 F.2d 914 (1st Cir. 1991).
20 See U.S. v. Martinez, id. :
21 US.S.G.§3E1.1. ,

22 See, e.g., U.S. v. Q’Neil, 936 F.2d 599 (1st Cir. 1991); U.S. v. Atterson, 926 F.2d 649 (7th Cir. 1991); U.S. v.

Query, 928 F.2d 383 (11th Cir. 1991); 1LS, v. Eberspacher, 936 F.2d 387 (8th Cir. 1991).
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Adequacy of Criminal History

Guideline 4A1.3 permits a departure if the court
finds that "reliable information indicates that the
criminal history category does not adequately
reflect the seriousness of the defendant’s past
criminal conduct or the likelihood the defendant
will commit future crimes." Several circuit
courts have upheld downward departures from
the career offender guideline, finding that the
career offender enhancement overstated the se-
riousness of the defendant’s past conduct.?® Ac-
cording to the Fourth Circuit, "At bottom, ’career
offender’ is a tgfg)e of, not an alternative to, crim-
inal history."”” The Third Circuit, however,
found that the circumstances relied upon by the
district court in making a downward departure
from the career offender guideline had been
adequatel?f considered by the Sentencing Com-
2% The Ninth Circuit reversed an up-
ward departure to the career offender guideline
range in a case in which the defendant had not
been convicted of the two required offenses. The
appellate court distinguished a departure based
on U.S.S.G. §4A1.3, which allows guided depar-
tures when other information provides a reliable

mission.

substitute for a conviction, and the career .of-

fender guideline, which requires certain convic-
tions before enactment. The court viewed the
career offender provisions as too blunt an instru-
ment to serve as an analogy for a §4A1.3 upward
depzau'ture.28

The Sixth Circuit found that an upward depar-
ture from Criminal History Category II to Crim-
inal History Category VI was improper, stating
that the degree of the departure was unjustified.
According to the appellate court, the district
court must "adequately link its departure to the
structure of the guidelines" to ensure a reason-
able degree of departure and to further the goal
of uniformity.z9

Offender Characteristics

The guidelines provide that offender character-
istics such as age,” education and vocational
skills,g'1 mental and emotional conditions,32
physical condition,33 previous employment re-
cord,34 and family ties and responsibilities and
community ties,3 are not ordinarily relevant in
determining whether to sentence outside of the
guideline range. In 1991, several courts identi-
fied atypical circumstances and departed based

23 U.S.v. Casal, 915 F.2d 1225, 1230 (8th Cir. 1990).
24 U.S.v. Rhinehart, 917 F.2d 23 (4th Cir. 1990).

25  See, e.g., LS. v. Lawrence, 916 F.2d 553 (9th Cir. 1990); U.S, v, Adkins, 937 F.2d 947 (4th Cir. 1991).
26  U.S.v. Adkins, 937 F.2d at 952.

27 U.S.v. Shoupe, 929 F.2d 116 (3d Cir. 1991).

28  U.S.v. Faulkner, 934 F.2d 190 (9th Cir. 1991).

29  US.v. Lassiter, 929 F.2d 267 (6th Cir. 1991).

30 U.S.S.G.§5H1.1.

31 US.S.G.§5H1.2.

32 USS.G.§5H1.3.

33 USS.G.§5H14.

34 U.S.S.G. §5H1.5.

35 U.S.S.G. §5H1.6.

16



Annual Report 1991

on such offender characteristics. In one case, the
circuit court affirmed a downward departure
based on the defendant’s "unique family respon-
sibility" and other circumstances. The defendant
was a single mother who provided the sole sup-
port for herself and her two-month-old child. She
had been steadily employed for years and was
providing financial support for her 16-year-old
daughter, who herself was a single mother of a
two-month-old child.>® Similarly, the Sixth Cir-
cuit affirmed a downward departure in a case in
which the defendant, the leader of an illegal
gambling operation, was considered "an exem-
plary citizen," and the extent of his involvement
in civic and community activities "transform[ed
this case from an ordinary to an atypical one."
In other cases, the appellate courts have upheld
downward departures based on a first offender’s
aberrant behavior,”° a defendant’s "youthful
lack of guidance,"39 a defendant’s physical
handicap,40 and a determination that a
defendant’s diminished capacity was a contrib-
uting factor to the commission of the offense.

36  U.S.v, Pena, 930 F.2d 1486 (10th Cir. 1991).
37

The appellate courts have reversed downward
departures in cases in which the district court
impermissibly considered the defendant’s socio-
the defendant’s alcohol or
drug abuse.®3 and the defendant’s post-arrest
rehabilitation efforts.** The D.C. Circuit, how-
ever, remanded for resentencing a case in which
the district court refused to make a downward
departure on the basis of the defendant’s per-
sonal background. The circuit court found that
the sentencing judge had defined "socio-eco-
nomic status" too broadly and had incorrectly
concluded that U.S.S.G. §5H1.10 left him no

discretion to consider the defendant’s special

. 42
economic status,

circumstances. According to the D.C. Circuit,
"Violence among family members and its atten-
dant dislocations do not follow class lines, nor
should class lines determine whether a sentenc-
. . wd5

ing judge may consider them.

U.S. v. Turner, 915 F.2d 1574 (6th Cir. 1990). The Commission has amended the guidelines 10 indicate that

military, civic, charitable, or public service, employment-related contributions, and similar prior good works are not
ordinarily relevant in determining whether a departure is appropriate. See U.S.8.G. §5H1.11, App. C, Amend. No.

386.

38
1486 (10th Cir. 1991).

30 U.S.v.Floyd, 945 F.2d 1096 (Sth Cir. 1991).

40  U.S. v, Greenwood, 928 F.2d 645 (4th Cir. 1991).
41  U.S.v. Lauzon, 938 F.2d 326 (1st Cir. 1991).

42

U.S. v. Dickey, 924 F.2d 836 (Sth Cir. 1991); U.S. v. Takai, 941 F.2d 738 (9th Cir. 1991); U.S. v. Pena, 930 F.2d

U.S. v, Hatchett, 923 F.2d 369 (5th Cir. 1991)(The district court erred in making an upward departure based on

the defendant’s socio-economic status, educational opportunities, and youthfulness).

43  Seee.g., US. v. Rushby, 936 F.2d 41 (1st Cir. 1991).
44
45

See e.g., .S, v. Sklar, 920 F.2d 107 (1st Cir. 1990); ILS. v, Pharr, 916 F.2d 129 (3d Cir. 1990).
U.S. v. Lopez, 938 F.2d 1293, 1298 (D.C. Cir. 1991). The circuit court also concluded that it lacked authority to

review the adequacy of the Commission’s statement of reasons in support of its conclusion that age is not ordinarily
relevant to sentencing outside the guideline range. The circuit court stated, "That by subjecting the promulgation of
the guidelines to . . . one section of the APA, Congress affirmed that the Commission’s rulemaking was not subject to
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Substantial Assistance, Aggravatmg and
Mitigating Factors

The guidelines allow a district court to depart
downward in cases in which the defendant "has
provided substantial assistance [to the govern-
ment] in the investigation or prosecution of an-
other person who has committed an offense."4®
However, the court may not depart under this
provision unless the government makes the req-
7 The appellate courts have up-
held the district court’s determination not to
review the government’s refusal to make a mo-
tion pursuant to U.S.S.G. §5K1.1 in cases in

uisite mOthIl

which the defendant failed to make an allegation
of bad falth
refusal to make a departure for substantlal assns-
tance based on the defendant’s motion.*® The
Second Circuit, however, has upheld adownward
departure based on the defendant’s "activities
facilitating the proper administration of justice
Although the government

as well as the district court’s

in the district court."
did not make a motion for substantial assistance,
the district court found that the defendant’s de-
cision to plead guilty and cooperate caused his
two co-defendants to also plead guilty. The court
determined that the defendants’ cooperation
helped alleviate the "seriously overclogged
dockets of the District Courts of the United
States." The appellate court found assistance in

the administration of justice to be different from
"substantial assistance to the authorities" and
thus is a proper basis for a downward depar-
ture.>® The Ninth Circuit held that once the
government has filed a motion for a substantial
assistance departure under U.S.S.G. §5K1.1, it
is within the district court’s authority to exercise
its discretion in determining the appropriate
sentence. The appellate court rejected the argu-
ment that a motion pursuant to U.S.S.G. §5K1.1
limits the extent of departure to a sentence below
the guideline range and that the district court
cannot depart below the statutory mandatory
minimum absent a §ovemment motion under
18 US.C. § 3553(e).”" The Sixth Circuit, on the
other hand, held that "section 5K1.1 does not
apply to a sentence under section 924(c) since
section 5K1.1 applies only to departures from
guideline sentences, not from statutory manda-
tory sentences."

The guidelines and the underlying statute allow
a district court to impose a sentence outside the
applicable range if the court finds an "aggravat-
ing or mitigating circumstance of a kind, orto a
degree, not adequately taken into consideration
by the Sentencing Commission in formulating
the guidelines that should result in a sentence
different from that described."> In 1991, appel-

late courts continued to affirm upward depar-

any other provision of the APA, including those for judicial review." Id. at 1297.

46 U.SS.G.§5K1.1.

47  Seee.g., US.v. Harrison, 918 F.2d 30 (5th Cir. 1990); U.S. v. Deases, 918 F.2d 118 (10th Cir. 1990); U.S. v,

Santos, 932 F.2d 244 (3d Cir. 1991).

48  Seee.g., U.S. v. Khan, 920 F.2d 1100 (2d Cir. 1990).
49  Seee.g., U.S. v. Wade, 936 F.2d 169 (4th Cir.), cert. granted, 112 S. Ct. 635 (1991).

50 .S, v, Garcia, 926 F.2d 125 (2d Cir. 1991).
51  U.S.v. Keene, 933 F.2d 711 (9th Cir. 1991).

52 LS_,_L_nga;, 921 F.2d at 652.
53  U.S.S.G. §5K2.0,18 U.S.C. § 3553 (b).
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tures in cases in which district courts found that
the guideline sentence did not reflect the seri-
ousness of the offense conduct. Examples in-
clude a defendant who assaulted a large number
of vict'ims,54 the potential for tragic conse-
quences and reckless endangerment of human
lives in an illegal smuggling case,55 and a local
sheriff who caused a significant disruption of a
government function by eroding public confi-

dence in law enforcement by his conviction for
mail fraud.>®

During the same period, appellate courts have
reversed upward departures based on a high
level of drug purity,57 extreme g:ésychological
injury to a murder victim’s family,” and numer-
ous falsehoods in the defendant’s testimony.59 In
addition, the Ninth Circuit has held that charges
dismissed or not charged as part of a plea bargain
may not be the basis for an upward departure.60
According to the Ninth Circuit, ". . . to let the
defendant plead to certain charges and then be
penalized on charges that have, by agreement,
been dismissed is not only unfair, it violates the
spirit if not the letter of the agreement."®!

Appellate courts have reversed downward de-
partures that were intended to equalize a per-
ceived disparity between a defendant and his

54  U.S.v. Johnson, 931 F.2d 238 (3d Cir. 1991).
55 LS. v. Reyes, 927 F.2d 48 (1st Cir. 1991).
56  U.S.v. Hatch, 926 F.2d 387 (5th Cir. 1991).

57 . U.S.v. Contractor, 926 F.2d 128 (24 Cir. 1991); U.S. v, Martinez-Duran, 925 F.2d
58  See U.S. v, Hoyungawa, 930 F.2d 744 (9th Cir. 1991).

59  U.S.v. Goodrich, 919 F.2d 1365 (9th Cir. 1991).

co-defendants.%2 According to the Second Cir-
cuit, ". . . the Congressional objective was to
eliminate unwarranted disparities nationwide.
An applicable guideline range may seem harsh
(orlenient) when compared to that of a co-defen-
dant, but itis the same range applicable through-
out the country for all offenders with the same

combiggation of offense conduct and prior re-
cord."

A categorization of the principal departure fac-
tors decided by the appellate courts during fiscal
year 1991 is set forth below in Tables 4 to 7.
Table 4 lists factors that appellate courts have
determined warrant downward departure. Table
9, in contrast, lists factors that appellate courts
have determined do not warrant downward de-
parture. Tables 6 and 7 continue this pattern for
upward departures.

(9th Cir. 1991).

60  See U.S. v, Castro-Cervantes, 927 F.2d 1079 (9th Cir. 1990); LLS. v. Faulkner, 934 F.2d 190 (9th Cir. 1991).

61 U.S. v. Castro-Cervantes. 927 F.2d at 1082.

62 Seeeg., US.v. Wogan, 938 F.2d 1446 (1st Cir. 1991); 1.S. v, Alba, 933 F.2d 1117 (2d Cir. 1991); LS. v,
Russell, 917 F.2d 512 (11th Cir.), cert. denied, 111 S. Ct. 1427 (1991).

63  U.S.v. Joyner, 924 F.2d at 460.



Table 4

DOWNWARD DEPARTURE FACTORS APPROVED BY APPELLATE COURTS
(October 1, 1990 through September 30, 1991)

FACTORS

CASES

Career offender category overrepresents the
seriousness of the defendant’s prior criminal
history.

United States v.

Adkins, 937 F.2d 947 (4th Cir. 1991)

United States v.

Lawrence, 916 F.2d 553 (9th Cir. 1990)

First-time offender’s aberrant behavior

United States v.

Dickey, 924 F.2d 836 (9th Cir. 1991)

United States v.

Takai, 941 F.2d 738 (9th Cir. 1991)

United States v.

Pena, 930 F.2d 1486 (10th Cir. 1991)

Defendant’s tragic personal history

United States V.

Lopez, 938 F.2d 1293 (D.C. Cir. 1991)

United States v.

Deigert, 916 F.2d 916 (4th Cir. 1990)

Defendant’s excellent employment history in
combination with other factors

United States v.

Alba, 933 F.2d 1117 (2d Cir. 1991)

Defendant’s youthful lack of guidance

United States v.

Floyd, 945 F.2d 1096 (9th Cir. 1991)

Defendant’s assistance to the administration of
justice 4

United States v.

Garcia, 926 F.2d 125 (2d Cir. 1991)

Defendant’s efforts at drug rehabilitation

United States v.

Sklar, 920 F.2d 107 (1st Cir. 1990)

Defendant’s minimal role

United States v.

Restrepo, 936 F.2d 661 (2d Cir. 1991)

United States v.

Alba, 933 F.2d 1117 (2d Cir. 1991)

United States v.

Bierley, 922 F.2d 1061 (3d Cir. 1990)

Co-defendant disparity

United States v.

Nelson, 918 F.2d 1268 (6th Cir. 1990)

United States v.

Ray, 930 F.2d 1368 (Sth Cir. 1990)

Defendant’s physical handicap

United States v.

Greenwood, 928 F.2d 645 (4th Cir. 1991)

Defendant’s diminished capacity was a
contributing factor to the commission of offense
— need not be sole cause

United States v.

Lauzon, 938 F.2d 326 (1st Cir. 1991)




Table 5

DOWNWARD DEPARTURE FACTORS DISAPPROVED BY APPELLATE COURTS
(October 1, 1990 through September 30, 1991)

FACTORS

CASES

Co-defendant disparity

United States v. Wogan, 938 F.2d 1446 (1st Cir. 1991)
United States v. Joyner, 924 F.2d 454 (2d Cir. 1991)
United States v. Alba, 933 F.2d 1117 (2d Cir. 1991)
United States v. Russell, 917 F.2d 51 (11th Cir.)

Defendant’s alcohol or drug abuse

United States v. Rushby, 936 F.2d 41 (1st Cir. 1991)

Impact of defendant’s incarceration on minor
children

‘United States v. Carr, 932 F.2d 67 (1st Cir. 1991)

Drug dealer who made charitable contributions
to community

United States v. McHan, 920 F.2d 244 (4th Cir. 1990)

Corrupting influence of defendant s fam|ly
history

United States v. Vela, 927 F.2d 197 (5th Cir. 1991)

Defendant’s rehabilitation attempts between
date of arrest and date of sentencing

United States v. Sklar, 920 F.2d 107 (1st Cir. 1990)
United States v. Pharr, 916 F.2d 129 (3d Cir. 1990)

Victim committed adultery with defendant’s
wife

United States v. Shortt, 919 F.2d 1325 (8th Cir. 1990)

Diminished capacity when defendant commits
a crime of violence

United States v. Poff, 926 F.2d 588 (7th Cir. 1991) (en banc)
United States v. Russell, 917 F.2d 512 (11th Cir. 1990)

Defendant was a bi-racial adopted child.

United States v. Prestemon, 929 F.2d 1275 (8th Cir. 1991)

Assault on a federal marshal

United States v. Riviere, 924 F.2d 1297 (3d Cir. 1991)

Jury’s request for leniency

United States v. Mickens, 926 F.2d 1323 (2d Cir. 1991)

Defendant subjected to "run-of-the-mill
persuasion” '

United States v. Russell, 917 F.2d 512 (11th Cir. 1990)

Alleged government misconduct

United States v. Dickey, 924 F.2d 836 (9th Cir. 1991)

Parole deferral

United States v. Wright, 924 F.2d 545 (4th Cir. 1991)




Table 6

UPWARD DEPARTURE FACTORS APPROVED BY APPELLATE COURTS
(October 1, 1990 through September 30, 1991)

FACTORS

CASES

Consolidation of prior sentences

United States v. Ocasio, 914 F.2d 330 (1st Cir. 1990)
United States v. Gonzales, 929 F.2d 213 (6th Cir. 1991)
United States v. Williams, 922 F.2d 578 (10th Cir. 1990)

Criminal History Category Vi did not
sufficiently reflect the seriousness of
defendant’s criminal past

- United States v. Christopher, 923 F.2d 1545 (11th Cir. 1991)

Similarity of prior offense to offense of
conviction

United States v. Dzielinski, 914 F.2d 98 (7th Cir. 1990) (per
curiam)

Defendant’s old convictions

United States v. Aymelek, 926 F.2d 64 (1‘st Cir. 1991)

Dangerousness of venture; inhumane v
treatment of illegal aliens; large number of
ilegal aliens '

United States v. Diaz-Bastardo, 929 F.2d 798 (1st Cir. 1991)

Acquitted conduct

United States v. Stephenson, 921 F.2d 438 (2d Cir. 1990)

Substantial loss

United States v. Scott, 915 F.2d 774 (1st Cir. 1990)
United States v. Harotunian, 920 F.2d 1040 (1st Cir. 1990)
United States v. Benskin, 926 F.2d 562 (6th Cir. 1991)
United States v. Roth, 934 F.2d 248 (10th Cir. 1991)

Use of explosives

United States v. Huddelston, 929 F.2d 1030 (5th Cir. 1991)
United States v. Loveday, 922 F.2d 1411 (Sth Cir. 1991)
United States v. Baker, 914 F.2d 208 (10th Cir. 1990)

Large number of victims

United States v. Johnson, 931 F.2d 238 (3d Cir. 1991)

United States v. Benskin, 926 F.2d 562 (6th Cir. 1991)

Amount of drugs involved when defendant is
convicted of a telephone count :

United States v. Citro, 938 F.2d 1431 (1st Cir. 1991)

United States v. Perez, 915 F.2d 947 (5th Cir. 1990)

United States v. Feekes, 929 F.2d 334 (7th Cir. 1991)

United States v. Martinez-Duran, 927 F.2d 453 (9th Cir. 1991)
United States v. Asseff, 917 F.2d 502 (11th Cir. 1991)

Involving minors in drug offenses

United States v. Wylie, 919 F.2d 969 (5th Cir. 1990)
United States v. Shuman, 902 F.2d 873 (11th Cir. 1990)

Amount of drugs involved when defendant is
convicted of simple possession or operating a
crack house

United States v. Sardin, 921 F.2d 1064 (10th Cir. 1990)

"Astronomical" quantity of drugs

United States v. Vasquez, 909 F.2d 235 (7th Cir. 1990)




Table 6 (cont’'d.)

UPWARD DEPARTURE FACTORS APPROVED BY APPELLATE COURTS
(October 1, 1990 through September 30, 1991)

FACTORS

CAsES

Defendant convicted of misprision of a felony
may be guilty of underlying offense

United States v. Pigno, 922 F.2d 1162 (5th Cir. 1991)

Refusal to return almost $1.7 million from a
robbery

United States v. Valle, 929 F.2d 629 (11th Cir. 1991)

Defendant’s intent to keep and marry a
kidnapped 3-year-old child

United States v. Patrick, 935 F.2d 758 (Sth Cir. 1991)

Defendant urged son to rob bank for money
for defendant’s bail

United States v. Porter, 924 F.2d 395 (1st Cir. 1991)

Defendant vowed to return to United States
even after deportation

United States v. Aymelek, 926 F.2d 64 (1st Cir. 1991)

‘Death of victim; multiple and extreme injuries

United States v. Sweeting, 933 F.2d 962 (11th Cir. 1991)
United States v. Sasnett, 925 F.2d 392 (11th Cir. 1991)

Extreme psychological injury to victim(s)

United States v. Ellis, 935 F.2d 385 (1st Cir. 1991)

United States v. Pergola, 930 F.2d 216 (2d Cir. 1991)
United States v. Astorri, 923 F.2d 1052 (3d Cir. 1991)
United States v. Benskin, 926 F.2d 562 (6th Cir. 1991)
United States v. Perkins, 929 F.2d 436 (8th Cir. 1991)

Property loss or damage

United States v. Hummer, 916 F.2d 186 (4th Cir. 1990)

Disruption of governmental function

United States v. Hatch, 926 F.2d 381 (5th Cir. 1991)
United States v. Pulley, 922 F.2d 1283 (6th Cir. 1991)

Extreme conduct: sexual abuse of minors

United States v. Ellis, 935 F.2d 385 (1st Cir. 1991)
United States v. Cofer, 916 F.2d 713 (6th Cir. 1990)

Criminal purpose

United States v. Cofer, 916 F.2d 713 (6th Cir. 1990)
United States v. Culver, 929 F.2d 389 (8th Cir. 1991)
United States v. Sweeting, 933 F.2d 962 (11th Cir. 1991)

Public welfare: county sheriff mahufacturing
drugs

United States v. Wade, 931 F.2d 300 (5th Cir. 1991)




Table 7

UPWARD DEPARTURE FACTORS DISAPPROVED BY APPELLATE COURTS
(October 1, 1990 through September 30, 1991)

FACTORS

CASES

Acquitted conduct

United States v. Brady, 928 F.2d 844 (9th Cir. 1991)

Charges dismissed or not charged as part of a

plea bargain

United States v. Faulkner, 934 F.2d 190 (Sth Cir. 1991)
United States v. Castro-Cervantes, 927 F.2d 1079 (Sth Cir.
1990)

_Extreme psychological injury to murder
victim's family

United States v. Hoyungawa, 930 F.2d 744 (9th Cir. 1991)

Guideline sentence too lenient

United States v. Lassiter, 929 F.2d 267 (6th Cir. 1991)

Drug purity

United States v. Contractor, 926 F.2d 128 (2d Cir. 1991)

Numerous falsehoods in the defendant’s
testimony

United States v. Martinez-Duran, 925 F.2d 453 (9th Cir. 1991)
United States v. Goodrich, 919 F.2d 1365 (9th Cir. 1990)

Discharge of firearm

United States v. Brady, 928 F.2d 844 (9th Cir. 1991)

Effect of grouping rules

United States v. Cox, 921 F.2d 772 (8th Cir. 1990)

"Near miss" on career offender status

United States v. Faulkner, 934 F.2d 190 (9th Cir. 1991)
United States v. Delvecchio, 920 F.2d 810 (11th Cir. 1991)

Defendant’s connection to organized crime
where there was insufficient corroboration of
agent’s testimony

United States v. Cammisano, 917 F.2d 1057 (8th Cir. 1990)

Police officer's ordinary scratches, scrapes,
and bruises

United States v. Singleton, 917 F.2d 411 (9th Cir. 1990)




Chapter Four

Training

Technical Assistance

The Technical Assistance Service Office con-
tinued to provide guideline application assis-
tance to federal judges and probation officers in
1991. In addition, the unit supported the Com-
mission on guideline application issues through
its daily contact with criminal justice personnel
applying the guidelines.

The Technical Assistance Service (TAS) has
three primary responsibilities, each of which
provides a different service to judges and prac-
titioners: the hotline service, coordination of all
training efforts, and the ongoing case review
project. TAS staff perform several additional

tasks including reviewing and commenting on

proposed amendments, participating in staff
working groups, and organizing probation officer
working groups in conjunction with various
Commission projects.

A. Hotline

Information provided through the TAS hotline
assists U.S. probation officers and judges and
their law clerks in applying the sentencing
guidelines. TAS staff readily answer questions
that do not involve subjective judgments. Ques-
tions that involve a subjective determination by
the judge, such as whether a defendant should
receive an adjustment for acceptance of respon-
sibility are answered by directing the caller’s

attention to pertinent guidelines, commentary,

25

or policy statements. Where debatable questions
or interpretations of correct application arise,
TAS staff assist the caller in understanding the

" alternative approaches while emphasizing that

such decisions are left to the courts.

The hotline is operational from Monday through
Friday between the hours of 8:30 a.m. and
5:30 p.m. (Eastern Standard Time).

Calls Received in 1991

The Technical Assistance Service responded to
2,230 questions in fiscal year 1991, an average
of 186 questions per month. Since the hotline’s
inception on November 1, 1987, TAS has re-
sponded to more than 8,000 questions from pro-
bation officers and judges.

Table 8 shows the number of questions received

in 1991 by guideline section. The greatest num- -

ber of questions (281) related to the criminal
history guidelines. Questions regarding proba-
tion and supervised release violations ranked
second (251), followed by multiple counts (131),
drug offenses (129), career offenders and crimi-
nal livelihood (110), and relevant conduct (109).

Table 9 shows the number of calls received by
individual districts. The distribution provides a
national breakdown of TAS use and in no way is
indicative of any district’s level guideline appli-
cation proficiency.
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Hotline Quality Control

In responding to hotline questions, TAS staff
regularly consult with the legal and guideline
drafting staffs in order to ensure that questions
are fully researched and accurately answered. To
assist with quality control, TAS staff maintain a
log of each call received and the response pro-
vided.

In 1988, TAS began maintaining these logs
through a computer program specifically devel-
oped to document the hotline calls. The program
provides an easily accessible database that al-
lows staffto check whether a similar question has
been asked previously, thereby speeding re-
search efforts and enabling more consistent and
accurate responses. In response to requests from
probation officers on temporary assignment at
the Commission, a similar computer program has
been developed for use in probation offices
across the nation. Called "SC_HELP" (Sentenc-
ing Commission Hotline Extended Library Pro-
gram), the program was field tested in 1991 and
is scheduled for distribution early in 1992.
SC_HELP will allow probation officers to de-
velop their own database of questions and an-
swers on a variety of topics (e.g., guideline
application, procedural issues, local rules). The
program also will include Volume V of the
Commission’s "Questions Most Frequently
Asked About the Sentencing Guidelines."

Most Frequently Asked Questions

The Commission published Volume IV of the
popular publication, "Questions Most Fre-
quently Asked About the Sentencing Guide-
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lines" in December 1990. The publication ad-
dresses substantive areas of concern in guideline
application that have been identified through
hotline calls and Commission training seminars.

Assistance in the Amendment Process

Calls to the hotline provide practical feedback to

‘the Commission about implementation of the

guidelines. For example, probation officers fre-
quently raise issues regarding clarity of language
and guideline application. TAS apprises the
Commission of such issues, thus assisting in the
drafting of more effective and understandable
guidelines. TAS also participates in the amend-
ment process through membershlp in staff work-
ing groups that focus on a particular issue or
guideline (e.g., organizational sanctions, crimi-
nal history).

In March 1991, when the Commission was devel-
oping guidelines for organizational defendants,
TAS organized a group of U.S. probation officers
and staff from the Administrative Office of the
U.S. Courts to test the draft guidelines by apply-
ing them to organizational defendants. The com-
ments and recommendations of this group were
shared with the Commission and many of their
suggestions were incorporated into the Chapter
Eight guidelines.

Later in 1991, TAS developed worksheets de-
signed to assist probation officers and practition-
ers in applying the organizational guidelines.
Field testing sessions to refine the worksheets
were conducted with 13 U.S. probation officers
in La Jolla, California, 11 U.S. probation officers
in Chicago, Illinois, and 15 U.S. probation offi-
cers in Washington, D.C. ’
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Probation Officers on Temporary
Assignment

The Commission’s temporary assignment pro-
gram for probation officers, now in its fourth year,
has proven successful in promoting guideline
application training and providing a link be-
tween the Commission and field officers. The
temporary duty consists of a six-week assign-
ment during which officers help staff the hotline,

become involved in the amendment process, and
assist in various case review projects. The Com-
mission bears the cost of the officer’s travel, per
diem, and living expenses during the temporary
assignment.

In fiscal year 1991, 22 probation officers repre-
senting 17 districts participated in the program.
The participants’ home districts represent a di-
verse geographical constituency and provide the
Commission with broad insight into sentencing

The follo.wing United States Probation Officers participated in the Commission’s tempor‘ary‘

assignment program in 1991:

Officer
Debra Speas
Michael Curtis
Tim Kozak .
John Burns
Mark Hen gemuhle
Bea Jones
Danny Sorey
Charles Harris
Walt Myers
Mike Nissen
‘Stephen Ward
Gary Yazalina
John Skozilas
Tim McTighe
Wendy White
Leslie Cory
Catherine Becker
Gennine Hagar
Reynaldo Adame =
Debra La Doucer =
"Robin Hillen

Roxanne Plater

.City (District) _
Miami, FL (Southern Florida)
Detroit, MI (Eastern Michigan)
Detroit, MI (Eastern Michigan)
Fort Smith, AR (Western Arkansas)
Newark, NJ (New Jersey)
Mobile, AL (Southern Alabama)
Lake Charles, LA (Western Louisiana)
Tulsa, OK (Northern Oklahoma)
Seattle, WA (Western Washington)
" Grand Rapids, MI (Western Michigan)
Las Vegas, NV (Nevada)
San Jose, CA (Northern Cahforma)
Baltimore, MD (Maryland)
Seattle, WA (Western Washington)
Salt Lake City, UT (Utah)
Chattanooga, TN (Eastern Tennessee)
Baltimore, MD (Maryland)
Washington, D.C. (Washington D.C. )
Laredo, TX (Southern Texas) :
Charleston, WV (Southern West Virginia)
Baltimore, MD (Maryland)
Detroit, MI (Eastern Michigan)
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practices in various regions. Since the program’s
inception, 35 districts have been represented.
Six additional districts are scheduled to send
staff during the 1992 program, increasing the
number of participating districts to 41.

Both probation officers and the Commission ben-
efit from the temporary assignment program.
During their tenure at the Commission, officers
quickly become expert in guideline application
and return to their districts as valuable resource
persons. Several chief probation officers recently
have made participation in the Commission’s
temporary assignment program a requirement
for guideline specialists on their staffs. The Com-
mission benefits from this program through in-
teraction with officers who daily apply the
guidelines. Through this contact, the Commis-
sion acquires a better understanding of the prac-
tical concerns confronting probation officers and
establishes an important communications link

with the field.

B. Traiming

Congress authorized the Commission to "de-
vise and conduct periodic training programs of
instruction in sentencing techniques for judicial
and probation personnel and other persons-con-
nected with the sentencing process." 28 U.S.C.
§ 995(a)(17) and (18). The Commission recog-
nizes that an evolving guideline system, along
with the steady influx of new practitioners, cre-
ates an ongoing need for effective training pro-
grams and materials. In 1991, the Commission
provided training to approximately 4,570 indi-
viduals at 98 training sessions across the coun-
try; participants included circuit and district
court judges, probation officers, prosecuting at-
torneyé, defense attorneys, investigative case
agents, congressional staff members, law clerks,
and staff of other government agencies. The Com-
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mission continued its collaborative training ef-
forts with the Federal Judicial Center, Depart-
ment of Justice, and Department of Treasury to
develop and refine permanent, academy-based
guideline education programs. In early 1992, the
Commission plans to conduct two week-long na-
tional training seminars for probation officers
that will focus on the significant guideline
amendments of the last two years, the developing
case law, ASSYST (see discussion below), organ-
izational guidelines, policy statements for revo-
cation of probation and supervised release, and
other Commission projects.

Court Personnel

Commission trainers and attorneys from the
General Counsel’s Office continue to provide
guideline application training to newly ap-
pointed judges at orientation programs spon-
sored by the Federal Judicial Center. Judges of
the Ninth Circuit had an opportunity to discuss
guideline sentencing issues with Commissioners
and staff at a Sentencing Institute held in Dana
Point, California, in September 1991.

The number of probation officers hired in 1991
increased dramatically compared to previous
years. The Commission delivered three days of
guideline training to approximately 610 new of-
ficers during eight orientation programs at the
National Probation and Pretrial Services Acad-
emy in Baltimore, Maryland. As an additional
component of their orientation program, new of-
ficers met with Commissioners and staff at Com-
mission offices in Washington, D.C., for
Leadership Day programs.

In conjunction with the Department of Justice’s
Advocacy Institute, the Commission in 1991 pro-
vided guideline training to more than 700 newly
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appointed assistant U.S. attorneys who attended
either the Basic Criminal Trial Advocacy Pro-
gram in Washington, D.C., or the Federal Prac-
tice Skills Seminar held in various cities across
the country.

Local Training

The Commission’s training staff conducted 38
local training programs in 1991 with an approx-
imate attendance of 1,900. The majority of these
requests came from probation officers, but train-
ing requests also came from judges, defense at-
torneys, prosecutors, and appellate court staff
attorneys. All chief probation officers, including
those who had never requested Commission
training, were encouraged to contact the Com-
mission to discuss their training needs. Through-
out 1991, Commissioners and staff lectured
widely on sentencing issues at training sessions,
academic seminars, judges’ meetings, and pro-
fessional conferences. L. Russell Burress, U.S.
probation officer from South Carolina on assign-
ment to the Commission, continued in his role as
the Commission’s primary trainer in guideline
application.

Investigative Agents

In 1991, the Commission responded to requests
from the Department of Treasury for guideline
training for Alcohol, Tobacco, and Firearms se-
nior investigative agents at the Federal Law En-
forcement Training Center in Glynco, Georgia.
Additional training for case agents was provided

through a collaborative program with the Finan-
cial Fraud Institute at the Federal Law Enforce-
ment Training Center. Drug Enforcement
Administration agents also received guideline
training from the Commission during 1991.

C. Case Review

Introduction

The Case Review Project responds to one of the
Commission’s statutorily authorized monitoring
functions by providing an in-depth analysis of
guideline application for a randomly selected set
The analysis consists of a thor-
ough review of all documents submitted to the
Commission’s Monitoring Unit, including the

of case files.

presentence report and addendum, worksheets,
plea agreement, statement of reasons, and the
judgmentof conviction order.

The Case Review Project is a valuable resource
for the Commission, providing input to the
Commission’s evaluation study, amendment pro-
cess, and development of training materials. The
following. provides a brief overview of the
project’s methodology and preliminary findings.

Project Methodology

TAS staff and U.S. probation officers on tempo-
rary assignment to the Commission reviewed a
randomly selected sample of 996 cases, which
represent approximately four percent of all cases
sentenced under the guidelines between August

1, 1989, and July 31, 1990. Table 10 provides

64  Congress authorized the Commission to "monitor the performance of probation officers with regard to sentencing

recommendations, including application of the Sentencing Commission guidelines and policy statements;" and to

"issue instructions to probation officers concerning application of Commission guidelines and policy statements"

(28 U.S.C. § 995(a)(9), (10)).
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the distribution of cases reviewed by district,
while Table 11 provides descriptive information
on mode of conviction and availability of docu-
ments for review. Figures B and C illustrate the
primary offense category and class of offense for
the sample reviewed.

As with all monitoring functions, the review only
can be as complete as the information available.
For many case files, information important to the
resolution of particular issues is missing and the
court may base its findings on information pre-
sented at the sentencing hearing that does not
appear in the case file. For example, the criminal
history section of a presentence report may as-
sign a single point for a sentence of 60 days
imprisonment. Because §4A1.1(b) would assign
“two criminal history points to a sentence of 60
days imprisonment, TAS would note this as a
discrepancy. However, TAS has no way of know-
ing whether at sentencing the probation officer
informed the court that this sentence was "sus-
pended," in which case the defendant would
correctly receive one criminal history point

under §4A1.2(a)(3).

Case review, therefore, cannot make definitive
assessments regarding whether guideline appli-
cation is "correct" in individual cases. Rather, it
illustrates general trends and highlights possible
problem areas across the sample.

TAS staff reviewed all documents in each case
file within six months of sentencing and assessed
the appropriate guideline range based on the
information available. Each section of the guide-
lines was reviewed (e.g., the base offense level,
specific offense characteristics, Chapter Three
adjustments, criminal history). This assessment
was compared with the calculation in the presen-
tence report.

30

If a discrepancy was identified, it was coded as
a potential problem in guideline application.
Possible reasons for the inconsistency were also
recorded (e.g,, misinterpretation of guideline
language, stipulations in the plea agreement).
Specific guideline sections were recorded as
having "no problems" if, based upon review of the
available information, the guidelines appear to
have been applied appropriately.

Analysis and Observations

Quantitative data compiled in the case review
process indicates that probation officers have
demonstrated a high level of proficiency in
guideline application. Accuracy rates based on
a review of the available documentation in 15
important areas of guideline application reveal

that probation officers demonstrated an accuracy

rate above 95 percent in most areas that directly
impact the sentencing range (see Table 12). For
example, in determining victim-related adjust-
ments, probation officers appeared to be accu-
rate in 100 percent of the cases reviewed. In
choosing the correct guideline, they appeared
accurate in 99.1 percent of the cases reviewed.

Guideline calculations that appeared to be most
problematic are criminal history (93.3% accu-
racy), supervised release terms (89.2% accu-
racy), and the fine range (84.3% accuracy).

The case review project’s findings have influ-
enced the guideline amendment process. For
example, the commentary to the criminal history
guidelines was amended in 1990 and 1991 to
clarify application. In 1991, the Commission
amended §5E1.2 (Fines for Individual Defen-
dants) to eliminate the determination of gain and
loss as it relates to the fine range. Consequently,
the fine range will be determined by consulting
the fine table, subject to statutory maximum
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limits. Problems in determining the correct term
of supervised release were due in part to officers
using outdated guideline worksheets. The work-
sheets have since been revised and distributed
. to probation officers across the country. -

D. ASSYST

The Staff Director’s Office coordinated im-
provements and modifications to the ASSYST
software used by probation officers as an aid to
guideline application. These improvements in-

cluded the incorporation of recent guideline

amendments, the addition of applicable case law
by individual guideline section, ex post facto
considerations, and a presentence report "shell."
In addition, function keys were updated to in-
clude 1991 guideline text and commentary. The
updated software was made available to U.S.
probation offices, the Executive Office of U.S.
Attorneys, federal public defenders, and the Na-

~ tional Association of Criminal Defense Lawyers.

during the fall.

In order to determine if there was sufficient
interest in the field to warrant continued efforts
to update and improve the ASSYST software, the
Commission, in 1991, surveyed chief probation
officers about their officers’ experiences with
ASSYST. Eighty-two percent of the chiefs re-
sponding indicated that the Commission should
continue to update and provide ASSYST to prac-
titioners. In addition, the Commission recently
conducted an initial feasibility study to deter-
mine whether using ASSYST as an electronic
data collection and transmission tool would be
compatible with the Office of Monitoring’s
datasets. The Commission hopes to use ASSYST
as an electronic data collection tool in the future.
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Table 8

NUMBER OF QUESTIONS RECEIVED BY GUIDELINE SECTION
(October 1, 1990 through September 30, 1991)

CHAPTER 1: INTRODUCTION AND APPLICATION PRINCIPLES

Application 31
Relevant Conduct 109
Other Information to be Used 2
Interpretation of References 3.
Use of Centain Information 15

CHAPTER 2: OFFENSE CONDUCT

Offenses Against the Person 33
Offenses Involving Property ' 84
Offenses Involving Public Officials 18
~ Offenses Involving Drugs , 129
Offenses Involving Criminal Enterprise and Racketeering 21
Offenses Involving Fraud or Deceit 56
Offenses Involving Prostitution, Sexual Exploitation of
Minors, and Obscenity , 6
Offenses Involving Individual Rights 6
Offenses Involving Administration of Justice 43
Offenses Involving Public Safety 85
Offenses Involving Immigration, Naturalization, and Passports 12
Offenses Involving National Defense 3
Offenses Involving Food, Drugs, Agriculture Products 2
Offenses Involving Prisons and Correctional Facilities - 9
Offenses Involving the Environment 9
Antitrust Offenses A 2
Money Laundering and Monetary Transaction Reporting 21
Offenses Involving Taxation ‘ : 44
Other Offenses 49
CHAPTER 3: ADJUSTMENTS
Victim-Related Adjustments ' 26
Role in the Offense : 62
Obstruction 52
Multiple Counts 131
Acceptance of Responsibility ' 32
CHAPTER 4: CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD
Criminal History 281
Career Offenders and Criminal Livelihood 110

CHAPTER 5: DETERMINING THE SENTENCE

Sentencing Table 2
Probation 8
Imprisonment 22
Supervised Release 26
Restitution, Fines, Assessments, Forfeitures 48
Sentencing Options 4
Implementing the Total Sentence of Imprisonment - 54
Specific Offender Characteristics - 7

Departures 44



CHAPTER 6: SENTENCING PROCEDURES AND PLEA AGREEMENTS
Sentencing Procedures
Plea Agreements

CHAPTER 7: VIOLATIONS OF PROBATION AND SUPERVISED RELEASE
Introduction to Chapter Seven
Probation and Supervised Release Violations

CHAPTER 8: SENTENCING OF ORGANIZATIONS
Fines
Corporate

OTHER QUESTIONS
Amendments
Miscellaneous
Old Law/New Law
PSR
Statutory/Legal
Juvenile
Monitoring ,
Statement of Reason

Assyst
Other Questions

TOTAL QUESTIONS

2,230
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HOTLINE CALLS RECEIVED BY DISTRICT

Table 9

(October 1, 1990 through September 30, 1991)

DISTRICT NUMBER DISTRICT " NUMBER
Alabama Missouri
Northern 8 Eastern 37
Middle 3 Western 21
Southern 13 Montana 34
Alaska 10 Nebraska 21
Arizona 22 Nevada 15
Arkansas New Hampshire 4
Eastern 14 New Jersey 34
Western 8 New Mexico 35
California New York
Northern 47 Northern 12
Eastern 7 Eastern 9
Central 17 Southern 27
Southern 15 Western 10
Colorado 40 North Carolina
Connecticut 26 ' Eastern 41
Delaware 13 Middle 28
District of Columbia 62 Western 37
Florida North Dakota 10
Northern 27 Ohio
Middle 32 Northern 14
Southern 98 Southern 24
Georgia Oklahoma
Northern 48 Northern 15
Middle 6 Eastern 20
Southern 11 Western 20
Guam 4 Oregon 7
Hawaii 1 Pennsylvania
Idaho 11 Eastern 45
lilinois Middle 22
Northern 38 Western 6
Central 19 Puerto Rico 22
Southern 14 Rhode Island 8
Indiana South Carolina 9
Northern 41 South Dakota 29
Southern 12 Tennessee
lowa Eastern 21
Northern 8 Middle 18
Southern 13 Western 27
Kansas 32 Texas
Kentucky Northern 14
Eastern 13 Eastern 27
Western 11 Southern 43
Louisiana Western 47
Western 31 Utah 8
Eastern 25 Vermont 13
Middle 6 Virgin Islands 5
Maine 11 Virginia
Maryland 38 Eastern 106
Massachusetts 14 Western 31
Michigan Washington
Eastern 29 Eastern 0
Western 6 Western 17
Minnesota 10 West Virginia
Mississippi Northern 28
Northern 19 Southern 12
Southern 18 Wisconsin
Eastern 24
Western 16
Wyoming 4



DISTRICT

Alabama
Northern
Middle
Southern

Alaska

Arizona

Arkansas
Eastern
Western

California
Northern

Eastern
Central
Southern
Colorado
Connecticut
Delaware
District of
Columbia
Florida
Northern
Middle
Southern
Georgia
Northern
Middle
Southern
Guam
Hawaii
Idaho
lllinois
Northern
Central
Southern
Indiana
Northern
Southern
lowa
Northern
Southern
Kansas
Kentucky
Eastern
Western
Louisiana
Western
Eastern
Middle
Maine
Maryland
Massachusetts
Michigan
Eastern
Western
Minnesota
Mississippi
Northern
Southern

NUMBER

N =0 o

N

19
29
40
10

15

28
41

@ - N

Table 10

CASE REVIEW PROJECT
CASES REVIEWED BY DISTRICT (N = 996)

PERCENT

(0.8%)
(0.5%)
(0.1%)
(0.2%)
2.7%)

(0.7%)
(0.5%)

(0.9%)

(1.9%)
(2.9%)
(4.0%)
(1.0%)
(0.5%)
(0.5%)

(1.5%)

(0.6%)
(2.8%)
(4.1%)

(1.2%)
(0.6%)
(1.1%)
(0.0%)
(0.3%)
(0.1%)

(1.0%)
(0.4%)
(0.5%)

(0.9%)
(0.5%)

0.2%)
(0.1%)
(0.8%)

(1.0%)
(0.9%)

(1.6%)

(2.0%)
(0.5%)
(0.9%)

(0.3%)
(0.7%)

DISTRICT

Missouri
Eastern
Western

Montana

Nebraska

Nevada

New Hampshire

New Jersey

. New Mexico

New York
Northern
Eastern
Southern
Western

North Carolina
Eastern
Middle
Western

North Dakota

Ohio
Northern
Southern

Oklahoma
Northern
Eastern
Western

Oregon

Pennsylvania
Eastern
Middle
Western

Puerto Rico

Rhode Island

South Carolina

South Dakota

Tennessee
Eastern
Middle
Western

Texas
Northern
Eastern
Southern
Western

Utah

Vermont

Virgin Islands

Virginia
Eastern
Western

Washington
Eastern
Western

West Virginia
Northern
Southern

Wisconsin
Eastern
Western

Wyoming

s

NUMBER

13
19
6
5
9
1
16
17

AR OWa 5 OO w

N3

PERCENT

(1.3%)
(1.9%)
(0.6%)
(0.5%)
(0.9%)
(0.1%)
(1.6%)
(1.7%)

(0.8%)
(3.3%)
(3.5%)
(0.9%)

(0.5%)
(0.3%) -
(0.5%)
(0.2%)
(0.5%)
(1.0%)
(0.7%)

(1.0%)
(0.6%)
(0.9%)

(2.4%)
(0.6%)
(6.2%)
(6.0%)
(0.6%)
(0.2%)
(0.4%)

(2.6%)
(1.1%)

(0.6%)
(0.7%)

(0.7%)
(1.3%)

(0.1%)
(0.7%)
(0.1%)



Table 11

CASE REVIEW PROJECT DESCRIPTIVE STATISTICS

Mode of Conviction (N=996)

Type Number (percent)
Trial by Jury 139 (14%)
Trial by Judge 15 (1.5%)
6 (0.6%)

Trial (no information as to jury or judge)

Plea

836 (83.9%)

Availability of Plea Agreements for Review (N =835)

Number (percent)

Written plea available

408 (48.8%)

Written plea exists but is not available
for review

268 (32.1%)

Pleaded guilty as charged and no plea agreement

151 (18.1%)

Pleaded guilty; indeterminable whether
plea agreement exists

8 (1.0%)

Availability of Documentation for Review (N =996)

Available Not Available
Document
) No. Percent No. Percent
Presentence Report “ 996 (100.0%) 0 (0.0%)
Statement .of Reasons 743 (74.6%) 253 [ (25.4%)
Addenduni 659 (66.2%) 337 (33.8%)
Worksheets , 963 (96.7%) 33 (3.3%)
Judgment of Conviction | 984 (98.8%) 12 (1.2%)




Table 12

CASE REVIEW PROJECT
SUMMARY OF FINDINGS

GUIDELINE AREA REVIEWED ACCURACY RATE
(N=996)

Choice of Guideline (§1B1.2) 99.1%

Relevant Conduct (§1B1.3)
in determining the ,
base offense level : 95.9%

Relevant Conduct (§1B1.3)
in determining specific offense

characteristics 98.5%
Victim related adjustments 100.0%
Role adjustments , 96.5%
Obstruction : 99.7%
Acceptance of Responsibility : | . 97.7%
Multiple Counts | . . 98.2%
Criminal History o 93.3%
Career Offender . . 99.7%
Sentencing Options o 98.7%
Supervised Release Terms 89.2%
Probation Terms - 97.8%
Fine Range | | “ ' 84.3%
Departures | | _ 95.1%

SOURCE: U.S Sentencing Commission Case Review Database; 8/1/89 - 7/31/90




Chapter Five

Research

A. MONITORING

Background and Data Collection
Actiities

Statutory Requirements

The Monitoring Unit collects, prepares, and
analyzes data on guideline sentences to support
the Commission’s varied activities. As author-
ized by Congress, the Commission has numerous
research responsibilities, including:

@ the establishment of a research and de-
velopment program within the Commis-
sion to serve as a clearinghouse and
information center for the collection,
preparation, and dissemination of infor-
mation on federal sentencing practices

(28 US.C. § 995(a)(12));
;
® the publication of data concerning the
sentencing process (28 U.S.C.

§ 995(a)(14));

® the systematic collection and dissemina-
tionjof information concerning sentences
actuially imposed and the relationship of
such sentences to the factors set forth in
section 3553 (a) of title 18, United States
Code (28 U.S.C. § 995(a)(15)); and

® the systematic collection and dissemina-
tion of information regarding the effec-
tiveness of sentences imposed (28 U.S.C.

§ 995 (a)(16)).
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In large part, the Commission’s systematic col-
lection and reporting of information on guideline
cases drives the agency’s research mission. As
required by Congress:

The appropriate judge or officer shall sub-
mit to the Commission in connection with
each sentence imposed (other than a sen-
tence imposed for a petty offense, as de-
fined in title 18, for which there is no
applicable sentencing guideline) a written
report of the sentence, the offense for
which it is imposed, the age, race, and sex
of the offender, information regarding fac-
tors made relevant by the guidelines, and
such other information as the Commission
finds appropriate. The Commission shall
submit to Congress at least annually an
analysis of these reports and any recom-
mendations for legislation that the Com-
mission concludes is warranted by that

analysis (28 U.S.C. § 994(w)).

Pursuant to its authority under 28 U.S.C.

§8 994(w) and 995(a)(8), and after discussions

with the Judicial Conference Committee on
Criminal Law and the Administrative Office of
the U.S. Courts (AO), the Commission requested
that probation offices in each judicial district
submit the following documents on every case
sentenced under the guidelines:

® Presentence Report (PSR)

® Guideline Worksheets

® Report on the Sentencing Hearing (state-
ment of reasons for imposing sentence as

required by 18 U.S.C. § 3553(c))
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® Written Plea Agreement (if applicable)
e Judgment of Conviction

USSC Data Collection

Throughout fiscal year 1991 (October 1, 1990,
through September 30, 1991, hereinafter
"1991"), the Monitoring Unit progressed sub-
stantially in its development of a comprehensive
computerized data file on defendants sentenced
under the guidelines. Data collection is proceed-
ing on the three major data collection modules
that have been fully implemented. A fourth data
collection module monitoring court decisions
regarding probation and supervised release vio-
lations has been developed and implemented.

Module I, Receipt Control, is a document
control system that provides a mechanism for
.identifying cases. Data collection activities in
this module were enhanced to capture informa-
tion no longer available from the AO’s Federal
Probation Sentencing and Supervision Informa-

tion System (FPSSIS). Module II, Basic Sen-
tencing Information, collects sentencing

information on each case as documented in the :

Judgment of Conviction order, as well as statu-

tory and guideline provisions from the Presen-

tence Report and Report on the Sentencing
Hearing. Module III, Guideline Application
and Departures, captures the complete range
of guideline decisions made by the court and
departure information on each case. The Proba-
tion and Supervised Release Violation
Module monitors court decisions and im-
plementation of the Commission’s violation pol-
icy statements.

{

The Commission will implement several addi-
tional modules for research purposes to capture
additional information on real offense behavior,
plea agreements\, factual disputes, criminal his-
tory, and offender characteristics. Data collec-
tion for these modules will involve a sampling of
cases rather than the entire population.

The Monitoring Unit data file for 1991 provides
the Commission and the public with frequencies
and descriptive statistics on all guideline cases
sentenced within the year. This file, with indi-
vidual identifiers deleted, is available through

the Inter-University Consortium for Political and

Social Research at the University of Michigan.
The Commission will forward additional data
files to the Consortium on a regular basis.

In 1991, Monitoring participated in several
Commission-wide research activities, including
the Evaluation and Mandatory Minimum pro-
jects. The Unit provided research and data anal-
ysis for requests from Congress, judges, and
probation offices, as well as its standard support
of Commission working group and amendment
activities,

Data Collection Issues

The Commission received documentation on
33,419 cases sentenced under the Sentencing
Reform Act between October 1, 1990, and Sep-
tember 30, 1991.%° As used in this report, a
"case" is defined as a single sentencing event
(even if it includes multiple indictments or mul-
tiple convictions consolidated for sentencing).

65  Reported figures exclude cases involving solely petty offenses, organizational defendants, or diversionary sentences.
The USSC Monitoring data file used for this report, MONFY91, includes cases sentenced during fiscal year 1991
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~ With the elimination of sentencing factors from
the AQ’s FPSSIS data entry system, the Monitor-
ing Unit has no direct way to ascertain, as in
previous years, the ratio of guideline to pre-
guideline cases or the rate in which guideline
cases are reported to the Commission. However,

information available from the AOQ’s Criminal -

Masterfile can provide a close approximation of
the ratio of guideline to pre-guideline cases in
the system, a ratio that has been steadily increas-
ing since 1987. By June 1991, approximately 74
percent of the cases reported to the AO were
sentenced under the guidelines (see Figure

D).56

Despite possible reporting problems experi-
enced by the Monitoring data system, differences
in general characteristics or descriptive statis-
tics about the national population of defendants
sentenced pursuant to the guidelines are ex-
pected to be minor. However, reporting problems
specific to individual districts or offices may
result in more substantial difficulties if general-
izations are made to the actual district popula-
tions. It is important to note that all data
collected and analyzed by the Commission re-

flect only reported populations (i.e., cases in

which appropriate documentation was forwarded
to the Commission).

While the degree of potential non-reporting is
estimated to be small, further study would be
required to uncover any biases associated with
non-reporting. For example, one known report-
ing bias arising from fewer reported magistrate
cases is the potential for slightly higher rates of
imprisonment, longer average prison terms, and
fewer cases among less serious crimes. Other
unknown reporting biases could enhance or
counteract these biases.

As noted previously, the Commission should re-
ceive up to five documents on each case sen-
tenced pursuant to the guidelines. See Table 13
for the document submission rate by circuit and
district. In 1991, the Commission received Pre-
sentence Reports (PSR) for 96.9 percent of the
cases (in an additional 2.4% of the cases the PSR
was known to have been waived) and Judgment
of Conviction Orders for 99.5 percent of the
cases. Guideline Worksheets were received for
91.1 percent of the cases, and Written Plea
Agreements or other com%arable documents for
58.5 percent of the cases. 7

The submission rate for the Report on the Sen-
tencing Hearing (statement of reasons) has in-
creased significantly during the past four years,
rising to 92.4 percent for cases sentenced in

FY1991.cor‘r_1_pared to 79.1 percent in FY1990,

that were received by the Commission as of January 17, 1992.

66  In previous years, guideline and pre-guideline comparisons were available from the Administrative Office of the
U.S.