
Honorable Wi l liam W. Wilkins , Jr . 
Chairman 

U.S . Department o f Justice 

Drug Enforcement Administration 

ll'ashington. D.C. 10537 

United States Sentencing Commission 
Washington , D. C. 20002- 8002 

Dear Judge Wilkins: 

We have reviewed parag raph number 10 of the proposed 
amendments to the Sentencing Guidelines. That paragraph would 
amend the guidelines so as to exclude the amount of any 
uningestible , unmarketable portions of drug mixtures. 

As the head of the Office of Forensic Sciences of the Drug 
Enforcement Adm i nistration (DEA) , I wish to express a particular 
concern that we have about the ability of DEA laboratories to 
conduct procedures which may be expected as · a result of this 
amendment . Please note that this letter concerns only the 
ability of DEA to separate the relevant parts of controlled 
substance mi xtures from the excluded part, pursuant to the 
proposed amendment . We have expressed certain other concerns 
about this proposed amendment to the Criminal Division of the 
Department of Justice , and we understand that they will 
communicat e them to you . 

I t is often not possible for DEA chemists to extract all of 
the cont r olled substance(s) from a "mixture" such as a suitcase 
or a statue that has been saturated with or bonded to the 
contr olled substance. Our chemists must worK withi n reasonable 
safety and health standards which do not permit them to utilize 
methods of extraction that may be ut i lized by those trafficking 
in il l egal controlled substances . Such extractions will often 
necess i tat e, for example , the use of such amounts of 
sol vents as to pose a substantial health risk to the chemist . 

Our chemists will be able to identify the natu r e of the 
contro l led substance(s) present , and will often be able to make 
reasonabl y accurate extrapolations or of the likely 
amount of the controlled substance(s) in the particular item . I 
am informed by ou r Office of Chief Counsel that such e vidence is 
often considered sufficient for purposes of sentencing . See , 

Uni ted St ates v . Uwaeme, 975 F.2d 1016 (4th Ci r . 1992T; 
United States v. Clonts , 966 F. 2d 1366 (lOth Cir . 1992); 
United States v . Hilton , 894 F. 2d (1st Cir . 1990). However , 
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I am concerned that the implication of this proposed amendment is 
that such separation of all of the controlled substance(s) from 
the excluded part will usually or always be possible . Therefore, 
it is our request that you acknowledge this problem in the 
commentary to the amended paragraph , and explicitly refer to the 
possible necessity to rely upon reasonably supportable estimates 
of the amount of the controlled substance(s) present in such 
"uningestible, unmarketable mixtures." 

Thank you very much for your consideration of our comments 
on this matter . Please do not hesitate to contact us if we can 
provide any further information. 

Sincerely , 

Aaro 
Deputy Assistant Administrator 
Office of Forensic Sciences 
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The United States Sentencing Commission 
One Columbus Circle, N. E. 
Suite 2 -500 · 
Washington, . D.C. 20002-8002' 

ATTN: Public Information 

Dear Commissioners: 

Telephone (415) 556-7112 

I am writing to implore you to correct the terribly unrair, 
and indeed cruel, LSD guidelines that r equire the weight of the 
carrier medium to be weighed in the determination of the offense 
level for LSO offenses. The weight of the paper·, cardboard or 
sugar cUbe obviously has nothing to do with the culpability of the 
defendant or, more importantly, the weight of the LSD involved in 
the crime. 

I have witnessed the harsh results of this ridiculous offense 
level methodology ·first-hand. One of my clients, a single mother 
of two adolesce.rit children, is currently serving a 24 year 
sentence. She. has no prior record. She is not a drug kingpin and 
has never hurt anybody, to my knowledge. Yet·, under the. Draconian 
LSD guidelines, her children will be about 30 years old before she 
sees them outside of prison walls. I have enclosed a copy of the 
Eighth Circuit's decision affirming her conviction and sentence. 
! urge your particular attention to the dissent's discussion of 
the sentence for just ona illustration of how ridiculous the bases 

. for LSO sentencing can be. 

Wouldn't a simple rule to just include the amount of pure LSD 
make sense? 

BPB:pt 
Enclosure · 

Sincerely, 

BARRY J. PORTMAN 
Federal Public Defender 

. BRIAN P. BERSON 
Assistant Federal Public Defender 
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VIA FAX C202l 273-4529 

United States Sentencing Commission 
1 Columbus Circle, N. E. 
Suite 2-500 
washington, o.c. 20002-8002 
ATTN: Public Information 

To: Honorab1e Sentencing Commission: 

--- :... .: 

<-tO!:. l 
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I am an active criminal defense lawyer and am writing to 
comment on two of the most serious areas of abuse that I have 
personally witnessed in my law practice. 

AMENDMENT NQ. 'Q - (pq. 25) - Money Laundering (Chapter Two, 
Part S) - Sections 251.1 and 251.2 in Sections 2Sl.4 
and 2Sl.41 Ties offense 1evel closer to seriousness of offenses. 

In the area of white collar crime this area of the guidelines 
is the one most frequent1y abused by prosecutors. In plea 
bargaining negotiations, we are frequently told "if you don't plead 
to the mail fraud, then we will charge him with money laundering". 
It is very unfair when someone can get 6 to 10 months for a mail 
fraud scheme, and then 40-something months for depositing the check 
that was the object of the mail fraud. In the place it does 
not make good sense, and in the second place it is a very unfair 
advantage for the Government . Further, it does not in any way mete 
out fair punishment. 

It i• very sLmply an arrow that should be removed from the 
Government's quiver. 

AHENPMENT NO. 40 - (pq. 63} - 100 to 1 RAtio of ckack vs. 
Pgwder Cocaine; There is in fact little scientific support for the 
100 to 1 Ratio, and unquestionably black persons are impacted by 1' very unfair requirement. I proved in the case of United 
States v. Hutchinson, in the United States District Court for the 
Western District of Oklahoma, Case No. CR-92-31-T, that of all • 
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crack cases since the guidelines (November l, 1987) in the Western District, 94.39% of the defendants were black. 
The enormous disparity in sentences, and the unduly harsh requirements of the guidelines have resulted in the life imprisonment of many persons who deserve a substantially shorter sentence. This should be done immediately, and retroactively. 

JWC/S'It 
t-.N.SC 

Thank you for the opportunity to comment on the guidelines. 

ly 

e, III 

TOTAL P.03 
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United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington , D.C. 2002-8002 

Dear Honorable Commissioners: 

March 12, 1993 

- , ·..:;. \,--· . ... __ 

I read with interest the February 3, 1993, issue of THE CRIMINAL LAW REPORTER-
published by the Bureau of National Affairs. 

. . 
It is· my opin_ion that the federal sentencing guidelines indeed are worthy of 
refinement. In general, the courts have assumed too much in accepting prosecutors' 
statements of related circumstances as they relate to sentencing . In my observation, 
these "related circumstances" are often. no more than allegations which have not been 
investigated. Therefore, resulting sentences have been more harsh than warranted . 

The specific purpose in . writing this letter is to support the proposed amendment to 
subsection (c) of Section D 1. 1 . There should be no question as to whether or not 
only the actual weight of the LSD itself should be counted. It is the actual drug 
activity itself, after all, that harms society. To penalize citizens for their selection of 
a carrier medium is absurd. The practical effect of the existi'ng sentencing guideline 
is to further overcrowd our prison system and to actually inflict unwarranted injustices 
upon guilty persons and their innocent families. 

· I offer you this comment not without sympathy for the overall Drug War or for those 
who fight it. iv1y fiist front line experiences with tlie control of illegal substances was 
in the 1960's as a U. S. Military officer. For quite some time I shouldered the 
responsibility for drug control enforcement in a large Army Tank Unit. The ruthless 
greed and ·vi?lence are things that can never be described adequately. 

Much later in my civilian career; I served as the Executive Director of Drug Free 
America. Despite some r:nonumental efforts by those involved, that National not-for-

, profit organization was forced · to close its doors, as were· many others engaged in 
similar efforts, because public support simply could not find ·consensus in how· to 
defeat the problems which' drugs inflict on our civilization. · · · 

However, there were some concerns that were voiced consistently by many 
constituencies. Among them was the fear of over-punishing the relatively low volume 
players (intermediaries to sellers and users). 

M APLEMooR CoRPORATION, 1360 B EVERLY RoAD, S uiTE 305, M cLEAN, VA 22101 703-821-3544 FAX 703-448-1236 
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While an argument certainly can be made for attempting to cripple the drug supply 
system by the participation of intermediaries and users by holding over 
them the system's enforceable threat of awful, costly penalties for their participation 
no one ever argued seriously that such penalties would do much more than simply 
force the major players to change their marketing and distribution methods; a 
delaying tactic to permit the "system" to find other, more effective "solutions." The 
real rub comes in the fact the problem is not strictly a business one. It is not simply 
a matter of economically discouraging an established sales and distribution system. 
It is a matter too of balancing the rights of individuals within the of very 
fundamental philosophies underlying our entire legal system. 

The foregoing is not a suggestion that the rights of individuals always outweigh those 
of society as a whole. However, when we include as a component of the definition 
of a criminal act the physical weight of the container of an illegal substance, we 
fabricate an irrelevant, alternative meaning for the word "severity" which is 
inconsistent with the harm or potential harm of the act. For any sentencing guidelines 
framework to work in a truly just system, the very definition of the crime must be 
accurate, and consistent based upon sound reasoning. The proposed amendment of 
subsection (c) of section 201.1 will ensure that penalties under the Sentencing 
Guidelines will be consistently applied relative only to the actual weight of the illegal 
substance itself. In my opinion, the Sentencing Guidelines must be amended as 
proposed. I strongly urge the Commission to accept that proposal. 

. . 

Sincerely, 

William V. Burke 
President 
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United States sentencing c ommission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Commissioners: 

This letter concerns the series of proposed amendments to 
the sentencing guidelines. I am writing to advocate the 

of proposed Amendment SO, which will eliminate 
weight of the carrier in LSD cases, allowing the 

actual weight of the drug, not the carrier weight, in 
determining the offenders sentence. 

I believe Amendment so will correct the current inequity 
in the sentencing of LSD offenders. I believe that LSD 
offenders are being and have been sentenced far in excess 
of what justice requires due to tha inclusion of the 
carrier medium. 

I also advocate passage of proposed amandment 56, which 
would allow ror the correction of the previous 

which were enacted with 90od intent, but in 
practice have proven to be at at odds with Congress's 
mandate to the Sentencing Commission to promote 
uniformity of sentencing. 

Thank you for your consideration regarding this matter. 

sincerely, 

Virginia L. Conroy 
2187 Clifton 
st. Louis, MO 63139 

** TOTAL ** 
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March 12 , 1993 

Honorable William Wilkins , Jr. 
Federal Sentencing Commission 
One Columbus Circle , N.E. 
Suite 2- 500 
South Lobby 

DC 20002-8002 

I n Re: Proposed Amendments By The 
Prac titioners Advis ory Group 

Dear Judge Wilkins : 

The Board of Directors of the Pennsylvania 
Association of Criminal Defense Lawyers wishes to express our 
approval of the proposed amendments to the Federal Sentencing 
Guidelines as submitted by the Practitioners Advisory Group . 
As practitioners , we experience first - hand the impact of the 
Guidelines not only on our clients but on the entire judicial 
system . 

In stating our support , we draw particular 
attention to the following: 

Proposed Amendment 35. Treatment of acquitted 
conduct under §1Bl.3 Relevant Conduct. PACDL 
prefers Option 1 yet recognizes that the majority 
of conduct deemed relevant conduct for sentencing 
purposes is generally not incl uded in acquitted 
counts but is most often "uncharged conduct " . 
Further, we believe that any conduct used for 
sentencing should meet the beyond a reasonable 
doubt standard and should be submitted to the trier 
of fact during trial. 

Proposed Amendment 36. Rule 11 procedure . PACDL 
supports the recommendation in this comments. It 
should also be noted that the Federal Court section 
of the Allegheny County Bar Association is 
recommending that the local rules for the Western 
District of Pennsylvania be amended to requi re a 
pretrial conference including the Government 
prosecutor, the defe ndant and the probation officer 
in order t o discl ose the facts and circumstances of 
the offense and the offender characteristics 
applicable to Sentencing Guideline range. 



• Honorable Williams Wilkins, Jr . 
March 12, f-9'93· 
Page Two 

Proposed Amendment 39 . of offense level for 
drug quantity . PACDL supports overall scheme of 

proposed amendment and believes that a maximum 
offense level of 36 achieves the purpose of the 
Sentencing Guidelines 

The proposed amendments by the Practitioners Advisory 
Group are a definite improvement upon t he Federal Sentencing 
Guidelines as they presently exist. The input of attorneys who 
work with Guidelines on front line'' must always be given 
high priority . PACDL supports the e fforts of the Advisory Group. 

Very sincerely , 

Caroline M. Roberto 
Board Member and Chair of the 
Sentencing 

CMR : abs 

• 
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P.O. Box 6274 
ROME, GEORGIA 
30162-6274 

-. 
KAREN S. WILKES 

ATTORNEY AT LAW 

201 BROAD STREET, SUITE 404 

March 11, 1993 

ATTN: Public Information 
u.s. Sentencing commission 
One Columbus Circle, N.E. 
Suite 2-500, south Lobby 
Washington, D.C. 20002-8002 

Dear Commissioners: 

TELEPHONE: 
(404) 291-0336 

As a young trial attorney and taxpaying citizen, I send 
you a resounding vote of confidence for the proposed 
amendments to the Sentencing Guidelines. 

Although I question the wisdom and legality of the 
Guidelines, I commend the Commission's efforts to bring back 
some degree of common sense and fairness to the sentencing 
process. As we have all seen, the current system has led to 
a most deplorable paradox: the ringleaders and most 
notorious criminals actually serve less prison time because 
they have more information to "assist" the government. This 
is not justice. 

The drastic sentences that are now imposed for drug 
offenses are equally deplorable. Non violent drug offenders 
are needlessly crowding our prisons and costing us billions 
of dollars. so, I particularly encourage you to support the 
proposed amendments to the drug quantity table in Section 
201.1. 

Finally, I urge you to reconsider the definition and 
penalty enhancements for "career offenders. 11 The current 
definition is much too inclusive to result in such harsh 
penalties. Two different types of crimes committed within 
15 years is hardly a "career" in crime, and hardly justifies 
adding ten or more years to a sentence. 

This became painfully clear to me in a recent case 
where one of my clients was sentenced under the Guidelines 
for conspiracy to distribute 5 kilograms of cocaine. No 
cocaine was seized; no witness bought cocaine from my client 
or sold cocaine to my client. The only cocaine allegedly 
received by my client was the result of a mistaken 



i 

• 

• 

• 

u.s . sentencing Commission 
Page Two.:- -. ' 
March 11, 1993 

delivery of a kilogram instead of an ounce . 
client was sentenced to 360 months . 

For this, my 

No one deserves this sentence, regardless of his past, 
and I urge you to make every effort to put an end to this 
type of disproportionate punishment . You should pass the 
proposed changes to the drug quantity table, and you should 
apply them retroactively. Nothing less will repair 
injustices like this one . 

Please keep my words, and the plight of my client, in 
mind as you consider the proposed amendments. Also, listen 
carefully to the representatives of Families Against 
Mandatory Minimums ( FAMM). They have horror stories just 
like mine. 

I will watch closely as you debate the proposals, and I 
pray that justice will be done . 

Karen s . Wilkes 

KSWjkvd 
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KLINGER, ROBINSON, M c C USKEY & F ORD 
AT L AW 

401 OLD MARION ROAD N.E. 

Ac.ldress: P.O. Box 10020 

CEDAR RAPIDS, IOWA 5241 (}()()20 

March 10, 1993 

United States Sentencing Commission 
One Columbus Circle N.E. 
Suite 2-500 
Washington, DC 20002- 8002 

ATTENTION: PUBLIC INFORMATION 

Dear Sirs: 

TELEPH()NF. 

CABLE: TC,.Sitl'll 

F.-\CSIMILE 

(31 

It is my understanding that there is currently a proposal to 
take the carrier weight out of LSD sentencing before the 
Sentencing Commission with respect to the United States 
Sentencing Guidelines . 

I have seen in connection with my representation of people 
charged with LSD-related offenses the impact that adding the 
carrier weight in has. In one particular case tha t I am aware 
of, it increased the number of grams from slightly in excess of 
11 to over 300. As you can tell, the impact such an increase 
would have would be substantial. 

I think to remove the requirement of the carrier weight would 
bring LSD offenders more in line with offende rs in other drug-
related cases as contempla ted by the Federal Sentencing 
Guidelines. 

I want to tha nk the Sentencing Commission for its review of 
this matter. 

GLR:jsak 

Very truly, 

KLINGER, ROBINSON, McCUSKEY & 
FORO.._p ·; 

. /1 .. , 

/ 
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March 10, 1993 

Attn: Public Information 
u.s. Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 South Lobby 
washington, D.C. 20002-8002 

Dear Commissioners: 

. . - .. 

I am writing to you today to express my interest and support 

of the 3 3 proposed amendments that would reduce drug sentences. My 

interest is personal as well as a concerned taxpayer. 

My son was sentenced to 30 years under the Criminal career 

law. At the time when the arrests were taken, my son was at work. 

The codQf&ndants that were arrested all pleaded quilty. Not one of 

them received the time my son did. The person that the DEA was 

investigating had prior felonies also, but he didn't receive such 

harsh sentencing. 

I spent everyday at the trial and was astonished as to how the 

judicial system has failed. The judge apologized for having her 

hands tied by the sentencing guidelines. This is disgraceful for 

a judge to be striped of their expertise. 

This just makes me wonder what type of respect can our youths 

expect of our government, when I see the government has no respect 

for human lite. 

I worked hard to raise my sons properly. I'm a caring, 

responsible, and level thinking individual. I just can't imagine 

my sons life being destroyed by a law that can be revised. 

I believe there are other alternatives to this issue. I'm not 

saying don't· punish an individual, I'm saying, let the time fit the 

crime. I very rarely hear of the government setting up treatment 

programs, or prevention programs for this nationwide problem on 

drugs. I believe the drug game is a sickness like anything else, 

such as a tooth ache. It must be treated . 

I would greatly like to believe in my government, but its 

extremely difficult. 
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I'm not only concerned for my son, I'm also concerned tor 

first time offenders who are given outrageous sentences. 

Let's get these issues resolved and use these tax paying 

dollars for treatment, prevention, and educate our people. 

Respecttully, 

Brenda smith 
4508 15th Street, N.W. 
Washington, D.C. 20011 

/bs 

cc: President Clinton-White House 
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FIRST NATIONAL BANK 
CAPITAL CITY GROUP 

P.O. Box soo- Taitahassee. Flonda 32302-0900 
(904) 224-1171 

10, 1993 

Attn: Public Inform:ttion 
U. s. Sentencing Ccmnission 
One Columbus Circle, NE 
Suite 2- 500, South I.Dbby 
Washington, D. c. 20002-8002 

Dear Manbers: 

5:1- We SUPfX)rt prop::>sed arnerrlrnents to reduce drug sentences as errlorsed by Families 
-;\' Against Marrlatory Min:ilnums. Please give their representatives every consideration. 

They kn::Jw the problens we families face . 

Qlr 39 year old son was convicted in a drug conspiracy case because a governrrent-
arranged "sting" group discussed locations at his hanesite. He received a 10 year 
sentence! He is a oon-violent first tirre offerrler . The real victim 'l.s his son, our 
totally blameless 3 1/2 year old grarrlson. We are helping our daughter-in-law raise 
this iill'X)Cent child. We hope for relief on appeal. We have N.1l' received the justice 
in which we were raised to believe. PLEASE help our family arrl others like us help 
ourselves . 

'!hank you for your attention • 

. Sincerely y ) p 
( --, ' • "-

New 1 M. arrl Richard M. lee 
413 East Park Avenue 
Tallahassee, Florida 32301 
(904) 222- 1155 

cc: Families Against Mandatory Min:iinums (202) 457- 5790, Julie Stewart 
Bill Clinton, United States President 

Re: 

Bob Graham, Florida Senator 
Connie Mack, Florida Senator 
Pete Peterson, Florida Representative 
Clyde Taylor arrl Judge Griffin Bell , Attorneys 
George Martin croy - 09645-017 
Case No. 92700300405 1M: rthern . . f 1 'da u. s. D1stn.ct court for the No D1str1ct o F or1 , 
Main Office • 217 North Monroe Street 
Capitol Center Branch • 116 East Jefferson Street 
South Monroe Street Branch • 3404 South Monroe Street 
Thomasville Road Branch • 3501 Thomasville Road 

Pensacola Division 
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NALO E. ZIEGLER 
U .S . DISTRICT JUDGE 

"12·044•3333 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICTOI" PENNSYLVANIA 

PITTSBURGH, PENNSYLVANIA 15219 

March 10, 1993 

Hon. William W. Wilkins, Jr., 
Chairman, u.s. Sentencing Commission 
Suite 2-500, South Lobby 
One Columbus Circle Northeast 
Washington, D.C. 20002-8002 

Dear Judge Wilkins: 

Re: United States Sentencing Guidelines 

I am responding to the invitation of the Sentencing 
Commission to comment on the proposed amendments to the 
Guidelines and the proposals of various groups. I have served as 
a state court trial judge for five years and a federal district 
court judge for 15 years in a metropolitan area. Hence, I bring 
to my work a fair understanding of Qest and worst of 
criminal justice syst.ems ·in reviewing the Propo.sed ·Guideline· 
Amendments . . In my judgment, the federal sentencing guidelines 
are to the state court guidelines .in Pennsylvania, arid 
therefore I have scanned the Proposed Amendments in·an =attempt to 
select the amendments that will improve the federal sentencing ·· 
scheme. · 

Proposed Guideline Amendment No. 1, Pg. No. 1 should be 
adopted as urged by the Practitioners Advisory Group in Option 1 
at Pg. 56. Most citizens and virtually every juror would be 
shocked to learn that a court is required to include conduct in 
the sentencing equation that their representatives have found not 
proven by the prosecution. In addition, any exception to a 
complete bar of such evidence strikes most informed observers as 
unfair and one-sided. Prior to the guidelines, federal trial 
judges did not consider acquitted conduct at the time of 
sentencing, and the supporters of the guidelines have failed to 
sustain their burden of proving that § 1B1.3, as constituted, has 
had any deterrent effect upon aberrant conduct, or has promoted 
uniformity in sentencing. · 

Proposed Guideline Amendment No. ·10, Pg. 20 should be 
adopted to uniformity of law and sense 
in a ot · The of uningestible 
mixtures in the weight of .. promdtes pubiic 
cynicisrn .and contempt ,by the It also leads to 
dist>roportionate sentences in certain cases· arid therefore · · 
undermines· the foundation on which the gu.idel ines a:t;"e }?ottoned. 
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Proposed Amendments 29 and 30 (Judicial Conference) are 
long overdue . The members of the Commission and staff are fond 
of stating at various Circuit Judicial Conferences and in other 
fora that departures are authorized in appropriate cases under 
the guidelines . The courts of appeals are often blamed by 
members of the Commission for being too rigid in interpreting the 
departure provisions. The Criminal Law Committee of the Judicial 
Conference has now provided the Sentencing Commission with the 
opportunity to stand up and be counted on this issue. 

Proposed Amendments 31, 32 and 33 (American Bar 
Association) are progressive proposals that recognize that 
prisons are limited resources that should be reserved for the 
most serious offenders. They also recognize that for many non-
violent offenders there are effective alternative sentences. For 
many years prior to the guidelines, I kept a record concerning 
the number of offenders that violated a probationary sentence. 
The number of violators totalled 15% This means that 85% of the 
defendants did not violate probation and for these offenders a 
non-prison sentence was successful, effective and obviously less 
expensive. 

Proposed Amendments 37 and 38 (Practitione rs Advisory 
Group) are sensible and deserve adoption. They advance 
uniformity of application and fairness for offenders who do not 
profit from an offense. This is especially important for non-
violent offenders for whom alternatives to total confipement may 
be entirely appropriate. -

Amendment No. 40 (Practitioners Advisory Group) 
correctly captures the disparate impact of the guidelines upon 
minorities . The 100 to 1 quantity ratio is irrational and leads 
to unfair sentences. Quantity based sentencing involving crack 
cocaine produces sentences , in many cases, that are harsh, have 
no deterrent impact and are grossly disproportionate. The same 
reasoning applies to Amendment No. 50 (Federal Offenders 
Legislative Subccmr.ittee) . Congress could not have intended such 
results. 

Thank you for giving me the opportunity to comment on 
the matters pending before the Sentencing Commission. 

ef 
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CITIZENS UNITED FOR REHABILITATION OF ERRANTS CURE·NH 
"A National Effort to Reduce Crime Through Criminal Justice Reform" 

United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public Information 

To Whom It May Concern: 

William J . Manseau. O.M1n. 

6 Dante! Weoster H.ghway S. 
Nashua. NH 03060 
Phone: 603-888-3559 

March 10, 1993 

I wish to express my full support for proposed amendment #50 to 
the Federal Sentencing for 1993 which reads as follows : 
"In determining the weight of LSD, use the actual weight of the 
LSD itself. The weight of any carrier medium, e.g. blotter paper, 
is not to be counted . " 

I urge you to specify that it be fully retroactive and that you 
submit it to the Congress on or before May 1, 1993. There are 
approximately 2,000 individuals incarcerated in the federal system 
to date, the majority of which are first-time, non- violent 
offenders , who have already been unjustly sentenced to outrageous 
amounts of time in LSD offenses for the sheer of carrier 
mediums. 

Also, I wish to state my support for the Edwards Bill, The Sentencing 
Uniformity Act of 1993 . Please work to repeal the mandatory minimum 
sentencing law and restore sentencing justice to all. 

Thank you. 

' ) [ (_ c., v---o ' -

William J . D.Min. 
Chairperson, CURE-NH 

WJM/ 
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Mr. Mike Courtander 
United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South U>bby 
Washington, D.C. 20002-8002 

March 8, 1993 

RE: Proposed Amendments to Sentencing Guidelines 

Dear Mr. Courlander, 

This letter is to provide my input on several of the proposed changes and amendments 
to the sentencing guidelines. I hope that these are of some use to you as these changes are 
contemplated. I am limiting my comments to three proposals, but on a broader scale would 
suggest that the Commission give favorable consideration to all changes which result in a 
more equitable situation . 

Prior to expressing my views I wanted to give some background on myself. I am an 
attorney in Cincinnati, Ohio. The majority of my practice involves federal criminal 
sentencings and post-conviction motions related to sentencing. I handle cases in federal court 
across the country. Because of my work I have become familiar with the contents of the 
guidelines. It is with this understanding that I provide the following comments. 

The proposal that would permit a District Court Judge to make a downward 
departure, without the United States Attorney making the request, if the Judge believes the 
Defendant has provided substantial assistance is one which should be approved. The current 
scenario permits the United States Attorney to plea bargain with the Defendant and decide 
after the Defendant provides information whether to make a request for a downward 
departure. Absent unconstitutional motivation on the part of the U.S. Attorney, there is 
nothing a Defendant or Judge can do, lf the U.S. Attorney does not request a downward 
departure. This system smacks of unfairness. The U.S. Attorney, gains the information and 
then can decide not to give the Defendant any credit for it. The Defendant may have already 
put himself at grave personal risk and additionally is not able to retrieve what he has 
provided to the U.S. Attorney. Permitting the Judge to have control on this situation would 
level the playing field and result in a more just situation. 

The proposal reducing the top guideline from 43 to 32 is another one which should be 
approved. The length of sentences in drug cases has simply gotten out of hand. As a 
society we can not continue to pay the costs of warehousing individuals for twenty and thirty 

• years, especially when they are first time offenders. The comparison is made repeatedly 
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between violent effenders and drug offenders and the relative disparity is sentences received . 
The proposed amendment would help alleviate this disparity and more importantly result in 
sentences, especially for ftrst time drug offenders, which are more in keeping with a system 
of fairness and justice. 

The third proposal I am writing about relates to eliminating the weight of the carrier 
in LSD cases when calculating the weight of the drugs involved. It is difficult for me to 
understand the rationale behind adding to the weight of the actual drug the weight of the 
carrier paper. This would easily result in a situation of a suppJier or manufacturer who has 
not separated the drug into doses and thereby not placed it on carrier paper being treated the 
same as the street se11er because of the added weight of the paper the drug is placed on. 
Simply, a person should be held accountable for the drugs involved, not the material it is 
carried on. 

I thank you for the opportunity to comment on these specific proposed amendments, 
and the amendments in general. I hope that the amendments will receive favorable 
consideration. Additionally, I would welcome the opportunity to provide testimony or 
additional information at any scheduled hearings on these proposed amendments. If I can be 
of further assistance please do not hesitate to contact me at (S 13) 65 1-9636. 

Very Truly Yours, 

PLB\wpf 
cc: Congressman DavidS. Mann 
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The Law Offices of 

Richara ·f. Marshall, P.C. 
6070 GATEWAY BOULEVARD BAST 
REDDINGTON BUll.DING - SUITE 508 
EL PASO, TEXAS 79905-2031 

March 8, 1993 

United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
Washington, DC 20002-8002 

Attention: Public Information 

.. 
iii 

TELEPHONE: (915) n9-6627 
TOLL FREE: (800) 221-4385 

TELBFAX: (915) n9-6671 

Re: Proposed Amendments to the Federal Sentencing Guidelines 

To the Members of the Commission: 

l urge you to act decisively in amending subsection (c) of §2Dl.l of the Guidelines by adding 
the proposed paragraph requiring that in determining the weight of LSD the actual weight of the 
LSD itself be used, and not that of the carrier medium . 

My only son, Stanley, is presently rounding out his fifth year of a 20-year sentence, as a first 
offender, caught up in a sting operation, and involving a minor amount of LSD. At his 
sentencing, adding the weight of the blotter paper to the imposition of a mandatory minimum 
sentence resulted in a bizarre and inhumane sentence fqr an .individual who poses no threat to 
society. Stanley is now 35 and cannot expect to see freedom until the age of 48. 

Stanley expressed himself far better than I could, in a written statement on mandatory minimums 
and the use of the weight of the carrier medium in determining LSD sentences, and he bas 
requested me to submit the enclosed article, Hard Time for Heavy Paper, as written testimony 
for the bearing scheduled for March 22nd. In addition, I respectfully request you to accept this 
letter as written testimony. 

Yours sincerely 

xc: 

RTM: m 

MR. STANLEY J . MARSHALL 
07832-026-UW 
9595 West Quincy Avenue 
Littleton, CO 80123 

CNCL. 
S1'AN\SENTCOMM.LTR 
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HARD TJ¥g FOR HEAVY PAPER .... . . . . by Stanley Marshall -- ' 

The United States is the world's 
leading jailer. We imprison more persons 
per capita than Russia, Iraq and Haiti. Out 
of every 100,000 American citizens, 455 are 
imprisoned . South Africa is a distant 
second, with 311. The 19th Century notion 
that penitentiaries were secure facilities 
designed for rehabilitation of offenders is 
today nothing more than a historical 
footnote. Today it is universally conceded 
that America's prisons are a return to the 
dungeons of yore -- places for warehousing 
human beings, like so much nuclear waste; 
to get them out of sight and out of mind. 

Why does America differ from 
England, France, Germany, Canada, 
Australia .. and all the other democratic 
countries in maintaining a monumental 
prison population? The reason is obvious: 
the War on Drugs. In Federal prisons, 56% 
of the inmates are drug offenders. By 1995, 
that figure will be 70% Nearly ten years 
ago President Reagan declared America's 
second War on Drugs, and Congress enacted 
the Sentencing Reform Act of 1984. What 
this act did was to set Mandatory Minimums 
for federal judges to apply as punishment 
terms for drug offenders. Judges were not 
permitted to set lesser sentences than the 
absolute lower limits set out in the 
Sentencing Reform Act, no matter what the 
extenuating circumstances. 

The Act also provided for sentencing 
guidelines. The effect of these rigid 
guidelines has been, over the years, to 
further pigeonhole the convicted offender 
into numerous series of sentencing ranges, 
depending upon the nature of the offense, 
and not of the offender. The guidelines 
include enhancements that increase penalties, 

and some departures that reduce sentences. 
Despite these guidelines, no federal judge 
may sentence any offender to less than what 
is prescribed by the mandatory minimum. 
One of the very few downward departures is 
the one granted to an offender who assists 
prosecutors and federal agents in a sting 
operation or set-up of another prospective 
offender. If the offender testifies that the 
offense was the brain child of the 
prospective offender, the first offender gets 
a further downward departure from his 
sentence, and the prospective offender is due 
for a substantial upward enhancement of his 
sentence. To say these guidelines _encourage 
a doubling of the prison population would 
seem appropriate. Incidentally, they 
certainly seem to encourage a ·proliferation 
of bad tips, which result in defective search 
warrants, under which the homes of 
innocents have been raided. In some of 
these raids agents have shot and killed law-
abiding homeowners. The United States is 
facing damages of millions of dollars in 
lawsuits arising out of these mistakes. 
Under the guidelines, however, furnishing 
such information, no matter how inaccurate 
it may be, is about the only way to get a 
sentence reduced. On the other hand, there 
are far more ways a sentence can be 
enhanced. 

Compounding this state of affairs is 
the wide range of federal conspiracy 
statutes. Minor participants, including those 
even marginally or peripherally connected to 
a drug transaction, are subject to a range of 
punishments comparable to those meted out 
to the persons who financed, orchestrated 
and profited from the crime. Of course, the 
kingpin is thus in an excellent position to 
bargain with his prosecutors for downward 
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departures, can testify against all 
his underlings, including some who may not 
even have been aware of their roles at the 
time of the offense. Thus, under the 
Sentencing Reform Act and the sentencing 

. guidelines, it is not unusual to witness the 
bizarre result of drug lords receiving 
relatively lesser punishment than minor · 
offenders. The concept of a mandatory 
minimum sentencing scheme was not new in 
1984. It had been enacted back in 1970, but 
was quickly repealed. Ironically, George 
Bush, at that time a congressman from 
Texas, was one of the voices calling for 
repeal. Of course, that was before the 
Willie Horton era, when it became 
politically expedient to maintain the 
appearance of being tough on crime at any 
cost in the midst of the War on Drugs. 

Federal judges are almost unanimous 
in their opposition to Mandatory Minimums. 
A number have taken senior status, when 
faced with the grossly unjust sentences they 
were being forced to impose. A few judges 
have ignored the mandatory minimums, 
running the risk of being reversed on appeal. 
What outrages the judges is the fact that the 
Mandatory Minimums have relegated learned 
judges into rubber stamp roles. They no 
longer judge. They apply a formula from a 
chart. They are prohibited from taking into 
account any human, economic or societal 
factors, in sentencing. They are no better 
than computer terminals. 

The Sentencing Reform Act of 1984 
also abolished parole for drug offenders. 
Nobody gets one third or more off their time 
anymore. The only remaining good 
behavior incentive is a maximum of 54 days 
of "good time" each year, which is 14.79% 
of the time assessed. That means that an 

inmate sentenced for a single minor drug 
transaction to lO years will have to serve at 
least 85% of his sentence, and can hope for 
a maximum good time reduction of 17 
months and 21 days, after being locked up 
for eight years, six months and nine days. 
It is amazing that our federal prisoners are 
as well behaved as they are, considering this 
almost total lack of good behavior incentive. 

I am a drug offender. I'm serving 
four years for selling LSD, and an extra 16 
years because of the paper it was on, 
because Congress unintentionally failed to 
distinguish blotter paper, upon which LSD is 
marketed, from common adulterants used in 
the marketing of heroin and cocaine. 
Heroin and cocaine are cut with powdered 
milk or similar substances, thus enhancing 
the profits of the drug dealers, who sell 
those drugs by weight. LSD is sold on the 
basis of the number of doses. Congress 
apparently was unaware of this when it 
permitted the use of language which could 
be interpreted as including the weight of the 
paper, or capsule, or sugar cube, along with 
the LSD. The result, in the case of LSD, 
where the weight of the paper, which is not 
an adulterant, but merely a carrier medium, 
adds no value and is hundreds or thousands 
of times the weight of the drug, was 
characterized as bizarre, by the five 
members of the Seventh Circuit Court of 
Appeals who dissented from the affirmance 
of my conviction. 

When I was sentenced we had tried 
to explain this distinction to the trial judge, 
but he found that I had been guilty of selling 
100 grams of an illegal drug. This was even 
after a government witness, a chemist, had 
testified that there was only 67% of one 
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gram of LSD ilwolved in the transaction. 
At my appeal, we, argued that it was 
irrational to impose upon me the same 
sentence for 10,000 hits of LSD that I would 
have received for selling two million doses 
of heroin, or $5 million worth of cocaine. 

· In a dissenting opinion, one of the appellate 
judges wrote, "To base punishment on the 
weight of the carrier medium makes about as 
much sense as basing punishment on the 
weight of the defendant." 

A case similar to mine was argued 
before the Supreme Court. It was explained 
to the Justices that because the weight of the 
carrier medium was included, someone who 
sold three doses of LSD on sugar cubes 
would receive the 10-year mandatory 
minimum, while a kingpin who distributed 
19,999 doses of LSD in its pure crystalline 
form would not be required to serve any 
mandatory minimum sentence at all. 
Despite this argument, seven members of the 
Court upheld the sentence, based on a 
"positivistic" or literal view of the wording 
of the law. In his dissent, Justice John Paul 
Stevens said, "The consequences of the 
majority's construction [of the statute] are so 
bizarre that I cannot believe they were 
intended by Congress." Congress clearly 
stated that its aim was to punish those who 
sell large quantities of drugs more severely 
than those who sell small quantities. 
Weighing the carrier medium for the 
purposes of enhancing punishment clearly 
thwarts the purpose of Congress. 

Since the Supreme Court has chosen 

to apply a narrow interpretation of the 
wording of the law, I am condemned to 
serving 17 years, five months, at the very 
least. I have been locked up five years so 
far. Reason demands that Congress refine 
its definition of "a mixture or substance" to 
more precisely indicate an adulterant and not 
a carrier medium. Along with others in my 
situation and their families, I look forward 
to a review by Congress of this tragic 
oversight. 

The sentencing guidelines are due for 
revision this year. We have a new 
president. We have a new Congress. We 
have new members on the judiciary 
committees in both houses, including two 
women, for the first time, on the Senate 
Judiciary Committee. It's time for a new, 
pragmatic look at a problem which has 
evoked only knee jerk reactions in the past 
dozen years . 

Our federal prisons are now 
operating at 147% of their rated maximum 
capacities. At the present rate of 
convictions, we' ll have to build fifty new 
2000-bed facilities in the next decade. It 
costs over $20,000 per year to keep one 
inmate in federal prison. Convictions are on 
the rise and sentences are longer and longer. 
This year's budget for the Bureau of Prisons 
is $2,134,297,000. Can we really afford to 
build more prisons? We can only hope for 
a return to rational laws and realistic and 
compassionate sentencing, keeping in mind 
that people who break the law are still 
people. 
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The Law Offices of 

RichardT. Marshall, P.C. 
6070 GATEWAY BOULHV ARD EAST 
REDDINGTON BUll.DING - SUITE 508 
EL PASO. TEXAS 79905-2031 

March 9, 1993 

United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
Washington, DC 20002-8002 

Attention: Public Infonnation 

... =·-· .. 
TELEPHONE: (915) 779-6627 
TOLL FREE: (800) 221-4385 
. TELEFAX: (915) 779-6671 

Re: Proposed Amendments to the Federal Sentencing Guidelines 

To the Members of the Commission: 

This letter is to supplement the letter I sent you yesterday, urging you to act decisively in 
amending subsection (c) of §2D 1.1 of the Guidelines by adding the proposed paragraph requiring 
that in detennining the weight of LSD the actual weight of the LSD itself be used, and not that 
of the carrier medium. 

On December 17, 1992, USA Today published an article entitled, Quirk in law weighs heavily 
on sentences, which states the case most succinctly and most effectively. It is interesting to note, 
also, that, according to USA Today, this weight-of-the-carrier quirk was recognized by Congress 
in 1989, when remedial language was included in the 1989 crime bill. 

I enclose a copy of page 11A of the December 17, 1992 issue of USA Today, including this 
item, and others pertaining to LSD, and I respectfully request that you include the same in the 
Commission's record of written testimony on this proposed amendment to the Guidelines. 

Yours 

RitHARD T. MARSHALL 

xc: 

RTM :m 

MR.STANLEYJ.MARSHALL 
07832-026-UW 
9595 West Quincy A venue 
Littleton, CO 80123 

ENO.. 
STAN\SEI\ITCOM2.LTR 
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March 7, 

Attn:Public Information 
u.s. Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, DC 20002-8002 

Dear Committee Members: 

I would like to express my concern about a serious injustice 
in the American judicial system that you all can help correct. A 
close friend of mine is currently sentenced to 10 years in a 
federal facility for procession of L. S.D. His sentence was 
determined from the total weight of the drug and the carrier medium 
(paper) on which it was transported. 

Proposal #50 would clarify the existing law concerning how 
L. s .D. would be measured by adding the following paragraph, "In 
determining the weight of L.S.D., use the actual weight of the 
L.S.D. itself. The weight of any carrier medium (blotter paper, for 
example) is not to be counted." Had this specific paragraph been 
in effect when my friend was sentenced, the outcome would have been 
drastically different. 

As L.S.D. is a dose specific drug which is unique from other 
drugs such as cocaine (which can be cut with a benign substance to 
increase the quantity of the drug while lowering its potency), it 
is transported on many mediums. The L.S.D. carrier medium has been 
confused with these "cuts". 100 doses of L.S.D. whether on blotter 
paper or sugar cubes should be considered equal in terms o:f---_.____ 
sentencing. Under the current judicial guidelines the following 
inequity exits: 

Amount of Drug 

100 doses of pure LSD (approx. 5 milligrams) = 
100 doses transported on blotter paper = 
100 doses transported on sugar cubes = 

Sentence 

10 months 
5 years 
16 years 

I urge to all to look favorably on and support Proposal #50 
and see it as a clarification of statutory intent so that it will 
assist those who are currently and inappropriately sentenced. 

Thank you for your time, attention and consideration. 

Respectfully, 

Rachelle Rose 



EDD AND MARY PAT SPENCER 
CO MINISTERS 

(DiSCiPleS C!lrGO 

United States Sentencing Commission 
One Co!umbus Circle, N.E. 

2-500 
Vvashington, DC 20002-8002 

Attn: Public Information 

Dear Madam or Sir: 

Subject: Amendments 50 and 56 

813/924 ·8713 
4835 BENEVA ROAD. SARASOTA FLORIDA 34233 

March 5, 1993 

Please know that I feel very strongly that a people are serving unusually long prison 
sentences based on the weight of the paper that L.S.D. is on, not the drug weight alone. 

Two of our you11g adult members of Beneva Christian Church received ten years minimum 
mandato:y· sentences \vithout parole for less than S 1,000 worth (street value) of L.S.D. 
Knowing that it was a crime that they committed, I feel it is an equal crime that they serve 
such a long sentence; especially in l;ght of the fact that people who are big time 
dealers or who commit crimes of rape, and murder spend less than ten years in our 
federal p:-isons. Please note the following "Comparing times fnr crimes" found in the 
December 17, 1992 ed1tion of USA TODAY. 

;I Comparing times for crimes 1 
...,.., h l:t'10'\ --.oo trY. llrst- • 

: ll'nll _, s: ..sr.c af I.SC I 

: - ,5.3 t 
i · 1: ·. i =::.=-·- .· ·:-::--
1 ..... __ • .._.."' ......... ' i s..-.a..; c.----o...- r; 

I am in favor of weighing the drug, not the paper. Also, I am in favor of Amendment 56_. 
which would allow changes in sentences. Thank you for your time and attention to this 
matter. 

Sincerely, 

'-i"'J\ 
Mary Pat Spencer 
Co-minister 
B€neva Christian Church (Discipies oi Chric:t} 



• 

• 

• 

TEL (3 15) 853-4370 

Richard D. Besser 
13 Arrowhead Way 
Clinton, NY 13323 

Public Information 
u. s. Sentencing Commission 
One Columbus ' Circle, NE 
Suite 2-500, South Lobby 
Washington, D. C . 20002 - 8002 

Gentlemen: 

FAX (315) 853-4371 

March 4, 1993 

I am 'friting to voice my opinion on the amendments 
to the sentencing guidelines that are currently under 
consideration by your Commission. 

Wh i le I believe that the entire concept of mandatory 
minimums is abhorrent and unconstitutional, there 
are three amendments that I believe rise above the 
others in importance: 

1. Eliminate the carrier in determining sentencing 
in LSD cases. 

2. Reduction in the top guideline level from 
43-32. 

3. Allow Federal Judges to depart from guidelines 
if he the defendant h2s provi ded substanti2l 
assistance without the approval of the prosecutor. 

I am sure you are aware of the inequities in sentencing 
that result from application of the current guidelines 
in LSD cases. If not I would offer the following: 

One gram of pure LSD (no carrier)=63-78 months, 
guideline level 26 

One gram of LSD on 100 grams of paper=188 - 235 
months, guideline level 36 

Reduction of the highest sentence for a first time 
offender to 121-151 months is a modest reduction at 
best. Where else in our legal system does a first 
time offencer for a nonviolent crime receive a 10 
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TEL (3 15) 853-4370 

·-.' 
Richard D. Besser 

13 Arrowhead Way 
Clinton, NY 13323 

FAX (315) 8;3.4371 

year plus sentence, without parole? People who commit 
armed robbery are let off with less severe sentences . 
Should the Federal Courts apply sentences that are 

savcrc for nonviolent =rimes th!n the state courts 
do for violent crimes? I think not. 

As to allowing judges to have latitude in sentencing, 
I would postulate that the justice system was designed 
to have prosecutors prosecute and judges and juries 
determine guilt and impose sentences. In Federal 
drug cases discretion is taken from the judges and 
given to the prosecutor who ' s motives are typically 
self-serving. It appears that in their zealousness 
to apply justice even-handedly they created a system 
that recognizes no extenuating circumstances and have 
denied judges the ability to perform their judicial 
responsibilities. 

It appears to me that your Commission could do a lot 
to correct these and other inequities in sentencing, 
to say nothing of what you would do for prison over-
crowding and the drain on the Country's resources, 
both financial and human, by passing these amendments. 

As someone who has been personally impacted by these 
guidelines I would be more than happy to offer additional 
testimony. 

Sincerely, 

R.D . Besser 

cc: Families Against Mandatory Minimums 
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l3istrict [ourt 

Olenlrnl of Olnlifomin 
751 ;RJest !3ouleunrb 

<llnlifomin 92701 

O!qnmbers of 
t\JicellUirie Jot. c;Stotler 

>tnte!l Jjubge March 03, 1993 

• 
... - . 

Judge Billy w. Wilkins, Jr. 
Chairman 
u. s. Sentencing commission 
One Columbus Ci rcle, N.E., Ste . 2-500 
Washi ngton, D.C. 2 0002-0002 

Re: 1993 Proposed Amendments 

Dear Chairman Wilkins: 

I wish you and the Commission and the Judicial 
Working Group a productive March 8th conference. 

I submit herewith comments on the proposed 
amendments for the 1993 cycle. As always, silence is 
ambiguous and may signify one or more of the following: 
approval; no opinion; deference to others more 
knowledgeable; no experience; no clue. One almost 
overriding considerati on governs my ·responses: everyone 
complains when changes occur and only 
absolutely necessary changes should be made. Those, we 
recognize by t he vague notion of " consensus, " untoward 
appel late attention, and by the insights contained in 
comments by Sentencing Commission "consumers." 

on separate pages 1 then 1 numbered to match with 
the number of the proposed amendment, I comment where ( 1) 
I cannot r estr a i n myself; (2) where I feel certain that 
r easonabl e mi nds wil l differ and I want my vote recorded; 
(3) where I feel qualified to take issue with the need 
for any change at all; and, ( 4) where I disagree for 
reasons stat ed. 

I f any member of the Commission/staff r eviewing 
thes e remarks wishes further explanation, please call . 

Sincerely, 

Al i cemarie H. St otle r 
United States District Judge 

• 

71-1 I 

1 
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Amendments 8, 9, 11, 39, 48, and 60 

The mere existence of all these options suggests 
that changes concerning greater latitude for minimal 

'41 criminal participation (and therefore less harsh 
and, possibly, a distinction among offenders 

involved with "less dangerous" types of controlled 
substance are widely thought to be desirable. 

Hearing the discussion of the members of the Working 
Group is essential to be able to cast a well-informed 
vote on any of these. At least one, however, seems 
unnecessary, and that is Amendment 60. One can only 
infer that "ghost" co-defendants have been invoked so as 
to justify comparative role status in some single-
defendant cases. 

Amendments 9 and 39 are more extensive in their 
reach than Amendment 8, but they are more complicated. 
If the Working Group concludes that emphasis on the role 
of firearms is required, then Amendment 9 is on target. 

Adoption of Amendment a and possibly Amendment 48 
would show movement in the apparently desirable 
direction. We could work with cases under the refined 
definitions of "mitigated role" defendants and- those 
whose offenses do not concern heroin and cocaine, and see 
if the goal for more "individualized" sentences might be 
achieved. 

Finally, I find Amendment 11 arbitrary. I think it 
was meant to be, but I prefer status quo. 

USSC93Amendments 
(Rev. 2/27/93) 3 
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February 26, 1993 

Henry N. Blansfield, M.D. 
1 Cedarcrest Drive 
Danbury, CT 06811 

(203) 744-6222 
Fax (203) 744-6336 

United States Sentencing Commission 
I Columbus Circle, N.E., suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public information 

As a physician currently engaged in providing services to psychoactive drug users in our 
society and concerned with reducing harm to them, I strongly support amendments to 
sentencing guidelines that would drastically lessen their length. I am opposed to 
mandatory lengths of incarceration based upon the type of illicit drug involved in felonious 
drug selling and its weight. There must be a return to consideration of an arrested 
individual's prior record and willingness to accept rehabilitation and treatment if a. 
compulsive drug user. Most of all, leniency would seem indicated if the nature of the 
crime, namely selling, has not directly harmed another. Reforms in the length of sentences 
need to be retroactive to allow redress for those already imprisoned by previous unfair and 
inhumane mandatory rules of sentencing. · 

Working as a clinician in the drug/alcohol field for twenty years has led me to believe that 
chemical dependence is a disease resulting from alterations in neuron receptor - transmitter 
mechanisms. Paradoxically society criminalizes the use of certain agents acting on the 
central nervous system while permitting the legal acquisition and consumption of others 
that have been repeatedly shown to have morbid deleterious heath effects, i.e. alcohol and 
tobacco. This, in itself, is the epitome of hypocrisy. 

There is increasing awareness of the adverse impact of present drug laws on society, 
particularly the urban minority young male population. Racism and the drug war have 
been addressed by Clarence Lusane in his book "Pipe Dream Blues". A study of the 
impact of current drug policy, from a crime and corrections standpoint, has been carried 
out by the Monroe County Bar Association (Rochester, New York and environs) and 
detailed in a report called "Justice in Jeopardy... This report can be obtained from : 

James C. Gocker, Esq. 
130 East Main St. 
Rochester, NY 14604 
(7 I 6) 232- 4448 
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I enclose a c_gpy_P,f a New York Times article dealing with alternative sentencing, a policy 
whose time has come. Such approaches need to be strongly considered not only because 
they are dictated by the evidence pointing to the failure of present drug policy involving 
crime and corrections to succeed in alleviating or reducing the problem, but also because 
alternatives may be much less costly. The crime and corrections industry will, of course, 
lobby strongly against any change in the 70% dollar allocation they are now receiving. 

Sincerely yours, 

'-/\ --<---t...--.-

Henry N. Blansfield, M.D . 
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·r:pealers' Deal: .. Rehabilitation, Not Jail 
half·the cost of Imprisonment, about Brooklyn's pathology of 

Conrlnurd.From Page Bl $40,000. But the real choice In public two decades ago, smiled, noting that 
policy Is not that simple, and alterna· avid peer-pressure Is only one tool 

year. Mr. Rlos, who Is finishing his tlve approaches to. prison can prove Intended to root out fakery. 

first year .In rigorous rehabilitation, risky for responsible ofllclals. Mr. Rlos said he eventually round 

·said, "I had already In fall and 'A Terrifying Expertend!' change and growth In himself neces· 

. that just made me a little crazier." An 1 dl 1 sary to stay In the program . 
. He remains free, as ever, to walk ass stant str ct attorney, Su· "Here, Instead of doing 7·to 15 In 

san A. Powers, recalled the Initial 
away from the deaL But It he does, a anxiety that the program, rooted In prison, I'm not even doing tJme," he 

. special pursuit team will try to track Mr. Hynes's unusual use or his case- said gratefully. "I'm learning a lot 

h im down and put him· back on the . disposal powers, might prove to be a • about myself, what a threat. I am to 

narcotics court treadmill toward the gamble.that failed, with addicts scan- me and to What I am learning 
overwhelming of serving dalously fleeing In droves. "It was a Is to finally begin valuing my llfe." 

· long years In prison, with no second terrifying experience .. she said. "But Of the 30 percent In dropouts from 

chance at mercy from Mr. Hynes. the results so far have been rather the prog·ram, Mr. Hynes's pursuit 
The program Is Intended to deal amazing." Ms. Powers pointed out squad, put together especially for this 

. with the legions of drug dealers who ·that 70 percent of the addicts admit· program, has arrested 95 percent to 

.. w'" . .. ,.,., .. basically underwrite their own addle·· ted to the program have stayed, ver· , resume. Ute court process. Of 64 re-
. tJon with the money they make sell· sus a rate or about 13 percent natron· · turned to court. 51 received felony 

.fng. Second offenders like Mr. Rlos ally In voluntary drug-tre:ument pro- prison terms and 11 cases were pend-
. face very tough Jaws providing man· grams lng u or tlle latest tally tn November. 

datoty prison Ume and no easy plea "Retention Is the key to success,. Only two misdemeanor 
· bargains. Prison reformers say such studies show even If you're forced to treatment- a tribute to the original 

1aecond·felony Jaws are unre-allstJcal· enter a program," she said. "They selectJon of Jlrm se<:Dnd·felony drug 

l
ly harsh.· but Mr. Is exploltiJ?g can change·you If they can keep you,"· · eases by the District Attorney to 
the harshness, In etrect. In his new . • guarantee the harsh sUck needed to 

program. · · CDmplement the program's Inviting 

Half the states have comparable carrot. 
: drug crackdown lawa ·mandating 'Th• • · th h d t Long-range effects are yet to be 
'prison um·e ror repeat offenders and lS lS e ar es measured stnce only the first 14 grad- · 

· these have been Jnstnzmental In the h. · . · dd• , uates have returned to their commu-
. _'mushi-oomlng of prison populations . t tng an a 1Ct S nltJes. "I had my hand on the door· 

and expenses across the natJon • ·, knob several times. ready to walk. .. 
: through a high turnover in drug ar- gotng to do a said Angelo K., a 30-year-old sradu· 
rests. 'Illl s growth has not necessarily · ' ate who CDmpleted the 

focused on the more violent criminals director says residential and re-entry programs, 
who are at th!' heart of the public's • learning to be a diesel mechanic in 
alarm and the polltJclans' enactment the process. Through the program he 

. of harsh remedies:. · has obtained a job In his old neighbor· 

. • Yean 
· With' prisons becoming glutted, top and Samaritan. 14-year-old. 

some otrlclals are "This Is actually a lot harder for · · 'Finally Be an Adult• 
looking for cheaper, more productive them than jail," said Ed Hill, director 

· alternatives. Few new programs be- of the privately run oaytop Vlllage "It was llke J frozen In my 

J aides Mr •. Hynes's Drug Treatment center In Swan Lake, tn the Catskills, chlldhoo4 back then, said. 

.,......, ... ,,.. :AltematJve to Prison auch a where Mr. Rlos, ever 1 manager, hu "The program resumed my life. I feel 

powerful combination ol seductJcm · risen in 11 months to be the chief · like I Uved the reat.of chUd!!ood ln a 

.. and penalty to try to change addict$ administrator for running the wood- · 1 year and iped forward to finally be an 
who have been carefully aereened shop and Its staff adult: Basically, they. taught ·me 

and not merely to detain them behind "This Is the thing an ad- we're not bad people." he aaJd of the 

bars until they come out to deal diet's going to do because It repre- Samaritan Vlllage program his 

again. senu true and total change," Mr. Hill fellow addicts aiming change. . 
Under the prosram. arrested deal· said. "No more the swaggering tough Despite the program s modest en-

ers who speiJd up to two years com· JUY with the .45 pistol in his belt or the rollment. Its surprising retention rate 

pletJn& private drua·rehabUitatJon e.mllllmeter In his boot. We're t.a.lJdna amona the notoriously unreliable ad· 
Pl"'OJ'&!DD'. Ulut Dayu,p Vlllaae and complete overhauL" diet community Is encouraging 
SamarttaD vmaae are rewarded by • enouah co attract praise from the 
bavtna tbe dna& charaea ·ror which He stressed that society wu right office or Gov. Marto M. CLiomo and a 

they were arrested dropped; the ar· to want Its streeu cleaned of the · decision to expand It to the other city 
reseed de&Jer 11 rree to punue a new plaJUe of addict-dealers like Mr. Rfoa prosecutors. A $700,000 state alloca· 

ctrua-tree We wtm one less felony but that the real Issue, finally faced ·uon of Federal antJ-drua money will 
bloL ·!ully by this program, was whether to help finance 300 new . residential 

But thole wbo yield to the tempta· try to change them or to merely guar· treatment atou beyond the 200 tn the 
. tJon to walk out Oft the rehabiUtatJon antee a deeper problem with prison- Broolclyn program. . 

f:
rosram•a rouah self-examination, toughened cflmlnals. · "The future of this ·approach Is 

ob tratnlna and other Mr. Rlos, a trim, watchful man· very dependent on the available 
mmedlately face the full force of with more than half hla 28 years of treatment slots.'' Ms. Powers 

New York State's predicate felony · ure already Invested In druas, aald stressed. "There are only something 
law, which mandata prison Ume for pragmatism was as effectJve u Ide- Uke 1,,000 full-scale residential slots 
second-time drug offenders, with lit· allsm In Mr. Hynes's program. He available nationally - am&%Jngly 
Ue af!orded aentenclng CDnceded that he had jumped at the small - and maybe two-thirds of 
judges. program mainly to avoid prison and . them are In New York and cail!omla. 

For public officials, the CDst of had thought he CDuld ease through U the Cll:lton Admlnlstratlon Is sen-
treatment versus Incarceration of and feign dedication when needed. aa ' ous with Its talk about changlng 
nonviolent drua offenders Is lncreas- with other more casual programs 7o-30 approach ·of 
ln&IY Important. The· Brooklyn pro- that he had gone through Inside prls- te>-trutment to somethlna more or a 
aram costs about .S11,000 a year lor on and out. SG-50 breakdown, then thiS program 

each dealer .tn treatment. lesa than Mr. Hill, a Oaytop graduate from r and others like It have a future." 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF OHIO 
PROBATION OFFICE 

February 23, 1993 

u. s. Sentencing Commission 
one Columbus Circle, N. E., Suite 2- 500 
Washington, o. c. 20002 - 8002 
Attention: Public Information 

Dear Judge Wilkins 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

Attached hereto are personal comments regarding certain proposed 
guideline amendments. I have written a separate document for each 
of the issues on which I commented. Understand that the comments 
provided are only my own and are not representative of this agency 
or the Court for which I work . 

Thank you for the opportunity to comment on the proposed 
amendments . 

• Sincerely 

• 

David E. Miller, Deputy Chief 
u. S . Probation Officer 
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DATE : 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

February 16, 1993 

RE: Proposed Amendment #11 

FROM : David E . Miller , Deputy Chief 
U. s. Probation Officer 

TO: U. s. Sentencing Commission 
Public Information 

746 U.S POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

The synopsis of this proposed amendment indicates tha t a "snapshot" 
of the offender's involvement arguably provides a more reliable 
method of determining culpability. I strongly disagree with that 
theory and with the intent of this proposed amendment. 

I contend that one adverse affect of this proposed amendment is to 
create an adaptation to the application and meaning of relevant 
conduct as defined in section 1B1 . 3 . An exception to how 1B1.3 is 
applied is foreseen if this amendment is passed. This wil l create 
inconsistencies with the application of other guidel i nes, eg. 2Bl.1 
and 2Fl.1 to name a few. 

Drug distribution, almost by definition, is a continuous, ongoing 
crime. The overall philosophy of the guidelines appears to be to 
sanction, without double counti ng , all harms to the victim or 
victims of the criminal activity. The approach suggest ed by this 
amendment compromises that philosophy deeply . 

Additionally, the proposal will create difficulty for the Court and 
probation officer in application and dispute resolution . Another 
e l ement of factual det ermination is required a nd another issue f or 
potential dispute is r aised . 
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February 22 , 1993 

THOMAS P. JONES 
ATTORNEY AT LAW 

EAST CENTER STREET 

P. O . DRAWER 0 

BEATTYVILLE, KENTUCKY 41311 

tGOGl 4G4·2G48 

U.S . Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, DC 20002-8002 

To the U.S. Sentencing Commission : 

I would like to express my support for the proposed 
amendments to the Sentencing Guidelines. I would especially 
like to voice my support for the following four amendments: 

Proposal II , option 1: restructures 201 . 1 so that the 
offense level is based on the largest amount of a 
controlled substance in a single transaction . 

Proposal 39 : reduces the offense levels associated with 
higher drug quantities by two levels. 

Proposal 50: bases the offense level in 201 . 1 on the amount 
of actual L. S.D . involved without including the weight of 
any medium. 

Proposal 56 : pertains to 181 . 10, expanding the court's 
ability .to apply changes in the Sentencing Guidelines 
retroactively . 

These proposals would all help to insure fairer judgment in 
dealing with small-time drug offenders. It is only fair and 
reasonable to make any changes retroactive, providing 
convicted offenders the same reduced sentences being granted 
to new offenders. Thank you for your efforts at making the 
guidelines more equitable, so that the punishment will truly 
refleot the orime. 

Sincerely, 

TPJ/bm 
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& CHRISTOPH, P.C. 

. .,- -.. 
( i. P .\1'1. 

.1 ... H. t'ttHt:<·roPtt 

,,T L ., ..... 
HOfi PE,\HI. STR£f:T. RI'ITf: 

Om't.I>EH, ( 'OI.OH.\ Ot) 

<:m:n -H:l-:!'!.!lit 
F.\ X (:lO:I) 

February 12, 1993 

United States Sentencing Commission 
One Columbus Circle, N.E., Suite 2-500 
Washington, DC 20002-8002 

Attn: Public Information 

Dear Sir or Madame: 

I am responding to your request for feedback concerning the 
proposed amendments to the Federal Sentencing Guidelines. In 
particular, I am responding to Amendment No. 50 which proposes that 
the weight of the carrier in LSD cases be excluded from sentencing 
guideline consideration. I am strongly in favor of this proposed 
amendment. As a former prosecutor, public de fender, and no'" 
private practitioner, I can assure you that nowhere is there a 
larger discrepancy between state and federal law than in LSD cases. 
Let me give you an example. I recently worked on a case where the 
defendant \vas invo 1 ved in distributing 2 50 "hits" of LSD. Because 
the weight of the paper exceeded 10 grams, the defendant was facing 
approximately 15 years in prison. Under the same scenario in 
almost all state courts, if not granted probation, he would have 
been facing somewhe re between two and five years in prison. 

The other reason I support this amendment is that the current 
guidelines punish street-level users and sellers of LSD 100 times 
more severely than the manufacturers and producers of LSD . Usually 
when street-level persons possess LSD it is affixed to paper or 
cardboard or put in sugar cubes. 'Manufacturers, on the other hand, 
often possess pure liquid LSD. On a per-dosage basis, LSD affixed 
to blotter is 100 to 1,000 heavier than the liquid 
concentrate. The manufacturer of LSD who possess 250 dosage units 
in the form of liquid LSD is only facing approximately 2 years 
under the guidelines. I would suggest that a sentencing scheme 
that punishes street-level possessors much more severely than drug 
manufacturers is backwards. Removing the weight of the carrier 
from the sentencing guidelines would remedy this gross disparity. 

I enthusiastically encourage you to amend the guidelines as 
proposed in Amendment No. 50. Thank you for your consideration. 

G. 
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CHA,..OER S 

HAROLD D . VIETO R 

U. S . DI ST R ICT JUCCOE 

U. S. COURT HOU SE - ' -

DES M O I N E S. IOWA :1030 9 

UNITED STATES D ISTRICT C O URT 
S OUT H ERN D ISTR ICT OF I O W A 

February 9 , 1993 

United States Sentencing Commission 
One Columbus Circle, N. E. 
Suite 2-500, South Lobby 
Washington, D. C. 20002 - 8002 

Attention : Public Information 

This letter sets forth comments I have concerning 
proposed guideline anendments. I supplement these comments 
with a later letter after I have had an opportunity to exanine 
the proposed guidelines amendnents in detai l . 

By and large, the proposed amendments look good to me . I 
strongly fa vor proposed anendments 1, 9, 10, 11, 12, 23 a nd 25 . 

In to 13, issue for comnent, I believe that section 

2D1 . 1 should be amended to reduce the anount of drugs for which 

7' the defendant should be held responsible to the amount that the 
negotiated paynent would fetch on the actual market. 

In to 24, issue for conr;1ent, I believe t hat the 

cour t should have downward departure power for substantial 
assis t ance, without a government motion, when the defendant is a 

first offender and the offense involves no violence. Indeed, I 
would prefer an even broader power . 

In respect to 40, issue for comment, I be l ieve the 
C c :· .. :7, 1 s .;:; i c.l r. 1 c 1 c! c:. s C c· n g r z !.1 t.:; c: l !. r.-: : n t !'-'. : 0 : :::. r .: t i =-
for powder and crack cccaine. The Draconian sentences required 
for crack offenders are unconscionable. 

In respect to 66, issue for comment, I strongly oppose a 
level enhancement for felonies committed by a of , on 
behalf of, or in associati o n \.;ith a criminal gang because I 
bo:>lieve that such a guideline •.,•ould be difficult to app ly, ,,·oulcl 

!Jocdo.;r cr. (juilt by dssoclntion, ond v.'ould tend to infringe C>r 

Gonstitutional rights of free expression a nd association . 1t 
\·.'·:)ll)d v.·ork ::iir than qood, I f(:ar. 
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Maiidatory Sentelfllcing DHsg.nete , 

Man clean record gets long prison term for drug trafficking · 

Bu · when he met a man at a Grateful edly asked H.a.rtenaen for LSD. 

Sl4Jf'JI't'u. Dead concert who llid be wanted Hartensen says that in 1991. be- · 

Christian Marteasea, 1 !Z- to bay some LSD. He did not sup- cause he was short of cash. he fn. 

year-old San Frandlco IIWl with troduced the man. whom he 

DO previous convieUoDJ, hat lUI'• rie mag Be_,e 17 thought' to be I feUow "'Dead· 

rendered to becfD Jef!inl 1 priJ. Ll• "I head." to two men who suppUed 

that IUJ W ap IUU.U, gen.-o a drug -the drag. Martensen Wl5 paid $400 

J __ ""oJ• -·for the introduction. but the man 

The ease ol Martensen. who .. deal in which he turned out to be an tntormant for 

wu convicted of be1nl part of a federal drug agents. The meetJ.ng 

drug-tralfleklng ecmsplracy, ta be- was to make $400 wuaecretlyvtdeotaped by agents, 

1ng spotllghted by c:rtt1e1 of man- and JWtenseD was arrested. 

datory minimum lelltenees, who guidelines 

araue that tt arbttrartJy tubjectl ply tt to hJm. HartenleD A)'l. be- that went into effect in 1987 lm· 

maratnaJ partidpanta 1D a c:rlme to cause he d1d not dealln drugL pc»e minimum aentences on drug 

Ume behind biJ"' that should be reo Over the nat two yean. Mar- deal en depending on the quanUty 

served for hardened career crtml· tenseD aays, he saw the man at var- ol. drugs involved. 

_ nals. 10111 Grateful Dead coneerta - Tile LSD ID the case had been 

- Maz:temen'lltOty bepn' 1989 _around the eountry, and he repeat- r dropped ODto blotter paper. The 1J. I 

Jae lD tbe appeal wu whether the 
balluctDoceDlc drua should be 

_______________________ _,wtl&hed wtth or wtthout the blot-

ter paper. Proleeuton c:ontended 
tt CODitltme4 a '"miDure" of blot-
ter paper an4 drug. whicll wetghs 
enough to eoustttute a lfzable 
amount ol. drup juJt1tytng a 

· banher tentenee. 
1bt detae llld that jull the 

mlnute amount of drug ahoald be · 
wel&hed. which would have made · 
JW1eDieD eUafbJe for a Ughter · 
lellteDce. 

U.S. Dtstrtct Judge Vaughn 
Walker had accepted the defense 
'&riUJDent that Martensen should 
reeem the Iichter sentence. and 
prOMCUton appealed. 

JUit before he turned h.lm.se1l 
ID lul Saturday at the federal priJ. 
OD at Boroa, the U.S. Court of Ap-
peall ID San Frandseo ruled he 
woaJ4 bne to be lelltezlced u 1f 
he bad deiJt ID a large quantity of 
4rucL Bid the court ruled h1l ease 
luvolYecl a IIDill quantity, the sen· 

.. _.__,_,OOICINQ tenee of ftve yean Imposed by 

Otriman Marten..,. · awaitint sentencinv fw Mltinv LSD Jadge Walter would have stood. 

Hard Time for 
Heavy Paper 

'Tm upset by this one," a.aid 
Martealea'l attorney, John Run-
lola. nottq hla eUent'a youth and 
laet of a crtmlDa1 reeord. 

Runfola AJd he would uk the 
tun U.S. Court of Appeals, rather 
thaD the three-Jadae panel that de-
cided the cue. to reconsider the 
dedlion. 

Martensen's story tlnt came to 
Ugbt 1n an article in The Chronicle 
written by Dannie Hartin. the pa· 
roled bank robber and award·wln· 
Ding author of more than 50 news-
paper articles about prison We. 
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PUBLIC COMMENT OF CHARLES SULLIVAN TO THE 
' UNITED STATES SENTENCING COMMISSION 

CURE very strongly oppos e s 
ho wever , such conduct may provide 
departure " (amendment to Comment ary 

" in an exceptional case , 
a basis for an upward 

t o lBl. 3). 

CURE is dedicated to reduc ing crime through 
rehabilitation . One of the f i r s t s teps in this process i s the 
perc eption by the perso n c onvic ted that "the system'' i s f air. 

When the po tenti a l is t here in the Guidel i nes to us e 
a cquitted conduct to enhance a s ent ence, then I believe t he 
sys tem will be perceived as "rigged". 

In fact , in my opinion, thi s proposed amendment goes 
agai nst the ve r y spiri t o f t he confirmation hearings o f t he 
first commissioners tha t were conducted in 1985 by Sen . 
Charles Mathias , the Republican from Maryland . 

I s hall never forget Sen. Mathias aski ng the commission-
appointees " to raise their hands " if they had e v er spent time 
i n ja i l . For those who had not , he encouraged them to visit 
the jai l s and prisons . 

By t his exercise, Sen . Mathias was encouraging a word 
that is almost non-existent today, "mercy". Sen. Mathias was 
indirectly t e lling t he Commiss ion that their attitude s hould 
be one of comi ng down of the s ide o f reducing (not enhanci ng) 
t he sentence whenever appr opriate! 

In the same way, I 
tha t 
that 

pr oposed amendments 
especially the one 
carrier in LSD cases . 

enc o u r a ge you 
would reduce 

would .eliminate 

to support the 33 
drug sentences 

the weight of the 

In this regard , I have attached 
le tter that we have received . I ha ve 
we are not certain i f he wa nts h is na me 

a c opy of a rece n t 
r emoved the name si nce 

to be known. 
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"" hislnr·,y nl' ,·iol<.'tit::C' 1•lraL :.;o •'\<•r·, uo r· pr·i·ll· 
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United States Court of Appeals 

• ·- · - , FOR THE EIGHTH CIRCUIT 

No. 9l-3205NI 

United states of America, * 
Appellee, 

v. 

Nancy Irene Martz, 
aJkfa Lebo, 

Appellant. 

* 
* 
* 
* 
* 
* 
* 
* 
* 

Appeal the United States 
District Court for the 
Northern District of rova. 

SUbl::U.tted: February 12, 1992 

Filed: May 18: 1992 

• Before MAGILL, Circuit Judge, HEANEY, Senior Circuit Judge, and 

. LARSON, • Senior District Judge. 

• 

MAGILL, Circuit Judge. 
:. 

Nancy Irene Ma.rtz appeals her conviction and sentence for 

ctistri.buti.ng LSD. Martz the district court!"- erred in 

refusing to al.lCN her to a.Cbn.it a Cali£ornia court aocument into 

evidence 't.o .liiipeacb a key qove.n-..MOe."'lt Mart% also 

· ' · 'the district court's sentence, claiming .. computaticn of the 

a141ount of LSD involved was erroneous. we aff.irJD._ 

*THE HONORABLE EARL R. LARSON, Senior United States 

District Judge for the District of Minnesota, sitting by 

designation. 

1The Honorable David . R. Hansen was a United states . District 

Judge for the Northern District of Iowa at the time judglllent was 

ent ered. He was appointe d to the Uni ted States court ·of Appea ls 

for the Eighth Circuit on November lS, 1991 . 
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I • 

...,._ . -, 
executed a search on June 26, 

and opened a first-class letter addressed to Paul Richard Smith in 

Charles City, Iowa •. The letter, from Oakland, California, 

contained soo dosag.e units of LSD on ·blotter paper. SI:Iith ioTas 

arrested and agreed to cooperate .iil the ongoing investigation. 

Smith, acting witq federal authorities in Iowa, twice wrote to 

Hartz in Oakland to purchase LSD. on both occasions, 

Smith received the requQ.Sted LSD blotter sheets in return. 

Mar....z •-as and charged vith three counts 

dUitributinq LSD, three counts of us:i.nq ·tha United States to 

distribute LSD, and one count of to di..stribat:e LSD. A 

jury convicted Martz on al.l. counts. '.I!b.G di...stric:t coa:rt attributed 

187.9 grams of LSD to Martz for an offense level of 36. 'Xhe court 

found that Martz was the manager of a crilrinal involving 

more than five persons and increased Hartz' offense l.evel. by three 

to 39. The judge also denied a two-l.evel. reduction for accoptance 

of responsibility. This put the total. l.evel. 39. With 

a C:riminal hi. story in category I, Martz bad a sentencing range of 

262 to 327 101onths. The district court sentenced her to 288 1nonths 

in prison and five years of release. 

A. :cmpeaebm.ent of Smith --
Smith's testimony, Martz' attorney Smi.th 

about the plea agreement Slilit:h had reached with federal 

proseetJ.tors:. Martz also sought to intrcduce evidence of two prior 

guilty pleas Smith had entered in California and Utah. 2 Martz 

l.rhe two documents included the certified record of an 

unrelated l.987 cr:i.lllinal case £rom california. In that case, smith 

plellded to two dritg possession misdemeanors tvo 

drug charges were disln.issed. The other document l.a.J.d ont Sm.l. th s 

guilty plea to a Utah which resulted in other related 

charges being 
-2-
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conte n d ed the doetments would show Stlith r s lmowledgc. of h ow 

with could Smith his own criminal 

c a s e . 

The distr ict court ques tioning about the pri or pleas 

t () the extent they del:lonstrated SI:lith's knowledg e o f the benefits 

of plea agreements and his concomitant incentive to aid 

prosecutors. Smith admitted in testimony that he had been charged 

wi th drug crimes in calitornia, but he denied that be received a 

reduction in charges. sm.i.th test.i.f.1ed outside the jury's presence 

that he never entered a plea agreeJtent in ca1tiornia, t>ut Mral.y 

pleaded guilty to two llli..sc:iell1eanors. The di.str.ic:t court 

the qovernment' s objection to t.b.e introduction the ca1 it'oruia 

plea doCUJnent. Tbe coort that since the cali:foDlia plea 

required no cooperation or testimony from Slnith, it gave Smith no 

to cooperate with prosecotors and had no be.aring on 

smith's potential. bias or prejudice. Therefore, tbe california 

document Vcts excluqe.d under Rul-e 608 (b) of the !"ederal. Rul.es of 

Evidence, which precludes the use ot: extrinsic evidence to prove . 

specific instances of cot14uct to attack the witness' credibility. 

On appeal, Ma.rtz asserts the district court erred in ret'using to 

allow introduction of the california document to impeach Slnitb. 
. . . ·. 

Rule 608 (b) gives the court discretion to aliow 

during cross-e:vamination on speci£i.c bad acts not resul.ting 

conviction for a felony if those acts concern the witness' , 

credibility. states v. 577 F.2d 38, 40-41 (8th 

cir. 1978). 'l;he· rnle, however, forbids the extrinsic 

evidence to prove that the specific bad aCts Fed. R. 

Evid. 608 '{b) • a'he purpose of barring extrinsic evidence is to 

avoi d holding mini-trials on peripherally related or irrelevant 

ma tters. carter v. Hewitt, 617 F. 2d 961.., 971 (:3d cir- 1.980) 

(citing :3A Wiamore on EVidence, § 979 at 826-27 (Cha dbourn rev. ed. 

1970)). · The introduction o f extrinsic evidence to attack 

c redibi lity , to t he extent i t is ever a dLlissible '· i s subject to the 

-3 -
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discretion or the trial juage. United States v. caoozzi, 883 F.2d ' 
60S, . (Sth Cir. 1989), cert. denied, 4·95 u.s.· 918 (1990) • 

The district court allowed Martz to cross-examine Slnith about 
prior guilty pleas he had made and vhether he had come to realize 
the benefits of cutti.ng deals with prosecutors in the past. But 
in conducting this questioning 1 .Martz was required to "take his 
answer." 883 F .2d at 615; McCormick on Evidence s 42 at 
92 (3d ed. mtile dOCUlllents may be admissible on cross-
examination to prove a lnaterial United states v. Opager, 589 
F.2d 799, 801.-02 (5th Ci.r. 1.979}, or bias, UDited states v, JAme.:i, 
609 F.2d 36, (2d Cir. 1979), cert· denied, 445 U.s. 905 (1980), 
they are. r.ot acimissib:ie under Rul.e 60B(b) lllernl.y to show a witness' 
general character :for trttthfu.l.nasos or untruthful.ness. United 
states v. Whitehead, 618 F.2d 523, 529 (4th cir. J.9SO); James, 609 
F. 2d at 46. The credibility detenninati.on pertinent to the .Hart% 
trial concerned whether Smith would lie in his testh1ony against 
Martz to receive favorable trea'blent from pros:Qcators. issue 
was oot whether Smith, in fact, received a reduced sentence in 
Caljfornia for pl.eading guilty to two misdetneanors, or the 
charges were merely dropped by prosecutors on account of lack ·of 
evidence, crowded court dockets, or other un.reiatad reasons. 
Martz' attorney argued to the. distric:t: that "a s;-q£ficient . . ... . - . . ... . . recoi:d bas been lilade at least to establish a questinn for the jury 
at least as to whether or not a plea bargain was e.ntered_-into and 
whether or not the de£endant received the benefit of the bargain." 
Tr. at This argumen'C represents exac::t:l.y the type mini-
trial over a collateral. xnatter that Rule 608 (b) forbids. 

Martz relies on carter, 61.7 F.2d 961, for the proposition that 
jocwnents admitted as evidence .during cross-examination of the 
witness do not violate Rule 608 (b). carter's holding was much 

-4-
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.. narrower. In 
3 the Third Circuit adlni tted the letter in 

only after the witness admi tted its authenticity. The 

court· spec:i:'fit:ally held that: extrinsic evidence could not he 

after a denied a charge. 

(I]f refutation of the Yitness's denial were permitted 

through axtrinsic evidence, cnese collateral. lnatters 

as::-u:m_e !! prominence at trial out of proportion to 
sl.gn.i.fl.cance. In such cases, then, extrinsic 

may not: be used to refute the denial, even if 
he obtained from the very 

sought to be impeached. 

Carter, 617 F.2d at 970. 'Xherdore, the district: eoa:"t> cU4 

abuse its discret.ion in refusi.ng to atbldt the ca11 rorni.a · Pl*A-

document into evi.dencc. 

B. sentence 

Hart2 contests her sentence based on the <tistrict court 1 s 

computation of the total weight of the LSD involved. Hartz 

copten&: the district court should have COl:IPiled the total weight 

by using the Typical Weight Per Unit Table contained in 

nato 11 of u.s.s.G. § 201.1. Utilizing this table, · Hartz argues, 

_ would have. resulted in an offense -level. . of 28 rather· than· 36 • . . 
. . ... . . - . . . . ... . - .. 

The district court attributed 33, soo dosage Units of..--LSD to 

Martz and that figure is not contested. on this appeal.. In 

col%1putinq the- total weight, the district court inc.!.uded 

the ·weight of the drug-laced ·blotter paper.. v. tznited, 

States, s. ct. 1.919, 1922 (1991); United States"" ·-t.. 89-4 

3In Garter, a prison inmate sued.prison 1983 

action stemming from an alleged beating. on cross-exalil.l.Ilat.ion of 

the plaintiff, defense attorneys introduced a letter by the 

plaintiff they allege outlined.a to 1nmates to 

file false brutality charges agal.nSt pr1.son Carter, 6l7 

F.2d at 964-65. 

- 5-
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F.2d 981, 985 (8th cir.), cert. Senied, s. ct. 106 (1990) . 

The court, noted blotters that were tested contained 

ranging from . 00692 grams per dose to • ooss gral:l$ 

per dose. The actual weight o f only 1800 of the dosage units w-as 

known. Applying the rule of lenity , the district court: attributed 

the lightest knovn Yeight to all dosage units and arrived at a 

total. of 185.9 grmns (33,800 doses times .0055 'grams). The court 

added to that two liquid grams of LSD that were not applied 

to blotter paper but were attributed to Martz.' The resulting 

total was 187.9 grams. 

a_-g'.les that the d.U:trict court should have applied tho 

veight .listed in the Typical. We.iqht Per unit Table conbt.inocl in 

application note J.l. of u.s.s.G. S 2.Dl...l.. Th.i.s table reveals a per-

unit weight for LSD of .os and would resu1t in a tota1 

weight of 1.69 grams for the 33,800 doses. Adding in the two gram:s 

of liquid LSD and the l..l. grams of LSD listed in the 

would .14.69 gra:ms of LSD. This CQli1Putation would have given 

Martz a base offense J.evel. of 28 • 

The district court's determination that extrapolating tlle 

lightest-known unit across the dosage units is a more reliable 

estimate than using . the Ty}2i.cal W(right _ Per Unit T_able vas not 

erroneous. 
U to -§ .itse:i£·, 

its inaccuracy and cautions that it sboul.d only be used a more 

reliable estimate of weight is unavailable-

If the number of doses, pills, or but not the 

veight of the controlled substance is kilown, multiply the 

numtxir of doses, pills, or capsules by the typical weight 

per dose in the table balow to estimate the total. Weight 

of the controlled substance .••. Do not use this table 

4.rbe district court rejected the government's argmnent that 

blotter paper wei.ght should be added to tbe two graJns of liquid LSD 

.merely Martz' pattern was always to sell LSD on blotter 

paper. 
-6-
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if _a.py more t"eliable of the total weight is 

case-spt:C]:fic informatl.on'. 

The provides further that the table does not include the 

waight of the carrying 

substances marked with an asteriSk 

( J.ncluctinq LSD] , the weight per unit shown is the weight 

of .the actual substance, nqt c:renerally the 

we1.gbt a:f ±he .mlxtJl?"e tn: .subs't;,ance 
t:he. 

COJlqoJ 1 ed snhsrance. 
use ox this 'l:aO.it:: 

provides a ve:ry conservative estimate of the tota.l 

weight. 

u.s.s.G. § 201..1. & comment. (n.l.l.). Since all these doses were 

on blotter paper, the weight of the blotter paper and tbe LSD 

obviously provides a 1:1ore reliable e.stilnate than the naked droq 

·itself. 

In Bishop, 894 F.2d at 987, ve upheld the estimate of a totaJ. 

aJ::Iount of LSD based on the district court's extrapolating the 

known weight over the total nutlber of dosage uniti, 

including those . that were unrecovered. Martz attempts to 

distinguish Bishop by arguing that the sample of blotter paper 

tested. in her case did not a representative 

Bi,shoP., ±he biotter paper ill this case _did not co:rne from. the_ 
.. - . . - . . . 

same source at the "same time. Nevertbeiess, t:he di.st..rict court 

found that was adequate case-specific information to 

the total. weight by extrapol-ating the known we.ight over 

all the dosas. - -·-· 

Random testing of drugs may be . sufficient "for sentencing 

purposes. United states v. Johnson, 944 F.2d 396, 404-05 (Sth 

cir.), cert- denied, 1.12 s. ct. 646 (1991). rn Johnson, this court 

refused to adopt the requirement that a representative sample of 

drugs from each independent source be tested. See also United 

states v_ Follett, 905 F.2d 195, 196-97 (8th Cir- 1990) (estimate 

.- ·-' - 7-
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of drug weight in plea ·agreement although no LSD 
blot-ters were ? e covered a nd weighed) I cert. denied , s. Ct. 279 6 
(199-i ) -

While there arise situations wh ere· a is too small 
pr too arbitrary to extrapolate fairly over a large number of 
dosage units that came frotl disparate sources, this is not such a 
case. First, all of the dos age units camQ froln. Martz. Hartz' bare 
assertion that of the blotter sheets may have been prepared 
by somgone else is not enough to d..iscredit the finding that the 
dosage units a.J.l Yere distributed by Martz 1 consisted of LSD-laced 
bl.otter paper, and were similar in appearance. Second, in orc!er 
to reduce her l.evel. even one step to 34, Mart% WOltld have 
to show that the average weight of the dosaqe units weighed about 
half of the lightest kno'inl dosaqe unit (. 0029 comparod to • 0055} • 
see u.s.s.G. § 201..1(e). The evidance does not :show that such a 

·vide variance i..s possible since the known weights were clustered 
c:1.t .ooss to .00692. Moreover, a cm:sory review of LSD blotter 
weights from other cases reveals that . 0055 rests at the bottom of 
the .l.ogical. range. Cotmare United st.ates v. Marshall, 908 F. 2d 
:1312, 13:16 {7th Cir. 1990) (en bane) (per-dose weights of .0057 
grams and .00964 gra.tns), aff'd soh nont. Chanm.an v. Unite d State s, 

s. ct. 191.'9 Unit ed States v. Bishoo,. 704 .E:.supp .. .91.0 .. 
Iowa i.9a9) of ·.oo7s grams) 1 ·a94 ·F.2d 

981 (8th ci.r.), cert. denied, m s. ct. (1.990); United states 
v . Andress, 943 F.2d 622 (6th Cir. 1991.) (per-dose wei.qht of .• 0065 
grams), cert. d enied, :112 s. Ct. 1192 united States v. 
Leazenby, 937 F.2d 496 (:lOth Cir. 1.99:1) (per-dose weight :of 
grams); United StateS v. t.arsen, 904 F.2d 562 (:10th Cir. 1990} 
(per-dosa waight of : oo61 _grams), eert. deni ed, l.l.l. s. ct. 28 00 

Uni ted s t ates v. Elrod , 8 98 F.2d 60 (6fh Cir.) (per-dose 
weight of .ooss grams), ·cert . deni ed, 111 s. ct. 104 (1990}; United 
s tates v. Rose; 881 F.2d 3 86 (7th cir. 1989) Yeight of 

grams}; United States v. 753 F. Supp . 2 3 (D. Me. 
(per-dose weig ht o f .0069 grams) , a f f' d without ooi n i o n, 9 46.F. 2d 
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sao (1st Cir. Therefore, we find that the district court 
did err . that extrapolating the lightest kno;.:n Yeight over all the dosage units a reliable than using the bare drug weight found in the table. 

n:. 

We find that the district court did not abuse its discreti<;m in refusing to adlnit extrinsic evidence to il:Jpugn a ·witness' 
crQdibility. Further, we find that the district court properly calculated Ma..r:tz' sentence. The decision below, ore, is affirmed. 

ll:E:ANEY, Senior Circuit .:rudqe, dissenting-. 

J:.n r;ry view, Nancy.. Martz should have been permitted 
introduce into evidence two docaments Yhich esta.blished that the government informant t.tas lying· when he test.ified that he had not 
entered into plea agreements in state courts in ca J i fornia and 
Utah. Wi.th respect to drug related offenses· in states, the exhi.bi ts were not offered to prove Sll1i th had prior drug convictions, .but rather to his credibility- Sm:j.th's 
credil;;>ili ty was crucial - his testimony was essential to Martz's conviction. The admission· of these documents conld have _been accomplished quickly, and it vou1d not have given rise to a-=ini-trial. 

Although the carter case vell supports .Martz's the 
distinguishes carter on the grounds the -document in 

that case was admitted only after the witness admitted its 
authenticity. Here, however, the .trial court did not ever question smith as to the authenticity of the. plea agreement. If faced with 
questioning about the previous plea agreements, Smith may well have· backed of:C his preVious statel4lents, and his crediblli ty woul.d have 
been damaged • 

@u u 
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..,... ' 

I also believe that t:he I&lajority errs J.n affi.nning the 

s entence. court, over dissent, r e cently held en ba ne that 

we must follow policy ste.tet1ents and col&lJ;lentary to bring about 

cons istency in sentencing. Uni t ed States v. Kelley, 956 F.2d 748, 

756 (8th Cir. (en bane). One think that we he 

bound by that decision where the policy statement or commentary 

requires a sentence as well as where it requires a longer 

sentence. 

But, apparently this is not to be the case even though the 

application note. here is clear and precise: •rf ot doses 

• • • but not the weight of the eontro1l.ed substanca is known, 

multiply the number of doses • • • by thQ typical. vei.9ht per dose 

in the tabl.e below to e;;ti.mate the total. weight of the controlled 

substance.,. U.S.S.G. S 2Dl..1 (Application Note ll). The weight 

of each dose was not known; thus, the table had to be used • 

Unlike the lllajority, l do not believe extrapolation would be 

proper in this Unlike the situation in Bishop, the blotter 

paper here di.d not come from the same source at the sallle tilne. 

United states v. Bishop, B9(. F.2d 981, 987 (8th Cir. l.990). 

Moreover, the amount of paper waighed vas a .Slllall fraction 

five percent) of the total. amount att::ributed to 

Martz. Under these circuJnstances, the district court did x;.?t have 

enough "case-specific in"torll!at.ion" from which to mako a "more 

estimate of the total o.s.s.G. S 

(Application Note 11). Coppare United states v. ShabaZZ, 933 F.2d 

J.029, (D.C. Cir. 19.91) (use of table in Note ll not requ.irGd 

where defQndant conceded estimated weight of dilaudid pills was 

accurate, and estimated weight was supported by data 

Physicians Desk Reference,. the manufacturer, and the D.EA} • 

The majority opinion buttresses the district court's findings 

by favorably comparing the dist:rict court's calculation of the 

-10-



• 

• 

• 
. . - -.... . . 

OJ: l5 : 9J U :OJ '5'H5 556 8il 8 FED Pl"B DEF:SF 

average per dose of the dos age unit (.ooss grams) to LSD 

forth in cases from other circuits. 

8-S. Although the majority's review is interesting, 

I do not see how findings of fact from otiler cases can constitute 

"case-specificu evidence to support the district court's findings 

ot fact in this 

The majority reports that a wide variance in blotter 

paper weights would not be in this case "because the known 

weights were clustered at .ooss to .00692." See ante at 8. With 

all due respect, I think this rQ.asoni.ng is circul.ar: . because only 

three samples were taken, there is no way to know whether there was 

a wide 'llariance between blotter paper weights, yet the l.il:Uted 

sample · is used as proof that there VciS not a variance in 

weights. Moreover, there a wide variance between even the 

three. samples -- the heaviest sa.IOlple W"a$ allnost twenty-five percent 

heavier than the lightest sample. 

While it would have ta.lcen a short time to. accurately determi:ne 

the per dose, the gove.rn.:.ment did not I:lak.Q this effort. 

Thus , the court was obligated to follow the table. 

A true copy. 

Attest: 

CLERK, U. S. COURT OF .APPEALS, EIGHTH CIRCOI'I'. 

l{JUlJ 
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KATHERIAN 0 . ROE 

ANOREW H. MOHRING 

ANOREA K . GEORGE 

ROBERT D. RICHMAN 
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March 10, 1993 

FEDERAL PUBLIC DEFENDER 
ROOM 174. U .S . COURTHOUSE 

MINNEAPOLIS, MN 55401 

United States Sentencing Commission 
ATTN: PUBLIC INFORMATION 
One Columbus Circle North East 
Suite 2- 500 - South Lobby 
Washington, D.C. 20002 - 8002 

Re: Comment on Proposed Amendments 

To ·The Honorable United States Sentencing commission: 

PHON£: 16121 348· 17 5 5 

I FTSI 777· 17 5 5 

FAX: 16121 3 48·1419 

IFTSI 777· 1419 

I write to you, in as brief a form as possible, to express my 
comments on the proposed amendments in the sentencing guidelines. 
The fact that I am an assistant federal public defender for 
approximately 13 years makes me both a well informed and biased 
source, of which I am sure you are cognizant. 

I applaud and encourage the thought and effort made to amend the 
loss tables and deal with the problem of more "than minimal 
planning" insofar as it has resulted in disparate treatments and a 
considerable amount of litigation. With respect to the additional 
issues for comment in this section, I definitely believe that the 
loss tables should have fewer and larger ranges in the lower ends. 
The loss tables at the higher ends are so large as to be beyond my 
experience and have no opinion as to whether they need adjustment. 

Although more work would need to be done, I would encourage the 
Commission to modify the definition and approach to a more than 
minimal planning enhancement as opposed to building it into the 
loss table or, alternatively, building it into the loss table 
further from the bottom ranges, maintaining the lesser enhancement 
as long as possible and perhaps adding a third and additional level 
increase at the far end. 

With respect to redefining more than minimal planning, I do have 
some suggestions: 

1. Build in a two level decrease for spur of the moment or 
sudden temptation conduct; 
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2. Do not provide for multiple victim enhancement until the 
number of victims has reached an appreciably large level 
i.e. 15 or 20 and perhaps make this enhancement an 
additional one or two levels at an additionally large 
number such as 40 or 50; 

3 . Require, by example, truly more than the ordinary conduct 
to commit the offense before an enhancement is added. 
Few if any types of fraud or theft escape the current 
definition. 

The proposal with respect to U. S . S . G. § 3Bl.2 (role in the offense) 
is also an improvement. I would suggest option one is the most 
preferable of the options under Note 7 reading as follows: Option 
1 is prefered because it affords the sentencing judge the most 
flexibility in determining whether or not to apply the two level 
adjustment for minor role and, unlike option 2, does not repeat the 
Application Note position contained in Note 8 concerning burden of 
pursuasion. 

The firearms amendments are mostly technical and it would be useful 
for the Commission to have a period where it does not amend the 
firearms guideline. I do believe that an appropriate 
differentiation can be made between different weapons including 
weapons that fall within 26 u.s.c. § 5845 and its various 
subdivisions. Whether the differentiation should be made by 
different offense levels, by placement of the sentence within a the 
guideline range, or by a Commission- guided departure, depends on 
the weapon involved. It would seem that a fully automatic machine 
gun is different from a sawed-off shotgun which is different from 
a sawed- off rifle which is different from other weapons such as 
tear gas "pen guns , " all of which are prohibited in Title 26. 

I have no great critism of the proposed amendment § 3Bl.3 abuse of 
position of special trust or use of special skill. However, 
perhaps the time has come to separate these two concepts into 
separate adjustment sections . It would seem to me be best to leave 
special trust as a Chapter 3 adjustment with appropriate 
illustrations in the application notes rather than adding it as a 
specific offense characteristic in a hit or miss fashion to various 
guidel i nes relating to fraud or embezzlement or in general to the 
embezzlement guideline. Certainly the proposed amendment is 
superior to the additional issue for comment, particularly as it 
relates to deleting the example regarding "ordinary bank tellers". 

The proposal relating to 5Kl . l - issue 24 - will apply to very few 
cases if it is intended to exclude "crimes of violence" where that 
concept includes drug offenses. It also has limited usefulness 
because of the exclusion of anyone who is not a "first offender" . 
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At least it should include all category I offenders and perhaps all 
category I and category II offenders. The injustice which it is 
intended to address is not related or necessarily related to 
whether the defendant is category I or category VI, but the 
proposal is at least some improvement over the current requirement 
for a government motion. 

I should add with respect to § 5K that I have, as have other 
attorneys, experienced cases in which this proposed amendment could 
well have made a difference. 

With respect to the proposal number 25 relating to § 6Bl.2 the idea 
is commendable. Perhaps a stronger word than "encourages" should 
be utilized. I would suggest a policy statement that requires the 
government to make such the disclosures at either option point and 
provides as a ground for downward departure the intentional failure 
of the government to do so. Experiences has taught that toothless 
platitudes rarely modify prosecutorial behavior in an adversary 
system. 

The Commission should act on issue for comment number 40 relating 
to the mandatory minimum and distinction between cocaine and 
cocaine base. . Significant support exists not only from the 
interjection of the Commissions expertise, but also other sectors 
of the criminal justice system for the elimination of this 
distinction. 

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and 
should not result in favorable action. They would increase 
unwarranted disparities and would not further the purposes of 
sentencing indicated by Congress. 

Proposal number 57 submitted by the Department of Justice should 
not be acted upon. It is an attempt to accomplish exactly the 
opposite of what it purports to do. The Department of Justice 
obviously intends to utilize its proposed amendment, if it becomes 
the guideline, as the Commission's position which ought to be 
followed by the Courts in prohibiting attacks on prior convictions. 
It is my understanding that the Commission wishes to take no 
position and allow the courts to develop their own procedures. If 
the Commission does intend to take a position on this procedural 
question, it should study the matter, invite additional comment, 
and it is hoped, ultimately recommended that the courts permit 
collateral attacks on prior convictions utilized to enhance 
sentences • 
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I had promised to make this letter brief. There are many other 
things I could or should say, but will not. I will say that the 
last two cycles of amendments have been encouraging insofar as they 
have addressed problems of harshness and not simply been "fixes " of 
guidelines which appear to be too low to some other components of 
the criminal justice system. 

SCOTT F. TILSEN 
Assistant Federal Defender 

SFTj tmw 
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Ojfice of the 
FEDERAL PUBLIC DEFENDER 

MIDDLE DISTRict' OF FLORIDA -
Pee Offiu Box 4991 
311 w.- Moaroc St.. - Sai1G 313 
Iac.bcaville, Florida 32201 

904 232-3039 

January 2, 1.993 

OlU.ANOO DlVISlON 

Mr. Michael Courlande:r 
Public Information Specialist 
United States Sentencing Commission 
One Columbus Circle, N.E. 
SUite 2-500, South Lobby 
Washington, D.C. 20002-8002 

TAMPA DIVISION' 

H. JAY STEVENS 
Fedenll Public Defender 

Fr. MYERS DIVISlON 

Re: Comment on Peg. 31, 1992 Proposed Amendment 61 

Dear Mr. Courlander: 

our office represents Mr. 'rerry Lynn stinson in stinson v. VDited 
states, case No. 91-8685, in which certiorari was gra.nted.on November 
1.1, 1991. The Stinson case involves the question whether it is a 

of the sentencing guidelines for a court to fail to 
follow the specific direction of current u.s.s.G. §4B1.2, application 
n.2, that possession of a firearm by a felon is not a "crime of 
violence. n Proposed alllendment 61 woul.d reverse the c::i.ixective which is 
tho subject of Stinson. 

The brief on the merits in Stinson is due January 6, 1993 and 
oral argument before the SUpreme Court is set for March, 1993. ThQ 
acti.on tal<:en by the Sentencing Conmdssion in announcing this proposed 
amendment at this time obviously creates uncertainty as to the proper 
disposition of Stin!';on. WQ would request that the proposed amendment 
be withdrawn the SUpreme Court has rulecl in Stinson. 

Barring that, we would ask permission to present testimony at the 
scheduled hearing on March 22, 1993 in Washi.nqton. We wi11 further 
written comment no lato.r than March 15, 1993, as required by the 
announcement in the. Federal Register. 

Sincerely, 

WILLIAM M. KENT 
Assistant Federal Public Derender 

WMK:wmk 
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EDISON ELECTRIC 
INSTITUTE 

March 15, 1993 

The Honorable William W. Wilkins, Jr., Chairman 
Members of the U.S. Sentencing Commission 
United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Dear Chairman Wilkins and Members of the Commission: 

PETER 8. KELSEY 
Vice Presidenl. 
Law and Corporate Secretary 

The Edison Electric Institute ("EEl") is grateful for the opportunity to present 
comments to the Commission on the proposed amendments to the sentencing 
guidelines.1 EEl is the association of electric companies. Its members serve 99 
percent of all customers served by the investor-owned segment of the industry. 
They generate approximately 78 percent of all the electricity in the country and 
service 76 percent of all ultimate customers in the nation. Its members are 
pervasively regulated at the federal and state level in all aspects of their business. 
These electric utilities range in size from ones employing less than 100 employees 
to ones employing more than 10,000 employees. Our member companies have a 
real and direct interest in the content of the proposed amendments to the 
individual guidelines given enforcement trends toward the prosecution of 
corporate managers and supervisors. 

I. Amendment No. 23, Abuse of Position of Trust 

The Commission invites comment on a proposed amendment to§ 3B1.3 (Abuse 
of Position of Trust or Use of Special Skill).2 The proposed amendment 
attempts to reformulate the definition of what constitutes a "special trust." 

1 Sentencing Guidelines for United States Courts; Notice, 57 Fed. Reg. 
62,832 (December 31, 1992) (hereinafter "Notice") . 

2 Amendment No. 23, Notice at 62,842. 



• The Honorable William W. Wilkins, Jr . 
March !5,, 1993 
Page 5 

from the guide1ines.4 EEl supports the suggestion made by the Committee on 
Criminal Law of the Judicial Conference of the United States that the language 
contained in Part A4(b) should be changed to the extent that it discourages 
departures by encouraging courts of to find that sentences that depart 
from the guidelines are "unreasonable." 

While the language of Part A4(b) concedes that the initial guidelines will be the 
subject of refinement over time, and that the departure policy was adopted 
because "it is difficult to prescribe a single set of guidelines that encompasses the 
vast range of human conduct potentially relevant to a sentencing decision(,]" the 
language that follows nevertheless suggests that departures from the guidelines are 
improper.6 The courts must be allowed to exercise reasonable judgment with 
respect to application of the guidelines, and must not be required to adhere 
inflexibly to specified types of departures and departure levels. At a minimum, 
EEl recommends that Part A4(b) be amended to strike the last sentence of the 
fourth paragraph and the last sentence of the fifth paragraph. 

• IV. Issue Comment No. 32, First Time Offenders 

• 

The Commission has requested comment as to whether it should promulgate an 
amendment that would allow a court to impose a sentence other than 
imprisonment in the case of a first offender convicted of a non-violent or 
otherwise non-serious offense.7 EEl believes that there shou.ld be a specific 
provision for departures in the sentencing of first offenders of non-violent 
offenses. Judges need this departure to prevent the possibility of offenders 
receiving punishment that does not fit the crime. This departure should be 
accomplished through providing an additional ground for departure in Chapter 
Five, Part K. 

4 Issue For Comment No. 30, Notice at 62,848. 

5 Letter of Vincent L. Broderick, Chairman, Committee on Criminal Law of 
the Judicial Conference of the United States, to the Honorable William W. 
Wilkins, Jr., dated November 30, 1992. 

6 Federal Sentencing Guidelines Manual (1992 Ed.) at 6 . 

7 Issue For Comment No. 32, Notice at 62,848. 
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FIRST NATIONAL BANK 
CAPITAL CITY GROUP 

P.O. Box 900 . ..6 Tallahassee. Florida 32302-0900 
(904) 224-1 171 

1-1arch 10, 1993 

Attn: Public Info:rnation 
U. S. Sentencing Ccmnission 
One Columb.l.s Circle, NE 
Suite 2-500, South I.otby 
Washington, D. C. 20002-8002 

Dear Members: 

We supp:>rt prop:>sed amerrlments to reduce drug sentences as errlorsed by Famil ies 
Marrlatory Mi..n:inrums. Please give their representatives every consideration. 

They kn::Jw the problems we families face . 

o.rr 39 year old son was convicted in a drug conspiracy case because a government-
.· arr<lD:]ed "sting" group discussed locations at his ronesite. He received a 10 year 

He is a ron-violent first tirre offerrler. 'Ihe real victim is his son, our 
totally blameless 3 1/2 year old grarx:lson. We are helpi.n;J our daughter-in-law raise 
this innJCent child. We hope for relief on appeal. We have N:f1' received the justice 
in which we were raised to believe. PLFASE help our family and others like us help 
ourselves. 

'!hank you for your attention • 

. Sincerely yours, p 
(' ' ' .,L b--,.t. 

11 M. and Richard M. Lee 
413 East Park Avenue 
Tallahassee, Florida 32301 
(904) 222-1155 

cc: Families llgai.nst Marrlatory Minimlrn.s (202) 457- 5790 , Julie St£wart 
Bi l l Clinton, United States President 
Bob Graham, Florida Senator 
Connie Mack, Florida Senator 
Pete Peterson, Fl orida Representative 
Clyde Taylor arrl Judge Griffin Bell, Attorneys 

Re: George Martin Croy - 09645- 017 

District of Florida , Pensacola Division 
Main Office • 217 North Monroe Street 
Capitol Center Branch • 1 16 East Jefferson Street 
South Monroe Street Branch • 3404 South Monroe Street 
Thomasville Road Branch • 3501 Thomasville Road 
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.rick L. Brown 
Oou,;las M. 
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BRowN & MoREIJART 
AITORNEYS AT LAW 

Suite 222 
133 Fourth 
Cincinnati , Ohio 45202 

(5 I 3) 65 I -9636 
FIIX (513) 381-1 776 
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Mr. Mike Courlander 
United States Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South U>bby 
Washington, D.C. 20002-8002 

March 8, 1993 

RE: Proposed Amendments to Sentencing Guidelines 

Dear Mr. Courlander, 

This letter is to provide my input on several of the proposed changes and amendments 
to the sentencing guidelines. I hope that these are of some use to you as these changes are 
contemplated. I am limiting my comment.s to three proposals, but on a broader scale would · 
suggest that the Commission give favorable consideration to all changes which result in a 
more equitable situation. · 

Prior to expressing my views 1 wanted to give some background on myself. I am an 
attorney in Cincinnati, Ohio. The majority of my practice involves federal criminal 
sentencings and post-conviction motions related to sentencing. I handle cases in federal court 
across the country. Because of my work I have become familiar with the contents of the 
guidelines. It is with this understanding that I provide the following comments. 

The proposal that would permit a District Court Judge to make a downward 
departure, without the United States Attorney making the request, if the Judge believes the 
Defendant has provided substantial assistance is one which should be approved. The current 
scenario permits the United States Attorney to plea bargain with the Defendant and decide 
after the Defendant provides information whether to make a request for a downward 
departure. Absent unconstitutional motivation on the part of the U.S. Attorney, there is 
nothing a Defendant or Iudge can do, lf the U.S. Attorney does not request a downward 
departure. This system smacks of unfairness. The U.S. Attorney, gains the information and 
then can decide not to give the Defendant any credit for it. The Defendant may have already 
put himself at grave personal risk and additionally is not able to retrieve what he has 
provided to the U.S. Attorney. Permitting the Judge to have control on this situation would 
level the playing field and result in a more just situation. 

The proposal reducing the top guideline from 43 to 32 is another one which should be 
approved. The length of sentences in drug cases has simply gotten out of hand. As a 

0f· society we can not continue to pay the costs of warehousing individuals for twenty and thirty 
• 1\ years, especially when they are first time offenders. The comparison is made repeatedly 
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between violent and drug offenders and the relative disparity is sentences received . 
The proposed amendment would help alleviate this disparity and more importantly result in 
sentences, especially for flrst time drug offenders, which are more in keeping with a system 
of fairness and justice. 

The third proposal I am writing about relates to eliminating the weight of the carrier 
in LSD cases when calculating the weight of the drugs involved. It is difficult for me to 
understand the rationale behind adding to the weight of the actual drug the weight of the 
carrier paper. This would easily result in a situation of a supplier or manufacturer who has 
not separated the drug into doses and thereby not placed it on carrier paper being treated the 
same as the street seller because of the added weight of the paper the drug is placed on. 
Simply, a person should be held accountable for the drugs involved, not the material it is 
carried on. 

I thank you for the opportunity to comment on these specific proposed amendments, 
and the amendments in general. I hope that the amendments will receive favorable 
consideration. Additionally, I would welcome the opportunity to provide testimony or 
additional information at any scheduled hearings on these proposed amendments. · If I can be 
of further assistance please do not hesitate to .contact me at (.Sl3) 651-9636. 

Very Truly Yours, 

PLB\wpf 
cc: Congressman David S. Mann 
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TEL (315) 853-4370 

Richard D. Besser 
l3 Arrowhead Way 
Clinton. NY 13323 

Attn : Public Information 
u.s. Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C . 20002-8002 

Gentlemen: 

FAX (315) 853-4371 

March 4, 1993 

I am writing to voice my opinion on the amendments 
to the sentencing guidelines that are currently under 
consideration by your Commission . 

While I believe that the entire concept of mandatory 
minimums is abhorrent and unconstitutional, there 
are three amendments that I believe rise above the 
others in importance: 

1. Eliminate the carrier in determining sentencing 
in LSD cases. 

2 . R·eduction in the top guideline level from 
43-32 . 

3. Allow Federal Judges to depart from guidelines 
if he believes the defendant hes provided substantial 
assistance '¥ithout the approval of the prosecutor. 

I am sure you are aware of the inequities in sentencing 
that result from application of the current guidelines 
in LSD cases. If not I would offer the following: 

One gram of pure LSD (no carrier)=63-78 months, 
guideline level 26 

One gram of LSD on 100 grams of paper=188-235 
months, guideline level 36 

Reduction of the highest sentence for a first time 
offender to 121 - 151 months is a modest reduction at 
best. Where else in our legal system does a first 
time offender for a nonviolent crime receive a 10 
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TEL (315) 853-4370 

Richard D. Besser 
l3 Arrowhead Way 
Clinton, NY 13323 

FAX (315) 853-43i1 

year plus sentence, without parole? People who commit 
armed robbery are let off with less severe sentences. 
Should the Federal Courts apply sentences that are 

S0VDrc ncn?iclent =rimes th ! n the st2te courts 
do for violent crimes? I think not . 

As to allowing judges to have latitude in sentencing, 
I would postulate that the justice system was designed 
to have prosecutors prosecute and judges and juries 
determine guilt and impose sentences. In Federal 
drug cases discretion is taken from the judges and 
given to the prosecutor who's motives are typically 
self-serving . It appears that in their zealousness 
to apply justice even-handedly they created a system 
that recognizes no extenuating circumstances and have 
denied judges the ability to perform their judicial 
responsibilities. 

It appears to me that your Commission could do a lot 
to correct these and other inequities in sentencing, 
to say nothing of what you would do for prison over-
crowding and the drain on the Country's resources, 
both financial and human, by passing these amendments. 

As someone who has been personally impacted by these 
guidelines I would be more than happy to offer additional 
testimony. 

Sincerely, 

R.D.Besser 

cc : Families Against Mandatory Minimums 
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ROBF.RT W. RITCH!!: 
CHARLES W. D. F'£1..9 
W. TIIOMAS DILLARD 
DAVID M. I':LDRIDOE 

RITCH II!: II 
... rR\' fS!:. JR. 

LAW OFFICES O F 

RITCHIE, FELS & DILLARD. P.C. 
SUlTE 300. MAIN PLACE 

606 W. MAIN STREET 

P . 0 . BOX U26 

KNOXVILLE, TENNESSEE 37901-1126 

February 25, 1993 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington, D.C. 20002-8002 

Dear Sentencing Commission: 

TI'.LEPHOS£ 
a l$-837·0661 

I have reviewed with great interest your 1993 Proposed 
Amendments to the Sentencing Guidelines. The opportunity to express my concerns, on a few of the proposed amendments, is 
greatly appreciated. This particular group of amendments addresses 
several important areas: 

A. Relevant Conduct: Amendments #1 and 35 propose two 
different ways to deal with acquitted conduct. Amendment 
#35, option 1, proposes a total ban on the use of 
acquitted conduct. I personally favor this approach. 
In addition to my personal preference, this is an area 
that I have· discussed with numerous people. Lawyers and 
non-lawyers alike are often shocked when they that 
conduct, for which a defendant is acquitted, can still 
be used as relevant conduct. It is fundamental to our 
system of justice that persons acquitted of criminal 
charges are not directly or indirectly punished for that 
conduct. 

B. Substantial Assistance: Amendments #24, 31, and 47 
suggest several ways to change the current system for 
determining when substantial assistance has been 
rendered. This is an area which should be decided by the 
sentencing court after the government has had an 
opportunity to state its position. Without question the 
government's position should be given careful 
consideration but the ultimate decision should be the 
court's. It has been my experience that "substantial 
assistance" varies from one u.s. Attorney's Office to the 
next and even from one AUSA to the next. Also based on 
my experiences the decision not to move for a downward 
departure, based on substantial assistance, has 
occasionally been arbitrary . 
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C. Specific Offender Characteristics: Amendment # 29 
would give the sentencing courts some flexibility in 
fashioaing an appropriate sentence. While uniformity is 
an important objective, it should not be the only 
consideration. 

D. Sentencing Options; Non-violent, first offenders: 
Amendment # 32 would also give sentencing courts more 
flexibility. Of the two options suggested in this 
amendment, it seems that an additional ground for 
departure would be the most effective way to reach this 
type of offender. 

While many other proposed amendments are equally deserving of 
comment, I am going to limit myself to the four listed above. If 
the Commission wishes for any additional input from me I am 
available at your convenience. 

Sincerely yours, 

KENNETH F. IRVINE, JR. · 

2 
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CHAMBERS Of' 

DONALD E. Z I EGLER 
.S . D ISTRICT JUDGE 

412·&44•3333 

------···--

UN ITED STATES D I STRI CT COURT 
WESTERN DISTRICT Of' PENNSYLVANIA 

PITTSBURGH. PENNSYLVANIA 1S219 

March 10, 1993 

Hon. William W. Wilkins , Jr ., 
Chairman, u. s . Sentencing Commission 
Suite 2- 500, South Lobby 
One Columbus Circle Northeast 
Washington, D. C. 20002 - 8002 

Dear Judge Wilkins : 

Re: United States Sentencing Guidelines 

I am responding to the invitation of the Sentencing 
Commission to comment on the proposed amendments to the 
Guidelines and the proposals of various groups. I have served as 
a state court trial judge for five years and a federal district 
court judge for 15 years in a metropolitan area. Hence, I bring 
to my work a fair understanding of best and worst of 
criminal justice ·reviewing the Proposed ·Guideline· 
Amendments • . I n my judgment, the federal sentencing 
are inferior to the state court guidelines in Pennsylvania, and 
therefore I have scanned the Proposed Amendments in ·an :attempt to 
select the amendments that will improve the federal sentencing ·· 
scheme . · 

Proposed Guideline Amendment No . 1 , Pg . No. 1 should be 
adopted as urged by the Practitioners Advisory Group in Option 1 
at Pg. 56. Most citizens and virtually every juror would be 
shocked to learn that a court is required to include conduct in 
the sentencing equation that their r epresentatives have found not 
pr oven by the prosecuti on. In addition, any exception to a 
comolete bar of such evidence strikes most informed observers as 
unfair and one- sided. Prior to the guidelines, federal trial 
judges did not consider acquitted conduct at t he time of 
sentencing, and the supporters of the guidelines have failed to 
sustain their burden of proving that § 1B1.3, as constituted , has 
had any deterrent effect upon aberrant conduct , or has promoted 
uniformity in sentencing . · 

Proposed Guideline Amendment No. 10, Pg. 20 should be 
adopted to uniformity of l aw and introduce common sense 
in a difficul t area oj · The of uningestible 
mixtures in the weight qf .. substance; promotes pubi ic 
cynicism and contempt .bY the l:ec;td;:> . t? .g!."'ossly 

senten9es in certain and · 
undermines' the foundation on wr.ich the gu.idelines are bottor.ted . 
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Proposed Amendments 29 and 30 (Judicial Conference) are 
long overdue. The members of the Commission and staff are fond 
of stating at various Circuit Judicial Conferences and in other 
fora that departures are authorized in appropriate cases under 
the guidelines . The courts of appeals are often blamed by 
members of the Commission for being too rigid in interpreting the 
departure provisions. The Criminal Law Committee of the Judicial 
Conference has now provided the Sentencing Commission with the 
opportunity to stand up and be counted on this issue. 

Proposed Amendments 31, 32 and 33 (American Bar 
Association) are progressive proposals that recognize that 
prisons are limited resources that should be reserved for the 
most serious offenders. They also recognize that for many non-
violent offenders there are effective alternative sentences. For 
many years prior to the guidelines, I kept a record concerning 
the number of offenders that violated a probationary sentence. 
The number of violators totalled 15% This means that 85% of the 
defendants did not violate probation and for these offenders a 
non-prison sentence was successful, effective and obviously less 
expensive . 

Proposed Amendments 37 and 38 (Practitioners Advisory 

*Group) are sensible and deserve adoption . They advance 
uniformity of application and fairness for offenders who do not 
profit from an offense. This is especially important for non-
violent offenders for whom alternatives to total confipement ma y 
be entirely appropriate. -

Amendment No. 40 (Practitioners Advisory Group) 
correctly captures the disparate impact of the guidelines upon 
minorities . The 100 to 1 quantity ratio is irrational and leads 
to unfair sentences. Quantity based sentencing involving crack 
cocaine produces sentences, in many cases, that are harsh, have 
no deterrent impact and are grossly disproportionate. The same 
reasoning applies to Amendment No. 50 (Federal Offenders 
Legislative Subccmr.ittee}• Congress could not have intended such 
results . 

Thank you for giving me the opportunity to comment on 
the matters pending before the Sentencing Commission. 

ef 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO . - , PROBATION OFFICE 

February 23, 1993 

U. s. Sentencing Commission 
One Columbus Circle, N. E ., Suite 2- 500 
Washington, D. c. 20002-8002 
Attention: Public Information 

Dear Judge Wilkins 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202-3980 

Attached hereto are personal comments regarding certain proposed guideline amendments. I have written a separate document for each of the issues on which I commented. Understand that the comments provided are only my own and are not representative of this agency or the Court for which I work. 

Thank you for the opportunity to comment on the proposed amendments . 

Sincerely 

David E. Miller, Deputy Chief u. S . Probation Officer 
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DATE: 

UNITED STATES DISTAIGr COURT 
SOUTHERN DISTRICT OF O HIO 

PROBATIO N O FFICE 

February 16, 1993 

RE: 7. Issue for Comment. 

FROM : David E. Miller, Deputy Chief 
U. s. Probation Officer 

TO: u. s . Sentencing Commission 
Public Information 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

The Commission should address the issue of whether 281.1, 281.2 and 
fully capture the harmfulness and seriousness of the offense 

by commentary suggesting an upward departure if the Court thinks it 
is merited . If and when the Commission identifies, through its 
monitoring process, a trend of upward departures for this reason, 
it can address same through the adoption of a specific offense 
characteristic . This is consistent with the "heartland" approach 
adopted by the Commission , an approach that is valid, but has, in 
practice, diminished because of too many amendments during the 
first 5 years of . 
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U.S. Sentencing Commission 
l Columbus Circle, N.E. 
Suite 2500 
Washington. D.C. 20002-8002 

Re: Amendments 28(G), 37 and 38 
Amendment 25 

Gentlemen: 

February 18, 1993 

I am writing in support of proposed amendment 28 (G). Some of the 
problems with the loss definition under § 2B 1.1 and § 2Fl.1 have been 
resolved because of the 1992 amendment to the statutory index specifying 
that either of these guidelines could be appropriate for violation of 18 § 
656. 

But, the problem persists in other areas. For example, I had a client 
convicted this past year for conspiring to embezzle from an employee 
benefit plan. (18 § 371) The offense involved the use of a certificate of 
deposit from a union pension fund as collateral for a loan. The CD greatly 
exceeded the amount of the loan, so when the loan was defaulted on, only 
a portion of the CD was seized to cover the loss. Because the offense 
involved pension fund money, my client's sentenced was calculated under 
§ 2B 1.1 using the full value of the CD , rather than the actual loss. Your 
proposed amendment 28(G) would, hopefully, resolve this problem. 

I also very much favor amendment No. 25 regarding disclosure of 
information relative to guideline calculations. I practice around the 
country and there are great differences from one U.S. Attorney's Office to 
another in providing this information. 

• Additionally, I think that the amendment should include a requirement 
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that the government stipulate as often as possible in plea agreements to 
any facts which impact on guideline calculations. Again, as I practice in 
various states, some U.S. Attorney's offices are readily agreeable to 
incorporating stipulations or a separate statement of the offense, while 
other U.S . Attorney's offices have a "policy" of never stipulating to 
anything. This only increases the work for the probation officer and for 
the court, when these matters could easily be resolved during plea 
negotiations. 

Sincerely, 

Richard Crane 

RC/cm 



Attorneys and Counsr/ors at Law 
Sumn(T S . Koch Of Counsel 

William BooJcn K(l/y Kmn(th Ba/(man 
john F. McCarthy, fr. 
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KOCij, KELLY ,. & -·-.. Benjamin Phitrips Special 

john N. Patterson Paul L. Bloom 
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McCARTHY 
A Professional Association 

United States Sentencing Commission 
Attention: Public Infonnation 
One Columbus Circle, N .E . 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Jantt Clow n!Zron · 01 
KeVJn v. Reilly Jennifer Lea 

Charles IV. N. Tlwmpson, J r . Jacquelyn Archuleta-Staehlm 
M. Karen Kilgore Mark A. Basham 

Holly A. Hart 
Sandra]. Brinck 

March 12, 1993 

VIA TELEF AX 202-273-4529 

Dear United States Sentencing Commission: 

The purpose of this letter is to express my support for Edwards BilJ H.R. 957, 
Sentencing Unifonnity Act of 1993. I have practiced criminal law for the past 17 years and was 
Chief Public Defender for the State of New Mexico from 1983 through 1985. I believe that 
mandatory minimum sentences have created injustice throughout the federal system and have 
clearly created a backlog of civil cases in the State of New Mexico. 

I thank you for your consideration of Edwards Bill H.R. 957. 

Sincerely, 

( _AANBT CLOW 

JC/cam 
cc: Steve Schiff (via Telefax) 

433 Paseo de Peralta P.O. Box 787, Santa Fe, NM 87504-0787 (505) 982-4374 Fax Nos. (505) 982-0350; 984-8631 
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D A NIEL M . SCOTT 
FEDERAL PUB LIC D E FE NDER 

SCOT T F . TIL S E N 

KA T HERIAN D. RO E 

A NDR EW H . MOHRING 

A N D R EA K . GEORGE 

ROB E RT 0 . RICH M A N 

. -

March 10, 1993 

FEDERAL PUBLIC DEF E NDER 
ROOM 174. U .S. C O URTHOUSE 

M INNEAPOLIS, MN 55401 

United States Sentencing Commission 
ATTN: PUBLIC INFORMATION 
One Columbus circle Nor th East 
Suite 2-500 - South Lobby 
Washington, D.C. 200 02-8002 

Re: Comment on Proposed Amendments 

To The Honorable United States Sentencing Commission: 

PHONE: 16121 3 48·1 7 55 
1FTSl 777· 17 5 5 

F A X: 16121 34B·14 19 
1F TS1 77 7·1 419 

I write to you, in as brief a form as possible, to express my comments on the proposed amendments in the sentencing guidelines. The fact that I am an assistant federal public defender for approximately 13 years makes me both a well informed and biased source, of which I am sure you are cognizant. 

I applaud and encourage the thought and effort made to amend the loss tables and deal with the problem of more "than minimal planning" insofar as it has resulted in disparate treatments a nd a considerable amount of litigation. With respect to the additional issues for comment in this section, I definitely believe that the loss tables should have fewer and larger ranges in the lower ends. The loss tables at the higher ends are so large as to be beyond my experience and have no opinion as to whether they need adjustment . 
Although more work would need to be done, I would encourage the Commission to modify the definition and approach to a more than minimal planning enhancement as opposed to building it into the loss table or, alternat ively, building it into the loss t able further f r om the bottom ranges, maintaining the lesser enhancement as long as possible and perhaps adding a third and additional level increase at the far end . 

With respect to redefining more than minimal planning, I do have some suggestions: 

1. Bui ld in a two l evel decrease for spur of the moment or 
sudden temptation conduct; 
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United States Sentencing Commission 
March 10, I"993< 
Page 2 

2. Do not provide for multiple victim enhancement until the 
number of victims has reached an appreciably large level 
L e. 15 or 2 0 and perhaps make this enhancement an 
additional one or two levels at an additionally large 
number such as 40 or 50; 

3. Require, by example, truly more than the ordinary conduct 
to commit the offense before an enhancement is added. 
Few if any types of fraud or theft escape the current 
definition. 

The proposal with respect to u.s.s.G. § 3Bl.2 (role in the offense) 
is also an improvement. I would suggest option one is the most 
preferable of the options under Note 7 reading as follows: Option 
1 is prefered because it affords the sentencing judge the most 
flexibility in determining whether or not to apply the two level 
adjustment for minor role and, unlike option 2, does not repeat the 
Application Note position contained in Note 8 concerning burden of 
pursuasion. 

The firearms amendments are mostly technical and it would be useful 
for the Commission to have a period where it does not amend the 
firearms guideline. I do believe that an appropriate 
differentiation can be made between different weapons including 
weapons that fall within 26 u.s.c. § 5845 and its various 
subdivisions. Whether the differentiation should be made by 
different offense levels, by placement of the sentence within a the 
guideline range, or by a Commission-guided departure, depends on 
the weapon involved. It would seem that a fully automatic machine 
gun is different from a sawed-off shotgun which is different from 
a sawed-off rifle which is different from other weapons such as 
tear gas "pen guns," all of which are prohibited in Title 26. 

I have no great critism of the proposed amendment § 3Bl.3 abuse of 
position of special trust or use of special skill. However, 
perhaps the time has come to separate these two concepts into 
separate adjustment sections. It would seem to me be best to leave 
special trust as a Chapter 3 adjustment with appropriate 
illustrations in the application notes rather than adding it as a 
specific offense characteristic in a hit or miss fashion to various 
guidelines relating to fraud or embezzlement or in general to the 
embezzlement guideline. Certainly the proposed amendment is 
superior to the additional issue for comment, particularly as it 
relates to deleting the example regarding "ordinary bank tellers". 
The proposal relating to 5Kl.l - issue 24 - will apply to very few 
cases if it is intended to exclude "crimes of violence" where that 
concept includes drug offenses . It also has limited usefulness 
because of the exclusion of anyone who is not a "first offender". 



• 

• 

• 

United States Sentencing Commission 
March 10, 1:'9.91' 
Page 3 

At least it should include all category I offenders and perhaps all 
. category I and category II offenders. The injustice which it is 
intended to address is not related or necessarily related to 
whether the defendant is category I or category VI, but the 
proposal is at least some improvement over the current requirement 
for a government motion. 

I should add with respect to § 5K that I have, as have other 
attorneys, experienced cases in which this proposed amendment could 
well have made a difference. 

With respect to the proposal number 25 relating to § 6Bl.2 the idea 
is commendable. Perhaps a stronger word than "encourages" should 
be utilized. I would suggest a policy statement that requires the 
government to make such the disclosures at either option point and 
provides as a ground for downward departure the intentional failure 
of the government to do so. Experiences has taught that toothl,ess 
platitudes rarely modify prosecutorial behavior in an adversary 
system. 

The Commission should act on issue for comment number 40 relating 
to the mandatory minimum and distinction between cocaine and -tr' cocaine base. Significant support exists not only from the 
interjection of the Commissions expertise, but also other sectors 
of the criminal justice system for the e l imination of this 
distinction. 

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and 
should not result in favorable action. They would increase 
u nwarranted disparities and would not further the purposes of 
sentencing indicated by Congress. 

Proposal number 57 submitted by the Department of Justice should 
not be acted upon. It is an attempt to accomplish exactly the 
opposite of what it purports to do. The Department of Justice 
obviously intends to utilize its proposed amendment, if it becomes 
the guideline, as the Commission ' s position which ought to be 
fo l lowed by t he Courts in prohibiting attacks on prior convi ctions. 
I t is my under standing that the Commission wishes to take no 
position and allow the courts to develop their own procedures. If 
the Commission does intend to take a position on this procedural 
question, it should study the matter, invite additional comment, 
and it is hoped, ultimately recommended that the courts permit 
collateral attacks on prior convictions utilized to enhance 
sent ences . 
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March 10, l:9'9:J• 
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I had promised to make this letter brief. There are many other 
things I could or should say, but will not. I will say that the 
last two cycles of amendments have been encouraging insofar as they 

· have addressed problems of harshness and not simply been " fixes" of 
guidelines which appear to be too low to some other components of 
the criminal justice system. 

SCOTT F. TILSEN 
Assistant Federal Defender 

SFT/ tmw 
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FIRST NATIONAL BANK 
CAPITAL CITY GROUP 

P.O. Box 900.-a Ta!Tahassee, Florida 32302-0900 
(904) 224-1171 

t-1arch 10 , 1993 

Attn: Public Information 
U. S. Sentencing camri.ssion 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D. C. 20002-8002 

Dear Members: 

We suHX>rt prot:Osed arnen:Jments to reduce drug sentences as errlorsed by Families 
Marrlatory Min:imums . Please give their representatives every consideration. 

They kn:Jw the problans we families face. 

Q.lr 39 year old son was convicted in a drug conspiracy case because a goverment-
arran;red "sting" group discusse:l locations at his hanesite. He received a 10 year 
sentence! He is a ron- violent first time offen::ler. 'llle real victim is his son, our 
totally blameless 3 1/2 year old grarrlson. We are helpin:J our daughter-in-law raise 
this inmcent child. We hope for relief on appeal. We have ror received the justice 
in which we were raised to believe. PLFASE help our family ani others like us help 
ourselves. 

'!hank you for your attention. 

( }'0\lr:, 
N 1 M. ani Richard M. lee 
413 Fast Park Avenue 
Tallahassee, Florida 32301 
(904) 222-1155 

cc: Families Pqainst Mandatory Min:imums (202) 457-5790, Julie Stewart 
Bill Clinton, United States President 

Re: 

Bob Graham, Florida Senator 
O:mnie Mack , Florida Senator 
Pete Peterson, Florida Representative 
Clyde Taylor arrl Judge Griffin Bell, Attorneys 
George Martin croy - 09645-017 
case lib. 92-:-00300405 IAC th rth . · f 1 'da U. S. 01Stt1Ct COurt for e lib ern 01str1ct 0 F 0r1 , 
Main Office • 217 North Monroe Street 
Capitol Center Branch • 116 East Jefferson Street 
South Monroe Street Branch • 3404 South Monroe Street 
Thomasville Road Branch • 3501 Thomasville Road 

Pensacola Division 
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CITIZENS UNITED FOR REHABILITATION OF ERRANTS 
"A National Effort to Reduce Crime Through Criminal Justice Reform" 

Executive Director 
and Admlnlatl'8tor 
Charles a.nd Pauline Sullivan 

NATIONAL OFFICE: 
PO Box 2310 
National Capital Station 
Washington. DC 20013-2310 
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CURE·NH 
William J . Manseau. O.Mon 
Chairperson 
6 Dante! Webster Highway S. 
Nashua. NH 03060 
Phone: 603-888-3559 

United States Sentencing Commission 
One Columbus Circle, NE 

March 10, 1993 

Suite 2- 500 , South Lobby 
Washington, DC 20002-8002 

Attention: Public Information 

To Whom It May Concern: 

I wish to express my full suppor t for proposed amendment #50 to 
the Federal Sentencing for 1993 which reads as follows : 
"In determining the weight of LSD, use the actual weight of the 
LSD itself . The weight of any carrier medium, e.g. blotter paper, 
is not to be counted. " 

I urge you to specify that it be fully retroactive and that you 
submit it to the Congress on or before May 1, 1993. There are 
approximately 2,000 individuals incarcerated in the federal system 
to date, the majority of which are first-time, non-violent 
offenders, who have already been unjustly sentenced to outrageous 
amounts of time in LSD offenses for the sheer Height of carrier 
mediums. 

Also, I wish to state my support for the Edwards Bill, The Sentencing 
niformity Act of 1993. Please work to repeal the mandatory minimum 

sentencing law and restore sentencing justice to all. 

Thank you. 

· .. ) Lc "-·-
William J, D.Min. 
Chairperson, CURE- NH 

WJM/ 



Board of Directors 
Loos A. Williamson. Pholadelphoa, PA 

C··· . -.,o;andarsko, Warten. OH 
I p•f!on 
Jan"'" denram. Washington, DC 
Secretary 
Ken Anderson, Soou• Falls, SO 
Jean Aulorldge, Ateran011a. VA 
JaCk.a AuS11n, MadiSOn, WI 
Bem Aylor, NaShv.l:ti, oN 
L•sa Lee Boren. Salt lake Coty, UT 
Ooromy B11ggs, Boston. MA 
Wendell Brown. Jamaoca Plaon. MA 
Loutse Carctene. Boston, MA 
Margaret L. Chaney, Baton Rouge, LA 
Paula de ta Forest. Atouquerque. NM 
R...,, Charles Ooyte, Bevetly Shores. tN 
Kevm Glac.,n·Coley, Tacomo, WA 
Me111yn Grosshans. Los Vegas. NV 
Jo Ann Han, Wall, NJ 

E. Hartman, Anchorage, AK 
Moklteo T. HolcomD. lawton. OK 
E•leen loera. Portland. OR 
Or. W•lham J . Mansaau. Nashua. NH 
Votene R. Memlt, San Jose, CA 
J•m Murptly, Scoua. NY 
Mary lou Novena. Detand. Fl 
LYC•a H . Penland. Montgomery. AL 
l<ay 0 Perry. Kolama.zoo. Ml 
loren B. Perry, Okemos, Ml 
Oavtd Peteracn. Hassan, MN 
Leslie Ptprto, Maltoon, IL 
Ken Roorson. Butle•on. TX 
loos A. RoDoson. Burleson. TX 
Chala Sadol<o, Baltomc,., MO 
D. Scon, Atlanta. GA 
Edna l . Solvestn, St. Louo$, MO 
AMa Smoth, Benendorl, lA 
Branda TernDerg, PataUna, IL 
Doanne Trarnutota LaW$0<1, Oanvar, CO 
Kethlean Waaytow. W•lm•ngton, DE 
Teo West. Cteveland, Ott 

State Chapters 
AlaDama 
AIUkl 
ClflfOtnla 

. otumtu 

Geu,.,,. 
llhnOI$ 
fndtana 
Iowa 
Loun1ana 
Maryland 
Massachusens 
Mocnogan 
Mtnnesota 
MISSOVrt 

Issue Chapters 

N...,ada 
New Hamp.1,h.re 
New Jers•y 
New Mec•co 
New Vorl< 
O"'o 
OklahOma 
Oregon 
Pennsytvanta 
South Carolina 
South DakOia 
T•nnessee 
Te•as 
Utah 
Vtrgtn•a 
Wast'ungton 
W•scont.tn 

CURE-ENOUGH (Ex-<ltfenders Need 
OpPOnun•lles. Understanding. Gu•dance 
and Help) 

CURE For Veterans 
CURE-SORT (Se• Offenders Restored 

Through Treatment) 
Federal Pr1son Chapter of CURE 
HOPE {Help Our Prosoners Exost) of CURE 
Llle-LongiCURE 

Affiliates 
Creatoons (Nonh Carolina) 
lns•d..Out: Cihzens Untted tor 

Pnson Refonm. Inc. (Connectocut) 
Moddte Ground (A11zona) 
Jusuc,e lnlllltove• of RhOde Island 

Public Official Sponsors 
Sen. K. AO.ka (0-HII 
Sen. Dave DurenDerger (R-MN) 
Sen. Tom Hartcon (D·IA) 
Sen. Jamfl M . Jaflords (R-VT) 
Sen. Claoborne Pefl (0-AI) 
Cong. Howard L. Berman 
Cong. JoM Bryant (D·TXi 
Cong. Wilham L. Clay (D-MO) 
Cong. Boll Clement {D· TN) 
Cong. Ronald 0 . Coleman (0· TX) 
Cong. John Conyets, Jr. (O·MI) 
Cong. Ronald V. Oeltums (D.CA) 
Cong. Lane Evans (O·IL) 
Cong, Matton Frost (D-TX) 
C · ' ohn l ewos (0-GA) 
r. •man Y Moneta (0-CA) 
• >es P MO<an. Jr (0-VA) 
C.. ..nstance Morena (R·MD) 
Cong. cnanes B. Rangel tD·NY) 
Cong Boll Sarpallu• (O·TX) 
Con9. Lou1se M. Slaughter tD·NYI 
Cong Fonney (Pete) Stark IO.CAI 
Cong. Louos Srokes tD·OHI 
Cong. Ctatg A. Washongton (0 · TX) 

CITIZENS UNITED FOR REHABILITATION OF ERRANTS 
"A National Effort to Reduce Crime Through Criminal/u5tice Reform" 

Executive Director 
·•net Admlnlllretor 
Chants and Peuhne Sullivan 

NATIONAL OFFICE: 
PO 23to 
Nallooal Capital Stollon 
W"hlngtoo, DC 20013-2310 
202.S.C2·1650, ex. 320 

PUBLIC COMMENT OF CHARLES SULLIVAN TO THE 
UNITED STATES SENTENCING COMMISSION 

CURE very strongly opposes 
however, such conduct may provide 
departure" (amendment to Commentary 

"in an exceptional case, 
a basis for an upward 

to lBl. 3) 

CURE is dedicated to reducing crime through 
rehabilitation. One of the first steps in process is the 
perception by the person convicted that "the system" is fair. 

When the potential is . there in the Guidelines to use 
acquitted conduct to enhance a then I believe the 
system will be perceived as "r igged". 

In fact, in my opinion, this proposed amendment goes 
against the very spirit of the confirmation hearings of the 
first commissioners that were conducted in 1985 by Sen. 
Charles Mathias, the Republican from Maryland. 

I shall never forget Sen. Mathias asking the commission-
appointees "to raise their hands'' if they had ever spent time 
in jail. For those who had not, he encouraged them to visit 
the jails and prisons. 

By this exercise, Sen. Mathias was encouraging a word 
that is almost non-existent today, "mercy". Sen. Ma·thias was 
indirectly telling the Commission that their attitude should 
be one of coming down of the side of reducing (not enhancing) 
the sentence whenever appropriate! 

In the same .way, I 
proposed amendments that 
especially the one that 
carrier in LSD cases. 

encourage you 
would reduce 

would eliminate 

to support the 33 
drug se·ntences 

the weight of the 

In this regard, I 
letter that we have 
we are not certain if 

have attached 
received. I have 
he wants his name 

a copy of a recent 
removed the name since 
to be known. 
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-oi\YTON ELECTQONIC 6Y6TEM6 Roger A. Logan 
1605 Bryden Road 
Columbus, OH 43205 
March 8, 1993 

To Whom It May Concern, 

Legislation to abolish all federal mandatory m1mmum sentences was introduced early 
in the 103rd Congress, by Rep. Don Edwards. This bill will return justice to the 
sentencing process. 

The news media makes you aware of the injustices in this country, but when you come 
in direct contact with injustices, your morale as a U.S. citizen is devastated. The 
bitterness of the SO's & 60's that I had has been rekindled. By being a. 
American, I must say that the back lash of the past 12 years has definitely set the 
black man behind on the issues accomplished in the 60's & 70's. 

My son, Keith Logan, (a first-time offender) was sentenced to 14 years for conspiracy 
to distribute 8 kilos of cocaine. The undercover officer expressed to me that he knew 
that Kith was only responsible for conspiracy of one kilo and that if he would testify 
against someone else, he would have a reduced sentence. 

My son confessed to being a part of the sell of one kilo of cocaine the evening the 
other young men were arrested and never went to trial. His sentence was based on 
a report submitted by a (young) probation officer and a (young) prosecutor. The 
reason I emphasize "young" is because the legislatures have taken away sentencing 
from judges and given it to young inexperienced "white" adults. The judge at her 
sentencing stated that she knew it was unfair and that black judges have stepped 
down because of the mandatory minimum sentencing law. 

Mandatory minimum sentencing has not worked in the past, and is not working today. 
This has perpetuated the National debt. The goal should be to produce productive 
citizens. 

Enclosed are statistics of the negative affects that mandatory m1mmum sentencing has 
had on America. I urge you to support Rep. Edward's Uniformity Sentencing Biii. 

Please reply . 

1605 BRYDE:'\ RO.-\D • 0 !110 43205 
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FAMM FACfS 

PRISON OVERCROWDING 

• In 1992, America had 1.2 million people behind bars. The United States imprisons more of its citizens per capita tban·any other country in the world. Per 100,000 people, the United States imprisons 455, with South Africa in second place with 311. In other words, one in every 300 Americans is in prison--not jail, probation, or parole-but in prison. (1M S.nJmcinr Proj«t, A.nwicliiU BeltiNI Ban: OM Ye.v Ltzter, 1992) 

• From 1980 to January 1993, the federal prison population grew by 57,000 inmates--from 24,000 to 81,000. At the current rate of incarceration, by 199S the federal prison population will reach 100,470, and by the year 2000 there will be 136,980 people in federal prisons. (Burtau of Justic' Statistics. Scurceboolc 1991. p. 679) 

• Convictions for federal drug offenses increased 213 percent between 1980 and tm. (Bwtau of liUiit:' SrQ/is:ic.s, !laJiOfiiJI Y.e!!E!!, laruuvy 199 2, p. 6) 

• offenders currently make up 51 percent of the federal inmate population, up from 22 percent in 1980. ,.. t99S, nearly 70 percent of federal inmates will be drug offenders. {TC3timony by form, BOP dinaor, J. Mkhul QWnUut. rfVWI ,Dfl /991to Appt'Of'ri4liofiJ Sld>commilf") 

• In 19S'O, more than half of the federal inmates serving mandatory minimum sentences were flrst offenders. (Bureau of fumc.Starislic.s, Socvceboclc /99/, p.J41) 

• Average federal sentences in 1m for the following offenses were: 
Drugs offenses: 6..5 years. Sex offenses: S.8 years. Manslaughter: 3.6 years. Assault: 3.2 years. (BIU"t4U of Justice SltWtics, SoiU'Ciboolc /991, p.,J1) 

EXCESSIVE TAXPAYER a>sTS 

• The average cost of incarcerating a federal prisoner is $20,072 per year, or approximately $55 per day. (Bwtau of PrUoN, Sttm o( tlv 199/, Swrt,_. 1992) 

• To bouse, feed, clothe, a.A guard the 81,000 federal inmates, taxpayers pay a hefty $4..5 million per day or $1.6 billion per year. • 

!I At the state level, taxpayers cover incarceration costs as high as $6.8 million per day in California where over 100,000 people are behind bars at an average of $25,000 per inmate per year. (1M CA/ifpmitr &pc.blk, July 1991, p.9J 

• States spend more of their budgets on justice programs (6.4%) than on housing and the environment (3.8%) and nearly as much as they spend on hospitals and health care (8.9%) (Bwtau tf Jwsti" SlQ/is:ic.s, cl Emp"'rnuN, 1m s.pt. 1992) 

• federal drug program budget for FY 1993 was $12 billion. (OfJic, of NaJiOMJ 0,1111'01 Polky) 

• Federal spending for corrections ioaeased 44 percent between 1989 and 1992, from $1.5 billion to 2.2 billion per year. (U.S. Btufr" FY 9J, P.vt 1, p./98) 

• The Bureau of Prisons' authorized budgets increased 1,350 percent between 1982 and FY 1993, from $97.9 million to $1.42 billion per year. (NatiOMl Drut Q,nJTol Strattf)' Budf" Summary, /991, p.211) 

• It costs more to send a person to federal prison for four years tban it does to send him to a private university (tuition, fees, room, board, books & supplies) for four years. (Scurc•s: F•deral Bwtau of Pristxu, 1M Board) 

• Figures are not yet available for the tax revenue loss fwm former tax.paying inmates, or the increased cost of social services needed by inmates' families that were previously supported by the inmate. 

• 
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PRISON CYCLE 

Statistics show tlr.li 'poople who have been in prison are more likely to have children who will end up in prison. 
Long mandatory prison sentences are sowing the seeds for the next generation of inmates. 

• More than half of the juveniles in state and local jails have an immediate family member who is a felon. 

• More than one-third of the adults in state prisons and local jails have an immediate family member who i.s a 
felon. 

• Relative to the general population, inmates are aiore than twice as likely to grow up in a single parent family . 
Seventy percent of juvenile offenders and 52 percent of adult offenders bad one, or no, parent. 

(Sol/.f'Us: B""tu1 Justiu Statistics, Swwy o( Yawn in Cwrot!y 1987, Pro(i/4 o(laillnmaJcs 1989, S!UV!f o{/tvrllltes in State CorrectiONI/ fad6ri" 
1f186.) 

PUBUC ATITIUDES 

• toward crime: 61% prefer attacking social problems, 32% want more prisons & law enforcement. 

• toward purpose of prison: 48% think it should rehabilitate, 38% think it should punish. 

• toward spending more money & effort in fight against illegal drugs: 40% prefer teaching the young. 28% work 
with foreign governments, 19% arrest sellers, 4% help overcome addiction, 4% arrest users. 

(Sol/.f'U: B""au of Justice Staris1ics Souraboolc 1991, pp.202. 210, ]4J) 

U.S. SENTENCING <X>MMISSION FINDINGS ON MANDA10RY MINIMUMS 

• Sentencing power has been transferred from the courts to the prosecutors. The Commission reports that, "Since 
the charging and plea negotiation processes are neither open to public review nor generally reviewable by the 
courts, the honesty and truth in sentencing intended by the guidelines system is compromised" 

• Mandatory minimum sentences create disparities based on race. Blacks and hispanics are charged with and 
receive mandatory minimum sentences more often than whites. The Sentencing Commission reports that this racial 
disparity "reflects the very kind of disparity and discrimination that the Sentencing Reform Act ... was designed to 
reduce." 

Blacks, 68 percent of the time. 
Hispanics, 57 percent of the time. 
Whites, 54 percent of the time. 

Sentences for crack cocaine are also 100 times greater than for powder cocaine. Generally, blacks use 
crack cocaine and whites use powder cocaine. 

• Mandatory minimums are counterproductive--low level participants receive mandatory minimums more often than 
top level kingpins. 

Street-level participants, 70 percent of the time. 
Mid-level players, 62 percent of the time. 
Top-level importers, 60 percent of the time. 

• Mandatory minimums create "cliffs" in sentencing based on small differences in weight. Possession of S.O grams 
or cocaine requires a sentence of up to one year, but possession of 5.01 grams of cocaine requires a sentence of 
at.least five years. 

9 
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COMPARATIVE OFFENSES 

Keep in mind: Federal guidelines equate one marijuana plant to one kilo (2.2 pounds) of marijuana, regardless of 
the size of the plant at arrest. In LSD cases, the guidelines include the weight of the paper, or the sugarcube, or 
the orange juice in which the LSD is mixed, to determine the total drug weight on which sentencing is based. 

Level 24: 4.3 years to 5.3 years 

miDion worth of Jan:euy, embc:lzJemeot, other forms of theft. Kidnapping abduction, unlawful reru-ainl 
176 pounds of marijuana, 800 mg. of LSD, 400 grams (less than 1 lb.) of cocaine powder. 

Level 26: 5.3 years to 6.6 years 

Robbery with injwy. 
220 pounds of marijuana, 1 gram (half the weight of one dime) of LSD, 500 grams (a linle over lib.) of cocaine. 

Level 28: 6.6 years to a 8.1 years 

Coo.spiracy or solicitation of murder. 
880 pounds of marijuana, 4 grams (almost the weight of 2 dimes) of LSD, 8.7 pounds of cocaine powder . 

Level30: 8.1 years to 10.1 years 

Kidnapping. abduction, unlawful restraint with ranson demand. 
1540 pounds of marijuana, 7 grams (a little over 3 dimes weight) of LSD, 8.7 pounds of cocaine powder. 

Level 38: 19.6 years to 24.4 years 

Sellin& or buying of children f<X use in the prodoctioo of pornography. 
66,000 pounds of marijuana, 300 grams (approx. 3/4 lb.) of LSD, 330 pounds of cocaine powder. 

(Socucl: U.S. S.nlmt:i"' Col'rllrlimott Glliddna MIWI41, 1, 1992) 

SOME ORGANIZATIONS lliAT OPPOSE MANDATORY MINIMUM SENIENCES 

• 

• 

• 
• 

• 

The United States Seoteoc:in& Commi<l:sion. The Commission found mandatory minimums to be racially 
discrimjnative, inefficient, counterproductive, and to have bad no effect on the rate of crime in America. 

The Federal Cow1a Study Committee 

The American Bar Association 

Each of the 11 Judicial Conferences of Federal Judges 

The National Association of Criminal Defense Lawyers 

• The American Civil Uberties Union 

10 
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TEL (315) 853-4370 

Richard D . Besser 
13 Arrowhead Way 
Clinton, NY 13323 

Attn: Public Information u.s. Sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C. 20002-8002 

Gentlemen: 

FAX (315) 853-4371 

March 4, 1993 

I am writing to voice my opinion on the amendments to the sentencing guidelines that are currently under consideration by your Commission. 

While I believe that the entire concept of mandatory minimums is abhorrent and unconstitutional, there are three amendments that I believe rise above the others in importance: 

1. Eliminate the carrier in determining sentencing in LSD cases. 

2. Reduction in the top guideline level from 43-32. 

3. Allow Federal Judges to depart from guidelines if he the ?rovided substantial assistance without the approval of the prosecutor. 

I am sure you a r e aware of the inequities in sentencing that resul t from application of the current guidelines i n LSD cases. If not I would offer the following: 

One g r am of pure LSD (no carrier)=63-78 months, gui del ine level 26 
One g r am of LSD on 100 grams of paper =188-235 months, guideline level 36 

Reduction of the highest sentence for a first time offender to 121 - 151 months is a modest reduction a t best . else in our legal system does a first time offender for a nonviolent crime receive a 10 
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TEL (31 5) 853-4370 

Richard D. Besser 
l3 Arrowhead Way 
Clinton, NY 13323 

FAX (315) 853-43il 

year plus sentence, without parole? People who commit 
armed robbery are let off with less severe sentences. 
Should the Federal Courts apply sentences that are 

ncn7iclent =rimes th!n the stete courts 
do for violent crimes? I think not. 

As to allowing judges to have latitude in sentencing, 
I would postulate that the justice system was designed 
to have prosecutors prosecute and judges and juries 
determine guilt and impose sentences . In Federal 
drug cases discretion is taken from the judges and . 
given to the prosecutor who's motives are typically 
self-serving. It appears that in their zealousness 
to apply justice even-handedly they created a system 
that recognizes no extenuating circumstances and have 
denied judges the ability to perform their judicial 
responsibilities . 

It appears to me that your Commission could do a lot 
to correct these and other inequities in sentencing, 
to say nothing of you would do for prison over-
crowding and the drain on the Country's resources, 
both financial and human, by passing these amendments. 

As someone who has been personally impacted by these 
guidelines I would be more than happy to offer additional 
testimony. 

Sincerely, 

R.D . Besser 

cc: Families Against Mandatory Minimums 
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February 26, 1993 

Henry N. Blansfield, M.D . 
1 Cedarcrest Drive 
Danbury, CT 06811 

(203) 744-6222 
Fax (203) 744-6336 

United States Sentencing Commission 
1 Columbus Circle, N.E., suite 2-500, South Lobby 
Washington, DC 20002-8002 

Attention: Public information 

As a physician currently engaged in providing services to psychoactive drug users in our 
society and concerned with reducing harm to them, I strongly support amendments to 

'3(-sentencing guidelines that would drastically lessen their length. I am opposed to 
jl ' mandatory lengths of incarceration based upon the type of illicit drug involved in felonious 

drug selling and its weight. There must be a return to consideration of an arrested 
individual's prior record and willingness to accept rehabilitation and treatment if a 
compulsive drug user. Most of all, leniency would seem indicated if the nature of the 
crime, namely selling, has not directly harmed another. Reforms in the length of sentences 
need to be retroactive to allow redress for those already imprisoned by previous unfair and 
inhumane mandatory rules of sentencing. 

Working as a clinician in the drug/alcohol field for twenty years has led me to believe that 
chemical dependence is a disease resulting from alterations in neuron receptor - transmitter 
mechanisms. Paradoxically society criminalizes the use of certain agents acting on the 
central nervous system while permitting the legal acquisition and consumption of others 
that have been repeatedly shown to have morbid deleterious heath effects, i.e. alcohol and 
tobacco. This, in itself, is the epitome of hypocrisy. 

There is increasing awareness of the adverse impact of present drug laws on society, 
particularly the urban minority young male population. Racism and the drug war have 
been addressed by Clarence Lusane in his book "Pipe Dream Blues". A study of the 
impact of current drug policy, from a crime and corrections standpoint. has been carried 
out by the Monroe County Bar Association (Rochester, New York and environs) and 
detailed in a report called "Justice in Jeopardy". This report can be obtained from : 

James C. Gocker, Esq. 
130 East Main St. 
Rochester, NY 14604 
(716) 232- 4448 
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I enclose a C,S2PYAf a New York Times article dealing with alternative sentencing, a policy 
whose time has come. Such approaches need to be strongly considered not only because 
they are dictated by the evidence pointing to the failure of present drug policy involving 
crime and corrections to succeed in alleviating or reducing the problem, but also because 
alternatives may be much less costly. The crime and corrections industry will, of course, 
lobby strongly against any change in the 70% dollar allocation they are now receiving. 

Sincerely yours, 

+--......,.,_.\. '--"" 
Henry N. Blansfield, M.D . 
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.rpealers' Deal: .. Rehabilitation, Not Jail 
haU·the cost of Imprisonment, about street-drug pathology of 

Continued From Page Bl $40,000. But the real choice In public two decadu ago, smiled, noting that 
·- policy Is not that and altema· avid peer··pressure ls only one tool 

' year. Mr. Rlos, who Is finishing his live approaches to. prison can prove Intended to root out ro;uUne fakery. 
first year .In rigorous rehabilitation, risky for responsible olflclals. Mr. RI03 said he eventually found 

·said, "1 had already been In fall and 'A Terrifying Experience• change and growth In himself neces· 
. that· just made me a little crazier." An 1 dl 1 sary to stay In the program. 

. He remains free, as ever, to walk ass stant str ct attorney, Su· "Here, Instead of doing ?·to 1n 
san A. Powers, recalled the Initial 

away from the deal. But If he does, a anxiety that the program, rooted 1n prison, I'm not even doing time," he 
. special pursuit team will try to track Mr. Hynu's unusual use of hls case- said gratefully. "I'm learning a lot 
him down and put him· baclc on the disposal powers, might prove to be a 1 about myself, what a threat. I am to 

court treadmill toward the · gamble that failed with addicts scan- me and to <!thers. What I am learning 
. overwhelming or serving dalously fleeing 1Ji droves. "It was a to finally begin valuing my II! e." 
long yeara in prison, with no second terrtrylng experience," she said. "But Of the .30 percent 1n dropouts from 
chance at mercy from Mr. Hynes. the results so far have been rather the program, Mr. Hynes's pursuJt 

The program ts Intended to deal amazing... Ms. Powers pointed out squad, put together especially for this 
. with the legions of drug dealers who ·that 70 percent of the addicts admit· program, has arrested 95 percent to 

. basically underwrite their own addle·· ted to the program hive stayed ver· : resume. tbe court proce.ss. Of 64 re-
tJon· with the money they make sell· sus a rate or about 13 percent nail on- turned to court. 51 received felony 
-lng. Second offenders like Mr. Rios ally ln voluntary drug-tre:ltment pro- prison terms and 11 case3 were peneS-

. face very tough laws providing man- grams lng aa of the latest tally 1n November. 

datory prison Ume and no easy plea "Retention Is the key to success,. Only two misdemeanor 
bargains. .Prison reformers say such studies show even If you're forced to treatment - a tribute to the original 
second-felony laws are unre-allstlcal· enter a program," she said. "They seleciJon of llrm second-felony drug 

ly harsh,. but Mr. Is can change·you If they can keep you ... • cases by the District Attorney to 
the harshness, tn effect, In his new . • •guarantee the harsh stlclc needed to 

program. · · complement the program's Inviting 
Halt the states have comparable carrot. 

: drug craclcdown lawa mandating 'Th' ' · th h d t Long-range effects are yet to be 
·prison ume for repeat offen4ers and IS IS e ar es meuured stnce only the first 14grad- · 

.these .have been Instrumental in the th' · · dd' , uates have returned.to theJr commu-
mushroomfna of prison populations 1ng an a 1Ct S niUes. "I had my hand .on the door· 

·and expenses across the nation · knob several times, ready to walk." 
: through a high turnover in drug ar· going to do,' a said Angelo K., 30-year-old aradu· 
rests. Thls growth has notnecessarlly ate who completed the 

focused on the morevlolentcrlmlnals dl'rector says residential and re-entry programs, 
who are at heart of the public's • learning to be a diesel mechanic ln 
alarm and the politicians' enactment the process. Through the program he 
or harsh remedies. . · has obtained a job ln his old neighbor· 

u 2 y providing the programs are as long hood, Sunset Parle, sUil u drug-ln-
. . P J0 ears term and experience proven as Day. · fcsted as when he began dealing as a 
· With" prisons becoming glutted, top and Samaritan. 14-year-otd. 
some officials are "This Is actually a lot harder for · · 'Finally Be an Adult' 
looking for cheaper, more productive them than jail," said Ed Hill, director · 

· alternatives. Few new programs be- of the privately run Daytop Vtllage "It was like J was frozen In my 

.}aides Mr •. Hynes's Drug Treatment center In Swan Lake, In the catskllls, childhood back then," said. 
.to Prison offer IUch a . where Mr. Rlos, ever a manager, hu "The program resumed my life. I feel 

powerful eombtnatJon of leductJon rtsen In 11 months to be the chJet · like I Uved the reat.of ch\ldl:'ood in a 
.. and penalty to try to change addicts. administrator for running the wood- · 1 year and sped forward to ftnally be an 

who have beeft carefully screened shop and Its staff. adult.. Basically, they. taught ·me 

and not merely to detain them behind "This the hardut thing an alSo we're not bad people," he aaJd of the 
bars until they come out to deal ·dtct's going to do because It repro- samaritan VUlage program 
again. sents true and total change," Mr. HIU fellow addicts aimlna for chailge. . 

Under the program, arrested deal· said. "No more the swaggering touah Despite the program's modest en-
en who up to two years com· guy with the plstolln his belt or the rollment.lts IUrprillnB retention rate 
pleUna Prtvlte drua·rehabuttaUon t-mllllmeter 1n his booL We're taUtJna amona the notoriously alSo 
proarama- like Daytop VUiaae lf\d complete overhauL" diet community 11 encouraalna 
sarnarttaD VUJaae are rewarded by • enough to attract praise from the 
bavfq tbe ctrua charJel "for which He strused that society was right otnce of Gov. Marlo M. cUomo and a 
they wert arrested dropped· the ar· to want Its streets cleaned of the · decision to It to the otherclty 
rested dealer Ia free to punUe a new plaaue of addict-dealers llke Mr. Rloa prosecutors. A $700,000 mte alloca· 

dtua-tree Ule with one lea felony but that the real Issue, finally faced ·tlon of Fedetal anti-drua money will 
blot. Jully by this proaram, was whether to help finance 300 new . resldeiltJaJ 

But thoM wbo yfeld to the tempta- try to change them or to merely auar· treatment slou beyond the 200 In the 
. tJon to walk out on the rehabiUtation antee a deeper problem With prtson- Brooklyn proaram. . 
.program's rough toughened criminals. "The future of th1s ·approach 

Job tralnina and other responslblliUes Mr. Rlos, a trim, watchful man· very dependent on the avaUable 
Immediately face the full force o·f with more than half hll 28 years of treatment alots," ML Powers 
New Yorlt State'• predicate felony · ure already Invested In drugs, uld streued. "There are only something 
law, which mandates prison time for was as effective u Ide- like 15,000 full-seale residential slots 
aecond-time drug offenders, with llt· allsm In Mr. Hynu•a proaram. He available natJonally - amulnaly 
tle afforded sentenclna conceded that he had jumped at the small - and maybe two-thirds of 

Judaes. proaram mainly to avoid prison and . them are In New York and C&Ilfomla. . 
For public otflctals, the cost of had thought he could ease throu&h If the CUnton Admlnlstratlon 11 serl- · 

treatment versus Incarceration or and feign dedication when needed. aa · ous with its talk about changing 
nonviolent drua offenders Is lncreas- with other more casual programs 70-30 approach ·of taw-enforcement· 
lnaJy lmportanL The · Brooklyn pro- that he had gone throu&h IMide prls- to-treatment to something more of a 
gram costa about .SI7,000 a year for on and out. breakdown. then this program 
each dealer .In treatment, lesa than Mr. Hill, a Oaytop graduate from r and others like It have a future." 

·-----------·--- -
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United States Sentencing Commission 
Attn.: Public Information 
One Columbia Circle, N.E. 
Suite 2-500. South Lobby 
Washington, DC 20002-8002 

Dear Sentencing Commission, 

Teresa E.· Storch 
P.O. Box 449 
Albuquerque, NM 87103 

March 15, 1993 

I am writing with the following to the proposed amendments to the Sentencing 
Guidelines. I will refer to the guideline section for which the amendment is being proposed. and 
I will be following in the order in which the amendments are discussed in the Federal Register, 
Vol. No. 252. · 

·1. Support the amendment to Sec. 1B1.3 (not using acquitted counts for relevant co.nduct) . 

2. No comment on the amendment to Sec. 1 B 1.11 (use of version of 2uidelines) . 

3. Support the policy sta£ement amendment to Sec. 1Bl.l2 (Juvenile Delinquency Act). 

4. No comment on amendment to Sec 2A4.2 (demanding ransom). 

5. No comment on amendments to fraud, theft, tax guidelines. 

6. Support amendment to Sec. 2D 1.1 (a)(3), establishing a mitigation ceiling; a mitigation ceiling 
of level 32 is still too high, however. 

7 . Support amendment to Sec. 3B1.2, Option 1 (upper limit of drug quantity table at 36). 

8. Support amendment to Sec. 2Dl.l "mixture or substance" not including waste. 

9. Support amendment to Sec. 201.1 (a)(3), Option 1 (offense level limited by amount 
involved .•• at any one time). 

10. Support future amendment to Sec. 2Dl.l which would take into account "sentencing 
entrapment• issue in revcme sting operation, and would suggest that amount be on market 
rate ant what defendant could retUOnably purchase at market rate. 

11. No comment to amendment to Sec. 2Kl .3 (usini Career Offender definition of prior 
convictions instead of Criminal History definitions) . 



• 12. No commenfto' alnendment to Sec. 2K2.1 (definition of fireanns) . 

13. Oppose amendment to Sec. 2K2.1 (knowledge that firearms stolen). 

14 . No comment to amendments listed at paras. 17 and 18 of Fed. Reg. 

15. Levels 6 and 8 for violations of 18 USC 922 and 930 appropriate. 

16. Amendment to Sec. 2S 1.1 (a)(l) concerning "if defendant committed the underlying offense" 
and "level for that offense can be determined" is vague. Otherwise, no comment. 

17. No comment on amendments to the tax section. 

18. No comment to amendment to Sec. 2Xl.l. 

19. Support amendment to Sec. 3Bl.3. 

20. Support an amendment to the guidelines which would allow a judge to depart for substantial 
assistance without government motion for non-violent first offenders. 

21. Support amendment to Sec. 6B1.2 (requiring government to disclose infonnation to guideline 
application). 

• 22. No comment on car-theft guideline. 

23. Support consolidation guidelines as outlined at Para. 27 of Fed. Reg. 

24. Support the additionallan&ua&e to Introductory Commentary at Ch. 5, Part H, a:; proposed 
by the Judicial Conference. 

25. Support the Bar Association amendment to 5Kl.l, over the Commission's amendment 
commented on above at Para. 20; should not be limited to first offenders. Support Option A 
in providing an additional ground for departure rather that B. 

26. Supports expanding Zones A and Bin general (Para. 33, Fed. Reg.) . 

27. Supports resttictin& sentencing court's consideration of conduct that includes the elements 
of the offense to which Defendant pleads &uilty (Para. 34 Fed. Reg.). 

28. Support proposed amendments as outlined by Practitioner's Advisory Group, Paras. 35, 36, 
37, 38, 39, 40, Fed. Rei. 

29. No comment on amendment proposed by IRS and US Postal Service (Paras. 41-46, Fed. 
Reg.). 

• 30. Support proposed amendments as outlined by Federal Defenders (Paras. 47-56, Fed. Reg.) . 

cr:sr cs, tt : co 
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31. Oppose arnenemems proposed by the Department of Justice (Paras. S7. and 60-66, Fed. 
Reg.). 

32. No comment on amendments proposed by the Department of Justice, Paras. 58 and 59, Fed. 
Reg. 

Teresa E. Storch 

tr:sT ca : tr : co 
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Post-It • brand fax transmittal memo 7671 I 

United States sentencing Commission 
One Columbus Circle, NE 
Suite 2-500, South Lobby 
Washington, D.C- 20002-8002 

Dear commissioners: 

March 12, 1.992 

This letter concerns the series of proposed amendments to 
the sentencing guidelines. I am writing to advocate the 
passage of proposed Amendm&nt SO, which will eliminate 
the weight of the carrier in LSD cases, allowinq the 
actual weight of the drug, not the carrier weight, in 
determining the offenders sentence. 

I believe Amendment SO will correct the current inequity 
in the sentencing of LSD offenders . I believe that LSD 
offenders are being and have been sentenced far in excess 
of what justice requires due to the inclusion of the 
carrier medium. 

I also advocate passage of propo£ed amendment 56, which 
would allow the correction of the previous 
guidelines, which were enacted with good intent, but in 
practice have proven to be at at odds with Congress's 
mandate to the Sentencing commission to promote 
uniformity of sentencing. 

Thank you for your consideration regarding this matter. 

Sincerely, 

Virginia L. Conroy 
2187 Clifton 
st. Louis, MO 63139 

** TOTAL PAGE. 001 ** 



• 

• 

• 

DANIEL M . SCOTT 
i:DERAL P U B LIC DEfENDER -

S C O TT f . T llSEN 

KATHERI AN D. ROE 

ANDREW H. MOHRING 
ANDREA K. GEORGE 

ROBERT D. R ICH M AN 

- , 

March 10, 1993 

FEDERAL PUBLIC DEFENDER 
ROOM 174. U .S . COURTHOUSE 

MINNEAPOLIS, MN 55401 

United States Sentencing Commission 
ATTN: PUBLIC INFORMATION 
One Columbus circle North East 
Suite 2-500 - south Lobby 
Washington, D.C. 20002-8002 

Re: Comment on Proposed Amendments 

To The Honorable United states Sentencing Commission: 

PHON E: 11$1 21 348·1755 
lfTSJ 7 77·1755 

fA X: 115 12 1 348 ·1419 
lfT SI 777•1419 

I write to you, in as brief a form as possible, to express my comments on the proposed amendments in the sentencing guidelines. The fact that I am an assistant federal public defender for approximately 13 years makes me both a well informed and biased source, of which I am sure you are cognizant. 
I applaud and encourage the thought and effort made to amend the loss tables and deal with the problem of more "than minimal planning" insofar as it has resulted in disparate treatments and a considerable amount of litigation. With respect to the additional issues for comment in this section, I definitely believe that the 
loss tables should have fewer and larger ranges in the lower ends. The loss tables at the higher ends are so large as to be beyond my experience and have no opinion as to whether they need adjustment. 
Although more work would need to be done, I would encourage the Commission to modify the definition and approach to a more than minimal planning enhancement as opposed to building it into the loss table or, alternatively, building it into the loss table further from the bottom ranges, maintaining the lesser enhancement as long as possible and perhaps adding a third and additional level increase at the far end. 

With respect to redefining more than minimal planning, I do have some suggestions: 

1. Build in a two level decrease for spur of the moment or 
sudden temptation conduct; 
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United States Sentencing Commission 
March 10, 1993_ 
Page 2 - ' 

2. Do not provide for multiple victim enhancement until the 
number of victims has reached an appreciably large level 
i.e. 15 or 2 0 and perhaps make this enhancement an 
additional one or two levels at an additionally large 
number such as 40 or 50; 

3. Require, by example, truly more than the ordinary conduct 
to commit the offense before an enhancement is added. 
Few if any types of fraud or theft escape the current 
definition. 

The proposal with respect to U.S.S.G. § 3Bl.2 (role in the offense) 
is also an improvement. I would suggest option one is the most 
preferable of the options under Note 7 reading as follows: Option 
1 is prefered because it affords the sentencing judge the most 
flexibility in determining whether or not to apply the two level 
adjustment for minor role and, unlike option 2, does not repeat the 
Application Note position contained in Note 8 concerning burden of 
pursuasion . 

The firearms amendments are mostly technical and it would be useful 
for the Commission to have a period where it does not amend the 
firearms guideline. I do believe that an appropriate 
differentiation can be made between different weapons including 
weapons that fall within 26 u.s.c. § 5845 and its various 
subdivisions. Whether the differentiation should be made by 
different offense levels, by placement of the sentence within a the 
guideline range, or by a Commission-guided departure, depends on 
the weapon involved. It would seem that a fully automatic machine 
gun is different from a sawed-off shotgun which is different from 
a sawed-off rifle which is different from other weapons such as 
tear gas "pen guns," all of which are prohibited in Title 26. 

I have no great critism of the proposed amendment § 3Bl . 3 abuse of 
position of special trust or use of special skill. However, 
perhaps the time has come to separate these two concepts into 
separate adjustment sections. It would seem to me be best to leave 
special trust as a Chapter 3 adjustment with appropriate 
illustrations in the application notes rather than adding it as a 
specific offense characteristic in a hit or miss fashion to various 
guidelines relating to fraud or embezzlement or in general to the 
embezzlement guideline. Certainly the proposed amendment is 
superior to the additional issue for comment, particularly as it 
relates to deleting the example regarding "ordinary bank tellers". 
The proposal relating to 5Kl.l - issue 24 -will apply to very few 
cases if it is intended to exclude "crimes of violence" where that 
concept includes drug offenses. It also has limited usefulness 
because of the exclusion of anyone who is not a "first offender". 
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At least it should include all category I offenders and perhaps all 
category I and category II offenders. The injustice which it is 
intended to address is not related or necessarily related to 
whether the defendant is category I or category VI, but the 
proposal is at least some improvement over the current requirement 
for a government motion. 

I should add with respect to § SK that I have, as have other 
attorneys, experienced cases in which this proposed amendment could 
well have made a difference. 

With respect to the proposal number 25 relating to § 6Bl.2 the idea 
is commendable. Perhaps a stronger word than "encourages" should 
be utilized. I would suggest a policy statement that requires the 
government to make such the disclosures at either option point and 
provides as a ground for downward departure the intentional failure 
of the government to do so. Experiences has taught that toothless 
platitudes rarely modify prosecutorial behavior in an adversary 
system. 

The Commission should act on issue for comment number 40 relating 
to the mandatory minimum and distinction between cocaine and 
cocaine base. Significant support exists not only from the 
interjection of the Commissions expertise, but also other sectors 
of the criminal justice system for the elimination of this 
distinction. 

Proposed numbers 44, 45 and 46 are all poor ideas, poor policy, and 
should not result in favorable action. They would increase 
unwarranted disparities and would not further the purposes of 
sentencing indicated by Congress. 

Proposal number 57 submitted by the Department of Justice should 
not be acted upon. It is an attempt to accomplish exactly the 
opposite of what it purports to do. The Department of Justice 
obviously intends to utilize its proposed amendment, if it becomes 
the guideline, as the Commission's position which ought to be 
followed by the Courts in prohibiting attacks on prior convictions. 
It is my understanding that the Commission wishes to take no 
position and allow the courts to develop their own procedures. If 
the Commission does intend to take a position on this procedural 
question, it should study the matter, invite additional comment, 
and it is hoped, ultimately recommended that the courts permit 
collateral attacks on prior convictions utilized to enhance 
sentences • 
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I had promised to make this letter brief. There are many other 
things I could or should say, but will not. I will say that the 
last two cycles of amendments have been encouraging insofar as they 
have addressed problems of harshness and not simply been "fixes" of 
guidelines which appear to be too low to some other components of 
the criminal justice system. 

Assistant Federal Defender 

SFT/tmw 
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Judge Billy w. Wilkins, Jr. 
Chairman 
u. s. sentencing commission 
one Columbus Circle, N.E., ste. 2-soo 
Washington, D.C. 20002-8002 

Re: 1993 Proposed Amendments 

Dear Chairman Wilkins: 

I wish you and the Commission and the Judicial 
Working Group a productive March 8th conference. 

I submit herewith comments on the proposed 
amendments for the 1993 cycle. As always, silence is 
ambiguous and may signify one or more of the following: 
approval; no opinion; deference to others more 
knowledgeable; no experience; no clue. One almost 
overriding consideration governs my responses: evervone 
complains when changes occur and therefore- only 
absolutely necessary changes should b e made. Those, we 
recognize by the vague notion of "consensus," untoward 
appellate attention , and by the insights contained in 
comments by Sentencing Commission " consumers. " 

-. 

• 

On separate pages, then, numbered to rna tch with 
the number of the proposed amendment, I comment where ( 1) 
I cannot restrain myself; (2) where I feel certain that 
reasonable minds will differ and I want my vote recorded; 
(3) where I feel qualified to take issue with the need 
for any change at all; and, ( 4) where I disagree for 
reasons stated. 

If any member of the Commission/staff reviewing 
these remarks wishes further explanation, please call. 

Sincerely, 

Alicemarie H. Stotler 
United states District Judge 

71<1 I 836·205j 

I 799·ZOH 
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.Amendment 3 

1. Omit proposed§ 1Bl.12 

Unless the function of Policy Statements has 
been expanded to alert attorneys to a law that they 
should already know if they handling a juvenile case in 
federal court or to alert probation officers to the non-
applicability of guideline sentencing to juveniles, this 
addition is an accurate but superfluous statement of 
prevailing law. § 1Bl.12 is unnecessary inasmuch as the 
Supreme Court decision states the rule. 

(I suppose : t is ironi c that in a recent 
juvenile homicide on my doc : .t, nei ther counsel nor the 
probation officer appeared to know of u.s. v. R.L.C .. ) 

2. Retain the Second Paragraph of § SHl.l 

We know that "Age" is discussed in Chapter 5 
and I favor retention of § SHl.l's second paragraph. 

It is still acc urate; R.L.C. merely put a cap 
on the sentence. Either the case citation, or one 
sentence, or both, could be inserted: 

However, the sentence may not exceed 
.the maximum of the guideline range 
·applicable to an otherwise similarly 
situated adult. See United States 
v. R.L.C., 112 S.Ct.1329 (1992). 

3. Fix the Index 

No entry appears in the Index for "minors" or 
for "juveniles." The amendment could be downgraded as 
suggested above and enlarging the Index would be the 
simplest place to help practitioners and probation 
officers note this minor addition. 

USSC93Aaendaents 
(Rev. 2/27/93] 2 
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Amendment 56 

As suggested on page 5 concerning "healing" 
amendments, retroactive applications will hopefully be 
kept minimal. 

It seems that § 3582 (c) contemplated primarily 
Offense Level changes as grounds to modify sentences. 
This Amendment would be the first , as best as I can tell, 
to inject Chapter 3 Adjustments into Chapter One's list 
in§ lBl.lO(d)'s retroactive amendments. 

It certainly is a policy call, of course, but my 
fairly recent research on this issue that no 
Circuit was concluding that the amendment to§ 3El.l was 
to be applied retroactively. There will be a great 
number of motions forthcoming, be assured . 

USSC93Amendments 
[Rev. 2/27/93 ] 8 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

PROBATION OFFICE 

February 23, 1993 

u. s. Sentencing Commission 
One Columbus Circle, N. E., Suite 2-500 
Washington, D. c. 20002 - 8002 
Attention: Public Information 

Dear Judge Wilkins 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202·3980 

Attached hereto are personal comments regarding certain proposed guideline amendments. I have written a separate document for each of the issues on which I commented. Understand that the comments provided are only my own and are not representative of this agency or the Court for which I work. 

Thank you for the opportunity to comment on the proposed amendments. 

• Sincerely 

• 

David E. Miller, Deputy Chief 
U. S. Probation Officer 
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DATE: 2- 23 - 93 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT O F OHIO 

PROBATION OFFICE 

***MEMORANDUM*** 

RE: 26. Issue for Comment. 

FROM: 

TO: 

David E . Miller, Deputy Chief u. s. Probation Officer 

U. S. Sentencing Commission 
Public Information 

746 U.S. POST OFFICE 
AND COURT HOUSE 

5th AND MAIN STREET 
CINCINNATI 45202-3980 

The appropriate guidelin e for carjacking is the robbery guideline found at 2B3.1. It has all the elements needed to calculate t he offense level. Carjacking is a violent offense comrnited against a person and should comprise its own count group for each crime . 

., 
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February 22, 1993 

THOMAS P. JONES 
ATTOR.NEY AT LAW 

E"ST CENTEfl. STR.EET 

P. 0 . Dfi."WEfl. 0 

BEATTYVILLE, KENTUCKY 41311 

! GOGl 4G4·2G48 

U.S. Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2-500 
Washington , DC 20002-8002 

To the U.S . Sentencing Commission: 

I would like to express my support for the proposed 
amendments to the Sentencing Guidelines. I would especidlly 
like to voice my support for the following four amendments: 

.. ......... 
II, option 1 : restructures 201.1 so that the 

offense level is based on the largest amount of a 
controlled substance in a single transaction. 

Proposal 39 : reduces the offense levels associated with 
higher drug quantities by two levels. 

Proposal 50 : bases the offense level in 201.1 on the amount 
of actual L.S.D. involved without including the weight of 
any carrier medium. 

Proposal 56 : pertains to 1B1.10, expanding the court's 
ability to apply changes in the Sentencing Guidelines 
retroactively. 

These proposals would all help to insure fairer judgment in 
dealing with small-time drug offenders. It is only fair and 
reasonable to make any changes retroactive, providing 
convicted offenders the same reduced sentences being granted 
to new offenders. Thank you for your efforts at making the 
guidelines more equitable, so that the punishment will truly 
reflect the crime. 

Sincerely, 

TPJ/bm 
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CHA .. OERS 0 1" 

H AROLD D . V IETO R 

U . S . D ISTR ICT J UDCE 

u. s . C oURT HousE - ' 

D ES MOI NES. IOWA :5030 9 

U N ITED S TATES D ISTRICT COU RT 
SOUTH ERN D ISTRI CT O F IOWA 

Febr uary 9, 1993 

United States Sentencing Commission 
One Columbus Circle, N.E. 
Suite 2- 500, South Lobby 
Washington, D.C. 20002-8002 

Attention : Public Information 

This letter sets forth some comments I have concerning 

proposed guideline amendmen ts. I may supplement these comments 

with a later letter after I have had an opportunity to examine 

the proposed guidelines amendnents in detail. 

By and large, the proposed looY. good to me. I 

strongly favor proposed amendments 1 , 9, 10, 11, 12, 23 25 . 

In respect to 13, i ssue for comment, I believe that section 

2D1 . 1 should be amended to reduce the amount of drugs for which 

the defendant should be held responsible to the amount that the 

negotiated F-aynent would fetch on the actual market. 

In respect to 24, issue for comment, I believe that the 

court should have downward departure power for 
assistance , without a government motion, when the defendant is a 

first offender and the offense involves 1:0 violence. Indeed, I 

would prefer an even broader power. 

In respect to 40, issue for comment, I believe the 
c:.z!,: Cc·ngr.:..:::s eli.r:L:i1 .-:J:- .... : ::::. 

for powder and crack cocaine. The Draconian required 

for crack offenders are unconscionable. 

In respect to 66, issue for comment, I strongly oppose a 

level enhancement for felonies committed by a member o f, on 

-4( behalf of, or in association Hith a criminal gang because I 
that s uch a guideline •.vould be difficult to app ly , \,·oulcl 

!.>o cl\Gr on quilt by dssocintion, nnd would tend to infringe c1r 

•::onstitutional rights of free end association. 1t 
h' ·Jil ld \,·ork t<'lr mo::-t= than qood, I fE:ur . 
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DEPARTMENT OF THE TREA SURY 

W ASH IN G T O N 

March 19 , 1 9 9 3 

The Honorable William W. Wilkins, Jr. 
Chairman 
United States Sentencing Commission 
1 Columbus Circle, N.E. 
Suite 2500 
South Lobby 
Washington, D.C. 20002-8002 

Dear Judge Wilkins: 

The United States Sentencing Commission has proposed changes to the 
sentencing guidelines concerning sentences for money laundering 
crimes and violations of currency reporting laws. The changes 
proposed by the Commission would reduce the base offense level for 
these crimes and violations, and increase this offense level only 
based upon particularized characteristics of the offense or the 
state of mind of the offender. The Commission has advanced these 
suggested changes in response to some perceived excessive sentences 
with respect to "minor" money laundering offenses, and violations 
of regulatory reporting requirements . 

The efforts of the Commission to change the sentencing guidelines 
to ensure that the sentence imposed is commensurate with the 
seriousness of the offense are laudatory. However, Treasury 
believes that the proposed changes to the sentencing guidelines for 
money laundering and currency reporting violations are contrary to 
both the Commission's past efforts and the intentions of Congress 
in enacting the money laundering and currency reporting laws. 
Therefore, Treasury opposes the Commission's proposed changes to 
the sentencing guidelines. 

The two major money laundering statutes, 18 u.s.c. 1956 and 1957, 
provide for 20 and 10 year terms of imprisonment, respectively. It 
is apparent that Congress recognized money laundering as an offense 
separate from the underlying predicate crime that is deserving of 
independent and lengthy punishments. 

The proposed changes to the sentencing guidelines for money 
laundering offenses would lower the base offense level and result 
in shorter sentences. At a time when the available information and 
statistics suggest that the volume of currency being laundered has 
grown tremendously and the methods and schemes of laundering money 
have proliferated and become increasingly more complicated, to 
l ower the sentences for money launderers would be counter 
productive to all other law enfor cement efforts . 
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The Department of Justice has submitted comments that include 
alternatives to the changes proposed by the Commission. While the 
alternatives suggested by the Justice Department proposal, and the 
analysis and reasoning offered in support thereof, acknowledge the 
Commission's concern for lower sentences in certain types of cases, 
the Justice proposal recognizes the serious nature of the money 
laundering offense and maintains a base offense level commensurate 
with the seriousness of the offense. Treasury believes that the 
Justice Department proposal accommodates the current need for the 
majority of money laundering offenses. · 

With respect to the currency reporting violations, 26 u.s.c. 7203 
(26 u.s.c. 6050I), 31 u.s.c. 5313, 5314, 5316 and 5324, the 
Commission proposes to combine current sentencing guidelines 2S1.3 
and 2S1. 4 and create a base offense level of 8 or 6 with an 
adjustment for the value of funds involved. Merging 2S1.3 and 
2Sl. 4 would treat the failure to file a monetary instrument 
report(31 U.S.C. 5316), the same as the failure to file other 
financial transaction reports. Representatives from Justice and 
Treasury discussed this alternative prior to its submission to the 
Commission and concur that the base offense levels proposed by the 
Commission are too low. Accordingly, the Justice Department has 
proposed an alternative, enclosed herewith, which combines current 
sentencing guidelines 2S1.3 and 2S1.4 with a base offense level of 
13, 9, or 5. 

The Commission considered currency reporting violations to be 
regulatory violations that need not be sentenced as severely as 
other money laundering offenses. For the reasons advanced by the 
Justice Department in its proposed alternative on currency 
reporting violations and for the additional reasons· advanced below, 
Treasury does not agree that the base offense level for these 
violations should be reduced from 13 to 8. 

The Bank Secrecy Act and its legislative history demonstrate that 
Congress believed certain reporting violations are criminal in 
nature and should be punished as such . This Congressional intent 
is reflected in 31 u.s.c. 5322, the criminal offense section, where 
enhanced violations are punishable by a term of imprisonment of up 
to ten years. 

The principal anti-money laundering law enforcement effort 
currently is directed at detecting currency upon its entry into the 
financial system, the placement stage. The placement stage is 
acknowledged to be the most vulnerable phase of the money 
laundering operation. Presently, virtually every regulatory 
reporting requirement is aimed at recording funds at the placement 
stage of the money laundering scheme. 

The enforcement of financial transaction reporting requirements has 
created a simple, wide-ranging process which identifies large 
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. . -- . transactions in currency and monetary instruments. Congress 

recognized the value in this process and enacted a separate 
provision, penalizing the structuring of transactions to avoid the 
reporting requirements. Sentences must be severe enough to ensure 
the compliance necessary to support the overall anti-money 
laundering law enforcement effort; a base offense level of 8 or 6 
is insufficient for this purpose. 

The United States has participated in the meetings and discussions 
of the Financial Action Task Force (FATF). Through its membership, 
the United States has encouraged other nations who participate in 
the FATF to adopt currency reporting requirements as an important 
part of an overall anti-money laundering program. Indeed, some of 
the FATF member nations have begun considering currency reporting 
requirements. 

At the same time that the value of currency reporting is being 
advanced by the United States in the international forum, the 
Commission proposes to reduce the sentencing guideline offense 
levels for failing to comply with those reporting requirements. 
The Commission's proposal to reduce the base offense level for 
failing to comply with the currency reporting guidelines is not the 
appropriate signal to send to the other FATF members · . and the 
international law enforcement community, who are eager to join in 
the fight against money laundering • 

The Commission's proposed changes would only increase the level of 
the offense based upon the value of the funds involved in the 
reporting offense. The Commission should be mindful, however, that 
the value of the funds involved in a money laundering offense may 
not be an accurate measure of the harm caused. 

For the reasons advanced above and for the reasons advanced by the 
Department of Justice , the Department of the Treasury endorses and 
supports the Department of Justice's proposals concerning the 
sentencing guidelines for money laundering offenses and for 
currency reporting violations. 

Treasury appreciates the opportunity to share its views with the 
Sentencing Commission. 

and Trade 

Enclosure 


