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I. INTRODUCTION

The United States Sentencing Guidelines that control the sentencing of organizations for
most federal criminal violations became effective on November 1, 1991." A critical component
of the Sentencing Commission’s effort to prevent and deter organizational wrongdoing through
its design of the organizational sentencing guidelines was its creation of a sentencing credit for
organizations that put in place “effective programs to prevent and detect violations of law.”

Shortly after the tenth anniversary of the implementation of the organizational sentencing
guidelines, the United States Sentencing Commission announced its intention to form an Ad Hoc
Advisory Group to review the general effectiveness of these guidelines.” The Sentencing
Commission asked that its Advisory Group, in evaluating the organizational sentencing
guidelines, “place particular emphasis on examining the criteria for an effective program to
ensure an organization’s compliance with the law.”*

The Advisory Group is composed of fifteen individuals with a broad range of experience
in business, federal criminal prosecution and defense, federal probation, legal scholarship,
corporate compliance and business ethics.” The Advisory Group conducted its review over a
period of 18 months during which it regularly met, solicited and received public comment on the
effectiveness of the compliance criteria of the organizational sentencing guidelines® and held a
public hearing to which a variety of invited representatives with a broad range of perspectives
submitted oral and written comments.” The Advisory Group extensively canvassed the practice
commentary and scholarly literature, surveyed current representatives of the U.S. Department of
Justice regarding prosecutorial decisionmaking, and familiarized itself with the policies of a
variety of other governmental agencies and departments. During the Advisory Group’s tenure,

'U.S. SENTENCING GUIDELINES MANUAL ch. 8 (Nov. 2002) [hereinafter “USSG”] available at
<http://www.ussc.gov/2002guid/tabconchapt8.htm>.

’Id. §8C2.5(f); see also §8A1.2, Application Note 3(k).
366 Fed. Reg. 48306 (September 19, 2001) available at <http://www.ussc.gov/FEDREG/fedr901 O0A.htm>.

4See U.S. Sentencing Sentencing Commission, News Release (Feb. 21, 2002)
<http://www.ussc.gov/PRESS/rel0202.htm>.

3See Appendix A for list of Advisory Group members and relevant backgrounds.

8See Advisory Group for Organizational Sentencing Guidelines: Request for Additional Public Comment Regarding
the U.S. Sentencing Guidelines for Organizations (Oct. 15, 2002), available at

<http://www.ussc.gov/corp/pubcom8 02.pdf>. Advisory Group for Organizational Sentencing Guidelines: Request
for Public Comment (March 19, 2002), available at <http://www.ussc.gov/corp/pubcom_302/PC_302.htm>.
Responses to these requests for comment are available to the public and may be found online at the U.S. Sentencing
Commission’s website. See <http://www.ussc.gov/corp/pubcom_1002/PC-1002.htm>.

7Transcripts of the Public Hearing sessions, as well as the written comments submitted to the Advisory Group, are
available online at the U.S. Sentencing Commission’s website. See <http:www.ussc.gov/hearings.htm>.
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revelations regarding corporate accounting and other misconduct at such high-profile public
companies as Enron, WorldCom, Tyco International, and Adelphia Communications® spurred to
action Congress and a variety of regulators. The Advisory Group continuously kept abreast of
Congress’s response to the corporate scandals, most notably in the Sarbanes-Oxley Act of 2002,
as well as the relevant output of public and private regulators.'’

The following Report is the result of the Advisory Group’s informed investigation,
deliberations, and personal expertise in the areas of criminal law, business ethics, regulatory
compliance, and corporate governance. This Report is intended to assist the United States
Sentencing Commission in its future consideration of potential amendments to Chapter Eight of
the federal sentencing guidelines. As the Advisory Group’s 18-month term draws to a close, it
wishes to thank the Commission’s Chair, Judge Diana E. Murphy, for her unflagging support of
its efforts, and to acknowledge the invaluable assistance of Commission staff with research and
technical assistance during the Group’s tenure.

II. EXECUTIVE SUMMARY

8See The Role of the Board of Directors in Enron’s Collapse, S. Rep. No. 107-70 (2002) available at
<http://news.findlaw.com/hdocs/docs/enron/senpsi70802rpt.pdf>.

Preliminary Report of the American Bar Association Task Force on Corporate Responsibility (July 16, 2002),
available at <http://www.abanet.org/buslaw/corporate responsibility/preliminary report.pdf>.

%See Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745; see also Disclosure Required by Sections 406
and 407 of the Sarbanes-Oxley Act of 2002, 68 Fed. Reg. 5110, 5117-20 (Jan. 31, 2003) (to be codified at 17 C.F.R.
pts. 228-29, 249), as amended March 31, 2003; Implementation of Standards of Professional Conduct for Attorneys,
68 Fed. Reg.6296 (Feb. 6, 2003) (to be codified at 17 C.F.R., pt. 205) (SEC final rules to implement Section 307 of
the Sarbanes-Oxley Act by setting “standards of professional conduct for attorneys appearing and practicing before
the Sentencing Commission in any way in the representation of issuers”); <http://www.sec.gov/rules/final/33-
8193.htm> (Feb. 20, 2003) (SEC’s Regulation AC pursuant to Section 501 of the Sarbanes-Oxley Act).

See, e. g., Corporate Governance Rule Proposals Reflecting Recommendations from NYSE Corporate
Accountability and Listing Standards Committee as Approved by the NYSE Board of Directors, Aug. 1, 2002,

§ 303A.9-10 (to be codified at section 303A of the NYSE Listed Company Manual), available at
<http://www.nyse.com/pdfs/corp_gov_pro_b.pdf>, as modified on March 12, 2003, Form 19b-4 Proposed Rule
Change by National Association of Securities Dealers, Inc. (Jan. 15, 2003), available at
<http://www.nasdaq.com/about/SR-NASD-2002-139-Amendment1.pdf>, as modified on March 11, 2003, available
at <http://www.nasdaq.com/about/ProposedRules.stm#boards>. These listing standards have not yet been formally
published for comment and officially approved by the SEC.
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A. OVERVIEW

The Advisory Group’s review of the operation and impact of the organizational
sentencing guidelines, detailed in Part III of this Report, compelled the conclusion that the
organizational sentencing guidelines have been successful in inducing many organizations, both
directly and indirectly, to focus on compliance and to create programs to prevent and detect
violations of law. The Advisory Group also concluded, however, that changes can and should be
made to give organizations greater guidance regarding the factors that are likely to result in
effective programs to prevent and detect violations of law. Two circumstances were particularly
influential in shaping the Advisory Group’s efforts in this respect.

First, the Advisory Group concluded that recent revelations of widespread misconduct in
some of the nation’s largest publicly held companies — misconduct perpetrated at the highest
levels of corporate leadership that went undetected despite the existence of compliance programs
— required evaluation of whether the compliance efforts precipitated by the organizational
sentencing guidelines could be made more effective in preventing and detecting violations of
law. The Advisory Group drew a variety of lessons from the legislative and regulatory responses
to the organizational misconduct revealed over the last several years. For example, the Advisory
Group concluded that the guidelines should better address the role of organizational leadership in
ensuring that compliance programs are valued, supported, periodically re-evaluated, and operate
for their intended purpose. Further, the recent emphasis by Congress and regulators on a number
of additional factors, including organizational culture, improved internal reporting systems,
adequate training, auditing and monitoring, and periodic risk assessments, also influenced the
Advisory Group’s analysis and final recommendations.

Second, much has changed in the field of organizational compliance since the advent of
the organizational sentencing guidelines in November 1991. Over the last twelve years legal
standards in a remarkably diverse range of fields have recognized organizational law compliance
programs as important features of responsible organizational conduct. The legal standards which
have emerged are often built upon the original organizational sentencing guidelines model.
However, these standards have increasingly articulated more detailed and sophisticated criteria
for identifying organizational law compliance programs that warrant favorable organizational
treatment. Efforts and experience by industry and private organizations have also contributed to
an evolution of “best practices” during the last decade. In short, the Advisory Group believes
that the organizational guidelines should be updated to reflect the learning and progress in the
compliance field since 1991.

B. SEPARATE GUIDELINE FOR EFFECTIVE PROGRAMS

The Advisory Group proposes that the Sentencing Commission consider several specific
revisions to the current organizational sentencing guidelines to reflect these developments. The
Advisory Group recommends that the Sentencing Commission promulgate a stand-alone
guideline at §8B2.1 defining an “effective program to prevent and detect violations of law.” (See



Appendix B). Many of the concepts detailed in the proposed guideline provision are well
recognized and are currently reflected in Application Note 3(k) to §8A1.2.

Within the proposed new guideline that is accompanied by a section-by-section analysis
in Part IV, the Advisory Group recommends that the Sentencing Commission make the
following modifications and additions:

. Emphasize the importance within the guidelines of an organizational
culture that encourages a commitment to compliance with the law

. Provide a definition of “compliance standards and procedures”

. Specify the responsibilities of an organization’s governing authority and
organizational leadership for compliance

. Emphasize the importance of adequate resources and authority for
individuals within organizations with the responsibility for the
implementation of the effective program

. Replace the current terminology of “propensity to engage in violations of
law” with language that defines the nature of an organization’s efforts to
determine when an individual has a reason to know, or history of engaging
in, violations of law

. Include training and the dissemination of training materials and
information within the definition of an “effective program”

. Add “periodic evaluation of the effectiveness of a program” to the
requirement for monitoring and auditing systems

. Require a mechanism for anonymous reporting

. Include the phrase “seek guidance about potential or actual violations of
law” within the criteria in order to more specifically encourage prevention
and deterrence of violations of law as part of compliance programs

. Provide for the conduct of ongoing risk assessments as part of the
implementation of an “effective program”

These proposed changes are intended to eliminate ambiguities revealed by twelve years
of sentencing experience and to describe more fully those essential attributes of successful
compliance programs revealed by many years of program development and testing. They are
also designed to respond to the lessons learned through the experience of national corporate



scandals over the last two years and to synchronize the organizational sentencing guidelines with
new federal legislation and emerging public and private regulatory requirements.

C. ROLE OF WAIVER IN COOPERATION

The Advisory Group also evaluated whether the current organizational sentencing
guidelines adequately define self-reporting and cooperation, and whether the guidelines
sufficiently encourage organizations to self-report their own illegal conduct and cooperate with
federal law enforcement. The Advisory Group also examined whether the guidelines should
provide commentary on role of the waiver of the attorney-client privilege and the work product
protection doctrine in receiving credit for cooperation under the guidelines. These issues,
particularly the question of whether the guidelines should be amended to provide some
commentary on the role of waivers, are of great interest and concern to both the U.S. Department
of Justice and to members of the defense bar.

As described at length in Part V of this Report, there is a significant divergence of
opinion and perceptions among practitioners within the defense bar and the U.S. Department of
Justice as to this important issue. Several of the critical issues examined by the Advisory Group
include: (1) the appropriate use of, or need for, waivers of privilege as a part of the cooperation
process; (2) the level of communication and understanding of the U.S. Department of Justice
policies and practices, and whether there is consistency within various U.S. Attorney’s Offices;
and, (3) the value of suggesting that the organizational sentencing guidelines address the role of
waivers in obtaining credit for cooperation. Following significant analysis and discussion,
including a field survey of a number of United States Attorney’s Offices, the Advisory Group
has identified a possible approach to modifying the organizational sentencing guidelines in this
regard.

Accordingly, the Advisory Group recommends adding clarifying language regarding the
role of waiver of such privileges and protections for purposes of receiving sentencing credit
based on cooperation with the government during the investigation and prosecution of an
organization. In particular, it suggests amending the Commentary to §8C2.5 and adding
Commentary to §8C4.1 as follows:

. Amend the Commentary at Application Note 12 of existing
Section 8C2.5 by adding the following sentence:

If the defendant has satisfied the requirements for
cooperation set forth in this note, waiver of the
attorney-client privilege and of work product
protections is not a prerequisite to a reduction in
culpability score under subsection(g). However,
in some circumstances waiver of the attorney-
client privilege and of work product protections



may be required in order to satisfy the
requirements of cooperation.

. Amend the Commentary at existing Section 8C4.1 by adding an
Application Note 2 as follows:

Waiver of Certain Privileges and Protections. — If
the defendant has satisfied the requirements for
substantial assistance set forth in subsection(b)(2),
waiver of the attorney-client privilege and of work
product protections is not a prerequisite to a
motion for a downward departure by the
government under this section. However, in some
circumstances, the government may determine
that waiver of the attorney-client privilege and of
work product protections is necessary to ensure
substantial assistance sufficient to warrant a
motion for departure.

D. THE LITIGATION DILEMMA

The Advisory Group also studied whether the effectiveness of compliance programs
could be enhanced, not only by focusing on internal organizational efforts, but also by
addressing the exogenous pressures that temper the clear benefits of proactive structures. There
is substantial evidence demonstrating that, as strong as the guidelines’ compliance incentives
are, equally weighty incentives created by forces outside the organization may persuade
organizations to pursue less than optimal, and in some cases, ineffective compliance programs.

Specifically, as is explored at length in Part VI of this Report, the institution of truly
effective programs, the auditing and monitoring that such programs require, and the training and
internal reporting systems that such programs contemplate, all create a real risk that information
generated by these admirable practices will be used by other potential litigants to harm the
organization. This situation is often referred to as the “litigation dilemma,” and it is recognized
as one of the major greatest impediments to the institution or maintenance of truly effective
compliance programs.

The litigation dilemma, and the related issue of waivers of attorney-client privilege and
the work product protection doctrine, also have a potential negative impact on organizational
incentives to self-report misconduct and cooperate in the investigation and rededication of that
wrongdoing. Recognizing that the litigation dilemma cannot be resolved within the
organizational sentencing guidelines themselves, the Advisory Group is compelled by
practicality to signal the pivotal role that the organizational sentencing guidelines play in this
dilemma. Consequently, the Advisory Group recommends that the Sentencing Commission
initiate and foster further dialogue toward a resolution of the “litigation dilemma” with



appropriate policy makers, including Congress, based on the preliminary observations outlined
by the Advisory Group in Part VI.

E. FAILURE TO IMPLEMENT A COMPLIANCE PROGRAM

The Advisory Group considered the recommendation received in the public comment for
an increase in the culpability score of sentenced organizations for the absence of an “effective
program.” The Advisory Group recommends against such an increase because of the disparate
impact that such an increase may have on small organizations, as is discussed more extensively
at Part VIL.

F. OTHER ASPECTS OF ORGANIZATIONAL SENTENCING

Finally, in the course of its work, the Advisory Group identified a number of areas
relating to the sentencing of organizations that are beyond the scope of its mandate and term, but
that are in strong need of further study and evaluation. Accordingly, as set forth more fully in
Part VII, the Advisory Group recommends that the Sentencing Commission:

. Study the supervision of organizations on probation, particularly with
respect to implementing compliance programs, and consider whether the
statutory maximum of five years is too limiting for this and other purposes

of probation
. Study the relationship of the fine table to the statutory maximum fine
. Evaluate the revised definitions of “loss” at §2B1.1 in the context of

Chapter Eight and the impact upon organizational defendants
. Focus on training and outreach to small business organizations

The members of the Advisory Group wish to thank the Sentencing Commission for this
opportunity to serve the public through its service these past eighteen months, and individual
members stand ready to assist the Commission and other policy makers if called upon for further
assistance.



IIIl. UNDERSTANDING THE ORGANIZATIONAL SENTENCING GUIDELINES"

The Sentencing Commission faces a two-pronged challenge with the organizational
guidelines: (1) to create incentives for organizations to put in place policies, practices, and
cultures to deter and prevent misconduct; and (2) to punish those that fail to do so. Given these
tasks, it is clear that the principles governing organizational criminal liability provide the
foundation, which shapes and informs reform efforts in this area. However, the organizational
guidelines (Chapter Eight of the Federal Sentencing Guidelines Manual) themselves play an
equally important role, for their structure, from fine calculations to probation provisions, and the
experience gained through their implementation, yield many valuable insights. The current
assessment and recommendations of the Advisory Group reflect an appreciation of this context.

A. STANDARDS GOVERNING ORGANIZATIONAL CRIMINAL
RESPONSIBILITY

The black letter law of corporate criminal liability is straightforward: a corporation is
liable under federal law for the criminal misdeeds of its agents acting within the actual or
apparent scope of their employment or authority if the agents intend, at least in part, to benefit the
corporation, even though their actions may be contrary to corporate policy or express corporate
order. Some commentators contend that this automatic imputation of an agent’s wrong to an
organization does not necessarily provide a rational basis for separating culpable from
non-culpable organizations. As Jennifer Moore has argued:

The first troubling feature of the theory of imputed culpability is that
it imputes to the corporation only the mens era of the agent who
committed the crime, and ignores the mental states of other corporate
agents. But if corporations have “characters,”. . . , and if corporate
policies and procedures can cause crime, the culpability of the
corporate entity is likely to depend on more than the intent of a single
agent. By imputing only the mens era of the criminal, the imputed
culpability theory fails to distinguish between offenses committed
with the participation or encouragement of upper management,
pursuant to corporate policies or procedures, and those committed by
“rogue employees” whose acts violated company policy or could not
have been prevented by careful supervision. For this reason, the theory
has seemed to many commentators to be unfairly over inclusive. It
labels corporations “culpable” even when they do not have a “bad”

Hportions of the following sections have been excerpted from JULIE R. O’SULLIVAN, FEDERAL WHITE COLLAR
CRIME, Ch. 4 (2d ed. 2003) (c) West Publishing.



character, that is, even where corporate policies and procedures bear
no causal relationship to the crime."

The “over inclusiveness” of respondent superior liability is likely to be most troubling in
circumstances where the wrongdoing agent’s actions are not encouraged by the corporation and
indeed are not necessarily in the best interests of the corporation. In such cases, the corporation
may look more like a victim than a truly culpable actor.”> The law is clear, however, that even if
corporate agents act contrary to express corporate policy or in spite of good faith corporate
compliance efforts, it will not defeat vicarious corporate criminal liability."* Despite calls for the
creation of a “due diligence” defense for those companies that have acted in good faith to

12 Jennifer Moore, Corporate Culpability Under the Federal Sentencing Guidelines, 34 ARiz. L. REV. 743, 759
(1992).

BThe requirement that the agent must act with the intention to benefit, at least in part, the organization is supposed
to serve as “[o]ne major limitation on the imposition of corporate liability for crimes requiring mens era . . .”
Kathleen F. Bricked, Corporate Criminal Liability: A Primer for Corporate Counsel, 40 BUS. LAW. 129, 134-35
(1984) (footnotes omitted). At least in theory, the “‘intent to benefit rule’ serves to prevent successful prosecution of
a corporation that is the victim rather than a mere vehicle for criminal conduct, by requiring that the wrongdoing
agent must act with some purpose of forwarding corporate business.” Id. In short, this requirement potentially could
be used to bring vicarious liability more in line with assessments of organizational culpability. In practice, however,
courts are reluctant to conclude that there was insufficient evidence that the wrongdoing agent intended to benefit the
organization and will find liability even where the organizational agent’s scheme ultimately resulted in the financial
loss from the violation being suffered by the organization due to the agent’s fraud on the organization. See, e.g.,
United States v. Sun-Diamond Growers of California, 138 F.3d 961 (D.C. Cir. 1998), aff’d on other grounds, 526
U.S. 398 (1999).

"See, e.g., United States v. Hilton Hotel Corp., 467 F.2d 1000 (9th Cir. 1972).
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diligently institute compliance programs,' the existing principles of corporate criminal liability
do not permit such a defense at the guilt adjudication stage.

Under these respondent superior principles, as traditionally employed, vicarious liability
may only be imposed where there is a primary violator—that is, where an agent of the corporation
has committed a crime. This requirement would seem to imply “that the corporation could not be
convicted if the agent committing the actus reus lacked the requisite intent.”'® Conceptually,
then, difficulties should arise in applying these imputation principles in cases where it is not clear
which individual within an organization took the actions (or failed to take the actions) alleged to
lead to corporate liability, or where the knowledge or intent necessary to prove the violations may
be fragmented among many employees within a large organizational hierarchy. Thus, were
respondent superior principles to be strictly applied, they would be under inclusive as well as
over inclusive because “[t]here are some situations in which corporate policies or procedures do
cause a crime, yet the doctrine of respondent superior is unable to find the corporation culpable
because there is no individual culpability to impute.”"’

This conceptual difficulty has been obviated by the following developments:

BSee, e.g., Jennifer Arlen, The Potentially Perverse Effects of Corporate Criminal Liability, 23 J. LEGAL STUD. 833
(1994) (arguing that strict corporate liability may deter corporate monitoring by making criminal exposure more
likely, so that its imposition may increase the likelihood of crime); H. Lowell Brown, Vicarious Criminal Liability of
Corporations for the Acts of Their Employees and Agents, 41 LOY. L. REV. 279, 324 (1995) (“The fundamental flaw
in limiting the benefit of a company’s compliance efforts to mitigation of punishment is that the message sent to
corporate management is that no matter what the corporation does to prevent criminality in the work force and
regardless of the resources that are directed to compliance efforts, the corporation cannot avoid vicarious liability. In
such circumstances, even the most conscientious and well intentioned executives must carefully consider whether
increasingly scarce resources should be channeled into a compliance program.”); Richard S. Gruner and Louis M.
Brown, Organizational Justice: Recognizing and Rewarding the Good Citizen Corporation, 21 J. CORP. L. 731, 749-
65 (1996) (recommending a due diligence defense to criminal liability for firms which operate law compliance
programs where such programs are construed and operated in accordance with management principles applied to
other types of corporate business performance); Developments in the Law—Corporate Crime: Regulating Corporate
Behavior Through Criminal Sanction, 92 HARV. L. REV. 1231, 1241-58 (1979) (identifying three different theories
of corporate blameworthiness and proposing a standard of liability under which a corporation would be liable under
respondent superior principles but the corporation could rebut the presumption of liability created by respondent
superior by proving that it, as an organization, exercised due diligence to prevent the crime); cf. Pamela H. Bucy,
Corporate Ethos: A Standard for Imposing Criminal Liability, 75 MINN. L. REV. 1095, passim (1991) (proposing a
corporate “ethos” standard of liability that states that a corporation should be found criminally liable only when “its
ethos encourages criminal conduct by agents of the corporation.”).

1John C. Coffee, Jr., Corporate Criminal Responsibility, in ENCYCLOPEDIA OF CRIME & JUSTICE 253, 255 (8.
Kadish ed., 1983).

' Jennifer Moore, Corporate Culpability Under the Federal Sentencing Guidelines, 34 ARiz. L. REV. 743, 762
(1992).
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First, intent may be imputed to the corporation from a person distinct

from the one who commits the actus reus, such as the supervisory
official who realized the significance of the act. Nor has it been necessary for the prosecutor to
identify the actual agent who committed the crime if the prosecutor can show that some person within
the corporation must have so acted.

Even more significantly, inconsistent verdicts are tolerated under
which the corporation is convicted but all conceivable individual
agents are acquitted.

Finally, some decisions have accepted a theory of “collective
knowledge,” under which no single individual had the requisite
knowledge to satisfy the intent requirement, but various individuals
within the organization possessed all the elements of such knowledge
collectively."

The recent jury instructions in the trial of Arthur Andersen LLP for obstruction of justice
in connection with the Enron scandal appear to some commentators to be extending the
“collective knowledge” theory even further, perhaps into a “collective intent” theory."”

In short, the application of these rules provide substantial latitude in the imposition of
criminal sanctions on organizations. More important, for present purposes, the standards
governing organizational criminal liability are indifferent to the culpability of the
organization—as opposed to those agents within the organization—for the criminal acts. Thus, at
least at the liability stage, organizations whose policies, practices, procedures, or cultures foster
or condone wrongdoing are treated the same as organizations whose rogue agents commit the
wrongful acts despite the best efforts of the organizations to promote and police law-abiding
behavior.

B. FORMULATION OF THE ORGANIZATIONAL SENTENCING
GUIDELINES

In the Sentencing Reform Act of 1984,%° Congress created the United States Sentencing
Commission, as an independent agency within the federal judiciary, and charged it with
generating guidelines for federal sentencing proceedings. The Sentencing Commission first
promulgated sentencing guidelines applicable to individual defendants in 1987. The Sentencing
Commission then turned its attention to the formulation of guidelines for the sentencing of

8Coffee, supra note 6, Corporate Criminal Responsibility, in ENCYCLOPEDIA OF CRIME & JUSTICE at 255-56.

19See Elkan Abramowitz and Barry A. Bohrer, Andersen Jury Instruction: A New Collective Corporate Liability?,
N.Y.L.J. 3, col. 1 (July 2, 2002).

20pyb. L. No. 98-473, 98 Stat. 1987.
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organizations. After three years of study by various working groups and public comment,*' the
organizational sentencing guidelines became effective on November 1, 1991.

The Sentencing Commission concluded that existing organizational sentencing practices
were incoherent and inconsistent.* Judges struggled to find appropriate sanctions to levy on
corporate wrongdoers, and scholars disagreed about how best to address corporate crime.”
Empirical research revealed that corporate offenders that engaged in similar misconduct were
treated differently.* Further, overall, the fines imposed on such offenders were so low as to be,
on average, “less than the cost corporations had to pay to obey the law. This seemed to raise the
specter that corporate crime did in fact ‘pay,” as some had historically claimed.”*

The Sentencing Commission also concluded that corporate crime enforcement was subject
to two pathologies, “speed trap enforcement” and a “circle the wagons” corporate response.*® The
former involved a reactive policy to corporate lawbreaking. The government seemed to
concentrate on nabbing those offenders who came within readily available radar, but little effort
was made to create incentives for corporations to prevent the lawbreaking in the first instance.
The “circle the wagons” response of corporations to government enforcement efforts grew out of
the fact that corporations had little reason to respond in a more constructive fashion. The
unpredictability and variation in the sanctions imposed upon convicted corporations meant that
there was no obvious incentive to galvanize resources to avoid such sanctions. Indeed, in many
cases, the sanctions were less expensive than avoiding liability in the first instance. Further, there

1 See Supplementary Report on Sentencing Guidelines for Organizations (August 30, 1991) pp. 1-3 and Appendix B.
(Available at USSC).

22See Tlene H. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines for Corporations: Their
Development, Theoretical Underpinnings, and Some Thoughts About Their Future, 71 WASH. U. L.Q. 205, 214-17
(1993); Winthrop M. Swenson, The Organizational Guidelines’ “Carrot and Stick” Philosophy, and Their Focus on
“Effective” Compliance 1-3, reprinted in U.S. SENTENCING COMMISSION, MATERIALS FOR PROGRAM ON
CORPORATE CRIME IN AMERICA: STRENGTHENING THE “GOOD CITIZEN” CORPORATION (Sept. 7, 1995).

23Nagel & Swenson, supra note 12, 71 WASH. U. L.Q. at 214 & n.45.

24Preliminary Draft Report to the U.S. Sentencing Commission on the Sentencing of Organizations in the Federal
Courts, 1984 - 1987, at p.10, published in Discussion Materials on Organizational Sanctions (July 1988) (available at
USSO).

2 Winthrop M. Swenson, The Organizational Guidelines’ “Carrot and Stick” Philosophy, and Their Focus on
“Effective” Compliance 1-3, reprinted in U.S. SENTENCING COMMISSION, MATERIALS FOR PROGRAM ON
CORPORATE CRIME IN AMERICA: STRENGTHENING THE “GOOD CITIZEN” CORPORATION (Sept. 7, 1995) at 3; see also
Ilene H. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines for Corporations: Their Development,
Theoretical Underpinnings, and Some Thoughts About Their Future, 71 WASH. U. L.Q. 205, 215 (1993).

26Swenson, supra note 15, U.S. SENTENCING COMMISSION, MATERIALS FOR PROGRAM ON CORPORATE CRIME IN
AMERICA: STRENGTHENING THE “GOOD CITIZEN” CORPORATION at 3-4.
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was no guarantee that corporate cooperation or compliance efforts would be rewarded in a
concrete way, either in charging decisions or at sentencing.”’

Notably, the Sentencing Commission did not limit the new guidelines to corporate or
business entities, although much of the discussion focused upon that sector. Instead, the
Sentencing Commission applied the guidelines to all organizations, which the federal criminal
law defines as “a person other than an individual.”*® The Sentencing Commission explained that
this term includes “corporations, partnerships, associations, joint-stock companies, unions, trusts,
pension funds, unincorporated associations, government and political subdivisions thereof, and
non-profit organizations.””

In formulating the organizational sentencing guidelines, the Sentencing Commission
considered and rejected a law and economics based “optimal penalties” approach. This approach
centered upon a formula designed to achieve fines perfectly calibrated to “bring about perfectly
efficient crime-avoiding responses by corporations. Under the approach, fines were to be set
according to this formula: the optimal fine = monetized harm (i.e., loss) [divided by the]
probability of conviction.”*

This approach was really an idealized version of the pre-existing,
“speed trap” approach to corporate crime enforcement. It assumed that
government policy need be little more than a commitment to catch
some corporate wrongdoers and fine them. Fines for the unlucky
corporations that were caught would then be set in inverse relationship
to the likelihood of being caught, and corporate managers—carefully,
coldly scrutinizing these perfectly calibrated fines and concluding that
crime could not pay—would rationally choose, instead, to spend
resources obeying the law.*!

YSee id.

218 US.C.§ 18.

29 USSC §8A1.1, App. Note 1.

30Winthrop M. Swenson, The Organizational Guidelines’ “Carrot and Stick” Philosophy, and Their Focus on
“Effective” Compliance, reprinted IN U.S. SENTENCING COMMISSION, MATERIALS FOR PROGRAM ON CORPORATE

CRIME IN AMERICA: STRENGTHENING THE “GOOD CITIZEN” CORPORATION (SEPT. 7, 1995) AT 5.

N1d.

13



In the final analysis, the optimal penalties approach was rejected for a variety of reasons. Perhaps
the most significant of these was the difficulty encountered in reducing to an administrable and
consistent formula the likelihood of conviction for particular kinds of offenses.*?

Ultimately, the Sentencing Commission adopted what some characterize as a “carrot and
stick,” and others term a “deterrence and just punishment” approach:

The centerpiece of the Sentencing Guidelines structure is the fine
range, from which a sentencing court selects the precise fine to impose
on a convicted organization. The [Sentencing] Commission designed
the guideline provisions that established the fine range to meld the two
philosophical approaches to sentencing emphasized in the enabling
legislation: just punishment for the offense, and deterrence. By
varying the fine based on whether, and to what extent, a company has
acted “responsibly” with respect to an offense, the Guidelines embody
a “just punishment for the offense” philosophy. Consistent with this
paradigm, the Guidelines provide for substantial fines when a
convicted organization has encouraged, or has been indifferent to,
violations of the law by its employees, but impose significantly lower
fines when a corporation has clearly demonstrated in specified ways
its antipathy toward lawbreaking. At the same time, the guideline
structure embodies principles derived from the deterrence paradigm.
The specified ways in which a convicted organization may
demonstrate its intolerance of criminal conduct, thus entitling it to a
more lenient sentence, are actions that, at least theoretically, should
discourage employees from committing offenses.*

The “carrot and stick approach” grew out of the Sentencing Commission’s acceptance of
three propositions. First and foremost, the Sentencing Commission recognized that the
respondent superior principles of liability did not adequately respond to gradations in
organizational culpability. The simple equation of the organization with the organizational actor
necessary for liability does not reflect on the relative blameworthiness of the organization itself.**

32 Ilene H. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines for Corporations: Their
Development, Theoretical Underpinnings, and Some Thoughts About Their Future, 71 WASH. U. L.Q. 205, 219-22
(1993).

B1d at 210-11.

34 Winthrop M. Swenson, The Organizational Guidelines’ “Carrot and Stick” Philosophy, and Their Focus on
“Effective” Compliance 1, reprinted in U.S. SENTENCING COMMISSION, MATERIALS FOR PROGRAM ON CORPORATE
CRIME IN AMERICA: STRENGTHENING THE “GOOD CITIZEN” CORPORATION (Sept. 7, 1995) at 5 (“The Sentencing
Commission came to recognize that the doctrine of vicarious criminal liability for corporations operates in such a
way that very different kinds of corporations can be convicted of crimes; from companies whose managers did
everything reasonably possible to prevent and uncover wrongdoing, but whose employees broke the law anyway, to
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Second, the Sentencing Commission came to believe that organizations could “hold out the
promise of fewer violations in the first instance and greater detection and rededication of offenses
when they occur’™ through the following: internal discipline; reformation of standard operating
procedures; auditing standards, and the organizational culture; and the institution of compliance
programs. Finally, the Sentencing Commission concluded that it could create incentives for
responsible organizational actors to foster crime control by the creation of a mandatory guidelines
penalty structure that rewarded responsible organizational behavior by mitigating punishment and
sanctioned truly culpable organizations. The Sentencing Commission structured its framework to
create a model for the good “corporate” citizen; use the model to make organizational sentencing
fair and predictable; and ultimately employ the model to create incentives for organizations to
take steps to deter crime.

C. PRIMER ON THE ORGANIZATIONAL SENTENCING GUIDELINES

The organizational sentencing guidelines in Chapter Eight have three principal substantive
parts: (1) Part B—“Remedying the Harm From Criminal Conduct;” (2) Part C—*“Fines;” and (3)
Part D—"“Organizational Probation.” Each of these will be discussed briefly below.

1. Rededication and Restitution Provisions: Part B

Part B, dealing with remedying the harm from the offense, and Part D, dealing with
organizational probation, apply to the sentencing of all organizations* for felony and Class A
misdemeanor offenses.’” Part B is intended to be remedial, not punitive. Regardless of the
perceived culpability of an organization, the Sentencing Commission determined that all
convicted organizations must be required to remedy any harm caused by the offense.*® This will
generally take the form of an order of restitution “for the full amount of the victim’s loss.” It
may also take the form of remedial orders requiring the organization “to remedy the harm caused
by the offense and to eliminate or reduce the risk” that the offense will cause future harm.*

companies whose managers encouraged or directed the wrongdoing.”).

P1d. at 6.

38See USSG §8A1.1, Application Note 1 (“ ‘Organization’ means ‘a person other than an individual’ ” and includes,
among other entities, corporations, partnerships, unions, unincorporated organizations, governments and political
subdivisions thereof, and non-profit organizations).

314, §8A1.1.

31d. Chapter 8, Introductory Commentary.

1d. §8B1.1 (“Restitution — Organizations”).

Ora. §8B1.2 (“Remedial Orders—Organizations”).
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For example, if an organization’s wrongdoing caused $10 million in losses, it will
generally be required to make restitution in that amount and to pay a fine that may amount to as
much as $40 million (or more if an upward departure, e.g., increase to the recommended fine
range, is warranted). An order of restitution is not appropriate “when full restitution has been
made” or when the court finds that “the number of identifiable victims is so large as to make
restitution impracticable.”' It is also not required when “determining complex issues of fact
related to the cause or amount of the victim’s losses would complicate or prolong the sentencing
process to a degree that the need to provide restitution to any victim is outweighed by the burden
on the sentencing process.”*

2. Fine Provisions: Part C
a. Limitations on Applicability of Fine Provisions

It is important to note at the outset that the fine provisions of Part C do not apply to all
organizational sentencings. First, although Parts B and D apply to all federal felony and Class A
misdemeanor convictions, §8C2.1 lists those offenses that are not covered by the fine provisions
in Part C. Important categories of cases, such as environmental offenses food and drug, RICO,
and export control violations, are not presently covered by the fine guidelines.*” The fines for
such excluded offenses must be determined by reference to traditional criteria contained in the
general sentencing provisions of Title 18.*

A second, preliminary qualification is that where it is “readily ascertainable that the
organization cannot and is not likely to become able (even on an installment schedule) to pay
restitution,” no fine calculation need be done because restitution obligations trump any fine
imposed.* Further, where it is “readily ascertainable through a preliminary determination of the
minimum of the guideline fine range” that the organization cannot pay and is unlikely to become
able to pay the minimum fine, the court need not engage in further application of the fine
guidelines.* Instead, the court will use the preliminary determination and impose a fine based on
the guidelines section that provides for reductions in fines due to inability to pay.*’

14 §8B1.1(b)(1)(2).
42
1d. §8B1.1(b)(2).
BSee Ilene H. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines for Corporations: Their
Development, Theoretical Underpinnings, and Some Thoughts About Their Future, 71 WASH. U. L.Q. 205, 254 &n.
268 (1993).
#See USSG §8C2.10 (requiring courts to apply provisions of 18 U.S.C. §§ 3553, 3572).
$USSG §8C2.2(a); see also id. §8C3.3(a).
“1d. §8C2.2(b).

Y14 ; see also id. §8C3.3 (Reduction of Fine Based on Inability to Pay).
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Another limitation is one that applies to the guidelines generally—the statutory maximum
(or where applicable, minimum) sentence always trumps the guideline-calculated sentencing
range. Thus, even if, after applying the fine guidelines, the court arrives at a fine range that
exceeds the maximum set by statute, the court may not exceed the statutory maximum.*

In general, the statutory maximum for a given count is the greatest of (1) the amount (if
any) specified in the law setting forth the offense; (2) for an organization convicted of a felony,
$500,000; or (3) “[i]f any person derives pecuniary gain from the offense, or if the offense results
in pecuniary loss to a person other than the defendant, the defendant may be fined not more than
the greater of twice the gross gain or twice the gross loss, unless imposition of a fine under this
subsection would unduly complicate or prolong the sentencing process.”® This last provision,
known as the “twice gross gain or loss” provision, is likely to be the applicable figure in many
cases, especially where the dollar amount of the defendant’s gain or victim’s loss is great.

Last, the fine provisions do not apply where the organization qualifies for an
organizational “death sentence.” Thus, where the court determines that the organization “operated
primarily for a criminal purpose or primarily by criminal means, the fine shall be set at an amount
(subject to the statutory maximum) sufficient to divest the organization of all its net assets.”>

b. Determining the Fine Under the Fine Guidelines

If the Chapter Eight fine provisions apply, the proceeds through the steps described below.
In general terms, the fine range is said to be a product of the seriousness of the offense and the
culpability of the organization.

The seriousness of the offense committed is computed and reflected in a number called
the “Base Fine.”' The “Base Fine” is the greatest of (1) the amount from a table corresponding to
a calculation under the individual guidelines; (2) the pecuniary gain to the organization from the
offense; or (3) the pecuniary loss from the offense caused by the organization, to the extent that
the loss was intentionally, knowingly, or recklessly caused.™

The culpability of the organization is assessed by totaling the organization’s “Culpability
Score.”>* One begins the computation with a score of five. Points are then added or subtracted

BSee id. §8C3.1(b), (c).

#See 18 U.S.C. § 3571 (Sentence of Fine).

rd. §8C1.1 (“Determining the Fine—Criminal Purpose Organizations”).
STUSSG §8C2.4.

*Id.

314, §8C2.5.
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depending upon the existence or absence of certain factors that the Sentencing Commission
concluded aggravate or mitigate the organization’s culpability in the crime.

I. Aggravating Factors

A range of points may be added to the calculation depending upon the size of the
organization (or unit of the organization within which the offense was committed) and “the
hierarchical level and degree of discretionary authority” of the individuals who participated in or
tolerated the illegal behavior.>* For example, if an individual within high-level personnel of an
organization with 5,000 or more employees participated in, condoned, or was willfully ignorant of
the offense, five points will be added to the culpability score. If the organization had only 200
employees, and the same circumstances were present, only three points are added.

Points may also be added to the organization’s culpability score if the organization had a
fairly recent prior history of similar misconduct,” if the commission of the offense violated a
judicial order or injunction or a condition of probation,*® or if the organization willfully
obstructed or attempted to obstruct justice during the investigation, prosecution, or sentencing of
the offense.”’

2. Mitigating Factors

There are two provisions under which organizational defendants may have points
deducted from their culpability score. First, a credit of three points is permitted if “the offense
occurred despite an effective program to prevent and detect violations of law.”® It is important to
note that this provision contains a number of express disqualifiers. This credit may not apply if
certain highly-placed individuals within the organization participated in, condoned, or were
willfully ignorant of the offense.”® Second, this credit “does not apply if, after becoming aware of
an offense, the organization unreasonably delayed reporting the offense to appropriate
governmental authorities.”®

>4See Tlene H. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines for Corporations: Their
Development, Theoretical Underpinnings, and Some Thoughts About Their Future, 71 WASH. U. L.Q. 205, 238
(1993) (discussing rationale for selection of these factors); see also id. at 248-51 (discussing rationale for reliance on
size of organization).

35USSG §8C2.5(c) (“Prior History™).

4. §8C2.5(d) (“Violation of an Order”).

714, §8C2.5(e) (“Obstruction of Justice”).

31d. §8C2.5(f) (“Effective Program to Prevent and Detect Violations of Law”™).

*I1d.

014,
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The organizational sentencing guidelines defines an “effective program to prevent and

detect violations of law” as a “program that has been reasonably designed, implemented, and
enforced so that it generally will be effective in preventing and detecting criminal conduct.”®' At a
minimum, the guidelines state that an effective compliance program means that organizations
exercised “due diligence in seeking to prevent and detect criminal conduct by [their] employees

and other agents,

% as evidenced by taking the following seven steps:

(1) The organization must have established compliance standards and procedures to be
followed by its employees and other agents that are reasonably capable of reducing the
prospect of criminal conduct.

(2) Specific individual(s) within high-level personnel of the organization must have been
assigned overall responsibility to oversee compliance with such standards and procedures.

(3) The organization must have used due care not to delegate substantial discretionary
authority to individuals whom the organization knew, or should have known through the
exercise of due diligence, had a propensity to engage in illegal activities.

(4) The organization must have taken steps to communicate effectively its standards and
procedures to all employees and other agents, e.g., by requiring participation in training
programs or by disseminating publications that explain in a practical manner what is
required.

(5) The organization must have taken reasonable steps to achieve compliance with its
standards, e.g., by utilizing monitoring and auditing systems reasonably designed to detect
criminal conduct by its employees and other agents and by having in place and publicizing
a reporting system whereby employees and other agents could report criminal conduct by
others within the organization without fear of retribution.

(6) The standards must have been consistently enforced through appropriate disciplinary
mechanisms, including, as appropriate, discipline of individuals responsible for the failure
to detect an offense. Adequate discipline of individuals responsible for an offense is a
necessary component of enforcement; however, the form of discipline that will be
appropriate will be case specific.

(7) After an offense has been detected, the organization must have taken all reasonable
steps to respond appropriately to the offense and to prevent further similar

%14 §8A1.2, Application Note 3(k).

214,
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offenses—including any necessary modifications to its program to prevent and detect
violations of law.®

The Sentencing Commission contemplated that different organizations in different industries will
have to use this general framework to create programs that work for them. Among the relevant
factors to be considered in tailoring an effective compliance program are: the size of the
organization, the likelihood that certain offenses may occur because of the nature of the
organization’s business, and the prior history of the organization.*

The second way in which an organization may reduce its culpability score is by
self-reporting, cooperation, and acceptance of responsibility.®® The credits to be accrued are
graduated depending upon just how much the organization is willing to do. Thus, an organization
earns just one point for acceptance of responsibility, that is, for pleading guilty. But, if the
organization is willing to “fully cooperate in the investigation” and plead guilty, it may secure
two credit points. Finally, if the organization, “prior to an imminent threat of disclosure or
government investigation,” and “within a reasonably prompt time after becoming aware of the
offense,” reports the offense to government authorities, fully cooperates, and then pleads guilty,
the organization will gain five mitigating points.®

c. Further Fine Calculations

After the culpability score calculation is complete, reference should be made to the chart
at §8C2.6 in which each culpability score is given a “minimum multiplier” and a “maximum
multiplier.”® These multipliers are then applied at the Base Fine amount (by reference to
§8C2.4), and the result is a fine range.

For example, assume that the Base Fine for the loss from a criminal episode is determined
to be $10 million. Assume further that the culpability score for the organization is nine: the five
points with which the calculation begins, plus five points for the organization’s size and level of
management participation, and minus one point for acceptance of responsibility. Reference to the
multiplier chart at §8C2.6 indicates that a culpability score of nine means that by multiplying the
base fine (here, $10 million) by the culpability multipliers that correspond to the culpability score
(here, 1.80 and 3.60), the guideline fine range is between $18 million and $36 million.

%1a.

“1d.

UsSsSG §8C2.5(g) (“Self—Reporting, Cooperation, and Acceptance of Responsibility”).
%6See id.

4. §8C2.6 (“Minimum and Maximum Multipliers”).
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This example may serve to illustrate the importance of an effective compliance program
and cooperation credits. If in the hypothetical case, the organization had earned three points for
an effective compliance program, its culpability score would have been reduced to six, its
multipliers to 1.20 and 2.40, and its final fine range to between $12 million and $24 million. If
the organization had self-reported, cooperated, and pleaded guilty, even without an effective
compliance program, its culpability score would have been five, its multipliers 1.00 and 2.00, and
its fine range between $10 million and $20 million.

This example may also demonstrate the importance of prosecutorial charging choices. In
many cases, the statutory maximum—which, always “ trumps” the guidelines—will be set at
twice the gross gain or loss.®® Because the multipliers can be higher than 2.0 (for anything over a
culpability score of 5), in some cases, unless the prosecutor charges multiple counts,® the
organizational sentence may be capped at either $500,000 or twice the gross gain or loss under 18
U.S.C. § 3571, regardless of the organization’s culpability level or multipliers.

The organizational sentencing guidelines set forth the factors that judges are to consider in
determining the amount of the fine within the applicable guideline range.” These are again factors
that the Sentencing Commission deemed relevant to assessment of organizational culpability, and
they include the organization’s role in the offense, any nonpecuniary loss caused or threatened by
the offense, prior misconduct by the organization not previously counted, and any prior criminal
record of high-level personnel in the organization.”

One of these factors deserves particular mention. The Sentencing Commission recognized
the reality that organizations convicted of a federal felony are likely to be subject, in addition to
criminal sanctions, to substantial collateral penalties such as debarment from government
contracting, treble civil damages, shareholder derivative actions, regulatory fines, and other
similar sanctions.” “For both substantive and technical reasons,” however, the Sentencing
Commission decided to provide “no direct offset for collateral sanctions” that might be imposed

8See 18 U.S.C. § 3571.

%The statutory maximum for one charging instrument is the sum of the statutory maximums for all the counts
charged in that instrument. Thus, if it appears that the organization’s statutory maximum for one count will be lower
than its guidelines exposure, prosecutors may be able to cure this problem by bringing multiple counts.

USSG §8C2.8 (“Determining the Fine Within the Range (Policy Statement)”).

1.

72See llene H. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines for Corporations: Their
Development, Theoretical Underpinnings, and Some Thoughts About Their Future, 71 WASH. U. L.Q. 205, 245
(1993).
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on organizational defendants, but rather to provide means by which such sanctions may be taken
into account by the sentencing court.”

Consideration may be given to whether a judge should depart from the prescribed
guidelines fine range. Among the express grounds upon which such a departure may be based are
the following circumstances: substantial assistance to the authorities in the investigation or
prosecution “of another organization that has committed an offense, or in the investigation and
prosecution of an individual not directly affiliated with the defendant who has committed an
offense”;™ risk of death or bodily injury,” threats to national security,’® to the environment,”’ or
to a market” flowing from the offense; remedial costs that greatly exceed the gain from the

offense;” or exceptional organizational culpability.*

Also, a court is required to reduce the fine below the otherwise applicable guidelines fine
range “to the extent that imposition of such a fine would impair [the organizational defendant’s]
ability to make restitution to victims.”®' The court may, but is not required to, impose a fine
below the guidelines range where the court finds that “the organization is not able and, even with
the use of a reasonable installment schedule, is not likely to become able to pay the minimum
fine.”® The Ninth Circuit underscored the discretionary nature of this latter dispensation in
holding that the guideline permitting the court to reduce any fine because of the organization’s
inability to pay did not prohibit the court from imposing a fine which substantially jeopardized

31d. at 246-48. The Sentencing Commission determined that, with one limited exception for fines imposed on
substantial owners of closely held corporations, see USSG §8C3.4, there should be “no direct and automatic offset in
the corporate fine for penalties imposed on individuals.” /d. at 244. It should be noted that the offset under §8C3.4 is
discretionary, and in any case must be sought before the judgment including the organization’s fine becomes final.
See United States v. Aqua—Leisure Industries, Inc., 150 F.3d 95 (1st Cir. 1998).

"USSG §8C4.1. It is important to note that the language of this rule seems to preclude corporations from obtaining
substantial assistance departures merely by cooperating with the government in its prosecution of the organizational
agent who is responsible for the organization’s culpability. See id., Application Note 1.

Id. §8C4.2.

®14. §8C4.3.

"1d. §8C4.4.

81d. §8C4.5.

"Id. §8C4.9.

8074, §8C4.11.

81d. §8C3.3(a); see United States v. Flower Aviation, 1996 WL 38731 (D. Kan. 1996).

821d. §8C3.3(b).
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the continuing viability of the defendant “so long as the fine did not impair [the defendant’s]
ability to make restitution.”*

“Immediate” payment of any fine imposed is required if the organizational “death
sentence” has been imposed.** “Immediate” payment is also required in any other case unless the
court finds that the organization is financially unable to make such a payment or such a payment
would impose an undue burden on the organization.®

3. Organizational Probation Provisions: Part D

Part D, dealing with organizational probation, like the restitution provisions of Part B,
applies to all organizations convicted of federal felonies or Class A misdemeanors. A term of
organizational probation is required in many circumstances—two of the most common being (1)
where immediate payment is excused, if probation is necessary to ensure that restitutionary or
remedial obligations are met or that the fine is paid, or (2) if, at the time of sentencing, an
organization having 50 or more employees does not have an effective compliance program in
place.*® Given that a court deemed an effective compliance program to have been in place in only
three reported cases sentenced under the organizational fine guidelines between 1991 and 2001,
probation is likely to be required in the overwhelming majority of cases. The Sentencing
Commission provided courts with discretion to impose probation where the court concludes that
the purposes of criminal punishment dictate,®” or where necessary to ensure that changes are made
within the organization to prevent future law-breaking.*®

In the case of a felony, the term of probation is at least one year but not more than five
years,” and the sentence of probation must include conditions of probation barring the
organization from committing further crimes during the probationary period and providing for
restitution or victim notification unless it would be unreasonable to do s0.”® If an organization
violates the conditions of its probation, a sentencing court has a number of options: it may extend

83 United States v. Eureka Laboratories, Inc., 103 F.3d 908, 912 (9th Cir. 1996).
84
USSG §8C3.2(a).
81d. §8C3.2(b).
$USSG §8D1.1(a)(1), (2), (3).
871d. §8D1.1(a)(8).
8814, §8D1.1(a)(6).
89
1d. §8D1.2(a)(1).
90
1d. §8D1.3(a), (b).
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the term of probation, impose more restrictive conditions, or revoke probation and resentence.”
However, even in the case of a violation, the court may not extend the probationary term and
accompanying conditions beyond the statutory maximum of five years.

As a condition of probation, the court may order the convicted organization to take a
variety of actions intended to punish and deter corporate misconduct. “The court may order the
organization, at its expense and in the format and media specified by the court, to publicize the
nature of the offense committed, the fact of conviction, and the nature of the punishment imposed,
and the steps that will be taken to prevent the recurrence of similar offenses.”” If probation is
imposed to ensure that the organization meets its restitutionary or fine obligations, the court may
order a number of steps. For example, the court may order the organization to make “periodic
submissions to the court or probation officer, at intervals specified by the court, reporting on the
organization’s financial conditions and results of business operations, and accounting for the
disposition of all funds received.””

The court may also order that the organization submit to regular or unannounced
examinations of its books and records by the probation officers or experts hired by the court (but
paid by the organization) and “interrogation of knowledgeable individuals within the
organization.”* Finally, if probation is ordered for other reasons, including the absence of an
effective compliance program, the court may order the organization to develop and submit to the
court a compliance plan, to notify its employees and shareholders of its criminal behavior and its
new program, to make periodic reports to the court or probation officer regarding the progress of
the compliance program, and to submit to the types of examinations of books and records and
“interrogation[s]” mentioned above.”

D. SENTENCING DATA

'1d. §8D1.5.

214, §8D1.4(a).
%14, §8D1.4(b)(1).
%1d. §8D1.4(b)(2).

%14, §8D1.4(c). For example, in United States v. Sun—Diamond Growers of California, in which the defendant
cooperative did not have an extant compliance program, the district judge required as conditions of probation that the
defendant submit a compliance program for the court’s approval, make quarterly reports to demonstrate its progress
in implementing the program, and submit to inspections of its books and records, as well as interviews of
knowledgeable individuals, to ensure compliance. On appeal, the D.C. Circuit held invalid only that portion of the
sentence that imposed reporting requirements on members of the defendant cooperative on the theory that those
members were not defendants or even agents of the defendant organization. 138 F.3d 961, 977 (D.C. Cir. 1998),
aff’d on other grounds, 526 U.S. 398 (1999).
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The data contained in the Sentencing Commission’s Annual Reports,” as well as data
from outside researchers, provides certain helpful information, but it is rather limited in showing
trends. The data does not provide an adequate basis for identifying trends because the sample
sizes are generally small, the fine guidelines are not applicable in many cases, and the
Commission does not receive data on every organizational case sentenced.”’

Sentencing Commission data reflects that 1,642 organizations have been sentenced under
Chapter Eight since the Commission began receiving this information.” The fine guidelines
apply to less than 65% of the cases in the past three years because the fine guidelines at §8C2.1
do not apply to certain categories of offenses, such as environmental crimes and food and drug
crimes, among others. In addition, the fine guidelines are not used when an organization does
not have the ability to pay a fine, which is the case in a significant number of cases. In fiscal year
2001, for example, organizational defendants were unable to pay either a portion or the entire fine
in 36% of the cases in which organizations were sentenced. As a result, the Commission receives
information on a sentenced organization’s culpability score factors in less than half the cases.
Last year, for example, that information was available for 94 of the 238 organizations sentenced,
which was 39% of the cases received.

Despite these limitations, a recent study concluded that “criminal fines and total sanctions
are significantly higher in cases constrained by the Guidelines than they were prior to the
Guidelines. Controlling for other factors, criminal fines in cases constrained by the Guidelines are
almost five times their previous levels. Total sanctions are also significantly higher, with the
percentage increase about half that for criminal fines.””

%The data for organizations sentenced under Chapter Eight begins in fiscal year 1993. See
<http://www.ussc.gov/corp/organizsp.htm> for a collection of all the Sentencing Commission’s data relevant to
organizational sentencing from 1995 to the present.

'In recent years, Commission staff has supplemented its case collection by using information from the media and
the U.S. Department of Justice press releases to identify and collect information on a substantial number of
organizational cases that were not covered by data received from the sentencing courts.

%28 U.S.C. §§ 995(14) & (15) empower the Commission to “publish data concerning the sentencing process” and
“collect systematically and disseminate information concerning sentences actually imposed . . . .”. The PROTECT
ACT recently amended the Sentencing Reform Act at 28 U.S.C. § 994(w) to require that the Chief Judge of each
district ensure certain sentencing documents be submitted to the Commission: the judgment and commitment order;
the statement of reasons for the sentence imposed (including the written reason for any departure); any plea
agreement; the indictment or other charging document; and the presentence report). See Section 401(h) of Pub. L.
No. 108-21 (April 30, 2003).

99Cindy R. Alexander, Jennifer H. Arlen & Mark Cohen, The Effect of Federal Sentencing Guidelines on Penalties
for Public Corporations, 12 FED. SENTENCING REP. 20, 20 (July/Aug.1999); see also Cindy R. Alexander, Jennifer
H. Arlen & Mark A. Cohen, Regulating Corporate Criminal Sanctions: Federal Guidelines and the Sentencing of
Public Firms, 42 J. LAW & ECON. 393 (1999).
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According to Commission data, the average organizational fine in fiscal year 1995 was
$242,892, and the median fine was $30,000. In fiscal year 2001, the average fine was
$2,154,929, and the median fine was $60,000.'®

The Commission’s data, along with information collected from outside sources, is helpful
in identifying the kinds of organizations being sentenced and the relevant characteristics of
sentenced organizations. A majority of the organizational defendants sentenced under the
guidelines have been small, closely-held companies.'” In FY 2001, for example, approximately
27.5% of the organizational defendants in the Commission’s data file had 10 or fewer employees,
66.4% had 50 or fewer employees, 77.2% had 100 or fewer employees, and 7.4% had 1,000 or
more employees.'” This is not surprising because the overwhelming majority of business
establishments in the United States have less than 1,000 employees.'” In most organizational
cases sentenced, high-level personnel or an individual with substantial authority participated in,
condoned, or was willfully ignorant of the offense.'™

For fiscal years 1993 through 2001, the Sentencing Commission received culpability score
information for 812 organizational cases sentenced under the fine guidelines. According to that
data, only three organizations (0.4%) have ever received credit at sentencing for having an
effective program to prevent and detect violations of law. The information provided to the
Commission does not contain enough information to discern why specific organizations did not
qualify for a culpability score credit for having an effective program.'®

Of the 812 cases with culpability score information for fiscal years 1993 through 2001, 222
(28%) organizational defendants accepted responsibility and received credit under §8C2.5(g)(3).
In that same period, 444 (55%) organizational defendants obtained cooperation credit under

108ee the Sentencing Commission’s Annual Reports, collected at <http://www.ussc.gov/corp/organizsp.htm>.
1%John R. Steer, Changing Organizational Behavior — The Federal Sentencing Guidelines Experiment Begins to
Bear Fruit, 1291 PLI/CORP. 131,138 (Feb. 2002).

192 Information about the size of the organization is not available for 37% of the organizations sentenced.

183U.S. Census Bureau, Statistical Abstract of the United States 2001, Section 15, Tables 710-727. This data reflects
that in 1999 there were 7,008,000 establishments in the United States (establishment is defined as a single physical
location where business is conducted or services or industrial operations are performed). Of those, only 7,000
establishments (.1%) had over 1,000 employees. Id. at Table 723.

%1n the past several years, for example, between 65 and 70% of all organizations were given additional culpability
score points on this basis. See Annual Reports for FY 1999, 2000 and 2001 at
<http://www.ussc.gov/corp/organizsp.htm>,

105The guidelines