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imprisonment of not more than 2 years in the case of a simple assault, or damage of not more
than $500, of not more than 5 years in the case of damage of more than $500, or of not less
than 6 months nor more than 10 years in the case of a battery, or an assault resulting in
bodily injury.  The Commission determined that offenses under 18 U.S.C. § 1389 are similar
to offenses involving assault or property damage that are already referenced to §§2A2.2
(Aggravated Assault), 2A2.3 (Minor Assault), and 2B1.1 (Theft, Property Destruction, and
Fraud) and therefore amended Appendix A (Statutory Index) to refer the new offense to
those guidelines.

Effective Date: The effective date of this amendment is November 1, 2010.

744. Amendment: Section 8B2.1(b)(4) is amended by striking "subdivision" and inserting
"subparagraph" each place it appears.

The Commentary to §8B2.1 captioned "Application Notes" is amended in Note 2(D) by
striking "subdivision" and inserting "subparagraph".

The Commentary to §8B2.1 captioned "Application Notes" is amended by redesignating
Note 6 as Note 7, and by inserting after Note 5 the following:

"6. Application of Subsection (b)(7).—Subsection (b)(7) has two aspects.

First, the organization should respond appropriately to the criminal conduct. 
The organization should take reasonable steps, as warranted under the
circumstances, to remedy the harm resulting from the criminal conduct. 
These steps may include, where appropriate, providing restitution to
identifiable victims, as well as other forms of remediation.  Other
reasonable steps to respond appropriately to the criminal conduct may
include self-reporting and cooperation with authorities.

Second, the organization should act appropriately to prevent further similar
criminal conduct, including assessing the compliance and ethics program
and making modifications necessary to ensure the program is effective.  The
steps taken should be consistent with subsections (b)(5) and (c) and may
include the use of an outside professional advisor to ensure adequate
assessment and implementation of any modifications.";

and in Note 7, as redesignated by this amendment, by striking "subdivision" and inserting
"subparagraph" each place it appears.

Section 8C2.5(f)(3) is amended in subparagraph (A) by striking "subdivision (B)" and
inserting "subparagraphs (B) and (C)"; and by adding at the end the following:

"(C) Subparagraphs (A) and (B) shall not apply if—

(i) the individual or individuals with operational responsibility for the
compliance and ethics program (see §8B2.1(b)(2)(C)) have direct
reporting obligations to the governing authority or an appropriate
subgroup thereof (e.g., an audit committee of the board of
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directors);

(ii) the compliance and ethics program detected the offense before
discovery outside the organization or before such discovery was
reasonably likely;

(iii) the organization promptly reported the offense to appropriate
governmental authorities; and

(iv) no individual with operational responsibility for the compliance
and ethics program participated in, condoned, or was willfully
ignorant of the offense.".

The Commentary to §8C2.5 captioned "Application Notes" is amended in Note 10 in the
second sentence by inserting "or (f)(3)(C)(iii)" after "subsection (f)(2)"; by redesignating
Notes 11 through 14 as Notes 12 through 15, respectively; and by inserting after Note 10 the
following:

"11. For purposes of subsection (f)(3)(C)(i), an individual has ‘direct reporting
obligations’ to the governing authority or an appropriate subgroup thereof
if the individual has express authority to communicate personally to the
governing authority or appropriate subgroup thereof (A) promptly on any
matter involving criminal conduct or potential criminal conduct, and (B) no
less than annually on the implementation and effectiveness of the
compliance and ethics program.".

Section 8D1.4 is amended by striking subsections (b) and (c) as follows:

"(b) If probation is imposed under §8D1.1(a)(2), the following conditions may
be appropriate to the extent they appear necessary to safeguard the
organization’s ability to pay any deferred portion of an order of restitution,
fine, or assessment:

(1) The organization shall make periodic submissions to the court or
probation officer, at intervals specified by the court, reporting on
the organization’s financial condition and results of business
operations, and accounting for the disposition of all funds received.

(2) The organization shall submit to: (A) a reasonable number of
regular or unannounced examinations of its books and records at
appropriate business premises by the probation officer or experts
engaged by the court; and (B) interrogation of knowledgeable
individuals within the organization.  Compensation to and costs of
any experts engaged by the court shall be paid by the organization.

(3) The organization shall be required to notify the court or probation
officer immediately upon learning of (A) any material adverse
change in its business or financial condition or prospects, or (B) the
commencement of any bankruptcy proceeding, major civil
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litigation, criminal prosecution, or administrative proceeding
against the organization, or any investigation or formal inquiry by
governmental authorities regarding the organization.

 (4) The organization shall be required to make periodic payments, as
specified by  the court, in the following priority: (A) restitution; (B)
fine; and (C) any other monetary sanction. 

(c) If probation is ordered under §8D1.1(a)(3), (4), (5), or (6), the following
conditions may be appropriate:

(1) The organization shall develop and submit to the court an effective
compliance and ethics program consistent with §8B2.1 (Effective
Compliance and Ethics Program).  The organization shall include
in its submission a schedule for implementation of the compliance
and ethics program. 

(2) Upon approval by the court of a program referred to in subdivision
(1), the organization shall notify its employees and shareholders of
its criminal behavior and its program referred to in subdivision (1). 
Such notice shall be in a form prescribed by the court.

(3) The organization shall make periodic reports to the court or
probation officer, at intervals and in a form specified by the court,
regarding the organization’s progress in implementing the program
referred to in subdivision (1).  Among other things, such reports
shall disclose any criminal prosecution, civil litigation, or
administrative proceeding commenced against the organization, or
any investigation or formal inquiry by governmental authorities of
which the organization learned since its last report.

(4) In order to monitor whether the organization is following the
program referred to in subdivision (1), the organization shall
submit to: (A) a reasonable number of regular or unannounced
examinations of its books and records at appropriate business
premises by the probation officer or experts engaged by the court;
and (B) interrogation of knowledgeable individuals within the
organization.  Compensation to and costs of any experts engaged
by the court shall be paid by the organization.",

and inserting the following:

"(b) If probation is imposed under §8D1.1, the following conditions may be
appropriate:

(1) The organization shall develop and submit to the court an effective
compliance and ethics program consistent with §8B2.1 (Effective
Compliance and Ethics Program).  The organization shall include
in its submission a schedule for implementation of the compliance
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and ethics program.

(2) Upon approval by the court of a program referred to in paragraph
(1), the organization shall notify its employees and shareholders of
its criminal behavior and its program referred to in paragraph (1). 
Such notice shall be in a form prescribed by the court.

(3) The organization shall make periodic submissions to the court or
probation officer, at intervals specified by the court, (A) reporting
on the organization’s financial condition and results of business
operations, and accounting for the disposition of all funds received,
and (B) reporting on the organization’s progress in implementing
the program referred to in paragraph (1).  Among other things,
reports under subparagraph (B) shall disclose any criminal
prosecution, civil litigation, or administrative proceeding
commenced against the organization, or any investigation or formal
inquiry by governmental authorities of which the organization
learned since its last report.

(4) The organization shall notify the court or probation officer
immediately upon learning of (A) any material adverse change in
its business or financial condition or prospects, or (B) the
commencement of any bankruptcy proceeding, major civil
litigation, criminal prosecution, or administrative proceeding
against the organization, or any investigation or formal inquiry by
governmental authorities regarding the organization.

(5) The organization shall submit to: (A) a reasonable number of
regular or unannounced examinations of its books and records at
appropriate business premises by the probation officer or experts
engaged by the court; and (B) interrogation of knowledgeable
individuals within the organization.  Compensation to and costs of
any experts engaged by the court shall be paid by the organization.

(6) The organization shall make periodic payments, as specified by  the
court, in the following priority:  (A) restitution; (B) fine; and (C)
any other monetary sanction.".

The Commentary to §8D1.4 captioned "Application Note" is amended in Note 1 by striking
"(a)(3) through (6)"; and by striking "(c)(3)" and inserting "(b)(3)".

Reason for Amendment:  This amendment makes several changes to Chapter Eight of the
Guidelines Manual regarding the sentencing of organizations. 

First, the amendment amends the Commentary to §8B2.1 (Effective Compliance and Ethics
Program) by adding an application note that clarifies the remediation efforts required to
satisfy the seventh minimal requirement for an effective compliance and ethics program
under subsection (b)(7).  Subsection (b)(7) requires an organization, after criminal conduct
has been detected, to take reasonable steps (1) to respond appropriately to the criminal
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conduct and (2) to prevent further similar criminal conduct.  

The new application note describes the two aspects of subsection (b)(7).  With respect to the
first aspect, the application note provides that the organization should take reasonable steps,
as warranted under the circumstances, to remedy the harm resulting from the criminal
conduct.  The application note further provides that such steps may include, where
appropriate, providing restitution to identifiable victims, other forms of remediation, and
self-reporting and cooperation with authorities.  With respect to the second aspect, the
application note provides that an organization should assess the compliance and ethics
program and make modifications necessary to ensure the program is effective.  The
application note further provides that such steps should be consistent with §8B2.1(b)(5) and
(c), which also require assessment and modification of the program, and may include the use
of an outside professional advisor to ensure adequate assessment and implementation of any
modifications. 

This application note was added in response to public comment and testimony suggesting
that further guidance regarding subsection (b)(7) may encourage organizations to take
reasonable steps upon discovery of criminal conduct.  The steps outlined by the application
note are consistent with factors considered by enforcement agencies in evaluating
organizational compliance and ethics practices. 

Second, the amendment amends subsection (f) of §8C2.5 (Culpability Score) to create a
limited exception to the general prohibition against applying the 3-level decrease for having
an effective compliance and ethics program when an organization’s high-level or substantial
authority personnel are involved in the offense.  Specifically, the amendment adds subsection
(f)(3)(C), which allows an organization to receive the decrease if the organization meets four
criteria: (1) the individual or individuals with operational responsibility for the compliance
and ethics program have direct reporting obligations to the organization’s governing
authority or appropriate subgroup thereof; (2) the compliance and ethics program detected
the offense before discovery outside the organization or before such discovery was
reasonably likely; (3) the organization promptly reported the offense to the appropriate
governmental authorities; and (4) no individual with operational responsibility for the
compliance and ethics program participated in, condoned, or was willfully ignorant of the
offense.

The new subsection (f)(3)(C) responds to concerns expressed in public comment and
testimony that the general prohibition in §8C2.5(f)(3) operates too broadly and that internal
and external reporting of criminal conduct could be better encouraged by providing an
exception to that general prohibition in appropriate cases.

The amendment also adds an application note that describes the "direct reporting
obligations" necessary to meet the first criterion under §8C2.5(f)(3)(C).  The application note
provides that an individual has "direct reporting obligations" if the individual has express
authority to communicate personally to the governing authority "promptly on any matter
involving criminal conduct or potential criminal conduct" and "no less than annually on the
implementation and effectiveness of the compliance and ethics program".  The application
note responds to public comment and testimony regarding the challenges operational
compliance personnel may face when seeking to report criminal conduct to the governing
authority of an organization and encourages compliance and ethics policies that

– 362 –



November 1, 2010 SUPPLEMENT TO APPENDIX C Amendment 745

provide operational compliance personnel with access to the governing authority when
necessary.

Third, the amendment amends §8D1.4 (Recommended Conditions of Probation –
Organizations (Policy Statement)) to augment and simplify the recommended conditions of
probation for organizations. The amendment removes the distinction between conditions of
probation imposed solely to enforce a monetary penalty and conditions of probation imposed
for any other reason so that all conditional probation terms are available for consideration
by the court in determining an appropriate sentence.  

Finally, the amendment makes technical and conforming changes to various provisions in
Chapter Eight.

Effective Date: The effective date of this amendment is November 1, 2010.

745. Amendment:  Section 2B1.1(c)(4) is amended by inserting "or a paleontological resource"
after "resource"; and by inserting "or Paleontological Resources" after "Heritage Resources"
each place it appears.

The Commentary to §2B1.1 captioned "Application Notes" is amended in Note 1 by
inserting after the paragraph that begins "‘National cemetery’ means" the following:

"‘Paleontological resource’ has the meaning given that term in Application Note 1
of the Commentary to §2B1.5 (Theft of, Damage to, or Destruction of, Cultural
Heritage Resources or Paleontological Resources; Unlawful Sale, Purchase,
Exchange, Transportation, or Receipt of Cultural Heritage Resources or
Paleontological Resources).".

The Commentary to §2B1.1 captioned "Application Notes" is amended in Note 14(A) by
inserting "and 18 U.S.C. § 1348" after "7 U.S.C. § 1 et seq.)".

Section 2B1.5 is amended in the heading by inserting "or Paleontological Resources" after
"Heritage Resources" each place it appears.

Section 2B1.5(b) is amended in each of paragraphs (1) and (2) by inserting "or
paleontological resource" after "heritage resource"; and in paragraph (5) by inserting "or
paleontological resources" after "heritage resources".

The Commentary to §2B1.5 captioned "Statutory Provisions" is amended by inserting
"470aaa–5," after "16 U.S.C. §§".

The Commentary to §2B1.5 captioned "Application Notes" is amended in Note 1 by
redesignating subparagraphs (A) through (G) as (i) through (vii), respectively; by striking
"‘Cultural Heritage Resource’ Defined.—For purposes of this guideline, ‘cultural heritage
resource’ means any of the following:" and inserting:

"Definitions.—For purposes of this guideline:

(A) ‘Cultural heritage resource’ means any of the following:";
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