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U.S. SENTENCING COMMISSION GUIDELINES MANUAL
CASE ANNOTATIONS — FOURTH CIRCUIT

This document contains annotations to Fourth Circuit judicial opinions that involve the
federal sentencing guidelines. The document was developed to help judges, lawyers and
probation officers locate relevant authorities involving the federal sentencing guidelines. The
document is not comprehensive and does not include all authorities needed to apply the
guidelines correctly. Instead, it presents authorities that represent Fourth Circuit jurisprudence
on selected guidelines and guideline issues. The document is not a substitute for reading and
interpreting the actual Guidelines Manual or researching specific sentencing issues.

ISSUES RELATED TO UNITED STATES V. BOOKER, 543 U.S. 220 (2005)
I. Procedural Issues

A. Sentencing Procedure Generally

United States v. Carter, 564 F.3d 325 (4th Cir. 2009). The Fourth Circuit held that a
sentence of probation for a defendant convicted of being a felon in possession of a firearm was
not procedurally reasonable; the sentencing court did not explain its reasons for a sentence
significantly below the advisory guidelines range, nor did it explain how the statutory sentencing
factors applied to the defendant or the facts of his case. The panel stated that “regardless of
whether the district court imposes an above, below, or within-Guidelines sentence, it must place
on the record an ‘individualized assessment’ based on the particular facts of the case before it.
This individualized assessment need not be elaborate or lengthy, but it must provide a rationale
tailored to the particular case at hand and adequate to permit ‘meaningful appellate review.””

United States v. Green, 436 F.3d 449 (4th Cir. 2006). “[T]o sentence a defendant, district
courts must (1) properly calculate the sentence range recommended by the [s]entencing
[g]uidelines; (2) determine whether a sentence within that range and within statutory limits
serves the factors set forth in 8 3553(a) and, if not, select a sentence that does serve those factors;
(3) implement mandatory statutory limitations; and (4) articulate the reasons for selecting the
particular sentence, especially explaining why a sentence outside of the [s]entencing [g]uideline
range better serves the relevant sentencing purposes set forth in § 3553(a).”

United States v. Milam, 443 F.3d 382 (4th Cir. 2006). The court determined that “facts
stated in a presentence report [PSR] may not, at sentencing, be deemed to be admissions by the
defendant sufficient to bypass the Sixth Amendment right to a jury trial as articulated in . . .
Booker . . . even though the defendant, who had been given the . . . [PSR] before sentencing, did
not object to the facts.”

United States v. Montes-Pineda, 445 F.3d 375 (4th Cir. 2006). The court rejected the
government’s argument that the court of appeals does not have jurisdiction to review a guidelines
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sentence; “[h]olding that a sentence within a properly calculated [g]uidelines range is
automatically lawful would render superfluous the other § 3553(a) factors and so contravene the
statute’s mandatory language.”

United States v. Perez-Pena, 453 F.3d 236 (4th Cir. 2006). “That the guidelines are
non-binding in the wake of Booker does not mean that they are irrelevant to the imposition of a
sentence. To the contrary, remaining provisions of the Sentencing Reform Act require the
district court to consider the guideline range applicable to the defendant and pertinent policy
statements of the Sentencing Commission.”

United States v. Hughes, 401 F.3d 540 (4th Cir. 2005). Although the sentencing
guidelines are no longer mandatory, Booker makes clear that a sentencing court must still
“consult the guidelines and take them into account when sentencing.” The district court should
first determine the appropriate sentencing range under the guidelines, making all factual findings
appropriate for that determination. The court should consider this sentencing range along with
the other factors described in 18 U.S.C. § 3553(a), and then impose a sentence. If that sentence
falls outside the guidelines range, the court should explain its reasons for the departure as
required by 18 U.S.C. § 3553(c)(2). The sentence must be “within the statutorily prescribed
range and . . . reasonable.”

B. Uncharged or Acquitted Conduct

United States v. Grubbs, 585 F.3d 793 (4th Cir. 2009). The Fourth Circuit rejected the
defendant’s argument that his Sixth Amendment rights were violated and the sentence
unreasonable under Booker when the district court relied on uncharged conduct to increase the
sentence. The court considered the defendant’s arguments foreclosed by Watts and Fourth
Circuit precedent and held that Booker did not change the district court’s ability to consider
uncharged or acquitted conduct during sentencing, provided the government proves the conduct
by a preponderance.

United States v. Ashworth, 139 F. App’x 525 (4th Cir. 2005) (per curiam). A sentencing
court can continue to consider acquitted conduct in determining the guidelines range as long as
its consideration does not support a mandatory calculation or violate the court’s obligation to
consider relevant factors.

C. Prior Convictions

United States v. Simmons, 649 F.3d 237 (4th Cir. 2011)(en banc). The issue was whether
Simmons’s prior North Carolina state conviction was punishable by imprisonment for more than
one year. The Fourth Circuit held that, under the state sentencing scheme, prior state felony
convictions cannot be predicate offenses for § 851 enhancements unless the prior conviction
actually exposed the defendant to a sentence of imprisonment greater than one year. This
decision overruled United States v. Harp, 406 F.3d 242 (4th Cir. 2005) (which required the court



to look at the maximum aggravated sentence for a hypothetical defendant with the worst criminal
history). Under North Carolina law, there are no statutory maximums, rather, there is a statutory
sentencing grid which matches classes of offenses and criminal history to provide three possible
sentencing ranges - a mitigated range, a presumptive range, and an aggravated range. Generally,
the presumptive range governs unless the court makes written findings that allow the court to
depart to the mitigating or aggravating range. The court can only sentence within the aggravated
range if the state has noticed the defendant of its intent to prove the aggravating factors and a jury
has found beyond a reasonable doubt (or the defendant has pled to) the existence of those factors.
This sentencing scheme, unlike the federal sentencing guidelines, prohibits a sentencing judge
from imposing a maximum sentence higher than the one fixed by the statutory grid. Under prior
precedent, the Fourth Circuit had looked at how the offense was treated rather than how much
time a specific defendant was exposed to. The en banc court observed that the focus must be on
the prior conviction itself. The “‘mere possibility that [Simmons’s] conduct, coupled with facts
outside the record of conviction, could have authorized’ a conviction of a crime punishable by
more than one year’s imprisonment cannot and does not demonstrate that Simmons was actually
convicted of such a crime.” Thus, the Fourth Circuit found that Simmons’s prior state conviction
was not punishable by more than one year’s imprisonment.

United States v. Kellam, 568 F. 3d 125 (4th Cir. 2009). The court found that the
government did not carry its burden of proving beyond a reasonable doubt the fact that the
defendant was the person convicted in two previous drug felonies. The district court “did not
explicitly find that [the defendant] was the defendant in the underlying Virginia and Maryland
convictions.” Further, the prosecution made no further efforts to establish that the defendant
sustained the prior convictions, despite several discrepancies regarding the issue of identity. The
court concluded, despite the fact that it is probable that the defendant was convicted of the
underlying crimes, “to justify the life sentence enhancement [pursuant to section 841(b)(1)(A)],
such proof should have been presented by the prosecution and found as proven by the sentencing
court.” The case was remanded for further proceedings, “authorizing the courts to permit the
prosecution to properly support —if it can—the prior convictions alleged in the Information.”

United States v. Cheek, 415 F.3d 349 (4th Cir. 2005). “It is thus clear that the Supreme
Court continues to hold that the Sixth Amendment (as well as due process) does not demand that
the mere fact of a prior conviction used as a basis for a sentencing enhancement be pleaded in an
indictment and submitted to a jury for proof beyond a reasonable doubt. Even were we to agree
with [the appellant’s] prognostication that it is only a matter of time before the Supreme Court
overrules Almendarez-Torres, we are not free to overrule or ignore the Supreme Court’s
precedents.”

United States v. Thompson, 421 F.3d 278 (4th Cir. 2005). In Shepard, the Supreme Court
prohibited courts from resolving a disputed fact about a prior conviction by using information
that is not inherent in that prior conviction, but held that the “fact of a prior conviction” remains
a valid enhancement even when not found by the jury. The court explained that the fact of a
prior conviction cannot be severed from its essential components —e.g., whether prior



convictions occurred on different occasions— because “some facts are so inherent in a
conviction that they need not be found by a jury.” Furthermore, the court explained that the date
on which a prior crime was committed is a fact inherent in the fact of a prior conviction and does
not have to be admitted by the defendant or found by a jury.

D. Ex Post Facto

United States v. Stallard, 317 F. App’x 383 (4th Cir. 2009). Noting that there is a circuit
split regarding whether, after Booker, the Ex Post Facto Clause no longer applies to the now
advisory guidelines, the Fourth Circuit stated that it has not yet decided the issue.

IIL. Departures

United States v. Hampton, 441 F.3d 284 (4th Cir. 2006). The court determined that a
sentence of probation for the defendant, who was convicted for being a felon-in-possession of a
firearm, was unreasonable even though the defendant was the sole custodial parent of his two
small children; the court of appeals observed that the defendant was assisted by his mother and
was behind in child support for his two other children.

United States v. Bartram, 407 F.3d 307 (4th Cir. 2005). Imposing guideline upward
adjustments and departures predicated on facts that were not charged in the indictment and found
by a jury beyond a reasonable doubt did not violate the Sixth Amendment rights of a defendant
who had pled guilty, where the district court’s fact findings were based on the defendant’s own
admissions. Based on the district court’s careful deliberation in sentencing the defendant and
because the district court sentenced him near the low end of the statutory guidelines, the Fourth
Circuit determined that the sentence was reasonable.

III.  Specific Section 3553(a) Factors
A. Unwarranted Disparities

United States v. Clark, 434 F.3d 684 (4th Cir. 2006). Although considering state
sentencing practices is not per se unreasonable, deviating from the guidelines simply because a
defendant would have received a different sentence in state court without considering the need to
avoid unwarranted sentence disparities among defendants with similar records who have been
found guilty of similar conduct, is unreasonable.

1. Fast-Track

United States v. Montes-Pineda, 445 F.3d 375 (4th Cir. 2006). The court declined to
require a sentencing court to deviate downward from the guidelines based solely on the existence
of fast-track programs in other districts because such a requirement would conflict with
Congress’s decision to limit the availability of sentence reductions to certain jurisdictions.



2. Co-Defendants

United States v. Khan, 461 F.3d 477 (4th Cir. 2006). The court reversed as unreasonable
a below guidelines sentence of 52 months, finding that the variance from the advisory guidelines
range of 97 to 121 months was not justified by a co-defendant’s lower sentence. The court held
that “the district court impermissibly ignored the primary reason that [the two co-defendants]. . .
had different recommended Guidelines ranges in the first place: the fact that the Guidelines treat
those who accept responsibility and those who obstruct justice differently.”

IV. Forfeiture

United States v. Alamoudi, 452 F.3d 310 (4th Cir. 2006). “Because no statutory or other
maximum limits the amount of forfeiture, a forfeiture order can never violate Booker. . . . [T]he
Sixth Amendment applies neither to criminal forfeitures in general nor to a district court’s order
permitting the forfeiture of substitute assets in an appropriate case.”

V. Restitution

United States v. Rattler, 139 F. App’x 534 (4th Cir. 2005). Because there is no statutory
maximum for restitution, Booker does not apply to restitution.

VL Reasonableness Review
A. General Principles

United States v. Smith, 566 F.3d 410 (4th Cir. 2009). The court stated that “while an
appellate court reviewing a sentence may presume that the sentence within a properly calculated
Guidelines range is reasonable, . . . the sentencing court may not, in sentencing a defendant, rely
on this presumption . . . rather the sentencing court must “first calculate the Guidelines range, and
then consider what sentence is appropriate for the individual defendant in light of the statutory
sentencing factors, 18 U.S.C. § 3553(a), explaining any variance from the former with reference
to the latter.”” Because the district court's statement in sentencing the defendant suggested that
the court improperly presumed that a sentence within the Guidelines range would be reasonable,
the Fourth Circuit vacated the defendant’s sentence and remanded for resentencing.

United States v. Osborne, 514 F.3d 377 (4th Cir. 2008). “The Supreme Court has
recently held that *courts of appeals must review all sentences -- [including those] inside . . . the
Guidelines range -- under a deferential abuse-of-discretion standard.” The first step in this
review requires us to ‘ensure that the district court committed no significant procedural error,
such as . . . improperly calculating . . . the Guidelines range.” In assessing whether a sentencing
court properly applied the Guidelines, ‘we review the court’s factual findings for clear error and
its legal conclusions de novo.” “‘On mixed questions of law and fact regarding the Sentencing
Guidelines, we apply a due deference standard in reviewing the district court.””



United States v. Pauley, 511 F.3d 468 (4th Cir. 2007). “In [Gall v. United States, 552
U.S. 38 (2007)], the Court instructed that the sentencing court should first calculate the
applicable Guidelines range. . . After calculating the Guidelines range, the sentencing court must
give both the government and the defendant ‘an opportunity to argue for whatever sentence they
deem appropriate.” . .. The sentencing court should then consider all of the [18 U.S.C.
8§ 3553(a)] factors to determine whether they support the sentence requested by either party . . . In
so doing, the sentencing court may not presume that the Guidelines range is reasonable. . . In the
event the sentencing court decides to impose a variance sentence, i.e., one outside of the
recommended Guidelines range, the sentencing court ‘must consider the extent of the deviation
and ensure that the justification is sufficiently compelling to support the degree of the variance.’
As noted by the Gall Court, it is an ‘uncontroversial’ proposition that a ‘major departure should
be supported by a more significant justification than a minor one.””

United States v. Green, 436 F.3d 449 (4th Cir. 2006). “[T]he overarching standard of
review for unreasonableness will not depend on whether we agree with the particular sentence
selected, but whether the sentence was selected pursuant to a reasoned process in accordance
with law, in which the court did not give excessive weight to any relevant factor, and which
effected a fair and just result in light of the relevant facts and law.” (internal citations omitted).

United States v. Johnson, 445 F.3d 339 (4th Cir. 2006). The court of appeals treats a
within-guideline sentence as presumptively reasonable for three reasons. “The first reason that
Guidelines sentences are presumptively reasonable under Booker is the legislative and
administrative process by which they were created . . . The second reason that Guidelines
sentences are presumptively reasonable is that the process described above has led to the
incorporation into the Guidelines of the factors Congress identified in 18 U.S.C.A. 8 3553(a) as
most salient in sentencing determinations . . . This leads to the third reason why Guidelines
sentences must be treated as presumptively reasonable, namely, that such sentences are based on
individualized factfinding and this factfinding takes place in a process that invites defendants to
raise objections and requires courts to resolve them.”

United States v. Hughes, 401 F.3d 540 (4th Cir. 2005). “The determination of
reasonableness depends not only on an evaluation of the actual sentence imposed but also the
method employed in determining it.”

B. Standard of Review

United States v. Lynn, 592 F.3d 572 (4th Cir. 2010). The Fourth Circuit subjects
unpreserved sentencing objections only to plain-error review.

United States v. Grubbs, 585 F.3d 793 (4th Cir. 2009). Post-Booker, the Due Process
Clause does not require district courts to apply a heightened standard of proof before using
uncharged or acquitted conduct as a basis for determining a defendant’s sentence.



United States v. Jeffers, 570 F.3d 557 (4th Cir. 2009). A sentencing court is required to
make factual determinations by a preponderance of the evidence. The Fourth Circuit reviews a
sentencing court’s findings of fact for clear error, reversing only when the circuit court is “left
with the definite and firm conviction that a mistake has been committed.” (quoting United States
v. Harvey, 532 F.3d 326, 336 (4th Cir. 2008)).

United States v. Amaya-Portillo, 423 F.3d 427 (4th Cir. 2005). The court will review
“the district court’s imposition of the sentence enhancement de novo because it entails the
interpretation of a statute.”

C. Procedural Reasonableness

United States v. Engle, 592 F.3d 495 (4th Cir.), cert. denied, 131 S. Ct. 165 (2010). After
the defendant pled guilty to tax evasion, the district court sentenced him to four years’ probation
instead of a term of imprisonment within the guidelines’ range of 24-30 months. The Fourth
Circuit vacated the sentence, finding that the sentence was procedurally unreasonable because the
district court minimized the offense conduct, failed to consider the Sentencing Commission’s
policy statements in Chapters 1 and 2 concerning tax evasion offenses and the need for general
deterrence for such offenses, and failed to explain why a term of imprisonment was not required.

United States v. Ibanga, 271 F. App’x 298 (4th Cir. 2008) (per curiam). The jury
convicted the defendant of money laundering, but acquitted him of drug trafficking. At
sentencing the government proved by a preponderance that the defendant trafficked
methamphetamine. The judge sentenced the defendant based solely on the money laundering
verdict, “noting that sentencing based upon [the] acquitted conduct [of drug trafficking] ‘makes
the constitutional guarantee of a right to a jury trial quite hollow.”” The circuit court remanded
the case because, “the court committed significant procedural error by categorically excluding
acquitted conduct from the information that it could consider in the sentencing process.”

D. Substantive Reasonableness

United States v. Engle, 592 F.3d 495 (4th Cir.), cert. denied, 131 S. Ct. 165 (2010). The
defendant pled guilty to tax evasion, having failed to pay $2 million in taxes, interest, and fines.
The defendant was sentenced to four years’ probation, instead of a term of imprisonment within
the guidelines’ range of 24-30 months, to allow him to work and pay restitution to the IRS. The
panel vacated the sentence, concluding the term of probation was substantively unreasonable
because of the court’s improper focus on the defendant’s financial ability to pay restitution. The
circuit court expressed concern that rich tax evaders would avoid jail, while poor tax evaders
would be imprisoned, a prospect seemingly based on the socio-economic status of the defendant
and a factor impermissible under the guidelines and the Sentencing Reform Act.

United States v. Curry, 461 F.3d 452 (4th Cir. 2006). The court vacated a
below-guidelines sentence, concluding that (1) the district court erred in sentencing the defendant



“based on a conclusion that contravened the jury’s verdict,” and (2) although a defendant’s
restitution “may be worthy of some consideration,” it was insufficient to justify a 70% variance
from the guidelines.

E. Plain Error / Harmless Error

United States v. Williams, 316 F. App’x 208 (4th Cir. 2008). Kimbrough did not alter the
rule that Booker-type errors are subject to harmless-error analysis.

United States v. Robinson, 460 F.3d 550 (4th Cir. 2006). The court will review de novo
a preserved claim of constitutional Booker error for harmless error and must reverse unless the
court finds the error harmless beyond a reasonable doubt. Appellant properly preserved his claim
of statutory Booker error by raising a timely Blakely objection at sentencing.

United States v. Shatley, 448 F.3d 264 (4th Cir. 2006). The government showed harmless
error because the district court announced an identical nonguideline alternative sentence.

United States v. Hughes, 401 F.3d 540 (4th Cir. 2005). When a defendant raises a Booker
claim for the first time on appeal, the Fourth Circuit reviews for plain error. In order to
determine for purposes of plain error review whether the defendant was prejudiced by the district
court’s Sixth Amendment error under the mandatory guidelines regime in effect at the time of
sentencing, the question the court must decide is whether the defendant has established that the
sentence imposed by the district court as a result of the Sixth Amendment violation “was longer
than that to which he would otherwise be subject.” Because the maximum sentence permitted by
the jury verdict was 12 months and the district court imposed a sentence of 46 months, the error
affected the defendant’s substantial rights. The court remanded for re-sentencing. See also
United States v. Ebersole, 411 F.3d 517, (4th Cir. 2005) (same); United States v. Pierce, 409
F.3d 228 (4th Cir. 2005) (same); United States v. Johnson, 400 F.3d 187 (4th Cir. 2005)
(determining that because the defendant’s sentence was based upon a crime for which he was not
convicted and exceeded that which would be available absent the finding of the crime of sexual
abuse, the court found plain error had occurred and remanded for re-sentencing).

F. Waiver of Right to Appeal Sentence

United States v. Nixon, 352 F. App’x 786 (4th Cir. 2009). A valid waiver provision in a
plea agreement precludes review of a sentence by the Fourth Circuit. A defendant may waive the
right to appeal when the waiver is knowing and intelligent. When the district court fully
questions a defendant during the plea colloquy regarding the waiver of his right to appeal in
accordance with Federal Rule of Criminal Procedure 11, the waiver is both valid and
enforceable. See also United States v. Blick, 408 F.3d 162 (4th Cir. 2005).



United States v. Cohen, 459 F.3d 490 (4th Cir. 2006). The Fourth Circuit will not enforce
a valid appeal waiver against a defendant if the government breached the plea agreement
containing that waiver. See also United States v. Dawson, 587 F.3d 640 (4th Cir. 2009).

United States v. Johnson, 410 F.3d 137 (4th Cir. 2005). Booker did not render
unknowing or involuntary defendant’s pre-Booker guilty plea in which he waived his right to
appeal. The defendant’s Booker challenge was within the scope of his pre-Booker appeal waiver.

VII. Revocation

United States v. Moulden, 478 F.3d 652 (4th Cir. 2007). The standard of review for
probation revocation sentences is the same standard applied to supervised release revocation
sentences - the court reverses only where the sentence imposed is “plainly unreasonable.” The
defendant argued that, because a probation revocation requires consideration of all of the section
3553(a) factors (as opposed to only some of them, as required for revoking supervised release
pursuant to 18 U.S.C. § 3583(c)), the reasonableness standard should apply. Although other
circuits may apply a different standard for the revocations at issue, all the circuits to address the
issue have applied the same standard to both types of revocations.

United States v. Crudup, 461 F.3d 433 (4th Cir. 2006). A sentence imposed upon
revocation of supervised release that falls within the range authorized by statute is reviewable
only if it is plainly unreasonable. The reasonableness of a revocation sentence is reviewable for
abuse of discretion. The policy statements in Chapter 7 Part B are advisory.

VIII. Retroactivity
United States v. Morris, 429 F.3d 65 (4th Cir. 2005). Booker does not apply retroactively

to cases on collateral review because although the rule announced in Booker is a new criminal
procedural rule, it is not a watershed rule.

CHAPTER ONE: Introduction and General Application Principles
Part B General Application Principles

§1B1.1 Application Instructions

United States v. Passaro, 577 F.3d 207 (4th Cir. 2009), cert. denied, 130 S. Ct. 1551
(2010). Application Note 1 adopts a broad definition of “dangerous weapon” to include “an
instrument capable of inflicting death or serious bodily injury,” an object that closely resembles
such an instrument, or an object used in a way by the defendant that creates the impression that
the object is such an instrument.

United States v. Fenner, 147 F.3d 360 (4th Cir. 1998). The cross reference in §2K2.1
required the application of the homicide guideline where death resulted from the firearms offense
for which the defendants were sentenced; even though the defendants had previously been



acquitted of the homicide. The court of appeals rejected a due process challenge to the cross
reference. The court reasoned that the cross reference does not create a new offense or increase
the statutory maximum to which the defendants were exposed, but merely limits the discretion of
the district court in selecting an appropriate sentence within the statutorily defined range.

§1B1.2 Applicable Guidelines

United States v. Locklear, 24 F.3d 641 (4th Cir. 1994). The district court erroneously
applied 82D1.2 to increase the defendant’s base offense level. The defendant was charged with
conspiracy to possess with intent to distribute cocaine and marihuana. Section 1B1.2 instructs
the court to determine first the proper guideline and then any applicable specific offense
characteristics under that guideline. Section 2D1.1, the guideline applicable in the instant case,
has its own specific offense characteristics which do not include a cross reference to 82D1.2.

§1B1.3 Relevant Conduct

United States v. Hodge, 354 F.3d 305 (4th Cir. 2004). The defendant appealed his
conviction and sentence for possession of a firearm by a convicted felon, and possession of
cocaine with the intent to distribute. The district court found that various 1996 drug transactions
committed by the defendant were relevant conduct to the1999 offense. The panel affirmed,
noting that the district court found that the 1996 transactions and the 1999 offense were not
isolated occurrences, but rather, part of a continuous pattern of narcotics trafficking. The record
supported the finding that the defendant had continued to deal drugs between 1996 and 1999.

United States v. Butner, 277 F.3d 481 (4th Cir. 2002). The district court erred when it did
not include the full amount of the post-conversion deposits in the loss amount involved in a
conspiracy to commit bankruptcy fraud. The appellate court held that the district court should
have included the deposits as relevant conduct for sentencing purposes based on uncontroverted
evidence that linked each post-conversion check to the conspiracy.

United States v. Chong, 285 F.3d 343 (4th Cir. 2002). The district court erred in applying
a two-level enhancement for reckless endangerment because a codefendant, in an attempt to flee
the police, drove down a one-way street and crashed the vehicle. The appellate court held that
the relevant conduct standards are only to be applied in the absence of any specific provisions to
the contrary in the underlying guideline. The court noted that a specific provision exists in
Application Note 5 of §3C1.2 which states “under this section, the defendant is accountable for
his own conduct and for conduct he aided or abetted, counseled, commanded, induced, procured,
or willfully caused.” Because the record was incomplete as to whether the defendant’s own
conduct met the standard set in Note 5, the application of 81B1.3 was inappropriate.

United States v. Pauley, 289 F.3d 254 (4th Cir. 2002). The defendant pled guilty to
aiding and abetting possession with intent to distribute methamphetamine and marijuana. A
string of robberies, during which Pauley stole drugs, formed the basis of the drug-trafficking
charge. The government contended that at one robbery, Pauley shot and killed two victims. The
district court correctly applied the cross reference to murder under 82D1.1(d)(1), because the
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murders were part of the same course of conduct as the drug-trafficking crime, and constituted
relevant conduct under 8§1B1.3(a)(2).

United States v. Dove, 247 F.3d 152 (4th Cir. 2001). The district court erred by including
conduct that did not violate state law in its “relevant conduct” calculation under 81B1.3. The
relevant conduct under the guidelines must be criminal, rather than merely malignant or immoral.

United States v. Rhynes, 206 F.3d 349 (4th Cir. 1999). A district court must make
independent factual findings regarding relevant conduct for sentencing purposes. See United
States v. Love, 134 F.3d 595, 605 (4th Cir. 1998). Forfeitures may not act as artificial limitations
on the district court’s sentencing discretion.

United States v. Kimberlin, 18 F.3d 1156 (4th Cir. 1994). Absent evidence of exceptional
circumstances, it is fair to infer that a codefendant’s possession of a dangerous weapon is
foreseeable to a defendant with reason to believe that their collaborative criminal venture
includes an exchange of controlled substances for a large amount of cash.

United States v. Moore, 29 F.3d 175 (4th Cir. 1994). The abuse of trust enhancement
must be based on an individualized determination of each defendant’s culpability and cannot be
based solely on the acts of co-conspirators.

§1B1.4 Information to be Used in Imposing Sentence (Selecting a Point Within the
Guideline Range or Departing from the Guidelines)

United States v. Nichols, 438 F.3d 437 (4th Cir. 2006). A defendant’s statement, even if
obtained in violation of Miranda, may be used against him at sentencing, so long as the
confession was not coerced or otherwise involuntary.

United States v. Barber, 119 F.3d 276 (4th Cir. 1997). Unless otherwise prohibited by
law, the sentencing court may consider any information concerning the defendant’s background,
character and conduct, including dismissed, uncharged, or acquitted conduct.

§1B1.8 Use of Certain Information

United States v. Lopez, 219 F.3d 343 (4th Cir. 2000). When the plea agreement expressly
provides that any self-incriminating information would not be used in determining the applicable
sentencing guideline range, the sentencing court cannot use the proffered statement as a basis for
making a finding as to drug amount.

United States v. Washington, 146 F.3d 219 (4th Cir. 1998). The district court erred in
relying on the defendant’s statements, which were protected under the defendant’s plea
agreement, to his probation officer regarding the amount of cocaine distributed to deny him a
reduction for minimal or minor participant.
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§1B1.10 Retroactivity of Amended Guideline Ranges

United States v. Fennell, 592 F.3d 506 (4th Cir. 2010). The defendant was initially
sentenced to 97 months for conspiracy and possession with intent to distribute crack cocaine, a
20 percent downward departure for substantial assistance from the bottom of the applicable
guideline range of 121-151 months. Pursuant to Amendment 706, the defendant filed an 18
U.S.C. § 3582(c)(2) motion requesting an 80 month sentence, a sentence 20% below the
amended guideline range of 100-125 months. Instead, the sentencing court reduced the sentence
to 96 months, a 20% downward departure based on the applicable 120 month mandatory
minimum, stating that it lacked the discretion to reduce the sentence any greater than 20% below
the mandatory minimum. The Fourth Circuit reversed and remanded, stating that sentencing
courts are authorized pursuant to section 3582(c)(2) to reduce a sentence based on a guideline
range that has been subsequently lowered by the Sentencing Commission and section 3582(c)(2)
provides sentencing courts exceptional authority to do so. If the original sentence is below the
original guideline range, section 3582(c)(2) does not preclude a departure below the amended
guideline range and a motion for substantial assistance permits the court to depart below a
mandatory minimum in any instance, including a 3582(c) sentence modification. The circuit
court added that sentencing courts are not bound to use one specific method in reducing a
defendant's sentence and have the discretion to use a method other than the precise one used at
the initial sentencing in calculating a sentence reduction.

United States v. Munn, 595 F.3d 183 (4th Cir. 2010). The Fourth Circuit joined the
Second and Eleventh Circuits in holding that a defendant’s career offender designation does not
bar a reduction pursuant to 18 U.S.C. § 3582(c)(2) based on the two-level reduction for crack
cocaine if 1) the sentencing court granted a departure from the career offender guideline range for
overrepresentation of the defendant’s criminal history and 2) the court relied on the crack cocaine
guidelines in calculating the extent of the departure.

United States v. Stewart, 595 F.3d 197 (4th Cir. 2010). The Fourth Circuit held that the
“original term of imprisonment” in 81B1.10 refers to the sentence being served by the defendant
when he or she moves for a reduction under 18 U.S.C. 8 3582(c)(2). Such an “original term”
includes a below-guidelines sentence the result of a Fed. R. Crim. Pro. R. 35 motion filed by the
government and may be further reduced comparable to the previous reduction received. See also
United States v. Fennell, 592 F.3d 506 (4th Cir. 2010), supra, arriving at the same determination
for a sentence the result of a §5K1.1 motion filed by the government.

United States v. Dunphy, 551 F.3d 247 (4th Cir 2009). The defendant moved for a
sentence reduction pursuant to 18 U.S.C. § 3582(c)(2) and was granted a reduction under USSG
App. C, Amendment 706 (two-level reduction for crack cocaine) as it is listed at §1B1.10 as an
amendment that may be applied retroactively. The resulting sentence was at the bottom of the
amended guideline range. The district court denied the defendant’s subsequent motion for a
sentence reduction pursuant to section 3582(c)(2) for a sentence below the amended guideline
range. The district court based its denial on section 3582(c)(2) and 28 U.S.C. § 994(u), which
prohibit a court from granting a sentence reduction that is inconsistent with the applicable policy
statements issued by the Sentencing Commission. Affirming the district court’s denial, the
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circuit court held: “When a sentence is within the guidelines applicable at the time of the
original sentencing, in an 18 U.S.C § 3582(c) resentencing hearing, a district judge is not
authorized to reduce a defendant’s sentence below the amended guideline range.” The circuit
court also rejected the defendant’s Booker argument because “[e]ven before Booker, the
guidelines were not mandatory in 8 3582(c) proceedings.”

United States v. Lindsey, 556 F.3d 238 (4th Cir. 2009). Defendants originally sentenced
pursuant to the career offender provision, or to a downward departure motion based on
substantial assistance, are not eligible for retroactive application of the crack amendment.

United States v. Capers, 61 F.3d 1100 (4th Cir. 1995). “[C]ourts can give retroactive
effect to a clarifying (as opposed to substantive) amendment regardless of whether it is listed in
USSG §1B1.10.”

§1B1.11 Use of Guidelines Manual in Effect on Date of Sentencing (Policy Statement)

United States v. Lewis, 606 F.3d 193 (4th Cir. 2010). The Fourth Circuit joined the D.C.
Circuit in holding that the retroactive application of severity-enhancing Guidelines amendments
contravenes the Ex Post Facto Clause. Because the Guidelines represent the starting point for
the sentencing process, an increased advisory Guidelines range poses a significant risk that a
defendant will be subject to increased punishment.

United States v. Lewis, 235 F.3d 215 (4th Cir. 2000). In calculating the defendant’s
sentence for conviction of four counts of filing false tax returns, the district court applied the
Guidelines Manual in effect on the date of sentencing, pursuant to 81B1.11. The defendant
appealed, arguing that because the application of the later Manual resulted in increased
punishment for the first incident of tax evasion, the sentence violates the Ex Post Facto Clause.
The appellate court concluded that 81B1.11(b)(3) does not violate the Ex Post Facto Clause.
The defendant had ample warning when she committed the later acts of tax evasion that those
acts would cause her sentence for the earlier crime to be determined in accordance with the
Guidelines Manual applicable to the later offenses. Therefore, the district court was correct in
applying the revised edition of the Guidelines Manual.

CHAPTER TWO: Offense Conduct

Part A Offenses Against the Person

§2A1.1 First Degree Murder

United States v. Carr, 303 F.3d 539 (4th Cir. 2002). The defendant was convicted of
intentionally setting fire to an apartment building and causing the death of an occupant. At
sentencing, the district court properly cross referenced the arson guideline to 82A1.1 (First
Degree Murder). The defendant then sought a downward departure pursuant to 82A1.1,
Application Note 1, which states that a downward departure may be warranted when the
defendant did not knowingly or intentionally cause death. At sentencing the district court denied
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the motion for downward departure, finding that the defendant was recklessly indifferent as to
whether people would be in the apartment building and equating reckless indifference with
knowledge. Thus, the court denied the defendant’s request for a downward departure. The court
of appeals vacated the sentence and remanded for a clear finding as to whether the defendant
knowingly caused the death of another.

§2A1.2 Second Degree Murder

United States v. Passaro, 577 F.3d 207 (4th Cir. 2009). The guidelines’ definition of
“dangerous weapon” at 8§2A2.1, Application Note 1 and 1B1.1, Application Note 1,
encompasses an extremely broad range of instrumentalities, including any item adapted to
causing death or serious bodily injury. To apply properly the dangerous weapon enhancement,
the district court must explicitly find by a preponderance of the evidence what, if any,
instrumentality constituted the basis for the dangerous weapon enhancement.

§2A6.1 Threatening or Harassing Communications

United States v. Stokes, 347 F.3d 103 (4th Cir. 2003). The phrase “more than two
threats,” as used in 82A6.1(b)(2), refers to the number of threatening communications, not the
number of victims threatened.

United States v. Worrell, 313 F.3d 867 (4th Cir. 2002). Pre-threat relevant conduct may
be used as evidence of intent to carry out the threat if there is a substantial and direct connection
with the offense.

United States v. Brock, 211 F.3d 88 (4th Cir. 2000). The defendant pled guilty to one
count of violating 47 U.S.C. § 223(a)(1)(E) by making repeated interstate telephone calls for the
purpose of harassing his former girlfriend. Under the terms of the plea agreement, the defendant
admitted only to using “threatening words,” and the parties agreed that the applicable guideline
was §2A6.1(a)(2), which set the base offense level at six. The district court applied a two-level
enhancement pursuant to 82A6.1(b)(2) for making “more than two threats.” The Fourth Circuit
reversed application of the enhancement. If §2A6.1(a)(2) applies, then the offense did not
involve threats to injure a person, as would be required for an enhancement under 82A6.1(b)(2)
to apply. Therefore, “because application of both provisions would require the district court to
make contradictory factual findings,” the enhancement for making more than two threats was
improper.
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Part B Offenses Involving Property

§2B1.1 Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

Loss Issues (§2B1.1(b)(1) and comment. n. 3)

United States v. Wilkinson, 590 F.3d 259 (4th Cir. 2010). The district court determined
the defendant’s fraudulent conduct did not result in a pecuniary loss for the victim and sentenced
him to probation. The government appealed arguing that the district court’s loss finding was
clearly erroneous. The Fourth Circuit remanded the sentence, stating that although a sentencing
court may give weight to any relevant information before it, provided the information has
sufficient indicia of reliability, the court failed to provide a sufficient explanation of its rationale
in making its loss finding.

United States v. Pierce, 409 F.3d 228 (4th Cir. 2005). The evidence supported the district
court’s finding that $235,000 was the loss attributable to the defendant convicted of mail fraud in
connection with a bingo operation. The estimated total loss was $265,598, based on the average
monthly purchases of off-the-books bingo games. The Government must prove the amount of
loss attributed to a fraud by a preponderance of evidence, and the district court must make a
reasonable estimate of the loss, given the available information.

United States v. Ruhe, 191 F.3d 376 (4th Cir. 1999). There is no statutory reason why the
value of certain goods for jurisdictional purposes should be the same as the value for sentencing
purposes. The definition of loss for jurisdictional purposes requires a determination of the value
of the goods. Loss for guidelines purposes means that value which most closely represents the
loss to the victim, and not the monetary value of the property involved.

Means of Identification (§2B1.1(b)(10))

United States v. Giannone, 360 F. App’x 473 (4th Cir.) (unpublished). The district court
erred by imposing the two-level enhancement at §2B1.1(b)(10) for trafficking in unauthorized
access devices. Because the defendant was convicted of aggravated identity theft, he received a
mandatory consecutive two-year sentence for the unauthorized transfer of the debit card account
numbers pursuant to §2B1.6 (Aggravated Identity Theft). Application Note 2 of §2B1.6 states
that no Chapter Two enhancement for transferring a means of identification should be applied for
the underlying offense because §2B1.6 already accounts for this factor.

§2B3.1 Robbery

United States v. Dimache, ___F.3d 2011 U.S. App. LEXIS 24202 (4th Cir. Dec.7,
2011). The Fourth Circuit affirmed imposition of the 82B3.1(b)(4)(B) two-level enhancement
for physical restraint where the defendant held two tellers on the floor at gunpoint and prevented
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them from leaving the bank. The court found the size of the area was not controlling, the
enhancement depended on whether the victim’s freedom of movement was restrained.

United States v. Osborne, 514 F.3d 377 (4th Cir. 2008). The defendant forced two
employees of a drugstore he was robbing to accompany him from the back of the store to the
front door. At sentencing, he received a 4-level enhancement pursuant to §2B3.1(b)(4)(A)
because the employees were “abducted to facilitate commission of the offense or to facilitate
escape.” The court of appeals held that, “an abduction enhancement may properly be applied
even though the victim remained within the confines of a single building.”

United States v. Reevey, 364 F.3d 151 (4th Cir. 2004). The defendant was charged with
carjacking, kidnapping, and possessing a firearm in furtherance of a crime of violence. At
sentencing, the district court imposed several sentence enhancements, including a two-level
enhancement for a threat of death pursuant to §2B3.1(b)(2)(F). The defendant argued that the
two-level sentencing enhancement for a threat of death, combined with the sentence for his 18
U.S.C. 8 924(c) conviction, resulted in impermissible double counting under the guidelines. The
Fourth Circuit stated that the relevant inquiry was whether the threat-of-death enhancement was
applied “for possession, brandishing, use, or discharge of an explosive or firearm.” Because both
of the threats made by the defendant were to shoot the victim with the firearm and the defendant
was convicted under section 924(c), the court concluded that the application of the enhancement
fell within the scope of §2K2.4's double-counting prohibition.

United States v. Souther, 221 F.3d 626 (4th Cir. 2000). Where the defendant kept his
hands in his coat pockets during the robberies after having handed the teller a note indicating that
he had a gun, and it appeared that the defendant did have a dangerous weapon, the enhancement
was proper even though the defendant did not in fact have a weapon and did not simulate the
presence of a weapon with his hands beyond placing them in his pockets.

United States v. Wilson, 198 F.3d 467 (4th Cir. 1999). The appellate court upheld the
district court’s application of 82B3.1(b)(4)(B) for physical restraint enhancement during a
carjacking. A gun was placed to the victim’s head, and she was prevented from leaving her car,
albeit briefly, until the defendants could get her money and control of the car. Thus, the victim
was physically restrained to facilitate the commission of the carjacking.

§2B1.6 Aqggravated ldentity Theft

United States v. Giannone, 360 F. App’x 473 (4th Cir.) (unpublished). If the defendant
receives a two-year consecutive sentence under this provision, no Chapter Two enhancement for
transferring a means of identification applies.
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Part C Offenses Involving Public Officials

§2C1.1 Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of
Official Right

United States v. Quinn, 359 F.3d 666 (4th Cir. 2004). The district court erred because it
added the gross rather than the net values of the contracts to calculate the loss for a bribery
payment. The court vacated the sentence and remanded for recalculation of loss.

United States v. Matzkin, 14 F.3d 1014 (4th Cir. 1994). The district court properly
enhanced the defendant’s sentence for influencing an official in a sensitive position pursuant to
82C1.1(b)(2)(B). The defendant was convicted of bribery of a Navy employee who, as
supervisory engineer, used his position to acquire and transfer information relating to defense
contract procurements. The defendant argued that because his Navy contact was only a GS-15
Navy engineer, he was merely a mid-level employee who lacked the power to award contracts on
his own. The court of appeals disagreed, citing to the contact’s position on the procurement
review panel as evidence of his sensitive position. His position on this three person board
provided him with the opportunity not only to obtain the information, but also to influence the
Navy’s final decision making, because it was unlikely that the Navy would grant a bid without
the favorable opinion of the review board.

Part D Offenses Involving Drugs

§2D1.1 Unlawful Manufacturing, Importing, Exporting, Trafficking (Including Possession
with Intent to Commit These Offenses); Attempt or Conspiracy

Drug Quantity (§2D1.1(a)(5))

United States v. Bell, __F.3d ___ 2011 U.S. App. LEXIS 25287 (Dec. 21, 2011).
Calculation of drug quantity must exclude prescription medications lawfully obtained and
consumed by the defendant. The district court erred when it failed to explain adequately its
methodology for calculating drug quantity and its decision to hold the defendant and her daughter
responsible for the entire drug quantity prescribed to the defendant.

United States v. Fullilove, 388 F.3d 104 (4th Cir. 2004). In a case in which law
enforcement officers removed 26 grams of cocaine base from a suspicious package prior to its
delivery, inserted a transmitter and left .37 grams for delivery, the district court should have
sentenced based on the pre-delivery weight rather than the delivery weight of .37 grams. The
court’s calculation resulted from an error in interpreting the guideline language; the defendant’s
culpability was not related to the quantity delivered but to the quantity planned for delivery.

United States v. Hyppolite, 65 F.3d 1151 (4th Cir. 1995). The district court did not
commit clear error in converting all the cocaine powder found in the defendant’s apartment into
cocaine base for sentencing purposes, where credible evidence was presented to establish that the
powder cocaine was to be manufactured into cocaine base for distribution.
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Dangerous Weapon (§2D1.1(b)(1))

United States v. Manigan, 592 F.3d 621 (4th Cir. 2010). A sentencing court is entitled to
consider several important factors when assessing whether a firearm is possessed in connection
with relevant drug activity, including: 1) the type of firearm (e.g., a handgun is a tool of the drug
trade because it is easily concealed and yet deadly); 2) the proximity of the firearm to the illicit
narcotics; and 3) the recognized connection between firearms and drug activities (i.e., a court
might reasonably infer that a handgun taken from the residence of a drug trafficker was possessed
in connection with his or her drug a