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U.S. SENTENCING COMMISSION GUIDELINES MANUAL
CASE ANNOTATIONS—FIFTH CIRCUIT

This document contains annotations to certain Fifth Circuit judicial opinions that involve
issues related to the federal sentencing guidelines. The document was developed to help judges,
lawyers and probation officers locate some relevant authorities involving the federal sentencing
guidelines. The document is not comprehensive and does not include all authorities needed to
apply the guidelines correctly. Instead, it presents authorities that represent Fifth Circuit
jurisprudence on selected guidelines and guideline issues. The document is not a substitute for
reading and interpreting the actual Guidelines Manual or researching specific sentencing issues;
rather the document serves as a supplement to reading and interpreting the Guidelines Manual
and researching specific sentencing issues.

ISSUES RELATED TO UNITED STATES V. BOOKER, 543 U.S. 220 (2005)
L Procedural Issues

A. Sentencing Procedure Generally

United States v. Duhon, 541 F.3d 391 (5th Cir. 2008). A sentencing court’s
miscalculation of the guidelines is not reversible error if the court “contemplated” the correct
guideline range and stated that, even if the correct range had been applied, it would have
imposed the same sentence.

United States v. Warfield, 283 F. App’x 234 (5th Cir. 2008). Pre-Gall decisions where
the court required “extraordinary circumstances” to justify a sentence outside of the guideline
range should be remanded so that the sentencing judge can make an individualized assessment in
light of all of the § 3553(a) factors.

United States v. Caldwell, 448 F.3d 287 (5th Cir. 2006). “Even after Booker, a
[Presentence Report] is presumed to be sufficiently reliable such that a district court may
properly rely on it during sentencing.”

United States v. Hardin, 437 F.3d 463 (5th Cir. 2006). To survive reasonableness review,
the district court must carefully articulate reasons for its sentence: “These reasons should be fact
specific and include, for example, aggravating or mitigating circumstances relating to personal
characteristics of the defendant, his offense conduct, his criminal history, relevant conduct or
other facts specific to the case at hand which led the court to conclude that the sentence imposed
was fair and reasonable.”

United States v. Tzep-Mejia, 461 F.3d 522 (5th Cir. 2006). “Post-Booker case law
recognizes three types of sentences under the new advisory sentencing regime: (1) a sentence
within a properly calculated Guideline range; (2) a sentence that includes an upward or
downward departure as allowed by the Guidelines, which sentence is also a Guideline sentence;



or (3) a non-Guideline sentence which is either higher or lower than the relevant Guideline
sentence.” The sentencing court may impose a non-guideline sentence as long as it considers the
possible guideline ranges and the other § 3553(a) factors.

United States v. Warfield, 283 F. App’x 234 (5th Cir. 2008). Pre-Gall decisions where
the court required “extraordinary circumstances” to justify a sentence outside of the guideline
range should be remanded so that the sentencing judge can make an individualized assessment in
light of all of the § 3553(a) factors.

United States v. Caldwell, 448 F.3d 287 (5th Cir. 2006). “Even after Booker, a
[Presentence Report] is presumed to be sufficiently reliable such that a district court may
properly rely on it during sentencing.”

B. Burden of Proof

United States v. Luciano-Rodriguez, 442 F.3d 320 (5th Cir. 2006). “This court reviews
the district court’s interpretation of the Sentencing Guidelines de novo where, as here, the issue
has been preserved in the district court.”

United States v. Mares, 402 F.3d 511 (5th Cir. 2005). The court requires a sentencing
court to carefully consider the guidelines and the 8 3553(a) factors. Ordinarily, the sentencing
court must determine the applicable guideline range in the same manner as before Booker; this
process includes finding all facts relevant to sentencing using a preponderance of the evidence
standard.

United States v. Martin, 431 F.3d 846 (5th Cir. 2005). Because the Supreme Court has
not overruled its decision in Almendarez-Torres v. United States, a defendant’s prior
conviction(s) need not be proven beyond a reasonable doubt.

C. Ex Post Facto

United States v. Charon, 442 F.3d 881 (5th Cir. 2006). The district court did not violate
the Ex Post Facto Clause when, at sentencing, it applied Booker’s remedial holding.

United States v. Scroggins, 411 F.3d 572 (5th Cir. 2005). The change from a mandatory
guidelines to advisory guidelines does not violate the Ex Post Facto Clause.

IIL. Departures

United States v. Gutierrez-Hernandez, 581 F.3d 251 (5th Cir. 2009). Post-Booker a
sentencing judge must still properly apply departure provisions to avoid procedural error. In this
case, the sentencing judge misapplied an upward departure under 84A1.3 for inadequacy of
criminal history by increasing the defendant’s offense level rather than adapting the defendant’s
criminal history category to better reflect the impact of the prior offense. Additionally,
sentencing courts may not use 85K2.0 to address inadequacy of criminal history because 84A1.3



is the proper mechanism to address that concern.

United States v. Pardo-Luengas, 300 F. App’x 276 (5th Cir. 2008). If the sentencing
judge imposes an upward variance based partially on the underrepresentation of the defendant’s
criminal history the court need not calculate that variance using the criteria set forth at 84A1.3.

United States v. Jones, 444 F.3d 430 (5th Cir. 2006). “We are persuaded that Booker
does not alter the way in which an upward departure is reviewed under 83742(f)(2) for plain
error. The remedial opinion in Booker did not sever or excise 18 U.S.C. 83742(f)(3), which
directs that a court of appeals ‘shall affirm [a] sentence’ unless it is ‘described in paragraph (1) or
(2)’ of 83553(f). We are to reverse and remand an upward departure from a [g]uidelines range
that was ‘based on an impermissible factor’ only ‘if [the court of appeals] determines that the
sentence is too high.” The statutory ‘too high’ requirement is the equivalent of the
‘unreasonableness’ standard set forth in Booker.”

United States v. Smith, 440 F.3d 704 (5th Cir. 2006). A guideline sentence that reflects a
guideline departure is still reviewed as a guideline sentence.

United States v. Castillo, 430 F.3d 230 (5th Cir. 2005). “[A]fter Booker, we continue to
review a district court’s findings of fact in relation to the Guidelines for clear error.”

United States v. Saldana, 427 F.3d 298 (5th Cir. 2005). “[W]e now evaluate the district
court’s decision to depart upwardly and the extent of that departure for abuse of discretion.”

III.  Specific 3553(a) Factors
A. Unwarranted Disparities
1. Fast Track

United States v. Gomez-Herrera, 523 F.3d 554 (5th Cir. 2008). Because any disparity
resulting from “fast track” (or other expedited disposition) programs is intended by Congress,
such programs do not give rise to “unwarranted” disparities under 8 3553(a)(6). See also United
States v. Anguiano-Rosales, 288 F. App’x 994 (5th Cir. 2008) (stating that circuit precedent
forecloses an equal protection argument based on the lack of “fast track” programs in some
districts).

United States v. Aguirre-Villa, 460 F.3d 681 (5th Cir. 2006). The existence of sentencing
disparities between differing federal districts resulting from fast-track programs do not render a
particular sentence unreasonable: “The refusal to factor in, when sentencing a defendant, the
sentencing disparity caused by early disposition [fast-track] programs does not render a sentence
unreasonable. Section 3553(a)(6) is but one factor in a list of factors to be considered; moreover,
Congress must have thought the disparity warranted when it authorized early disposition
programs without altering § 3553(a)(6).”



2. Co-defendants

United States v. Armstrong, 550 F.3d 382 (5th Cir. 2009). The court concluded that the
proportionality principle of 18 U.S.C. § 3553(a)(6) is satisfied by the sentencing judge’s careful
consideration of the difference in situation between the defendants. See also United States v.
Rodriguez, 353 F. App’x 890 (5th Cir. 2009) (when the court articulates individualized reasons
for the departure there are no grounds to challenge it for not providing an individualized
assessment), cert. denied, 130 S.Ct. 2081 (2010).

3. Reliance on National Average Sentences

United States v. Willingham, 497 F.3d 541 (5th Cir. 2007). While Sentencing
Commission statistics may show a disparity between the average §2G2.2 sentence and the
advisory guideline range, there is “no indication that the disparity is unwarranted.” National
averages are “unreliable” to determine unwarranted disparity because they do not reflect the
aggravating and mitigating factors that distinguish individual cases. With regard to the
reasonableness of a particular defendant’s sentence, such statistical evidence from a broad range
of cases is “basically meaningless.” Thus, a downward departure based upon data demonstrating
average sentences lower than the calculated guideline range was clearly erroneous. See also
United States v. Chrisenberry, 290 F. App’x 719 (5th Cir. 2008) (stating that when the
sentencing judge sentences within the guidelines range and the court necessarily gives
“significant weight and consideration” to avoiding sentencing disparities, the appellate court’s
concern with sentencing disparities is reduced to a “minimum?”).

IV. Forfeiture

United States v. Washington, 131 F. App’x 976 (5th Cir. 2005). The court held that a
defendant has no Sixth Amendment right to have a jury decide a disputed forfeiture issue.

V. Restitution

United States v. Garza, 429 F.3d 165 (5th Cir. 2005). “[J]udicial fact-finding supporting
restitution orders does not violate the Sixth Amendment.”

VI Reasonableness Review
A. General Principles

United States v. Mondragon-Santiago, 564 F.3d 357 (5th Cir. 2009). The court stated
that “Gall and Kimbrough clarified sentencing law after Booker by “allowing district courts to
depart from the Guidelines based on disagreements with the Guidelines’s policy considerations
(Kimbrough), and also when circumstances warrant such a move even though the circumstances
are not extraordinary (Gall).”



United States v. Alonzo, 435 F.3d 551 (5th Cir. 2006). “We agree with our sister circuits
that have held that a sentence within a properly calculated [g]uideline range is presumptively
reasonable. . .. We . . . decline [however] to find a properly calculated [g]uidelines sentence
reasonable per se.”

B. Procedural Reasonableness

United States v. Key, 599 F.3d 469 (5th Cir. 2010). The court held that a sentencing court
may, when articulating why it imposed a particular non-guideline sentence, “incorporate into its
statement of reasoning” the arguments advanced by the parties. To the extent it allows for
meaningful appellate review, a court’s reference to “arguments [of the parties] made earlier” and
“information in the pre-sentence report” are adequate as a matter of law to satisfy Booker/Gall’s
procedural sentencing requirements.

United States v. Delgado-Martinez, 564 F.3d 750 (5th Cir. 2009). Procedural error
includes the improper calculation of the guideline range, treating the guidelines as mandatory, or
selecting a sentence based on clearly erroneous facts.

United States v. Tran, 339 F. App’x 423 (5th Cir. 2009). It is not procedural error for the
sentencing judge to fail to expressly cite 83553(a) factors when imposing a within-guideline
sentence.

United States v. Betanzos-Centeno, 262 F. App’x 581 (5th Cir. 2008). The “presumption
of reasonableness” does not constitute impermissible “mandatory” guidelines, nor does the
presumption fail under Gall v. United States, 552 U.S. 38 (2007) and Kimbrough v. United
States, 552 U.S. 85 (2007).

United States v. Gonzales-Medina, 266 F. App’x 339 (5th Cir. 2008). A sentence within
the properly calculated guideline range “is entitled to a presumption of reasonableness” when the
sentencing judge has properly calculated the range, considered the defendant’s arguments, and
the defendant has failed to show the sentence is unreasonable. See also United States v. Stanley,
281 F. App’x 370 (5th Cir. 2008) (stating that when a sentencing court simply applies the
guidelines in a particular case it does not have to give a “lengthy explanation” for its sentence);
United States v. Campos-Maldonado, 531 F.3d 337 (5th Cir. 2008) (holding that the a district
court’s decision to sentence the defendant according to the guidelines is entitled to deference and
that the resulting within-guidelines sentence is entitled to a presumption of reasonableness).

United States v. Lopez-Salas, 513 F.3d 174 (5th Cir. 2008). While the court held that a
prior conviction did not qualify as a “drug trafficking offense” for the purposes of a 16-level
enhancement under 82L.1.2, the court noted that its holding “does not preclude the district court
from considering [the defendant’s] prior . . . conviction for sentencing purposes.” The court
stated that “[a] defendant’s criminal history is one of the factors that a court may consider in
imposing a non-Guideline[s] sentence.” See also United States v. Bonilla, 524 F.3d 647 (5th Cir.
2008) (concluding that the sentencing judge’s miscalculation of the enhancement did not effect



the non-guideline sentence that was imposed and thus did not require the sentence to be
vacated).

United States v. Newson, 515 F.3d 374 (5th Cir. 2008). “[A] within-guidelines sentence
enjoys . . . a rebuttable presumption of reasonableness,” even after Gall and Rita.

United States v. Rodriguez-Rodriguez, 530 F.3d 381 (5th Cir. 2008). In re-affirming a
within guideline sentence the court noted that the defendant’s argument that “unspecified
significant procedural error” occurred is not persuasive when the record reveals that the
sentencing judge properly calculated the guidelines, did not treat the guidelines as mandatory,
considered section 3353(a) factors, allowed the parties to argue their positions, and adequately
explained the chosen sentence. There was no indication that the sentencing court felt that the
guidelines “presumptively applied” and therefore committed no procedural error. See also
United States v. Cisneros-Gutierrez, 517 F.3d 751 (5th Cir. 2008); United States v. Sanchez, 294
F. App’x 87 (5th Cir. 2008).

United States v. Sanchez, 277 F. App’x 494 (5th Cir. 2008). Selecting a sentence using
“clearly erroneous facts” amounts to reversible procedural error.

United States v. Tisdale, 264 F. App’x 403 (5th Cir. 2008). “[F]ailure to offer any reason
whatsoever for rejecting the defendants’ § 3553(a) arguments or any explanation for following
the guideline range” is procedural error necessitating remand.

United States v. Dock, 426 F.3d 269 (5th Cir. 2005). “After Booker, where the sentencing
[court] imposes a sentence within a properly calculated guidelines range, we will generally find
the sentence reasonable.”

C. Substantive Reasonableness

United States v. Herrera-Garduno, 519 F.3d 526 (5th Cir. 2008). In post-Kimbrough
cases involving upward variances, sentencing courts may vary based “solely on policy
considerations, including disagreements with the guidelines” when the guidelines fail to
adequately reflect §3553(a) considerations. See also United States v. McGehee, 261 F. App’x
771 (5th Cir. 2008); United States v. Williams, 517 F.3d 801 (5th Cir. 2008).

United States v. Lopez-Velasquez, 526 F.3d 804 (5th Cir. 2008). The court held that the
defendant’s non-guideline sentence, which was more than double the high-end of the guideline
range, was substantively reasonable in light of the defendant’s criminal history and extensive
history of post-deportation re-entry arrests. This history adequately supported the sentencing
judge’s view that the defendant had “no respect” for the laws of the United States.

United States v. Monjaraz-Reyes, 285 F. App’x 146 (5th Cir. 2008). When a defendant
has an “extensive criminal record” an upward departure pursuant to 84A1.3 for more than 30
months above the guideline range is substantively reasonable.



United States v. Rowan, 530 F.3d 379 (5th Cir. 2008). Where a conviction for possession
of child pornography yielded an advisory guidelines range of 46 to 57 months, the court’s proper
calculation of the guidelines and its studied consideration of the sentencing factors allowed for
imposition of 60 months probation.

United States v. Salazar-Garcia, 294 F. App’x 92 (5th Cir. 2008). The defendant argued
that the guideline sentence for illegal reentry was not empirically grounded and therefore should
not be entitled to deference. The court rejected this argument and deferred to the judgment of the
sentencing court. See also United States v. Castaneda-Velez, 294 F. App’x 109 (5th Cir. 2008);
United States v. Goodman, 307 F. App’x 811 (5th Cir. 2009) (rejecting an argument that §2G2.2
has “no empirical support” and finding a properly calculated guideline sentence has a “rebuttable
presumption of reasonableness”); United States v. Varela-Zubia, 307 F. App’x 843 (5th Cir.
2009) (concluding that the appellate presumption of reasonableness applies to 82L.1.2 and
rejecting the argument that presumption does not apply to 82L.1.2 because the promulgation of
82L1.2 did not take into account “empirical data and experience”).

United States v. Williams, 517 F.3d 801 (5th Cir. 2008). Where a sentencing court
enumerates and considers the § 3553(a) factors, appellate review will be deferential so as to
allow for a variance some 77% higher than the advisory guideline range. “[T]he fact that the
appellate court might reasonably have concluded that a different sentence was appropriate is
insufficient to justify reversal of the district court.”

United States v. Armendariz, 451 F.3d 352 (5th Cir. 2006). A mandatory minimum
sentence for an internet sex offense is unreasonable when not accompanied by a term of
supervised release.

United States v. Roush, 466 F.3d 380 (5th Cir. 2006). Substantive reasonableness review
of defendant’s tax evasion sentence compelled reversal of the below-guideline variance because
the sentencing court relied on facts not tied to the 83553(a) factors.

D. Plain Error

United States v. Rodriguez-Parra, 581 F.3d 227 (5th Cir. 2009), cert. denied, 130 S.Ct.
1544 (2010). A defendant’s failure to raise a challenge to an enhancement based on a prior
sentence of imprisonment, where the prior sentence was actually a suspended sentence, does not
constitute plain error because the legal error was not clear and obvious.

United States v. Whitelaw, 580 F.3d 256 (5th Cir. 2009). Though sentencing court
plainly erred by failing to explain its reasons for imposing an above-guideline sentence, the
defendant’s failure to demonstrate an effect on his substantial rights precluded reversal under
plain-error review.

United States v. Sanchez, 527 F.3d 463 (5th Cir. 2008). The court held that, “where, at
the time of sentencing there is no guideline in effect for the particular offense of conviction, and
the Sentencing Commission has promulgated a proposed guideline applicable to the offense of



conviction, the district court’s failure to consider the proposed guideline when sentencing a
defendant may result in reversible plain error.” In this case the defendant received a sentence
nearly twice that of a sentence calculated under the proposed (but not yet enacted) guideline
provision. The court deemed this procedural error and a “misapplication of the guidelines.”

United States v. Cruz, 418 F.3d 481 (5th Cir. 2005). The court held that the defendant
demonstrated plain error when the district court stated that granting the defendant’s downward
departure motion would require deviating from the guidelines and further stated there was
nothing anyone could do to help.

United States v. Mares, 402 F.3d 511 (5th Cir. 2005). The court explained that where the
appellant fails to challenge the constitutionality of the guidelines below, the court of appeals will
review for plain error. To demonstrate plain error, the appellant must show that the sentencing
court would have reached a significantly different result under an advisory sentencing scheme.

E. Harmless Error

United States v. Ibarra-Luna, __F.3d __, 2010 WL 5175510 (5th Cir. 2010). “[U]nder
the discretionary sentencing regime of Booker and progeny, the harmless error doctrine applies
only if the proponent of the sentence convincingly demonstrates both (1) that the district court
would have imposed the same sentence had it not made the error, and (2) that it would have done
so for the same reasons it gave at the prior sentencing.” To carry this burden, the proponent
“must point to evidence in the record that will convince [the court of appeals] that the district
court had a particular sentence in mind and would have imposed it, notwithstanding the error.”
Even when the district court imposes a sentence outside the guidelines range, “an error in its
Guidelines calculations may still taint the non-Guidelines sentence” unless the proponent can
show, based on the record, that the sentence rested on factors independent of the guidelines. This
“is a difficult burden if the district court fails to indicate why it selected a sentence of a particular
length.”

United States v. Woods, 440 F.3d 255 (5th Cir. 2006). “When a Sixth Amendment claim
under Booker ‘is preserved in the district court by an objection, we will ordinarily vacate the
sentence and remand, unless we can say the error is harmless under [R]ule 52(a) of the Federal
Rules of Criminal Procedure.”” “[W]here the Government’s principal evidence is a sentence at
the top of the range determined by the [g]uidelines under a mandatory sentencing regime, the
Government has not carried its burden.”

United States v. Akpan, 407 F.3d 360 (5th Cir. 2005). The court explained that even
though the defendant did not specifically mention the Sixth Amendment, Apprendi, or Blakely in
the district court, his objections during sentencing to the court’s determinations about financial
losses that were not proven at trial was sufficient to preserve Booker argument.

United States v. Pineiro, 410 F.3d 282 (5th Cir. 2005). The court applied the harmless
error standard because the defendant objected below. The Apprendi-based objection to the



Presentence Report’s drug-quantity calculations was sufficient to preserve a Booker claim
because the challenge was based on the same constitutional violation addressed by both cases.

United States v. Saldana, 427 F.3d 298 (5th Cir. 2005) The court found that the
government demonstrated harmless error where the sentencing court “stated that, in the event
that the Booker decision should hold the federal sentencing guidelines unconstitutional, the court
would sentence him to the same amount of imprisonment and supervised release permitted under
the substantive statutes.”

United States v. Thibodaux, 147 F. App’x 405 (5th Cir. 2005). The court held that an
objection that the amounts of loss and restitution were overstated or unsupported does not
preserve a Booker error.

United States v. Walters, 418 F.3d 461 (5th Cir. 2005). The court concluded that the
government failed to show harmless error when the district court indicated that the within-
guidelines sentence was too harsh and that it would impose a lesser sentence if the guidelines
were declared unconstitutional.

F. Waiver of Right to Appeal Sentence

United States v. Burns, 433 F.3d 442 (5th Cir. 2005). “[A]n otherwise valid appeal
waiver is not rendered invalid, or inapplicable to an appeal seeking to raise a Booker or Fanfan
issue (whether or not that issue would have substantive merit), merely because the waiver was
made before Booker.” But see United States v. Harris, 434 F.3d 767 (5th Cir. 2005) (“The
sentence ‘Defendant reserves the right to appeal a sentence in excess of the [g]uidelines’ does not
unambiguously waive a complaint that the wrong guidelines were applied, and any ambiguity
must be construed in favor of the defendant’s right to appeal. . . . The phrase “in excess of the
[g]uidelines’ does not clearly establish that the defendant agreed that inapplicable guidelines
would be the benchmark by which his right to appeal would be measured.”); United States v.
Reyes-Celestino, 443 F.3d 451 (5th Cir. 2006) (determining that the appellant did not waive his
Fanfan error where his plea agreement stated that he “‘explicitly consents to be sentenced
pursuant to the applicable [s]entencing [g]uidelines ™ because the “plea agreement [did] not
specify whether [the defendant] consented to a mandatory or advisory application of the . . .
[g]uidelines™).

United States v. McKinney, 406 F.3d 744 (5th Cir. 2005). The court held that an appeal
waiver in which the defendant waived the right to appeal unless the district court upwardly
departed from the guidelines remains valid post-Booker.

VII. Revocation

United States v. McKinney, 520 F.3d 425 (5th Cir. 2008). Post-Booker, when imposing a
sentence during revocation due to a violation of supervised release, the district court must
consider the factors enumerated in § 3553(a) and the non-binding policy statements found in
Chapter Seven of the guidelines.



United States v. Hinson, 429 F.3d 114 (5th Cir. 2005). The court held that a defendant is
not entitled to have a jury determine the facts giving rise to the revocation of supervised release,
or the facts that underlie the duration of the sentence imposed upon revocation.

VIII. Retroactivity

United States v. Gentry, 432 F.3d 600 (5th Cir. 2005). “Because the Booker rule does not
fall into either of the two Teague exceptions for non-retroactivity, we determine that Booker does
not apply retroactively on collateral review to a federal prisoner’s initial 28 U.S.C. § 2255
motion.” See also In re Elwood, 408 F.3d 211 (5th Cir. 2005) (holding that Booker does not
apply retroactively on collateral review for purposes of a successive § 2255 motion).
IX. Crack Cases

United States v. Cooley, 590 F.3d 293 (5th Cir. 2009). The district court need not

mention consideration of the 18 U.S.C. § 3553(a) factors when determining a reduction under 18
U.S.C. §3582.

CHAPTER ONE: Introduction and General Application Principles
Part B General Application Principles

§1B1.1 Application Instructions

United States v. Calbat, 266 F.3d 358 (5th Cir. 2001). “If there is no guideline for a
particular offense . . . the court is to use ‘the most analogous offense guideline.”” See also
United States v. Sanchez, 527 F.3d 463 (5th Cir. 2008) (finding procedural error and a
“misapplication of the guidelines” in a case in which the defendant received a sentence nearly
twice that of a sentence calculated under the proposed (but not yet enacted) sentencing
guideline).

§1B1.3 Relevant Conduct (Factors that Determine the Guideline Range)

United States v. Ortiz, 613 F.3d 550 (5th Cir. 2010). The conduct of a co-participant is
not part of a “common scheme or plan” merely because the co-participant and the defendant
shared “the general goal of selling drugs for profit.” Additionally, in a drug trafficking case, any
other, unadjudicated drug trafficking offenses are not “relevant conduct” when the evidence
shows only that “two different drugs were in the same place at the same time.”

United States v. Ekanem, 555 F.3d 172 (5th Cir. 2009). A defendant’s “mere awareness”
that another is operating a similar criminal scheme is insufficient to hold the defendant
responsible for another’s actions. In this case, the defendant received “start-up and operational
support” for his Medicare scheme from another, but the district court nonetheless erred in finding
that the defendant was responsible for the loss created by the other schemer.
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United States v. Elizondo, 475 F.3d 692 (5th Cir. 2007). When the circuit court makes
determinations on appeal that affect only whether sufficient evidence was adduced at trial to
support a conviction, the sentencing court on remand must consider all evidence to properly
assess defendant’s relevant conduct for sentencing purposes. The law of the case doctrine is
subordinate to the Booker requirement that the sentencing court consider the guidelines before
imposing any sentence.

United States v. Hinojosa, 484 F.3d 337 (5th Cir. 2007). Where a defendant objected to
the loss figure calculated to include an uncharged Ponzi scheme that post-dated the charged
conduct, the court of appeals concluded that the uncharged conduct was part of the “same course
of conduct or common scheme or plan” and contemplated by 81B1.3. The defendant argued that
the uncharged conduct did not involve the same victims or accomplices and was conducted much
later than the charged conduct, however, the court noted that the two offenses need only be
“substantially connected . . . by at least one common factor,