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LETTER FROM THE CHAIRMAN

" The President,

The Congress, and
The Judicial Conference
of the United States

I am pleased to transmit this report of the activities and

accomplishments of the United States Sentencing Commission in 1992.

During the past few years, the Sentencing Commission has grown from
an agency primarily focused on refining the sentencing guidelines to one with a
multi-faceted responsibility to collect and analyze data and conduct substantive
criminal justice research.

As we look to the future, the Commission is committed to fulfilling its
statutory mandate to serve as a clearinghouse for federal sentencing information.
We look forward to expanding our role as a primary resource to all branches of
government in the development and implementation of sound federal sentencing
practices.

Respectfully,

Wllll Wllkms, Jr.
Judge, 'U.S. Court of Appeals
for the Fourth Circuit
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Introduction

The United States Sentencing Commission, an
independent agency in the judicial branch of
government, is responsible for developing and
monitoring sentencing policies and practices for
the federal courts. The Commission promulgates
sentencing guidelines, subject to congressional
review, that prescribe the appropriate form and
severity of punishment for offenders convicted of
federal crimes. The agency’s activities are di-
rected by seven voting members appointed by
the President and confirmed by the Senate and
two non-voting, ex-officio members. The sen-
tencing reform provisions of the Comprehensive
Crime Control Act, Pub. L. No. 98-473 (1984),
established the Commission. Its authority and
duties are set out in chapter 58 of title 28,
United States Code, with procedures for imple-
menting guideline sentencing prescribed in
chapter 227 of title 18.

The Commission’s sentencing guidelines, as speci-
fied in 28 U.S.C. § 991(b)(1), are designed:

¢ To effectuate the sentencing purposes
enumerated in 18 U.S.C. § 3553(a)(2). In
brief, those purposes are just punishment,
deterrence, incapacitation, and rehabilita-
tion;

o To provide certainty and fairness in meet-
ing these purposes by avoiding unwar-
ranted sentencing disparity among offend-
ers with similar characteristics convicted
of similar criminal conduct while permit-
ting sufficient judicial flexibility to ac-
count for relevant aggravating and mitigat-
ing factors; and

e To reflect, to the extent practicable, ad-
vancement in the knowledge of human be-
havior as it relates to the criminal justice
process.

In addition, the Commission is directed by
28 US.C. § 991(b)(2) to "develop means of
measuring the degree to which the sentencing,
penal, and correctional practices are effective in
meeting the purposes of sentencing...."

Organized in October 1985, the ‘Commission
submitted to Congress on April 13, 1987, its
initial Sentencing Guidelines and Policy State-
ments. Prior to this initial submission, the Com-
mission held 13 public-hearings, published two
drafts for public comment, and received more
than 1,000 letters and position papers from hun-
dreds of individuals and organizations. The
guidelines became effective November 1, 1987,
following the requisite period of congressional
review; they apply to all offenses committed on
or after that date. '

Shortly after implementation of the guidelines,
defendants throughout the country challenged
the constitutionality of the Commission and the
Sentencing Reform Act on the basis of improper
legislative delegation and violation of the separa-
tion of powers doctrine. The U.S. Supreme Court

rejected these challenges in Mistretta v. United

© States, January 18, 1989, and upheld the consti-

tutionality of the Commission as an independent
judicial branch agency. This decision cleared
the way for nationwide implementation of the
guidelines.

Since Mistretta, the Commission has continued
to address its significant ongoing responsibilities
in the research, sentence monitoring, evaluation,
and training areas, as well as serving as a clear-
inghouse of sentencing information for Congress,
criminal justice practitioners, and the public.
Since nationwide implementation in January
1989, federal judges have sentenced more than
123,000 defendants under the guidelines.
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The Commission’s comprehensive data collec-

 tion system tracks application of the guidelines
and provides support for other Commission ac-
tivities. Staff members routinely extract, code,
and enter data from judgment of conviction or-
ders, presentence reports, statements of reasons,
and written plea agreements for all cases sen-
tenced under the guidelines. Research continues
on such subjects as offense severity, plea prac-
“tices, prison impact, recidivism, and just punish-
ment. The Commission also responds to requests
from the Congress and the courts for sentencing
data and analyses. In 1992, the Commission
arranged with the Government Printing Office to
place copies of all basic Sentencing Commission
publications in more than 50 depository libraries
across the nation.

In 1992, the Commission began preparations for
a research conference and a national symposium
on drugs and violence in furtherance of the direc-
tive contained in 28 U.S.C. § 991(b)(2) that the
Commission develop means of measuring the
degree to which practices are effective in meet-
ing the purposes of sentencing. The research
conference will examine such topics as: (1) the
role of empirical research in sentencing, (2) the
methodology of sentencing reséarch, (3) avail-

able sentencing data sources, and (4) the utiliza- -

tion of sentencing data for policy analysis and
applied research by Congress, the courts, and the
Commission. The Commission sees this confer-
ence as a useful first step in stimulating individ-
ual research efforts that will assist the
Commission and policymakers in assessing the
effectiveness of various sentencing and penal
practices.

The national symposium will assemble policy-
makers from the highest levels of federal and
state government to focus on the problems of drug
abuse and violence in the United States. It will

offer an exchange of information and ideas on:

il

causation, prevention, and treatment of drug

abuse and violence.
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Commission Overview

The Sentencing Commission’s seven voting
members — three of whom must be federal
judges — are appointed to staggered six-year
terms by the President with the advice and con-
sent of the Senate. By statute, Commissioners
hold full-time positions until November 1, 1993,
at which time all Commissioners except the
Chairman convert to part-time status.

Organization

The Commission staff of approximately 100
employees, headed by a Staff Director, is organ-
ized into five main offices: General Counsel,
Monitoring, Policy Analysis, Training and Tech-
nical Assistance, and Administration (see Fig-
ure A). The Staff Director is responsible for
planning, coordinating, directing, and allocating
resources for all staff activities and special pro-
jects. In addition, the Staff Director’s office di-
rects the public information functions of the
Commission through the Office of Communica-
tions.

The Office of General Counsel provides sup-
port to the Commission on a variety of legal
issues, including the formulation and application
of guidelines and guideline amendments, legis-
lative proposals, and statutory interpretations.
Legal staff members meonitor district and circuit
court application and interpretation of the guide-
lines and advise Commissioners about statutes
and legislation affecting the Commission’s work.

In addition, the legal staff operate a "hotline" on

guideline application issues for assistant U.S.
attorneys and defense attorneys.

In May 1992, the Commission reorganized its
" monitoring and research functions, consolidating

three offices into two. The staffs of the Research
Studies and Evaluation Offices combined with
analytical staff from the Monitoring Office to
form a new Office of Policy Analysis. The result

~ of this reorganization was a reduction in manage-

ment positions and more effective use of research
staff resources. The realignment allows the Of-
fice of Monitoring to concentrate its resources on
the short- and long-term tasks associated with
data-gathering and dissemination. '

The Office of Monitoring maintains a comprehen-
sive computerized data collection system to report
on federal sentencing practices and track appli-
cation of the guidelines for individual cases. The
staff receive and input case data and produce
periodic reports about guideline implementation.
These data and reports provide significant infor-
mation for Commission review as it monitors the
national implementation process or considers
amending individual guidelines. Additional appli-
cations under development include an appeals data-
base, a' real offense database, and a probation
révoca.tion/\(iolation of supervised release data-
base. The office updates a master file of guide-
line sentencing data, available to the public
through the Inter-University Consortium for Po-
litical and Social Research at the University of

‘Michigan. In addition, this staff provides the

Commission with automated data processing
support.

The Office of Policy Analysis, working with the
Commission’s comprehensive sentencing data-
base, provides short- and long-term guideline
and sentencing-related research support to the
Commission. The offices’s efforts focus on a va-
riety of topics including broad criminal justice
issues such as deterrence, recidivism, and just



Figur_e A

UNITED STATES SENTENCING COMMISSION

CHAIRMAN

COMMISSIONERS

Staff Director .

Communications

Monitering .

| ‘ Policy )
" Analysis -

~ General

~ Counsel ™|

.. Training &
- Technical
Assistance

- | “Administration




Annual Report 1992

punishment; the effect of proposed guideline
amendments on projections of the federal prison-
population; and sentencing practices related to
organizational defendants. In addition, the office
provides data and analyses on specific criminal
justice issues at the request of Congress and the
courts.

The Office of Training and Technical
Assistance teaches guideline application to
judges, probation officers, prosecuting and de-
fense attorneys, and other criminal justice pro-
fessionals. The staff develop training materials,
participate in the sentencing guideline portions
of training programs sponsored by other agen-
cies, and provide substantive input in the
amendment process by informing the Commis-
sion of current guideline application practices.
In addition, the office operates a "hotline" to
respond to guideline application questions from
judges and probation officers.

The Office of Administration provides gen-
eral administrative support to Commissioners
and staff regarding budget and finance, contract-
ing, personnel management, library, facilities,
and a variety of other office services. The office
provides support to the Staff Director and senior
managers in accomplishing project planning and
budget forecasting on a short- and long-term
basis.

Management and
Administration

Dim’ng 1992, Commission staff devoted exten-
sive time to planning and implementing the
Commission’s move from commercial office
space to the new Thurgood Marshall Federal
Judiciary Building. These efforts included iden-
tifying tasks and timelines; preparing individual
office layouts and floor plans taking into account
cabling, telephone, and electrical needs; design-

ing and installing a new computer network while
protecting databases; acquiring and installing
computer equipment, a ‘telephone system, a
high-density file system, furniture, and fixtures;
sorting and inventorying files, publications, and
library materials; coordinating with other agen-
cies, tenants, and vendors about required serv-

ices during or after the move; setting up

procedures for administrative, facility, and of-
fice support services in the new environment;
and inventorying and moving furniture, equip-
ment, files, and library and other office materi-
als.

The Commission improved employee benefits
and the functioning of operations by (1) imple-
menting a commuting subsidy program;
(2) documenting equal employment opportunity,
a new employee probationary period, and other
personnel policies and procedures; (3) drafting
guidelines for staff representing the Commission
at meetings and conferences; and (4) increasing
opportunities for staff participation in training
outside the agency.

Staffing

During fiscal year 1992, the Commission used
staff resources totaling 100 workyears. Approxi-
mately 32 percent of staff resources was spent in

various aspects of sentence monitoring efforts,
16 percent in research and analysis, 10 percent
in technical assistance and training, and 15 per-
cent in legal activities.’ The Commissioners’
offices, the Staff Director’s office, the Communi-
cation’s office, and the Administrative Office
accounted for the remaining 27 percent of staff
resources.

Budget and Expenditures

In fiscal year 1992, Public Law 102-140 pro-
vided 108 full-time permanent workyears and an
appropriation of $9,000,000 for the Commis-
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sion’s salaries and expenses. The Commission
expended $8,950,000 from its fiscal year 1992
appropriation. For fiscal year 1993, the Com-
mission was granted 108 full-time permanent
workyears and an appropriation of $9,000,000

under Public Law 102-39 (see Table 1). Expen-
diture of remaining carryover funds from pre-
vious supplemental and startup appropriations is

“planned during fiscal years 1993 and 1994. ,

Table 1

BUDGET AUTHORITY AND OBLIGATIONS
(dollar amounts in thousands)

o I - FY1992 - FY 1993
~ New Budget Authority ‘ .$9,000 - -$9,000
Personnel Compensation $4,557 $5,201

_ Personnel Benefits - $ 993 . $1,328-
Travel and Transportation - $ 639 $ 643
. Communications, Utilities ’ C
and Other Rent - : t 81,158 . $ 735

Printing and Reproduction $ 200 : $ 210 -
* Other Services = ' '$ 923 - § 925
Supplies and Equipment $ 480 $ 434

Total Obligations* $8,950 - $9,476

- *Total obligation amounts include funds carried forward from prévious "nb-yéar" appropriations.
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Chapter Two

Guideline Amendments |

Legislation creating the Sentencing Commis-
sion envisioned that the guidelines would be
modified and refined over time. Congress pro-
vided that "[t]he Commission periodically shall
review and revise, in consideration of comments
and data coming to its attention, the guidelines

promulgated pursuant to the provisions of this
section." 28 U.S.C. § 994(o).

The Commission adopted an iterative approach

to guideline development, stating in the Guide-

lines Manual that the initial draft was "but the
first step in an evolutionary process." Accord-
ingly, the Commission refines and modifies the
guidelines in light of district and appellate court
consideration of the guidelines, research, con-
gressional enactment of new statutes, and input
from federal criminal justice practitioners.

Amendment Authority

BY statute, the Commission may transmit

amendments to the Congress annually on or after
the beginning of a regular session of Congress
but not later than the first day of May. Such
guideline amendments become effective auto-
matically after the expiration of a 180-day con-
gressional review period; or at a later date set by
the Commission, unless the Congress provides
otherwise by enactment of law.

Amendments Promulgated

In 1992, the Commission continued its efforts
to clarify and improve the Guidelines Manual,
publishing proposed amendments for public
comment in the Federal Register on January 2
and 22, 1992. The Commission received exten-
sive written and oral comment on the proposed

amendments in connection with a public hearing
held in Washington, D.C., February 25, 1992
(see Table 2). After review of this comment and
hearing testimony, the Commission adopted 31
amendments to the sentencing guidelines, policy
statements, and official commentary which,
along with accompanying reasons, it reported to
Congress on April 30, 1992. Congress took no
action to delay or revise the amendments during
the review period, and they became effective
November 1, 1992. An additional eight amend-
ments to clarify commentary to the guidelines
did not require submission to Congress and also

- became effective at that time. Because some of

the 31 amendments published in the Federal
Register of May 11, 1992, and the eight in the

- Federal Register of September 16, 1992, were

consolidated, the final number listed in the
Guidelines Manual is 36.

A number of the amendments promulgated by the
Commission in 1992 were substantive and de-
rived primarily from work by interdisciplinary

‘staff working groups. Most amendments were

intended to clarify existing guidelines, policy

- statements, and commentary. Some of the more

significant amendments involved the following
guidelines:

e §1B1.3 (Relevant Conduct) — The amend-
ment clarified and more fully illustrated the
operation of this guideline. The amendment
included a clearer statement of the principles
and limits of accountability under this guide-
line, clarification of the scope of the defen-
dant’s accountability for the conduct of
others, and definitions for "same course of
conduct" and "common scheme or plan."
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§1B1.11 (Use of Guidelines Manual in Effect
on Date of Sentencing) — This amendment
created a new policy statement to address the

use of the Cuidelines Manual when it has
been amended between the date the offense -

was committed and the date of sentencing.

§2D1.8 (Renting or Managing a Drug Estab-
lishment) — The amendment to this section
requires consideration of the scale of the

underlying controlled substance offense in.

determining the offense level.

§2L.1.1 (Smuggling, Transporting, or Harbor-
ing an Unlawful Alien) — The amendment to
this section provided a more direct measure

of the scope of the offense through a table with -

various enhancements based on the number
of aliens smuggled, transported, or harbored.

§3E1.1 (Acceptance of Responsibility) —
The amendment to this guideline provided

that certain defendants with an offense level:

of 16 or above may qualify for an additional
one-level downward adjustment.

Chapter Five, Part A (Sentencing Table) —
The amendment to this section expanded the
number of offense level categories in Crimi-
nal History Category I of the Sentencing Ta-

ble under which the court has discretion to~

impose a sentence without imprisonment or
confinement conditions.

§5C1.1 (Imposition of a Term of Imprison-
ment) — The amendment to this section
removed the requirement for some offenders
that a "split sentence" include a term of im-
prisonment of at least one-half the minimum
of the guideline range. The revised guideline
substituted a requirement that such term of
imprisonment be at least one month.

——— i e o e mn Ao



Table 2

WITNESS LIST: PUBLIC HEARING ON PROPOSED
AMENDMENTS TO THE SENTENCING GUIDELINES

Washington, D.C. (February 25, 1992)

Judge Vincent Broderick & Judge Mark Wolf
Judicial Conference of the United States

Bob Edmunds, Jr. & Steve Easton
United States Attorneys, Department of Justice :

Henriette Hoffman
Federal Public and Commumty Defenders

Steve Salky
American Bar Association

Franklin Kahn :
New York Council of Defense Lawyers

Paul Kamenar =
Washington Legal Foundation

Jeffrey Weiner & Marcia Shem
National Association of Criminal Defense Lawyers

Edward Burger, Jr.-
Council for Court Excellence

Judge Frederic Smalkin :
U.S. District Court, Maryland -

Peter Vaira & George Cotsirolisvv o
American College of Trial Lawyers.

Jonathan Turley
The Project for Older Prisoners

Julie Stewart :
Families Against Mandatory Mznzmums ¥
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Working Groups

In June 1992, the Commission convened inter-
disciplinary staff working groups to study spe-
cific guideline areas in detail for consideration
during the 1992-93 amendment cycle. Issues for
working group study included: money launder-
ing, violent crimes, drugs and role in the offense,
white collar offenses, environmental offenses,
Sentencing Reform Act prison issues, and juve-
nile offenders. ‘

Staff working groups typically study a specific
guideline issue, profile relevant sentencing prac-
tices, identify areas of concern, and recommend
options for Commission action. During the proc-
_ess, each group reviews the following information
as it pertains to the respective guideline area
under scrutiny: Technical Assistance Service
and legal section reports of frequent questions
("hotline calls") from probation officers, judges,
and attorneys about guideline application; moni-
toring data regarding sentencing practices and
depaﬁures; case files of sentenced defendants;
pre{ri011sly' considered draft amendment propos-
als; relevant courtdecisions; public comment;
and legislative history and recent legislative en-
actments. The groups also solicit input from the
Commission’s Judicial Working Group, the Pro-
bation Officers’ Advisory Group, and subcom-
mittees of the Practitioners’ Advisory Group and
the American Bar Association Sentencing
Guidelines Committee.

Money Laundering

The primary issue addressed by the Money
Laundering Working Group was whether the
money laundering guidelines — particularly
§§2S1.1 and 2S1.2 — appropriately reflect of-
fense seriousness. Public comment submitted to
the Commission suggested that because the
statutory offense of conviction covered by §251.1
(18 U.S.C. § 1956) includes such a broad range

of conduct, it may label as "money laundering"
conduct that is either directly related to or a part

of the underlying crime. For example, a person.
“who knowingly deposits in a bank account the

profits of a fraudulent scheme could receive dif-
ferent sentences depending upon whether the
conviction was for the underlying crime (fraud)
or for the "money laundering" conduct (deposit-
ing the proceeds in a bank).

As part of its information gathering, the working
group held numerous meetings with practitioners
and analyzed computer data drawn from actual
case files. The data indicated that offense levels
for money laundering counts varied significantly
from the offense levels for the underlying counts
that formed the basis of the money laundering
activity. Specifically, in 93.6 percent of the rele-
vant cases (i.e., in cases not involving sting op-

erations in which there is no underlying
conduct), defendants convicted of mohey,laun-
dering also were involved in the underlying
crime (i.e., paying off a drug supplier or deposit-
ing the proceeds of a white collar crime into a
bank). This suggests that the money laundering
conduct was incidental to the underlying con-
duct; however, the offense level for money laun-
dering exceeded that for the underlying conduct
52.5 percent of the time in drug cases and 96.0
percent of the time in non-drug cases. The work-
ing group analyzed methods of aligning the
money laundering guideline more closely with
the underlying conduct.

Violent Crimes

During 1992, the Congress, the Attorney Gen-
eral, and the public expressed concern about
violent crime. In response, the Commission di-
rected this working group to examine relevant
guidelines to determine if they adequately sanc-
tion violent crime. More specifically, the group’s
mandate was not only violent c¢rimes, but also
firearms and gang-related criminal activity. The
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examination of violent crime and firearms fo-
cused on (1) whether or not present guideline
penalties for these offense types were adequate
and (2) specific application problems associated
with these guidelines. The purpose of the gang
activity study was to lay the groundwork for an
examination of whether gang membership and
gang crime should be incorporated into the
guidelines as sentencing factors.

The working group conducted a systematic study
of Chapter Two, Part A guidelines (Offenses
Against the Person) and the revised firearm
guidelines. The study included computer analy-
ses of data drawn from case files, an analysis of
published court opinions dealing with the Chap-
ter Two, Part A guidelines and the revised fire-
~arm guidelines, an examination of emerging
questions directed to the Commission’s Techni-
cal Assistance Service, and a solicitation of input
from practitioners and probation officers.

To lay the foundation for future research about
gangs and gang-related crime, the working
group: (1) conducted a literature review of aca-
demic and applied journal studies on gangs,
(2) surveyed by telephone 21 state sentencing
commissions or their counterparts, (3) reviewed
pertinent case law, and (4) sought the expert
assistance of Department of Justice personnel.

Drugs and Role in the Offense‘

In 1991, the Commission began an in-depth
study of the drug guidelines, focusing primarily
on the relationship between drug offenses and
role in the offense. The Drugs and Role Working
Group concentrated that year on guideline sen-
tences for defendants who play a minimal or
minor role in offenses involving large quantities
of a controlled substance. The working group
explored how the drug and/or role guidelines
might be modified to reflect the lesser culpability
of certain defendants while retaining higher sen-

tences up to and including life imprisonment for
the most culpable defendants.

The 1992-93 Drug/Role Working Group built on
these earlier efforts by broadening the examina-
tion of the quantity-driven drug guidelines. Its
principal task was to explore alternative methods
of distinguishing among drug offenses and of-
fenders on bases other than drug quantity. In
addition, the working, group examined the lan-
guage and legislative history of the 1986 and
1988 Anti-Drug Abuse Acts (which established
many of the current mandatory minimum penal-
ties for drug-trafficking offenses), conducted em-
pirical research using the Commission’s
monitoring database, examined Technical Assis-
tance Service (hotline) data, and reviewed meth-
ods used in state guideline systems in sentencing

drug trafficking offenders.

In the summer of 1992, the Commission formed
a Judicial Working Group composed of one Arti;
cle IIT judge from each circuit and the Chairman
of the Judicial Conference Committee on Crimi-
nal Law. This group’s purpose was to examine
the operation of the drug guidelines, determine if
problems exist, and seek viable solutions given
the reality of mandatory minimums. The Judicial
Working Group met twice at the Sentencing
Commission during 1992 to report on experi-
ences with the sentencing of drug traffickers and
to explore alternative guideline strategies. The
meetings produced an array of comments for the
Drug/Role Working Group to consider in devel-
oping proposals.

White Collar Crime

The White Collar Crime Working Group, formed
to consider guideline issiies governing various
economic offenses, examined the guidelines for
property (Chapter Two, Part B), fraud (Chapter
Two, Part F), antitrust (Chapter Two, Part R),
and tax (Chapter Two, Part T) offenses. The
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group omitted certain violent property offense
guidelines but considered theft, fraud, and tax
guidelines issues that had been raised and de-
ferred during the previous amendment cycle as
well as a number of new issues.

The group’s research included an evaluation of
monitoring data regarding economic offenses;
analyses of pertinent case law, information from
its coding of a sample of 191 fraud and theft
cases, and hotline calls about the theft, fraud,
and tax guidelines; and consideration of com-
ment from outside groups such as the Probation
Officers’ Advisory Group.

The group focused principally on theft and fraud
offense and on tax issues. The theft and fraud
inquiry included reliance on loss as a primary
determinant of offense severity, the guideline
definition of loss, calibration of the loss tables,
consolidation of the theft and fraud guidelines,
enhancement for more than minimal planning,
and the abuse of trust adjustment. The tax issues
included: the impact of the expanded availability
of non-prison sentences on tax offenses, simpli-
fication of the tax guidelines, tax offenses involv-
ing illegally derived income, and redefining "tax
loss."

Environmental Offenses

The Advisory Working Group on Environmental
Sanctions was formed in 1992 to assist the Com-
mission with the development of sanctions for
organizations convicted of environmental of-
fenses. The group is composed of representatives
from the Environmental Protection Agency, the
Department of Justice, public interest environ-
mental groups, corporations, the private defense
bar, and academia. During 1992, the advisory
working group conducted a series of informa-
tional meetings at which it heard presentations
on theories of sentencing, the existing sanctions
for organizations, environmental enforcement,

and other relevant topics. In late 1992, the work-

ing group began to draft a set of organizational
guidelines for environmental offenses. The group
plans to submit its final recommendations to the
Commission in 1993. -

SRA Prison Issues

The SRA Prison Issues Working Group was
formed (1) to examine the penal and correctional
provisions of the Sentencing Reform Act of 1984
and determine which provisions require or allow
Commission action and (2) to develop and sug-
gest appropriate methods for discharging these
statutory obligations. '

The working group identified three groups of
statutory provisions that either specifically direct
or authorize the Commission to take certain ac-
tions relating to penal or correctional matters:

(1) Several provisions authorize the Commis-
sion to draft policy statements regax"ding penal
or correctional matters. See 18 U.S.C.
§83582(a), 3582(c)(1)(A), 3621(b)(5),
3622, and 28 U.S.C. § 944(a)(2)(F); '

(2) Several provisions authorize or direct spe-
cific reports or recommendations to Congresé
for legislative action based on an analysis of
the operation of the Bureau of Prisons and
general correctional practices. See 28 U.S.C.
§§ 994(g), 994(q), and 995(a)(20); and

(3) One provision establishes as a purpose of
the Commission the development of "means of
measuring the degree to which the sentencing,
penal, and correctional practices are effective
in meeting the purposes of sentencing." See

28 U.S.C. § 991(b)(2).

The working group consulted closely with the
Federal Bureau of Prisons and, with its coopera-
tion, studied the Bureau’s goals, policies, and
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« practices regarding the areas in which Congress
authorized or directed a Commission response.
Specifically, the working group analyzed desig-
nation, classification, site, and population data
from the Bureau to determine whether the Com-
mission should promulgate policy statements or
recommend that Congress undertake legislative
action with respect to any of the Commission
obligations under the Sentencing Reform Act.
The group will continue to monitor these goals,
policies, and practices, and will evaluate future
corrections issues that impact Commission func-
tions.

Juvenile Offenders

The Juvenile Offenders Working Group ad-
dressed the Commission’s statutory directive at
28 U.S.C. § 995(a)(19) to "study the feasibility
of developing guidelines for the disposition of
juvenile delinquents." After completing a pre-
liminary analysis of available data, the group
began to gather and analyze source documents
regarding current sentencing practices under the
Juvenile Delinquency Act and initiated a review
of literature on theories of juvenile sentencing.
During the 1992 amendment cycle, the group
prepared a memorandum for the Commission
highlighting the significance of United States v.
"R.L.C., 112 S. Ct. 1329 (1992), and proposed a
guideline that set forth the holding in the case.

11
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Chapter Three
Legal Issues

Introduction

A large body of case law on federal sentencing
has developed since the Supreme Court’s 1989
decision rejecting constitutional challenges to
the Sentencing Reform Act (SRA) and the crea-
tion of the U.S. Sentencing Commission.! In fis-
cal year 1991, the federal courts issued hundreds
of opinions interpreting key provisions of the
sentencing guidelines and the SRA. For exam-
ple, the federal appellate courts explored the
parameters of relevant conduct,” examined the
significance of guideline commentary,” discussed
the interaction of the substantlal assistance depar-
ture with 18 U.S.C. § 3553(e),
apphcatlon of the confrontation clause to sentenc-
ing.” The following overview highlights a number of
the most significant legal developments.

and considered the

Supreme Court Review

In 1991, the Supreme Court issued its first opin-
ions on guideline issues since Mistretta.’ In Chap-
man v. United States, 111 S. Ct. 1919 (1991), the

Supreme Court held that the statutory construc-.

tion of 21 U.S.C. § 841(b)(1)(B)(v) requires that
the carrier weight be included in determining the

length of sentences for trafficking in LSD, and
that this construction neither violates due proc-
ess nor is unconstitutionally vague. In a 7-2
opinion, the Court concluded that "Congress knew
how to indicate that the weight of the pure drug
was to be used to determine the sentence, and
did not make that distinction with respect to

LSD."

In Burns v. United States, 111 S. Ct. 2182 (1991),
the Supreme Court, in a 5-4 decision, held that
"before a district court can depart on a ground not
identified as a ground for upward departure
either in the presentence report or in a prehear-
ing submission by the Government, Rule 32 re-
quires that the district court give the parties
reasonable notice that it is contemplating such a

“ruling." The Court left the timing of the notice to

the lower courts, indicating that they are free to
adopt appropriate local rules. Under Rule 32,
both the defendant and the government enjoy
equal procedural entitlements.

In Braxton v. United States, 111 S. Ct. 1854
(1991), the Supreme Court declined to resolve a
conflict among the circuits over the meaning of
U.S.S.G. §1B1.2 because the Sentencing Com-

1 United States v. Mistretta, 488 U.S. 361 (1989).

2 See, e.g., U.S. v. Wood, 924 F.2d 399 (1st Cir. 1991); U.S ., v. Joyner, 924 F.2d 454 (2d Cir. 1991).
3 See, e.g., U.S. v. Anderson, 942 F.2d 606 (9th Cir. 1991) (er banc).

4 See, e.g., U.S. v. Keene, 933 F.2d 711 (9th Cir. 1991); U.S. v. Dumas, 921 F.2d 650 (6th Cir. 1990).
5 U.S. v. Cammisano, 917 F.2d 1057 (8th Cir. 1990).

6

The Supreme Court also granted certiorari in two cases involving the guidelines. 1.S. v. RLC, 915 F.2d 320 (7th

Cir. 1990), cert. granted, 111 S. Ct. 2850 (1991) (Whether the sentencing guldellnes for adults limit the sentence
for juveniles sentenced under the Federal Juvenile Delinquency Act); U.S. v.Williams, 910 F.2d 1574 (7th Cir.
1990), cert. granted, 111 S. Ct. 1305 (1991) (Whether a departure based on both proper and improper reasons can

4 be upheld)
7 111 S. Ct. at 1924.
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mission already had undertaken an amendment
proceeding to eliminate the conflict. The Court
observed that the initial and primary task of
eliminating conflicts among the circuit courts
with respect to the interpretation of the guide-
lines lies with the Commission. According to the
Supreme Court, ". . . [I]n charging the Commis-
sion ‘periodically [to] review and revise’ the
Guidelines, Congress necessarily contemplated
that the Commission would periodically review
the work of the courts, and would make whatever
clarifying revisions to the Guidelines conflicting

judicial decisions might suggest."®

Illegally Seized Evidence, Acqumed Conduct,
Standard of Proof

Several circuits in 1991 approved the use of
illegally seized evidence in calculating the de-
fendant’s sentence under the guidelines.” In ad-

dition, several circuit courts joined the ranks of

circuits that allow the use of acquitted conduct in
calculating a guideline sentence.'
Circuit has held, however, that acquitted con-
duct cannot be used as the basis for an upward
departure.™*

By the end of 1990, all 12 circuits had held that
a preponderance of the evidence is generally
sufficient to support factual determinations un-

8 111 S. Ct. at 1857-58.

° The Ninth’

der the guidelines.' The Third Circuit, however,
in U.S. v. Kikumura, 918 F.2d 1084 (3d Cir.
1990), held that "when the magnitude of a pro-
posed departure dwarfs the guideline range ap-
plicable to the substantive offenses of conviction,"
the facts must be established by at least clear and
convincing evidence.

Relevant Conduct

"Relevant Conduct" (U.S.S.G. §1B1.3) defines
the scope of the "acts and omissions" of a defen-
dant and his accomplices for which the defen-
dant will be held accountable for sentencing
purposes. The appellate courts have held that
quantities of drugs possessed or distributed by
co-conspirators in furtherance of jointly under-
taken criminal activity that are known or reason-
ably foreseeable by the defendant may be
included as relevant conduct, not just amounts in
the offense of conviction or quantities charged in
the indictment."? However, if a defendant joins a
conspiracy near its end for only one transaction,
he cannot be held accountable for the entire
quantity of drugs distributed during the conspir-
acy without the court first making a finding that
the defendant knew or should have known of the
quantities of drugs distributed before he joined

the conspiracy.'* The Seventh' Circuit has held

9 See U.S. v. McCrory, 930 F.2d 63 (D.C. Cir. 1991); U.S. v. Torres, 926 F.2d 321 (3d Cir. 1991); U.S. v. Lynch,

934 F.2d 1226 (11th Cir. 1991).

10  US. v. Allibhai, 939 F.2d 244 (5th Cir. 1991); U.S. v. Moreno, 933 F.2d 362 (6th Cir. 1991); U.S, v. Averi, 922

F.2d 765 (11th Cir. 1991).
11 SeeU.S. v. Brady, 928 F.2d 844 (9th Cir. 1991).

12 The Commission noted its agreement with the appropriateness of the preponderance of evidence standard in
commentary effective November 1, 1991. See U.S.S.G. §6A1.3, App. C, Amend. No. 387.

13 See U.S. v. Paulino, 935 F.2d 739 (6th Cir. 1991); U.S. v. Wood, 924 F.2d 399 (1st Cir. 1991) U.S. v. Joyner,

924 F.2d 454 (2d Cir. 1991); U.S. v. Richardson, 939 F.2d 135 (4-th Cir. 1991). But cf. U.S. v. Davern, 937 F.2d
1041 (6th Cir. 1991), vacated by order of court September 26, 1991, ("uncharged conduct that amounts to a
conceptually different offense from the offense of conviction — in the instant case attempt to purchase 500 grams
of cocaine was not charged and defendant was convicted of 85 grams — was not adequately considered by the
Sentencing Commlssnon and may only be used in sentencing via departure).”

14
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that a district court must make an individualized
determination of the quantities of cocaine to be
distfibt,ited that was reasonably foreseeable by
the defendant. The court held that it is erroneous
to assume that because the total amount of drugs
identified .in the conspiracy exceeded a certain
quantity that each defendant should be held ac-
countable for that amount. The district court
must determine the scope of each defendant’s
agreement as the guidelines require.15

Obstruction of Justice, Acceptance of
Responszbtlzty

The guidelines provide a two-level upward ad-
justment to the offense level if the defendant
"willfully obstructed or impeded, or attempted to
obstruct or impede the administration of justice
during the investigation, prosecution, or sentenc-
ing of the instant offense."* In 1991, the F ourth
Circuit held that the rigidity of the guidelines’
obstruction of justice adjustment for a disbe-
lieved denial of guilt under oath places an intol-
erable burden upon the defendant’s right to testify."”
Other circuits, however, have not found the ad-
justment to be so inflexible, holding that the
obstruction of justice adjustment is not automatic
when a defendant testifies and a jury finds him
guilty.'® According to the First Circuit, the sen-
tencing court must make factual findings on this

14 U.S. v, Miranda-Ortiz, 926 F.2d 172 (2d Cir. 1991).
15 US.v. Thompson, 944 F.2d 1331 (7th Cir. 1991).
16 U.SS.G. §3C1.1.

17 See U.S. v. Dunnigan, 944 F.2d 178 (4th Cir. 1991).

issue and is not required to apply the obstruction
enhancement based solely -on the fact that the
jury’s verdict is inconsistent with the defendant’s
trial testimony." ’ '

The guidelines grant district courts broad discre-
tion to make a two-level downward adjustment
"[i]f the defendant clearly demonstrates a.recog-
nition and affirmative acceptance of personal
responsibility for his criminal conduet."™ In 1991,

the appellate courts upheld denials of the accep-
tance of responsibility adjustment in several cases
in which the defendant continued a course-of
illegal conduct after arrest.?’ The denial of the
adjustment for acceptance of responsibility also
was upheld in a case in which the defendant was
apprehended only after having "been chased
down in the mlddle of a_snowstorm with guns, ‘22
and ina case in' which the defendant claimed she
never had any criminal 1ntent and blarned all her
problems on other people ‘

Adequacy of Criminal History -~

Guideline 4A1.3 permits a departure if the court
finds that "reliable information indicates that the
criminal history category does not adequately
reflect the seriousness of the defendant’s past
¢riminal conduct or the likelihood the defendant
will commit future crimes." Several circuit courts

18  See U.S. v. Lozoya-Morales, 931 F.2d 1216 (7th Cir. 1991); ! ,S v. M artinez, 922F 2d 914 (lst Clr 1991)
19  See U.S.v. Martinez, id. : .

20 USS.G. §3E1 1.
21" See,e.g.,U.S

. V. O’Nell 936 F.2d 599 (1st Cir. 1991) U . V. Atterson 926 F.2d 649 (7th Cll‘ 1991) US.v.

Query, 928 F. 2d 383 (11th Cir. 1991); U.S. v. Eberspacher, 936 F.2d 387 (8th Cir. 1991)

22 US.v. Casal, 915 F.2d 1225, 1230 (8th Cir. 1990).
23 U.S. v. Rhinehart, 917 F.2d 23 (4th Cir. 1990).
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have upheld downward departures from the ca-
reer offender guideline, finding that the career
offender enhancement overstated the serious-
ness of the defendant’s past conduct.* Accord-
ing to the Fourth Circuit, "At bottom, ‘career
offender’ is a type of, not an alternative to, crimi-
nal history."®® The Third Circuit, however, found
that the circumstances relied upon by the district
court in making a downward departure from the
career offender guideline had been adequately
considered by the Sentencing Commission.*
The Ninth Circuit reversed an upward departure
to the career offender guideline range in a case
in which the defendant had not been convicted of
the two required offenses. The appellate court
distinguished a departure based on U.S.S.G.
§4A1.3, which allows guided departures when
other information provides a reliable substitute
for a conviction, and the career offender guide-
line, which requires certain convictions before
enactment. The court viewed the career offender
provisions as too blunt an instrument to serve as
an analogy for a §4A1.3 upward departure. 2

The Sixth Circuit found that an upward departure
from Criminal History Category II to Criminal
History Category VI was improper, stating that
the degree of the departure was unjustified. Ac-

cording to the appellate court, the district court
must "adequately link its departure to the struc-
ture of the guidelines" to ensure a reasonable
degree of departure and to further the goalv of
uniformity.”®

Offender Characteristics

The guidelinesv provide that offender charac-

o e 29 . .
teristics such as age,” education and vocational

skills,3-0

physical condition,”

mental and emotional conditions,>'
previous employment re-
cord,33 and family ties and responsibilities and
community ties,34
determining whether to sentence outside of the
guideline range. In 1991, several courts identi-
fied atypical circumstances and departed based

are not ordinarily relevant in

on such offender characteristics. In one case, the
circuit court affirmed a downward departure
based on the defendant’s "unique family respon-
sibility" and other circumstances. The defendant:
was a single mother who provided the sole sup-
port for herself and her two-month-old child. She
had been steadily employed for years and was
providing financial support for her l6-year-old
daughter, who herself was a single mother of a
two-month-old child.?® Similarly, the Sixth Cir-
cuit affirmed a downward departure in a case in
which the defendant, the leader of an illegal

24 See, e.g., U.S. v. Lawrence, 916 F.2d 553 (Oth Cir. 1990); U.S. v. Adkins, 937 F.2d 947 (4th Cir. 1991).

025 .S, v. Adkins, 937 F.2d at 952.
26 U.S. v. Shoupe, 929 F.2d 116 (3d Cir. 1991).
27  U.S. v, Faulkner, 934 F.2d 190 (9th Cir. 1991).
28  U.S. v, Lassiter, 929 F.2d 267 (6th Cir. 1991).
29 . USS.G. §5H1.L.
30 . U.SS.G. §5H1.2.
31 U.SS.G.§5H1.3.
32 USS.G. §5H1.4.
33 U.SS.G. §5H1.5.
34 U.SS.G. §5H1.6.
35  U.S. v.Pena, 930 F.2d 1486 (10th Clr 1991)
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gambling operation, was considered "an exem-
plary citizen," and the extent of his involvement
in civic and community activities "transform[ed)]
this case from an ordinary to an atypical one."®
In other cases, the appellate courts have upheld
downward departures based on a first offender’s
aberrant behavior,”” a defendant’s "youthful lack
of guidance,”® a defendant’s physical handi-
cap,” and a determination that a defendant’s
diminished capacity was a contributing factor to
the commission of the offense.*’

The appellate courts have reversed downward
departures in cases in which the district court
impermissibly considered the defendant’s socio-
economic 'status,d'1 the defendant’s alcohol or
drug abuse,”” and the defendant’s post-arrest
rehabilitation efforts.* The D.C. Circuit, how-
ever, remanded for resentencing a case in which
the district court refused to make a downward
departure on the basis of the defendant’s per-

sonal background. The circuit court found that

the sentencing judge had defined "socio-eco-
nomic status" too broadly and had incorrectly
concluded that U.S.S.G. §SH1.10 left him no
discretion to consider the defendant’s special
circumstances. According to the D.C. Circuit,
"Violence among family members and its atten-
dant dislocations do not follow class lingé, nor

should class lines determine whether a sentenc-
144

ing judge may consider them.

Substantial Assistance, Aggravating and
Mitigating Factors

The guidelines allow a district court to depart
downward in cases in which the defendant "has
provided substantial assistance [to the govern-
ment] in the investigation or prosecution of an-
other person who has committed an offense."®
However, the court may not depart under this
provision unless the government makes the req-
uisite motion.** The appellate courts have up-
held the district court’s determination not to

review the government’s refusal to make a motion

36 US.v. Turner, 915 F.2d 1574 (6th Cir. 1990). The Commission has amended the guidelines to indicate that
v military, civic, charitable, or public service, employment-related contributions, and similar prior good works are
not ordinarily relevant in determining whether a departure is appropriate. See U.S.S.G. §5H1.11, App. C, Amend.

No. 386.

37 US.v. Dickey, 924 F.2d 836 (9th Cir. 1991); US. v. Takai, 941 F.2d 738 (9th Cir. 1991); US. v. Pena, 930 F.2d

1486 (10th Cir. 1991).
38  U.S.v. Floyd, 945 F.2d 1096 (9th Cir. 1991).
39  U.S. v. Creenwood, 928 F.2d 645 (4th Cir. 1991).
40  U.S. v. Lauzon, 938 F.2d 326 (1st Cir. 1991).

41  U.S.v. Hatchett, 923 F.2d 369 (Sth Cir. 1991)(The district court erred in making an upward departure based on

the defendant’s socio-economic status, educational opportunities, and youthfulness).

42  Seee.g., U.S. v. Rushby, 936 F.2d 41 (1st Cir. 1991).

43 See e.g., U.S. v, Sklar, 920 F.2d 107 (1st Cir. 1990); U.S. v. Pharr, 916 F.2d 129 (3d Cir. 1990).
44 U.S.v. Lopes, 938 F.2d 1293, 1298 (D.C. Cir. 1991). The circuit court also concluded that it lacked authority to

review the adequacy of the Commission’s statement of reasons in support of its conclusion that age is not ordinarily
relevant to sentencing outside the guideline range. The circuit court stated, "That by subjecting the promulgation
of the guidelines to . . . one section of the APA, Congress affirmed that the Commission’s rulemaking was not
subject to any other provision of the APA, including those for judicial review." Id. at 1297.

45 U.SS.G. §5K1.1.

46  Seee.g., U.S. v. Harrison, 918 F.2d 30 (5th Cir. 1990); U.S. v. Deases, 918 F.2d 118 (10th Cir. 1990); US. v.

Santos, 932 F.2d 244 (3d Cir. 1991).
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pursuant to U.S.S.G. §5K1.1 in cases in which
the defendant failed to make an allegation of bad
faith,47 as well as the district court’s refusal to
make a departure for substantial assistance
based on the defendant’s motion.*® The Second
Circuit, however, has upheld a downward depar-
ture based on the defendant’s "activities facilitat-
ing the proper administration of justice in the
district court." Although the government did not
make a motion for substantial assistance, the
district court found that the defendant’s decision
to plead guilty and cooperate caused his two
co-defendants to also plead guilty. The court
determined that the defendants’ cooperation
helped alleviate the "seriously overclogged dock-
ets of the District Courts of the United States."
The appellate court found assistance in the ad-
ministration of justice to be different from "sub-
stantial assistance to the authorities" and thus is
a proper basis for a downward departure.49 The
Ninth Circuit held that once the government has
filed a motion for a substantial assistance depar-
ture under U.S.S.G. §5K1.1, it is within the
district court’s authority to exercise its discretion
in determining the appropriate sentence. The
appellate court rejected the argument that a mo-
tion pursuant to U.S.S.G. §5K1.1 limits the ex-
tent of departure to a sentence below the guideline
range and that the district court cannot depart
below the statutory mandatory minimum absent

S
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19 US.v.
50  U.S.v. Keene.933 F.2d 711 (9th Cir. 1991).
51  U.S. v.Dumas, 921 F.2d at 652.

52 U.SS.G.§5K2.0,18 US.C. § 3553(h).

53  U.S.v. Johnson, 931 F.2d 238 (3d Cir. 1991).
54 US.v.Reyes, 927 F.2d 48 (1st Cir. 1991).
55  U.S. v. Hatch, 926 F.2d 387 (5th Cir. 1991).

Garcia, 926 F.2d 125 (2d Cir. 1991).

e.g., US. v. Khan, 920 F.2d 1100 (2d Cir. 1990).
ee e.g., U.S, v. Wade, 936 F.2d 169 (4th Cir.), cert. granied, 112 S. Ct. 635 (1991).

a government motion under 18 U.S.C. § 3553(e)™
The Sixth Circuit, on the other hand, held that

"section 5K1.1 does not apply to a sentence under
section 924(c) since section 5K1.1 applies only to

departures from guideline sentences, not from
51
statutory mandatory sentences."”

The guidelines and the underlying statute allow
a district court to impose a sentence outside the
applicable range if the court finds an "aggravat-
ing or mitigating circumstance of a kind, or to a
degree, not adequately taken into consideration
by the Sentencing Commission in formulating the
guidelines that should result in a sentence differ-
: . 52
ent from that described."™ In 1991, appellate
courts continued to affirm upward departures in
cases in which district courts found that the
guideline sentence did not reflect the serious-
ness of the offense conduct. Examples include a
defendant who assaulted a large number of vic-
.53 . .
tims,” the potential for tragic consequences and
reckless endangerment of human lives in an ille-
. 54 .
gal smuggling case,” and a local sheriff who
caused a significant disruption of a government
function by eroding public confidence in law
: . - . 55 .
enforcement by his conviction for mail fraud.™

During the same period, appellate courts have
reversed upward -departures based on a high

.56 NG
level of drug purity,” extreme psychological in-

56 _U.S. v, Contractor, 926 F.2d 128 (2d Cir. 1991); U.S. v. Martinez-Duran, 925 F.2d 453 (9th Cir. 1991)..
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. _ C oo 57
Jjury to a murder victim’s family,”" and numerous
falsehoods in the defendant’s testimony. In ad-
dition, the Ninth Circuit has held that charges

dismissed or not charged as part of a plea bargain -

may not be the basis for an upward departure.*
According to the Ninth Circuit, ". . . [T]o let the
defendant plead to certain charges and then be
penalized on charges that have, by agreement,
been dismissed is not only unfair, it violates the
spirit if not the letter of the agreement."™

Appellate courts have reversed downward depar-
tures that were intended to equalize a perceived
disparity between a defendant and his co-defen-
dants.’’ According to the Second Circuit, "
[Tlhe Congressional objective was to eliminate
unwarranted disparities nationwide. An applica-
ble guideline range may seem harsh (or lenient)
when compared to that of a co-defendant, but it

“is the same range applicable throughout the
country for all offenders with the same combina-
tion of offense conduct and prior record."

A categorization of the principal departure fac-
tors decided by the appellate courts during fiscal
year 1991 is set forth below in Tables 3 to 6.
Table 3 lists factors that appellate courts have
determined warrant downward departure. Table
4, in contrast, lists factors that appellate courts
have determined do not warrant downward de-
parture. Tables 5 and 6 continue this pattern for
upward departures.

57 S@ U.S. v. Hoyungawa, 930 F.2d 744 (9th Cir. 1991).

58 . v. Goodrich, 919 F.2d 1365 (9th Cir. 1991).
59  See L S. v. Castro-Cervantes, 927 F.2d 1079 (9th Cir. 1990); U.S. v. Faulkner, 934 F.2d 190 (9th Cir. 1991)
60 . v. Castro-Cervantes, 927 F.2d at 1082.

61 Seee.g., US. v. Wogan, 938 F.2d 1446 (1st Cir. 1991); U.S. v. Alba, 933 F.2d 1117 (2d Cir. 1991); U.S. v,

Russell, 917 F.2d 512 (1 1th Cir.), cert. denied, 111 S. Ct. 1427 (1991).

62  U.S. v. Joyner, 924 F.2d at 460. -
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Table 3

DOWNWARD DEPARTURE FACTORS APPROVED BY APPELLATE COURTS
(October 1, 1991 through September 30, 1992)

FACTORS

CASES

.Defendant’s diminished capacity

United States v. Glick, 946 F.2d 335 (4th Cir. 1991)

| ‘Defendant’s extraordinary parental responsibilities
and family circumstances

United States v, Johnson, 964 F.2d 124 (2d Cir. 1992)

The losses resulting from fraudulently obtained loan
were not caused solely by the defendant’s
misrepresentation.

United States v. Gregorio, 956 F.2d 341 (1st Cir. 1992)

Defendant’s extraordinary post-offense restitution
and other ameliorative conduct.

United States v. Lieberman, 971 F.2d 989 (3d Cir. 1992)
nited States v. Garlich, 951 F.2d 161 (8th Cir. 1991)

United States v. Garlich,

Drug-smuggling "mules” who are ineligible for
§3B1.2 mitigating role adjustment

United States v. Valdez-Gonzalez, 957 F.2d 643 (9th Cir. 1992) .

Career offender. category overrepresents the
" seriousness of the defendant’s prior criminal history

United States v. Beckham, 968 F.2d 47 (D.C. Cir. 1992)

I Defendant’s steady employment and ability to stop

using drugs for more than a year prior to indictment.

United States v. Ragan, 952 F:2d 1049 (8th Cir. 1992)

Defendant’s post-offense progress in drug
rehabilitation program

Uniited States V. Maier, 975 F.2d 944 (2d Cir. 1992)

Defendant’s extraordinary acceptance of
responsibility

United States v. Rogers, 972 F.2d 489 (2d Cir. 1992)




Table 4

DOWNWARD DEPARTURE FACTORS DISAPPROVED BY APPELLATE COURTS
(October 1, 1991 through September 30, 1992)

FACTORS

CASES

Court’s dissatisfaction with career offender
| sentencing provisions

United States v. LaSalle, 948 F.2d 215 (6th Cir. 1991)

Defendant’s suicidal tendencies; prison would impair
‘| ability to make restitution o

United States v. Harpst, 949 F.2d 860 (6th Cir. 1991)

Defendant’s employment record

- United States v. Porter, 948 F.2d 1283 (4th Cir. 1991)

Defendant’s age -

United States v. Guajardo, 950 F.2d 203 (5th Cir. 1991)
cert. denied, 112 S.Ct. 1773 (1992)
United States v. White, 945 F.2d 100 (5th Cir. 1991)

Defendant’s health

United States v. Guajardo, 950 F.2d 203 (5th Cir. 1991)
cert. denied, 112 S.Ct. 1773 (1992)

. Defendant’s drug dependency

United States v. Williams, 948 F.2d 706 (1 1th Cir. 1991)

Defendant’s work in the community; defendant’s
interest in providing for those who are less fortunate

United States v. O’Brien, 950 F.2d 969 (5th Cir. 1991)
cert. denied, 113 S.Ct. 64 (1992)

| Defendant’s post-arrest rehabilitative conduct

United States v. Desormeaux, 952 F.2d 182 (8th Cir. 1991)

" Defendant’s low self-esteem resulting from ‘abuse

United States v. Desormeaux, 952 F.2d 182 (8th Cir. 1991)

Government’s use of an informant to make a
“coritrolled buy" - '

United States v. Martinez, 951 F.2d 887 (8th Cir. 1991)
cert. denied, 112 S.Ct. 1695 (1992)

| Reduce sentencing disparity among co-defendants

United States v. Minicone, 960 F.2d 1099 (2d Cir.)
cert. denied, 112 S.Ct. 1511 (1992)

United States v. Mejia, 953 F.2d 461 (9th Cir. 1991)
cert. denied, 112 S.Ct. 1983 (1992)

United States v. Vilchez, 967 F.2d 1351 (9th Cir. 1992)

Defendant’s mental and emotional condition

United States v. Fairman, 947 F.2d 1479 (11th Cir. 1991)
cert. denied, 112 S.Ct. 1503 (1992)

| Weakness of the government’s case

United States v. Brooks, 966 F.2d 1500 (D.C. Cir. 1992)

Removal of case from state court to federal court by
the prosecutor violated speedy trial act

United States v. Dockery, 965 F.2d 1112 (D.C. Cir. 1992)

Defendant shot by armed intruders and thus had been
punished

United States v. Mason, 966 F.2d 1488 (D.C. Cir. 1992)
cert. denied, 113 S.Ct 829 (1992)

Defendant’s parental and family responsibility

United States v. Chestna, 962 F.2d 103 (1st Cir.)

cert. denied, 113 S.Ct. 334 (1992)

United States v. Cacho, 951 F.2d 308 (11th Cir. 1992)
United States v. Mogel, 956 F.2d 1555 (11th Cir.)

cert. denied, 113 S.Ct. 167 (1992)

United States v. Berlier, 948 F.2d 1093 (9th Cir. 1991)

Poor quality of marihuana

United States v. Upthegrove, 974 F.2d 55 (7th Cir. 1992)




Table S

UPWARD DEPARTURE FACTORS APPROVED BY APPELLATE COURTS
(October 1, 1991 through September 30, 1992)

FACTORS

CASES

Prior similar adult conduct

United States v. Tabares, 951 F.2d 405 (1st Cir. 1991)
United States v. Lee, 955 F.2d 14 (5th Cir.)

cert. denied, 112 S.Ct. 3010 (1992)

United States v. Fawbush, 946 F.2d 584 (8th Cir. 1991)

Defendant’s intentional default on a forfeiture
agreement

United States v. Paccione, 949 F.2d 1183 (2d Cir. 1991)

Adequacy of criminal history category

United States v. Jones, 948 F.2d 732 (D.C. Cir. 1991)
United States v. Madrid, 946 F.2d 142 (1st Cir. 1991)
United States v. Tilley, 964 F.2d 66 (1st Cir. 1992)
United States v. Campbell, 967 F.2d 20 (2d Cir. 1992)
United States v. Jakobetz, 955 F.2d 786 (2d Cir.)

“cert. denied, 113 S.Ct. 104 (1992)

United States v. Carpenter, 963 F.2d 736 (5th Cir.)
cert. denied, 113 S.Ct. 355 (1992)

United States v. Carter, 953 F.2d 1449 (5th Cir.)

cert. denied, 112 S.Ct. 2980 (1992)

United States v. Lambert, 963 F.2d 711 (Sth Cir. 1992)
United States v. Spears, 965 F.2d 262 (7th Cir. 1992)
cert. denied, 113 S.Ct. 502 (1992)

United States v. Lloyd, 958 F.2d 804 (8th Cir. 1992)
United States v. Andrews, 948 F.2d 448 (8th Cir. 1991)
United States v. Schubert, 957 F.2d 694 (9th Cir. 1992)

Defendant’s extreme conduct in abusing a four-year-
old child

United States v. Phillip, 948 F.2d 241 (6th Cir. 1991)
cert. denied, 112 S.Ct. 1994 (1992)

Pattern of uncharged conduct

United States v. DeFelippis, 950 F.2d 444 (7th Cir. 1991)
United States v. O’Dell, 965 F.2d 937 (10th Cir. 1992)

Defendant’s terroristic purpose; extreme conduct

United States v. Johnson, 952 F.2d 565 (1st Cir. 1991)
cert. denied, 113 S.Ct. 58 (1992)

Remoteness of past convictions not included in
defendant’s criminal history score

United States v. Fields, 963 F.2d 105 (6th Cir. 1992)

Excessive criminal history points

United States v. Lewis, 954 F.2d 1386 (7th Cir. 1992)
United States v. Davila, 964 F.2d 778 (8th Cir.)
cert. denied, 113 S.Ct. 438 (1992)

Defendant’s increasing the security risk of a prison
by selling drugs while on duty

United States v. Siciliano, 953 F.2d 939 (5th Cir. 1992)

Defendant’s continuous scheme of deceit, sexual and
forced drug abuse, and "virtual enslavement” of the
victim and defrauding her family

United States v. Newman, 965 F.2d 206 (7th Cir.)
cert. denied, 113 S.Ct. 470 (1992)

Defendant’s continuous course of criminal conduct;
past leniency

United States v. Saunders, 957 F.2d 1488 (8th Cir.)
cert. denied, 113 S.Ct. 256 (1992)

Large quantities of drugs involved

United States v. St. Julian, 966 F.2d 564 (10th Cir.)
cert. denied, 113 S.Ct. 348 (1992)




FACTORS

CASES

Defendant’s possession of drugs with intent to
distribute while incarcerated

United States v. Ponder, 963 F.2d 1506 (11th Cir. 1992) -

The indiscriminate and uniquely dangerous nature of
weapons the defendant possessed

United States v. Dempsey, 957 F.2d 831 (11th Cir.)
cert. denied, 113 S.Ct. 241 (1992)

Victim’s death

United States v. Thegworo, 959 F.2d 26 (5th Cir. 1992)

Defendant made death threats against co-defendant
and family '

United States v. Wint, 974 F.2d 961 (8th Cir. 1992)
cert. denied, 61 U.S.L.W. 3479 (1993)

. Drug-house guard facilitated management of drug
house

United States v. Thomas, 956 F.2d 165 (7th Cir. 1992)

Defendant’s extortionate acts disrupted city’s public
works bidding process

United States v. Sarault, 975 F.2d 17 (Ist Cir. 1992)

Three-hour high-speed chase while transporting
illegal aliens ‘

United States v. Hernandez-Rodriguez, 975 F.2d 622 (9th Cir. 1992)




Table 6

UPWARD DEPARTURE FACTORS DISAPPROVED BY APPELLATE COURTS
(October 1, 1991 through September 30, 1992)

FACTORS CASES

Defendant’s juvenile convictions for dissimilar , United States v. Thomas, 961 F.2d 1110 (3d Cir. 1992)
conduct; likelihood of recidivism; parole revocations

Concerns for national security where the defendant United States v. Tsai, 954 F.2d 934 (3d Cir.)
was convicted of violating the Arms Export Control cert. denied, 113 S.Ct. 93 (1992)
Act '

Defendant’s "special skill" in manufacturing ' United States v. Eagan, 965 F.2d 887 (10th Cir. 1992)
methamphetamine




Chapter Four

Guideline Training
and Education

In 1992, the Commission provided guideline
application assistance in a variety of forms for
those involved in the sentencing process:

Training. During the year, the Commission
coordinated and participated in training ses-
sions across the country on guideline applica-
tion and sentencing-related matters for
judges, probation officers, prosecutors, de-
fense attorneys, and others.

Hotlines. Commission staff responded to
telephone inquiries about application of the

sentencing guidelines from judges and their

staffs, probation officers, assistant U.S. attor-
neys, and defense attorneys.

Publications and Training Materials.
During 1992, the Commission published re-
source materials and prepared a number of
training and educational materials in re-
sponse to requests from criminal justice prac-
titioners.

Training

Congress authorized the Commission to "de-
vise and conduct periodic training programs of
instruction in sentencing techniques for judicial
and probation personnel and other persons con-
nected with the sentencing process." 28 U.S.C.
§ 995(a)(17) and (18). The Commission recog-
nized that an evolving guideline system along
with the steady influx of new practitioners cre-
ates a continuing need for effective training pro-
grams and materials. In 1992, the Commission
provided training to 4,400 individuals at more
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than 100 training sessions across the country.
Participants included circuit and district court
judges, probation officers, prosecuting and de-
fense attorneys, investigative case agents, con-
gressional staff members, law clerks, and other
government agency personnel. The Commission
continued its collaborative training efforts with
The Federal Judicial Center and the Depart-
ments of Justice and the Treasury to develop and
refine permanent, academy-based guideline
education programs.

In early 1992, the Commission conducted two
week-long national training seminars for proba-
tion officers, the first in San Diego, California,
February 9-14, and the second in Tampa, Flor-
ida, March 8-13. In addition to the 200 attending
probation officers, 16 district court judges par-
ticipated.

At the seminars, Commission faculty provided
intensive training on selected guidelines, guide-
lines for organizational defendants, and signifi-
cant. amendments. Participants also received
instruction on developing case law and related
sentencing issues, ASSYST (see discussion be-
low), and policy statements for revocation of pro-
bation and supervised release. At the Commission’s
invitation, the Probation Division of the Admin-
istrative Office of the U.S. Courts presented a
half-day seminar on preparing the presentence
report for organizational defendants.

The Commission is grateful to the following pro-
bation officers who served as faculty for the Com-
mission’s training on organizational guidelines:
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Eastern Wisconsin
Southern New York
Southern California

JoAnn Coates:
Harold Greenberg
Renee Herriott -

Paul Larned Eastern Michigan
Jay Meyer Minnesota

Paul Michener Eastern Pennsylvania
Craig Saigh Nebraska '

Kenneth Young Northern California

In addition to Probation Division staff members
Magdeline Jensen and Kim Whatley, the follow-
ing probation officers served as faculty members
presenting the presentence report material:

Southern Florida |
New Jersey

- Western New York
Southern Florida
Eastern Pennsylvania

Michael Berg
Michael Higgins.
Kevin Lyons
James Lyons
Paul Michener -

Court Personnel

The Commission continued to participate in The
Federal Judicial Center’s orientation program for
newly appointed judges, providing two days of
training to 68 judges at five programs. ® In addi-
tion, Judges of the Second and Eighth Circuits
discussed guideline senteneing issues with Com-
missioners 'and staff at a Sentencing Institute
held in Lexington, Kentucky, in March 1992,
sponsored by The Federal Judicial Center and
the Federal Bureau of Prisons.

In 1992 the Commission presented three days of
guideline application training to 550 new proba-
tion officers during six orientation programs at
the National Probation and Pretrial Services
Academy near Baltimore, Maryland. Addition-
ally, a new one-day workshop on Chapter Seven

of the Cuidelines Manual (Violations of Preba-

tion and Supervised Release), specifically de-
signed- for new officers, was offered during the

program.

In conjunction with the Department of Justice’s
Advocacy Institute, the Commission in 1992 pro-
vided guideline_training to approximately 350
newly dppointed assistant U.S. attorneys at the
Basic Criminal Trial Advocacy Program in Wash-
ington, D.C., and the Federal Practice Skills Semi-
nars held in various cities across the country.

Working together, the Department of Justice and
the Commission designed a 20-hour video series-
on advanced guideline application issues. Lec-
tures and case scenarios highlighted the series,
focusing on such issues as relevant conduct,
multiple counts, and senténcing of organizations.
The package of nine cassettes with accompany-
ing training materials is distributed to U.S. Attor-
ney offices throughout the country. -

During 1992, the Commission responded to the
need for increased defense attorney training by
organizing an informal task force of repre-
sentatives from the Commission, the Administra-
tive Office of the U.S. Courts, and The Federal
Judicial Center, and the Federal Defenders of-
fice. The task force goal is to enhance training
opportunities for defense attorneys across the
nation, particularly Criminal Justice Act panel
attorneys. o

Local Training

In 1992 the Commission responded to requests
for training by conducting training programs in
40 localities with an approximate combined' at-
tendance of 1,700. A majority of the requests for
training came from probation officers, but many

63 Two of these programs were held in Atlanta, Ga., two in Denver, Co., and one in Richﬁlond, Va. >- ,
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came from judges, defense attorneys, prosecu-

tors,. and -appellate court staff attorneys.

Throughout the year, Commissioners and staff

lectured widely on sentencing issues at training
sessions; academic seminars, judges’ meetings,
and professional conferences. In addition, Com-
mission staff made eight presentations about the
organizational sentencing guidelines to groups of
prosecuting and defense attorneys and business
officials. "~ '

Investigative Agents

The Commission responded to Treasury Depart-
ment requests for guideline training of senior
investigative agents from the Bureau of Alcohol,
Tobacco, and Firearms conducted at the Federal
Law Enforcement Training Center (FLETC) in
Glynco, Georgia. A collaborative program with
the Financial Fraud Institute provided additional
training for case agents. In the fall of 1992, the
Commission ‘staff and FLETC representatives
successfully transferred this training responsi-
bility to several experienced U.S. probation offi-
cers:

Ceorgiav Middlej
- Alabama Middle

Minnesota

Robert C. Hughes, Jr.
Robert P. Longshore
Jay Meyer :

Paul Michen_ér ,
Michael A. Nissen
Franklin J. Olvera
Oscar Stephenson, Jr.
Thomas N. Whiteside

“Eastern Pe‘nnsylvania'
Western Michigan
Western Texas
Northern Alabama
South Carolina

Hotlines .

Th,e Commission’s judge and probation officer
hotline and attorney hotline continued to assist

federal judges, probation officers, assistant U.S. -

attorneys, and defense attorneys with guideline
application. Initially envisioned as temporary

services, the hotlines have become invaluable
sources of continuing education for both practi-
tioners and Commission staff and prompted the
decision to make them permanent components of
the Commission’s guideline education and train-
ing efforts. The hotlines are open to callers Mon-
day through Friday between 8:30 a.m. and 5:30
p.m., EST.

In an advisory capacity, the hotlines assist call-
ers in applying the sentencing guidelines. Sub-
ject to the caution given all callers that hotline
advice is neither binding on the court nor to be
represented as the official position of the Sen-
tencing Commission, staff answer questions not
involving subjective judgments. Those questions
involving a subjective determination by the
judge, such as whether a defendant should re-
ceive an adjustment for acceptance of responsi-
bility, are answered by reference to pertinent -
guidelines, commentary, or policy statements.
For debatable questions or interpretations of cor-
rect application, staff assist the caller in under-

_standing alternative approaches, emphasizing
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that such decisions are left to the courts.

Calls Received in 1 992

The judge and probation officer hotline re-
sponded to 2,036 questions in 1992, an average
of 170 questions per month. Since its inception,
this hotline has responded to more than 10,000
questions from probation officers, judges, and
law clerks. ' '

Table 7 organizes by guideline section the ques-
tions received by this hotline in 1992. The great-
est number of questions (200) related to the
criminal history guidelines. Inquiries regarding
probation and supervised release violations and
questions regarding drugs ranked second, each
with 136, followed by multiple counts (124),
relevant conduct (112), and career offenders and

.

armed career criminals (110).




Table 7

HOTLINE CALLS BY GUIDELINE SECTION'
(October 1, 1991 through September 30, 1992)

CHAPTER 1: INTRODUCTION AND APPLICATION PRINCIPLES
Application ’
Relevant Conduct
Other Information to be Used
Interpretation of Cross References
- Use of Certain Information

CHAPTER 2: OFFENSE CONDUCT
Offenses Against the Person
Offenses Involving Property
Offenses Involving Public Officials
Offenses Involving Drugs
Offenses Involving Criminal Enterprise and Racketeering
Offenses Involving Fraud or Deceit
Offenses Involving Prostitution, Sexual Exploitation of Minors, and Obscenity
Offenses Involving Individual Rights
Offenses Involving Administration of Justice
Offenses Involving Public Safety
Offenses Involving Immigration, Naturalization, and Passports
Offenses Involving National Defense
Offenses Involving Food, Drugs, Agricultural Products
Offenses Involving Prisons and Correctional Facilities
Offenses Involving the Environment
Antitrust Offenses
Money Laundering and Monetary Transaction Reporting
Offenses Involving Taxation
Other Offenses '

CHAPTER 3: ADJUSTMENTS
Victim-Related Adjustments
Role in the Offense
-Obstruction
Multiple Counts
Acceptance of Responsibility

CHAPTER 4: CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD .
Criminal History
Career Offender and Armed Career Criminal.
Criminal Livelihood

CHAPTER 5: DETERMINING THE SENTENCE
Sentencing Table
Probation
Imprisonment/Sentencing Optlons
Supervised Release
Restitution, Fines, Assessments, Forfeitures
Implementing the Total Sentence of Imprisonment
Specific Offender Characteristics

Departures

47
12

1

3
P
1

136
12

10

38 -

11
27

12
11

11
48
40

18
53
46
124
19.

200

110

12
32
20
46
84

46 .



CHAPTER 6: SENTENCING PROCEDURES AND PLEA AGREEMENTS

Sentencing Procedures 3
Plea Agreements . - : - S 10
CHAPTER 7: VIOLATIONS OF PROBATION AND SUPERVISED RELEASE
Introduction to Chapter Seven o 10
Probation and Supervised Release Violations o ' 136
CHAPTER 8: SENTENCING OF ORGANIZATIONS C - 20
OTHER QUESTIONS : ,
Amendments 42
Miscellaneous : ' ‘ 22
Old Law/New Law - ' 33
PSR ‘ , ‘ ' 9 .
Statutory/Legal ‘ o 59
Juvenile ‘ : ' 6
Monitoring ' - 8
Statement of Reasons -3
ASSYST | : 2
Other Questions ' o 25
TOTAL QUESTIONS S ' 2,036

*Jﬁdge and Probation Officer Hotline only.
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Table 8 shows the number of calls made from
each district to the judge and probation officer
hotline in 1992. The table provides a national
breakdown of hotline use by probation offices; it
should not be interpreted as indicating any dis-
trict’s level of guideline application proficiency.

During 1992, the attorney hotline responded to
several hundred guideline application questions
from assistant U.S. attorneys and defense attor-
neys.

Hotline Quality Control

In the process of responding to hotline questions,
Commission training and legal staff regularly
consult with each other to ensure that questions
are fully researched and accurately answered. To
assist with quality control, staff maintain a log of
calls received and the responses provided. The
- Commission began this log in 1988 using a com-
puter program specifically developed to docu-
ment hotline calls. The program provides an
easily accessible database that allows staff to
~ check whether a similar question has been asked
previously, thereby speeding research efforts and
enabling more consistent and accurate re-
sponses. ‘

In response to requests from probation officers,
the Commission developed a similar computer
program for use in probation offices across the
nation. Called "SC_HELP" (Sentencing Com-
mission Hotline Extended Library Program), the
program was field tested in 1991 and distributed
early in 1992. SC_HELP allows probation offi-
cers to develop their own database of questions
and answers on a variety of topics (e.g., guideline
application, procedural issues, local rules). The
program also includes Volume V of the Commis-

sion’s Most Frequently Asked Questions About
the Sentencing Guidelines. s

Temporary Assignment Program

The Commission’s temporary assignment pro-
gram for probation officers, assistant U.S. attor-
neys, and assistant federal defenders has proven
successful in promoting guideline application
training and in providing a link between the
Commission and practitioners. Temporary duty
for probation officers consists of a six-week as-
signment. The average attorney detail lasts six
months. While at the Commission, participants
help staff the hotlines, become involved in the
amendment process, and assist with various pro-
jects. The Commission bears the cost of the par-
ticipants’s travel, per diem, and living expenses
during the temporary assignment.

~ Twenty-one probation officers representing 16

districts-and 20 different offices participated in
the Commission’s temporary assignment pro-
gram in 1992. The home districts of these offi-
cers represent a diverse . geographical
constituency and provide the Commission with
broad insight into sentencing practices in various
regions. Since the program’s inception, 79 offi-
cers representing 39 districts have participated.
Probation officers from nine additional districts
have been scheduled for 1993-94. Since it began
in 1988, five assistant federal defenders and
seven assistant U.S. attorneys have participated
in the visiting attorney temporary assignment

- program.
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Both those on temporary assignment and the
Commission benefit from this program. During
their tenure at the Commission, program partici-
pants become proficient in guideline application
and gain exposure to the many different types of
cases sentenced in the federal system. They also
acquire a broader perspective of the criminal
justice system through observation of Commis-
sion operations and guideline development and
refinement. These probation officers and attor-
neys return to their districts as valuable resource




HOTLINE CALLS BY DISTRICT"

Table 8

(October 1, 1991 through September 30, 1992) -

District Number District Number
Alabama Missouri -
" Northern 12 Eastern 41 -
Middle:: 5 Western 15
, ) Southern . S * Montana T 44
"~ Alaska 15 Nebraska 10
Arizona 23 Nevada 8
. Arkansas New Hampshire ~ o
Eastern 15 New Jersey 34
Western 12 - New Mexico 42
- California ) . New York
Northern 50 Northern 12
" Eastern 11 Eastern- 7
.. Central 26 Southern 25
Southern 13 Western 18
" Colorado 18 North Carolina
Connecticut” . - .20 Eastern 36
Delaware L 40 Middle 22
 District of Columbia® 6 ~ Western 18
"Florida . ’ North' Dakota 12
‘Northern 16 Ohio
‘Middle 19 Northern 14
Southern 95 Southern 34
Georgia . Oklahoma
Northern 18 . Northern . 8
Middle 6 Eastern 7
Southern * . .9 Western 12
Guam. 5, Oregon 11
Hawaii 19 Pennsylvania
Idaho 13 " Eastern 58
Hlinois Middle .25
" Northern 60 Western 8
" Central © 16 Puerto Rico 44
‘Southern 9 Rhode Island 18.
Indiana . South Carolina -6
" “Northern " 34 South Dakota 21 -
! " Southern . . 12 Tennessee :
lowa - o Eastern 16
Northern 9 Middle 15
"-Southern 15 Western 35
~ Kansas ) - Texas '
Kentucky Northein 17
Eastern 5 Eastern 22
Western 13 Southemn- 45
Louisiana ' ‘Western 37
Western 52 Utah 28
" Eastern .22 Vermont 18
Middle S Virgin Islands 4
Maine 16 Virginia
Maryland 29 - Eastern 79
. Massachusetts 6 -Western 17
" Michigan Washington
Eastern 21 Eastern’ 1
«  Western 6 . “Western 17
_ Minnesota 9 West Virginia
Mississippi Northern 21
Northein 12 Southern 16
Southern 20 Wisconsin
T Eastern 18
Western 18
Wyoming 9

‘Judge and pr'obatibn officer hotline only.
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persons. Ihrough,interacﬁon with officers and
attorneys who apply the guidelines on a regular
basis, the Commission benefits by acquiring a

better understanding of the practical concerns
confronting practitioners.- '

The following probation officers partlclpated in the Commission’s temporary assngn-
ment program in 1992:

Probation Officer
Todd Sanders

Shari McCoy

Rodger Brisko
Belinda English

Dee Howard

Julie Belt

Henry Enrique Saldana
Billy Maples '
Kristine Disney A
Phillip L. Kirk

Beth Ault

Gloria Garber

Mike Pascarella
Frank Olvera

Ed Cottrell

Tom Goleman

Mary Frances Barnes
Bill Cazales

Jim Schloetter
‘Donna Bailey

Jim Dier

City (District)
Seattle, WA (Western Washmgton)

Washington, DC (Washington, DC)
Houston, TX (Southern Texas)

Detroit, MI (Eastern Michigan)

Austin, TX (Western Texas)
Minneapolis, MN (Minnesota)

McAllen, TX (Southern Texas)
Shreveport, LA (Western Louisiana)
Oklahoma, OK (Western Oklahoma)
Durant, OK (Eastern Oklahoma)
Richmond, VA (Eastern Virginia)
Miami, FL (Southern Florida)
Philadelphia, PA (Eastern Pennsylvania)
San Antonio, TX (Western Texas)
Alexandria, VA (Eastern Virginia)
Shreveport, LA (Western Louisiana)
Anchorage, AK (Alaska)

Corpus Christi, TX (Southern Texas)
San Francisco, CA (Northern California) .
Honolulu, HI (Hawaii) ‘
Wichita, KS (Kansas)

Dan Bach

Deborah Dealy-Browning

Assist. Federal Defender

Michael Dwyer
Jackie Rubin

The following assistant U.S. attorneys and assistant federal public defenders partici;
pated in the Commission’s temporary assignment program in 1992:

City (District) :
Madison, WI (Western Wisconsin)

Eugene, OR (Oregon)

City (District

East St. Louis, IL (Eastern Missouri, Western Ilhnms)

Miami, FL (Southern Florida)
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Publications and Training
Materials

The Commission published in March 1992 Vol-
ume V of Most Frequently Asked Questions About
the Sentencing Guidelines, which comprises 125
questions and answers that address substantive
areas of concern in guideline application identi-
fied through hotline calls and Commission train-
ing seminars. The Commission also publishes
annually a summary entitled Amendment High-
lights, which offers a synopsis of new substantive

and clarifying amendments. The Commission’s bi- -

annual Selected Guideline Application Deci-
sions, organized by pertinent guideline section
and judicial circuit, summarizes selected cases
involving application of the guidelines or related
sentencing issues.

ASSYST

: The Commission coordinated improvements
and modifications to the ASSYST software used

by probation officers and others as an aid to

guideline application. In its most recent version

(ASSYST 1.3), improvements included the in-
corporation of guideline amendments, 42

months of applicable case law by individual -

guideline section, and several additional ele-
ments for the presentence report "shell." In addi-
tion, function keys were updated to include
1992 guideline text and commentary. This ver-
sion of ASSYST incorporates four editions of the
Guidelines Manual to assist with ex post facto
considerations. The updated software was made
available during the fall to U.S. probation of-
fices, the Executive Office of U.S. Attorneys,
federal public defenders, the American Bar As-
sociation, and the National Association of Crimi-
nal Defense Lawyers.
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Chapter Five
Research

A. MONITORING

Background and Data
Collection Activities

Statutory Requirements

The Commission collects, prepares, and ana-
lyzes data on guideline sentences to support its
varied activities. As authorized by Congress, the
Commission has numerous research responsi-
bilities, including:

e the establishment of a research and develop-
ment program to serve as a clearinghouse and
information center for the collection, prepa-
ration, and dissemination of information on

~

federal sentencing practices (28 U.S.C.
§ 995(a)(12));

e the fmblication of data concerning the sen-
tencing process (28 U.S.C. § 995(a)(14));

e the systematic collection and dissemination
of information concerning sentences actually
imposed and the relationship of such sen-
tences to the factors set forth in section
3553(a) of title 18, United States Code
(28 U.S.C. § 995(a)(15)); and

e the systematic collection and dissemination

of information regarding the effectiveness of
sentences imposed (28 U.S.C. § 995 (a)(16)).

In large part, the Commission’s systematic col-

lection and reporting of information on guideline
cases drives the agency’s reséarch mission. As
required by Congress: '

35

The appropriate judge or officer shall submit
~ to the Commission in connection with each
sentence imposed (other than a sentence im-
posed for a petty offense, as defined in title
18, for which there is no applicable sentenc-
ing guideline) a written report of the sentence,
the offense for which it is imposed, the age,
race, and gender of the offender, information
regarding factors made relevant by the guide-
lines, and such other information as the Com-
mission finds appropriate. The Commission
shall submit to Congress at least annually an
- analysis of these reports and any recommen-
dations for legislation that the Commission
concludes is warranted by that analysis

(28 U.S.C. § 994(w)).

Pursuant to its authority under 28 U.S.C.
§8§ 994(w) and 995(a)(8), and after discussions
with the Judicial Conference Committee on
Criminal Law and the Administrative Office of
the U.S. Courts (AO), the Commission requested
that probation offices in each judicial district
submit the following documents on every defen-
dant sentenced under the guidelines:

e Presentence Report (PSR)

e Guideline Worksheets

e Report on the Sentencing Hearing (statement
of reasons for imposing sentence as required
by 18 U.S.C. § 3553(c))
Written Plea Agreement (if applicable)
Judgment of Conviction

USSC Data Collection

Throughout fiscal year 1992 (October 1, 1991,
through September 30, 1992,
"1992"), the Commission continued to expand

hereinafter

the scope of its computerized data file on defen-
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dants sentenced under the guidelines. On an
ongoing basis, the Commission collects data in
three major modules:

Module I, Receipt Control, is a document
control system that provides a mechanism for
identifying cases. Module II, Basic Sentenc-
ing Information, collects sentencing information
on each defendant as documented in the Judg-
ment of Conviction order, as well as statutory and
guideline provisions from the Presentence Re-
port and Report on the Sentencing Hearing.
Module III, Guideline Application and De-
partures, captures the complete range of guide-
line decisions made by the court and departure
information on each case.

A fourth data collection module, the Probation
and Supervised Release Violation Module,
monitors court decisions regarding probation and
supervised release violations; however, due to
conflicting interpretations of the statute, some
circuits do not use the Commission’s Chapter
Seven policy statements on revocations, biasing
current data collection efforts.

A new data collection system to track appeals has
been developed and pretested, and work is pro-
gressing on additional modules that will record
real offense factors, detailed criminal history
- characteristics, and sentencing data for organ-
izational defendants.

The Monitoring data file for 1992 provides the
Commission and the public with frequencies and
descriptive statistics on all guideline cases sen-
tenced within the past fiscal year. This file, with
individual is available

through the Inter-University Consortium for Po-

identifiers deleted,

litical and Social Research at the University of
Michigan. The Commission makes additional
datasets available to the Consomum on a regular
basis. :

Data Collection Issues

‘The Commission received documentation on

38,258 cases sentenced under the Sentencing
Reform Act between October 1, 1991, and Sep-
tember 30, 1992.°  As used in this report, a

"case" is defined as a s1ngle sentencmg event for
a single defendant (even if it includes multiple
indictments or multiple convictions consolidated
for sentencing).

With the elimination of sentencing factors from
the AQ’s Federal Probation Sentencing and Su-
pervision Information System (FPSSIS) data en-
try system, the Commission has no direct way to
ascertain the ratio of guideline to pre-guideline
cases or the rate in which guideline cases are
reported to the Commission. Despite possible
repomng problems experienced by the Monitor-
ing data system, however, differences in general
charactenstlcs or descriptive statistics about the
national populartlon of defendants sentenced pur-
suant to the glli(lelines are expected to be minor.
However, reporting problems specific to individ-
ual districts or offices may result in more sub-
stantlal. difficulties if gen_erahzatlon_s are made to
the actual district populations. It is important to
note that all data collected and analyzed by the
Commission reflect only reported populations
(i.e., cases in which appropriate documentation
was forwarded to the Commission)..

While the degree of potential non-reporting is

"estimated to be small, further study would be

64  Reported figures exclude cases involving solely pefty offenses, organizational defendants, or diversionary
sentences. The USSC Monitoring data file used for this report, MONFY92, includes defendants sentenced during
fiscal year 1992 for which information was received by the Commission as of January 26, 1993.
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required. to uncover any biases associated with
non-reporting. For example, one known reporting
bias arising from fewer reported magistrate cases

is the potential for slightly higher rates of impris-

onment, longer average prison terms, and fewer

cases among less serious crimes. Other unknown

reporting biases could enhance or counteract
these lnases

As noted previous_ly, the Commission should re-
ceive up to five documents on each case sen-
tenced pursuant to the guidelines. In 1992, the
Commission received Presentence Reports
(PSR) for 97.1 percent of the cases (in an addi-
tional 1.5% of the cases the PSR was known to
have been waived) and Judgment of Conviction
Orders for 99.4 percent of the cases.

The submission rate for the Repon on the Sen-
tencmg Hearing (statement of reasons) has in-
creased significantly durmg the past five years,
rising to 94.0 percent for cases sentenced in
FY1992 compared to 92.4 percent in FY1991,

79.1 percent in FY1990, 65.0 percent in 1989,

~and 40.0 percent in 1988. The incorporation of
the Report on the Sentencing Hearing within the
Judgment of Conviction Order (AO 245 S, Rev.
7/90) has enhanced both the submission and
uniformity of this information. See Table 9 for the
submission rate of documents by circuit and
district. Guideline Worksheets were received for

v 85 9 percent of the cases, and Written Plea

Agreements or other comparable documems for
62 3 percent of the cases. 08

65  Table 9 does not report the submission rate of written plea agreements by circuit and district. Because the
Commission cannot always determine the applicability of a written plea agreement in a particular case, it is
_+ difficult to establish a baseline of what should be recelved Table 9 also does not include the submission rate of

worksheets.



Table 9

DOCUMENT SUBMISSION RATE BY CIRCUIT AND DIVSTRI('_JT’ S
(October 1, 1991 through September 30, 1992) ' o o

Judgment of Report on the

57 " Presentence Report . .

CIRCUIT Conviction Order _ P Sentencing Hearing -
District Number Received =~ Not Received Received Not Received Waived Received Not Received

Istric of Cases n % n % n % n % n % n % n %

TOTAL 38,258 38,033 99.4 225 0.6 37,157 97.1 520 14 581 1.5 35,958 940 2,300 6.0

District of Columbia 522 516 989 6 1.2 521 99.8 i 0.2 0 00 - 520 99.6 2 0.4

©

Massachusetts : 332 330
New Hampshire 88 88
Puerto Rico 335 332
Rhode Island : © 186 186

Connecticut 244 244 100.0 0 0.0 243 99.6 1 04 0 0.0 . 239 98.0 5 2.1

- New York N i
Eastern 1,382 1,379 99.8 3 02 1,365 98.8 17 12 0 0.0 1,333 96.5 49 - 36
Northern ’ 298 257 86.2 41 13.8 253 849 6 2.0 39 13.1 294 98.7 4 13
Southern 992 990 99.8 2 02 985 99.3 6 0.6 1 0.1 800 80.7 192 7194
Western ’ 198 198 -100.0 0 0.0 195 98.5 0 0.0 3 15 197 99.5 1 0.5
Vermont ‘ . 136 136 . 100.0 0 0.0 136 1000 0 0.0 0 0.0 136 100.0 0 0.0

Delaware 115 115 1000 0 0.0 114 99.1 0 0.0 1 0.9 113 98.3 2 17
New Jersey- 640 639 9938 1 02 640 1000 0 0.0 0 0.0 639 99.8 1 02
Pennsylvania ) . . : ’
Eastern 865 865 1000 0 0.0 848 98.0 4 0.5 13 1.5 862 99.7 3 04
" Middle 261 . 261 1000 0 0.0 261 1000 0 0.0 0 00 260 99.6 1 04
Western - 258 258 1000 0 0.0 249 96.5 6 23" 3 12 256 99.2 227 08
Virgin Islands 93 93 1000 0 0.0 91 97.9 2 22 0 0.0 93 100.0 0 " -00

Maryland 371 371 100.0 0 0.0 364 98.1 7 19 0 0.0 361 973 10 - 27
North Carolina ' - . ) . R
Eastern 402 399 993 3 08 347 863 2 05 53 132 388 96.5 14 35
Middle 319 319 1000 0 0.0 319 1000 0 0.0 0 0.0 318 997 1 03
Western .57 543 993 4 07 534 976 6 1.1 7 13 533 974 14 26
South Carolina o528 527 998 1 02 523 991 T 02" 4 08 520 985 8 1.5
Virginia ' .

Eastern - " 1,110 1,101 992 9 08 1031 929 1 10 68 6.1 943 850 167 ' 15
Western 410 409 998 1 02 404 985 0 0.0 6 15 401 978 9. 22
West Virginia : - ’
Northern , ©189 188 995 1 0:5 187 989 2 1.1 0 0.0 187 989 2 .11
Southern ' 391 388 992 3 08 390 997 1 03 0 0.0 387 99.0 4 10

Louisiana : .
Eastern ' . 481 - AT 99.2 4 08 458 95.2 23 48 0 0.0 - 478 994 3 706
‘Middle ' 38 38 100.0 0 0.0 38 100.0 0 0.0 0 0.0 138 100.0 0 0.0
Western . 231 231 1000 0 0.0 229 99.1 1 04 1 04 225 974 6 26

Mississippi ’ ’ : o
Northern 135 135 1000 0 00 135  100.0 0 0.0 0 0.0 135 100.0 0 00
Southern ’ 211 210 995 1 05 211 1000 0 0.0 0 0.0 211 100.0 0 0.0

Texas ’
Eastern 296 294 993 2 0.7 296  100.0 0 0.0 0 0.0 295 99.7 1 03
Northern 837 835 99.8 2 02 836 99.9 1 0.1 .0 0.0 835 99.8 2 0.2
Southern 1,646 1,642 998 4 0.2 1,606 97.6 5 03 35 T 21 1,579 959 67 4.1
Western 1,581 1,577 998 4 0.3 1,516 959 8 0.5 57 36 1,518 960 63 4.0



Judgment of Report on the

i Presentence Report
CIRCUIT Conviction Order P Sentencing Hearing
District Number Received Not Received . Received  Not Received Waived Received Not Received
istric of Cases " n % n % n % n % n % n % n %

Kentucky

Eastern P 312 312 1000 0 0.0 311 99.7 0 - 00 1 0.3 311 99.7 1 03

Western - . 417 415 995 2 0.5 347 832 64 154 6 14 402 96.4 15 ‘ 36
‘Michigan . : : . . )

Eastern . 792 © 789 996 3 04 790 99.8 0 00 2 03 785 99.1 7 09
" Western . ., g - 175 - 175 1000 0. 0.0 175 100.0 0 0.0 0 0.0 172 98.3 3 17
©Ohio .

. Northern 466 466 100.0 0 0.0 466 100.0 0 0.0 0 0.0 460 98.7 6 13
‘Southern . 541 538 995 3 0.6 540 99.8 0 0.0 1 02 | 531 982 10 .19
Tennessee . .

Eastern : 379 . 358 945 21 55 368 911 -1 03 10 26 357 94.2 2 58

Middle - 260 260 100.0 0 0.0 248 954 6 23 6 23 192 73.9 68 262

Western . 466 464 99.6 2 04 465 99.8 0 0.0 1 0.2 443 95.1 23 49

Tllinois .
Central 288 288 100.0 0 0.0 276 95.8 7 24 5 1.7 284 98.6 4 14
Northern } . 814 812 99.8 2 03 783 96.2 31 38 0 0.0 695 85.4 119 146
Southern X 197 196 99.5 1 0.5 188 95.4 4 20 5 25 197 100.0 0 0.0
Indiana . S
. Northern - E 180 178 98.9 2 1.1 177 98.3 3 1.7 0 00 178 98.9 2. 11
‘Southern 209 209 1000 0 0.0 204 97.6 1 0.5 4 19 208 99.5 1 0.5
Wisconsin o : . .
Eastern 306 306 1000 0 00 298 974 2 0.7 6 . 20 - 303 99.0 3 . 1.0

Western - 104 104 100.0 0 0.0 .104 1000 0 0.0 0 0.0 101 97.1 3. 29

Arkansas . .
Eastern . 267 266 996 1 04 239 895 26 9.7 2 08 . 266 996 1 04
Western 110 110 1000 0 0.0 110 1000 0 0.0 0 0.0 110 1000 0 00

Iowa : . . : )

‘Northern . 114 114 1000 0 0.0 . 114 1000 0 0.0 0 0.0 110 96.5 4 35
Southern ) 140 140 1000 0 0.0 140 100.0 0 0.0 0 0.0 140 1000 0 . 00

Minnesota 355 355 1000 0 0.0 352 992 0 00 3 0.9 355 1000 0 - 00

Missouri -

Eastern 267 266 996 1 04 261 978 6 23 0 0.0 229 85.8 38 142
Western 322 21 997, 1 03 321 997 1 03. 0 00 . 321 99.7. 1 .03

Nebraska . 180 - 179 994 1 06 168 933 12 67 0 00 177 983 3 17

North Dakota 128 128 1000 0 00 121 945 0 00 7 5.5 127 99.2 1 08

0 0 0.0 201 100.0 0 .00

_ South Dakota 201 201  100.0°

0.0 201 100.0 0 00

83

Arizona .. 1,090 1,081 9 0.8 1,007 924 82 75 1 0.1 1,058 97.1 32 29

California . i ) . o
Central . 1,173 1,173 100.0 0 0.0 1,167 99.5 5 04 1 0.1 498 425 675 57.5
Eastern . 565 563 99.7 2 04 515 91.2 1 02 49 8.7 544 963 21 . 37
‘Northern . 249 245 984 4 1.6 248 99.6 1 04 0 0.0 204 819 45 18.1
Southern 1,383 1,382 99.9 1 0.1 1,377 99.6 6 04 0 0.0 1,105 79.9 278 20.1

Guam 70 70 1000 0 00 69 98.6 1 14 0 0.0 68 97.1 2 29

Hawaii . 214 - 214 1000 0 0.0 - 11 519 71 332 32 15.0 214 ° 1000 0 - 00

Idaho 68 68 100.0 0 0.0 68 100.0 0 0.0 0 0.0 67 98.5 1. .15

Montana . o 210 210 1000 0 0.0 185 88.1 0 0.0 125 119 209 99.5 1 05

Nevada 384 365 95.1 19 50 383 99.7 1 0.3 0 0.0 369 96.1 15 39

Northern Mariana Islands - 1 1 1000 0 0.0 1 100.0 0 0.0 0 0.0 1 100.0 0 00

Oregon 579 578 99.8 1 02 577 99.7 1 0.2 1 0.2 568 98.1 11, | 19

Washington )

-Eastern : 292 292 100.0 -0 0.0 172 589 8 2.7 112 384 277 949 15 5.1

Western ) 369 368 99.7 1 03 368 99.7 1 03 0 0.0 368 99.7 1 03



Judgment of Report on the

o, Presentence Report P

CIRCUIT Conviction Order P Sentencing Hearing

Distri Number Received Not Received Received Not Received ~  Waived Received - Not Received
istrict of Cases n % n % n % n % n % n % n %

Colorado ] . .
Kansas o 228 228 1000 0 0.0 227 99.6 0 0.0 1 04. 227 996 1. 04
New Mexico .- . 564 562 99.7 2 0.4 562 . 99.7 2 04 0 00 - 557 9838 7 12
Oklahoma ' '
Eastern 62 © 62 1000 0 0.0 62 1000 0 0.0 0 0.0 62 100.0 0 0.0
Northern 167 166 99.4 1 0.6 167 100.0 0 0.0 - 0 00 165 98.8 .2 12
Western 229 229 100.0 0 00 228 99.6 0 0.0 1 0.4 224 97.8 5 22
Utah - 252 251 . 996 1 04 251 99.6 1 04 0 0.0 251 99.6 1 04
Wyoming 81 80 988 1 12 81 1000 0 0.0 0 0.0 79 - 915 -27 25

Alabama :
© Middle 304 304 1000 0 0.0 304 1000 0 0.0 0 0.0 . 304 1000 0. 00
Northern 311 306 984 5 1.6 309 994 2 0.6 0 0.0 308 99.0 3 1.0
Southern 311 310 99.7 1 03 310 99.7 1 03 0 0.0 310 99.7 1 03
Florida
Middle - 1,025 1,025 100.0 0 0.0 1,016 99.1 5 0.5 4 04 1,017 . 992 8 0.8
Northern 320 320 1000 0 0.0 320 100.0 0 0.0 0 0.0 320 100.0 0 0.0
Southern 1,359 1,356 99.8 3 0.2 1,359 100.0 0 0.0 0 0.0 1,358 999 1 0.1
Georgia ' ) . .
Middle 308 308 100.0 0 0.0 308 1000 0 00 . 0 0.0 304 98.7 4 13
Northern 483 465 96.3 18 37 480 99.4 3 0.6 0 0.0 397 822 86 178
Southern ’ 262 259 989 3 12 243 92.8 18 6.9 1 04 259 989 3 12

*Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.




Descriptive Statistics

Implementation of the Guidelines

By statute, the Commission receives informa-
tion only on defendants sentenced pursuant to
the Sentencing Reform Act of 1984 (SRA).66
Information about defendants sentenced under
pre-guideline law is reported through the AQ’s
data collection systems. ‘

As stated earlier, the Corﬁmission received
38,258 cases sentenced under the SRA in 1992.
Seven districts (with more than 1,100 cases
each) were responsible for 25.2 percent of the
cases received: Southern Texas, Western Texas,
Southern California, Eastern New York, South-
ern Florida, Central California, and Eastern Vir-
ginia. The Fifth and Ninth Circuits accounted for
32.2 percent of all guideline cases. Table 10
depicts the distribution of guideline cases across
the 94 judicial districts and 12 judicial circuits.

Primary Offense and
Demographic
Characteristics

Primary Offense Type

Forty-four percent of all defendants sentenced
under the guidelines in 1992 were convicted of
drug offenses (Le., either drug trafficking, use of
a communication facility in a drug offense, or
simple possession). Of the drug violations, the
largest number involved cocaine, followed by
marihuana and crack cocaine. Other frequent
offenses of conviction included fraud (11.8% of

| Annual Report 1992

all cases), firearms (8.2%), larceny (7.2%), and
immigration (5.1%). Figure B and Table 11 dis-
play the distribution and frequency of guideline
cases across the primary offense categories. Fig-
ure B also displays the primary drug type in-

. volved for the 16,746 defendants convicted of

drug offenses for which such information was
available.

Race and Ethnicity |

‘As Table 12 illustrates, 45.4 percent of all defen- .

dants sentenced under the guidelines in 1992
were identified as White, 28.3 percent as Black,

229 percent as Hispanic, and 3.4 percent as

Other (Native American, Alaskan Native, Asian
or Pacific Islander).%” Table 12 also displays the
distribution of these racial and ethnic groups
within primary offense categories. In offense
categories such as arson, gambling, civil rights,
pornography and antitrust violations, Whites
constituted more than 80 percent of the offender

‘ - population. Black defendants were proportion-

ately overrepresented in robbery, larceny, and
firearms violations (more than 35% in each of
these categories), while Hispanics were over-
represented in immigration and national defense
violations. In drug trafficking offenses, White
defendants were underrepresented, Black defen-
dants slightly overrepresented, and Hispanic de-
fendants significantly overrepresented compared
to their proportions in the overall defendant
population.

66 A "case" or "defendant” as discussed in this report is defined in the USSC data collection system as a single
sentencing event for a single defendant. Multiple defendants in a single sentencing event are treated as separate
cases. If an individual defendant is sentenced more than once during the time period of interest, each sentencing

event is identified as a separate case.

67  While "Black,” "White," and "Other" refer to race categories, "Hispanic" refers to ethnic origin irrespective of race.



Table 10

GUIDELINE DEFENDANTS BY CIRCUIT AND DISTRICT"

(October 1, 1991 through September 30, 1992)

CIRCUIT

-

CIRCUIT ) '
District - Number  Percent District Number Percent
TOTAL 38,258 100.0
' FIFTH CIRCUIT 5,456 14.3
D.C. CIRCUIT 522 1.4 Louisiana .
District of Columbia 522 1.4 Eastern 481 1.3
' ) Middle 38 0.1
FIRST CIRCUIT 1,077 2.8 Western 231 0.6
Maine 136 0.4 Mississippi
Massachusetts 332 .09 Northern 135 04
New Hampshire 88 0.2 . Southern 211 0.6
Puerto Rico 335 0.9 Texas
‘Rhode Island 186 0.5 Eastern 296 - 08
. Northern 837 22
- SECOND CIRCUIT 3,250 85 ‘Southern 1,646 43
Connecticut 244 06 Western 1,581 4.1
New York ) v
Eastern 1,382 36 SIXTH CIRCUIT 3,808 1.0
Northern 298 0.8 Kentucky .
Southern 992 2.6 Eastern 312 .08
Western 198 0.5 Western 417 1.1
Vermont 136 - 0.4 Michigan
Eastern 792 S21
THIRD CIRCUIT 2,232 5.8 Western 175 .05
Delaware ' 115 0.3 Ohio .
New Jersey 640 1.7 Northern 466 12
Penn'sylvania Southern 541 14
Eastern 865 23 Tennessee.
Middle 261 0.7 Eastern 379 1.0
Western 258 0.7 Middle 260 0.7
Virgin Islands 93 0.2 Western 466 12
FOURTH CIRCUIT 4,267 11.2 SEVENTH CIRCUIT 2,098 5.5
Maryland 371 1.0 Illinois
North Carolina Central 288 0.8
Eastern 402 1.1 Northern 814 2.1
Middle 319 0.8 Southern 197 0.5
Western 547 1’4 Indiana
South Carolina 528 14 Northern 180 0.5
Virginia ' Southern 209 0.6
Eastern 1,110 29 Wisconsin
Western 410 1.1 Eastern 306 0.8
West Virginia Western 104 03
Northern 189 0.5
Southern 391 1.0



*Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.

CIRCUIT CIRCUIT
District Number  Percent District Number Percent
EIGHTH CIRCUIT 2,084 55 TENTH CIRCUIT 1,951 5.1
Arkansas Colorado 368 1.0
Eastern 267 0.7 Kansas 228 0.6
Western 110 03 New Mexico 564 1.5
lowa . . Oklahoma :
Northern 114 03 Eastern 62 02
Southern’ 140 04 Northern 167 04
Minnesota 355 0.9 Western "229 0.6
Missouri Utah 252 0.7
-Eastern 267 0.7 Wyoming 81 0.2
Western 322 0.8
Nebraska 180 0.5 ELEVENTH CIRCUIT 4,683 12.2
North Dakota 128 0.3 Alabama
- South Dakota 201 0.5 Middle 304 0.8
‘ co Northern 311 0.8
NINTH CIRCUIT 6,830 - 17.9 Southern 311 0.8
* Alaska . 183 0.5 Florida
" Arizona 1,090 2.9 Middle 1,025 2.7
" California Northern 320 08
Central 1,173 3.1 Southern 1,359 . 3.6
Eastern 565 1.5 Georgia’ o
Northern 249 0.7 Middle 308 " 08
Southern 1,383 36 Northern 483 1.3
Guam 70 02 Southern 262 0.7
Hawaii 214 0.6
Idaho 68 02
Montana 210 0.6
Nevada 384 1.0
Northern Mariana 1 0.1
Islands
Oregon 579 1.5
" Washington
Eastern 292 0.8
Western 369 1.0



Figure B

DISTRIBUTION OF GUIDELINE DEFENDANTS
SENTENCED BY PRIMARY OFFENSE CATEGORY

(October 1, 1991 through September 30, 1992)

IMMIGRATION (5.1%)

EMBEZZLEMENT (5.1%) » o
\ FIREARMS (8.2%)

FRAUD (11.8%) : TS X :
. _—\ S . FORGERY AND ,
: .. COUNTERFEITING (2.5%)
ROBBERY (4.3%) —— v -

LARCENY (7.2%)—— |

OTHER (13.5%)

DRUG OFFENSES (44.3%)

COCAINE (7,058 cases)

MARIH. (4,330 cases)

CRACK (2,449 cases)

HEROIN (1,406 cases)

METH. (881 cases)
LSD . (190 cases)
OTHER (432 cases)

*Of the 38,258 guideline cases, 177 were excluded due to missing primary offense category. The
number of cases in each category is reflected in Table 11. Of the 16,834 drug cases (includin
trafficking, use of a communication facility, and simple possession), 88 cases were excluded from
the bar chart due to missing drug type. Descriptions of variables used in this figure are provided
in Appendix A. :

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 11
DISTRIBUTION OF GUIDELINE DEFENDANTS SENTENCED

BY PRIMARY OFFENSE CATEGORY" -
(October 1, 1991 through September 30, 1992)

~ PRIMARY OFFENSE Number Percent

TOTAL - 38,081 100.0

" Drugs - Trafficking

Drugs - Simple Possession

Burglary/B&E ‘ : o)

Larceny . 2,749 : 72

Bribery 273 0.7

Money Laundering i - 674 1.8

Gambling/Lottery

Immigration ' 1,928 5.1

Environmental/Wildlife ‘ ' 125

Antitrust 20 0.1

Other Miscellaneous Offenses 721 1.9

"Of the 38,258 guideline cases, 177 cases were excluded due to missing information on primary offense
category. Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 12

RACE OF DEFENDANT BY PRIMARY OFFENSE CATEGORY"
(October 1, 1991 through September 30, 1992)

) ) . WHITE . " BLACK - -HISPANIC OTHER
PRIMARY OFFENSE TOTAL Number Percent Number Percent - Number Percent Number Percent
TOTAL : 37,506 17,022 454 10,621 28.3 e 8,598 229 1,265 - 34

Manslaughter ) 50 3 6.0 4 80 2 40 41 82.0

Robbery 894 . 554 578 - 358 120 7.4 23 14

14

301

194

Drugs - Simple Possession o 878 369

Larceny 2,574 1,380 53.6 928 36.0 166 100

Embezzlement 1,176 786 66.8 283 24.1 © 56 4.8 51 43

Bribery 272 132 48.5 58 213

Money Laundering 664 326 49.1 148 223 164 247 26 39

Gambling/Lottery 197 161 81.7 24 122 1 0.5 11 5.6

Immigration 158 84 130 69. 81.2 64 34

63 40

216 111

'Of the 38,258 guideline cases, 752 cases were excluded due to one or both of the following conditions: missing primary offense category (177) or missing race
(636). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Gender

Males comprised 83.6 percent of all defendants
sentenced under the guidelines, while females

comprised the remaining 16.4 percent. Table 13

- displays the distribution of cases by gender
~ within each primary offense category, with most
offenses predominantly male. Examining gender
within the primary offense categories shows less
- dramatic differences between the rate of male
and female defendants within embezzlement (in
which 58.6% of those sentenced were female),
larceny (32.8% female), fraud (26.2% female),
and use of a communication facility in a drug
offense (25.5% female).

Age

The average age for all defendants sentenced
under the guidelines in 1992 (as measured by
the mean and median) was 34.5 and 33 years,
- respectively (see Table 14). Defendants sen-
tenced within the following offense categories
were most likely to be 25 years of age or younger:
burglary (48.5% of defendants 25 years old or
younger), murder (46.6%), simple possession of
drugs (36.9%), manslaughter (35.2%), and kid-
napping (34.0%). In contrast, more than 50 per-
cent of all defendants sentenced for gambling
and lottery offenses, tax offenses, bribery, por-
nography or prostitution, antitrust, and food and
drug offenses were 41 years of age or older. Table
14 displays the distribution of cases by defen-
. dant’s age for each primary offense category.

Table 15 provides a demographic profile of all
. defendants sentenced in 1992 by age, race, and
gender.

68

47

Citizenship

Seventy-eight percent of defendants sentenced
under the guidelines in 1992 were citizens of the
United States, while nearly one-fourth (21.6%)
were not.”* As reported in Table 16, this per-
centage varied considerably by primary offense
type, with the highest rate of non-citizens sen-
tenced for immigration (87.5%), national de-

fense (63.0%), money laundering (30.6%),

simple possession of drugs (28.9%), and drug

trafficking (28.2%).

Table 17 lists the country of citizenship for non-
U.S. citizens sentenced under the guidelines in
1992. Mexican citizens comprised 45.5 percent
of the total population of non-U.S. citizens sen-
tenced under the guidelines in 1992.

Note that this "non-U.S. citizen" figure includes both legal and illegal aliens.



Table 13

GENDER OF DEFENDANT BY PRIMARY OFFENSE CATEGORY"
(October 1, 1991 through September 30, 1992)

MALE : FEMALE
PRIMARY OFFENSE TOTAL Number Percent Number Percent
TOTAL 31,853 83.6 6,225 16.4

Manslaughter

Sexual Abuse : 169 166 ©982 3 18

Robbery 1,629 1,539 94.5 .9 5.5

Drugs - Trafficking 15,642 13,779 88.1 - 1,863 11.9

Drugs - Simple Possession 901 711 789 190 21.1

Burglary/B&E " 72 : 69 95.9 3

Larceny 2,748 1,846 672 902 328

Embezzlement 1,186 491 414 695 58.6

Bribery . 273 232 85.0 41 15.0

Money Laundering 674 531 78.8 143 212

Gambling/Lottery : 197 177 89.8 20 10.2

Immigration 1,928 1,766 91.6 162 84

Prison Offenses 222 . 206 92.8 16 72

Environmental/Wildlife 125 124 99.2 1 08

Antitrust’ 20 20 100.0 0 0.0

Other Miscellaneous Offenses 720 © 590 - 819 130 18.1

‘of the 38,258 guideline cases, 180 cases were excluded due to one or both of the following conditions: missing primary offense category
a77 or mlssmg gender (9). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencmg Commission, 1992 Data File, MONFY92.



Table 14

AGE OF DEFENDANT BY PRIMARY OFFENSE CATEGORY"
(October 1, 1991 through September 30, 1992) - ‘

Under 21 21to 25 26 to 30 31t0 35 36 to 40 41 to 50 Over 50
PRIMARY OFFENSE TOTAL n % n % n % n % n % n % n %
TOTAL ' 1,885 7389 19.5 - 5450  14.4 6533 173 3,198 85| 345 33.0

Mean Median

Manslaughter

Sexual Abuse 167 9 5.4 34 20.4 35 21.0 31 18.6 26 15.6 ‘23 9 54 326 310

Robbery 1,621 90 5.6 330 20.4 357 22.0 332 20.5 229 14.1 214 13.2 69 43 322 310

Diugs - Simple Possession

Burglary/B&E 70 12 17.1 22 314 13 18.6 18 25.7 4 1 14 0" 0.0 26.7 260

Money Laundering - 672 18 2.7

Gambling/Lottery 197 0 0.0 0 0.0 5 25 17 8.6 25 12.7 67 34.0 . 83 42.1 49.0 480

Prison Offenses

Environmental/Wildlife 122

20 17

17 13.9 32 26.2 25 20.5 406  40.0

Antitrust

Other Miscellaneous Offenses 715 28 39 87 12.2 102 14.3 127 17.8 129 18.0 137 19.2 105 14.7 375 36.0

“Of the 38,258 guideline cases, 449 cases were excluded due to one or both of the following conditions: missing primary offense category (177) or missing date of birth (348). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 15

" AGE, RACE, AND GENDER OF GUIDELINE DEFENDANTS'
(October 1, 1991 through September 30, 1992)

AGE TOTAL ‘ . WHITE BLACK HISPANIC OTHER
Number  Percent Male Female Male Female Male Female Male Female
Under 18 13 0

8,590 2,048 883

“Race Column Total 17,045 (45.6) 10,638 (28.5) 8,479 (22.7) 1,259 (3.4)

*Of the 38,258 guideline cases, 837 cases were excluded due to one or more of the following conditions: missing age (348),
missing race (636), or missing gender (9). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.




Table 16

CITIZENSHIP STATUS OF. DEFENDANT BY PRIMARY OFFENSE CATEGORY"
(October 1, 1991 through September 30, 1992)

United States Citizen o " Non-U.S. Citizen

PRIMARY OFFENSE TOTAL Number Percent Number Percent
TOTAL ' - 37,129 29,120 78.4 8,009 21.6

Sexual Abuse : 168 167 99.4 1

Drugs - Trafficking 15,479 11,106 71.8 4,373

Burglary/B&E 68 66 97.1 2

Embezzlement 1,174 . 96.2 . 45 38

Money Laundering . 663 460 694 : 203

Immigration 218

Prison Offenses

Environmental/Wildlife

20 20 - 100.0 0 0.0

Other Miscellaneous Offenses 655 592 90.4 63 9.6

"Of the 38,258 guideline cases, 1,129 cases were excluded due to one or both of the following conditions: missing primary offense categbry
(177) or missing citizenship information (1,019). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



! Table 17

COUNTRY OF CITIZENSHIP FOR NON-U.S. CITIZENS'
(October 1, 1991 through September 30, 1992)

COUNTRY OF CITIZENSHIP Number Percent
TOTAL ' 7,974 100.0
Mexico 3625 ‘ 455
Colombia | 880 | 1.0
Dominican Republic 495 ) 6.2
Nigeria 443 - se
Cuba 398 ' 5.0
Jamaica 343 | » 43
Canada 157 2.0
Ghana 86 1.1
El Salvador ' : 79 1.0
Honduras 65 - 08
Great Bfitain ‘ 63 . 0.8
Haiti 64 . 0.8
Panama » 61 - 08
Guatemala 60 08
Philippines 58 ' 0.7
Peru ‘ 57 : 0.7
Cll1in‘a ' ) ' 57 o 0.7
Other 983 123

*Only countries with 50 or more cases are listed here. Descriptions of variables used
in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Figure C

MODE OF CONVICTION BY SENTENCING YEAR"
(January 19, 1989 through September 30, 1992)

PERCENT OF CASES

1989

o Trial
MODE OF CONVICTION

*Information provided through August 1990 is imported from the AO’s FPSSIS Data Files. Information
rovided after August 1990 is derived from the Commission’s Monitoring Data Files. Additionally,
information presented from 1989 is based on a calendar year (1/19/89 - 12/31/89). The Commission
changed reporting practices to a fiscal year format beginning in 1990. This change in reporting

practice results in an overlap of case reporting from October 1989 through December 1989,

Descriptions of variables used in this figure are provided in Appendix A.

Source: U.S. Sentencing Commission, Monitoring Data Files.
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Mode of Conviction

Monitoring data show that 87.0 percent of all

defendants sentenced under the guidelines in-

1992 pleaded guilty, while 13.0 percent were
convicted at trial. During the past four years of
guideline application (since the Mistretta deci-
sion in January 1989), the plea/trial rate has
remained relatively constant at between 85-89
percent pleas to 11-15 percent trials. Figure C
displays the national plea/trial rates under the
guidelines since January 1989. Table 18 shows
the rates of conviction by plea and trial in 1992
for guideline defendants by circuit and district.

Considerable variation exists in the rate of guilty
pleas versus trials from district to district. The
District of Columbia, Idaho, and the Middle Dis-
trict of North Carolina reported the highest trial
rates (30.8%, 30.3%, and 28.6% respectively),
while Colorado, Eastern Louisiana, and Eastern
California reported the highest plea rates
(95.1%, 95.0%, and 94.5% respectively). Case
load, offense type and seriousness, and policies
of individual U.S. attorney’s offices might ex-
plain some of this variation.

Excluding the District of Columbia Circuit, the
Second Circuit reported the highest guilty plea
rate of any circuit at 90.9 percent of all guideline
cases. Conversely, the Eleventh Circuit reported
the highest trial rate — more than double the
Second Circuit’s — at 20.3 percent of all cases.
It is interesting to note that the Eleventh Circuit
sentenced 1,472 more defendants in 1992 than
the Second Circuit.

An analysis of the mode of conviction by primary
offense category (see Table 19) indicates that in
certain offense categories, such as murder, kid-
napping, arson, or racketeering, defendants were
substantially more likely to go to trial than the
national average for all offenses, no doubt due to
the severe penalties accompanying convictions

for these offenses. The trial rate for-drug traffick-
ing offenses, which constitute 41 percent of all
guideline cases sentenced in 1992, is more than
five percent higher than the national average for
all offenses (18.7% trial rate for drug trafficking
compared to the national rate of 13.0% for all
offenses). Note that the trial rates for less serious
drug offenses — use of a communication facility
and simple possession — are significantly below
the national average. Offense categories such as
burglary, use of a communication facility in drug
trafficking, embezzlement, or auto theft had the
lowest trial rates. At least in the case of use of a
communication. facility, the count of conviction
may represent' a plea agreement reducing
charges or the scope of relevant conduct (e.g.,
lesser drug amounts).

Sentencing Information on -

“Guideline Cases

Type of Sentence

More than three-fourths of all guideline defen-

dants sentenced in 1992 received a sentence’

that included a term of incarceration (see Table
20 and Figure D). The majority of all defendants
(71.2%) received a sentence of imprisonment
followed by a term of supervised release. An-
other 1.9 percent received imprisonment with no
post-release supervision. Approximately 3.1
percent received the "prison/community split
sentence" option under the guidelines (a term of
imprisonment followed by supervised release
with a condition of community confinement or
home detention). The rate of imprisonment has
remained virtually the same for the past three
years: 76.9% in 1990, 76.5% in 1991, and
76.2% in 1992.

Conversely, almost one-quarter of all guideline
defendants sentenced in 1992 received a sen-
tence of probation. Probation with a condition of
community confinement, intermittent confine-
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ment, or home detention was. imposed in 9.8
percent of the cases, while 14.0 percent of guide-
line defendants received sentences of "straight"
probation (i.e., no confinement conditions).

Table 20 shows the distribution of type of sen-
tence imposed within primary offense categories.
Predictably, the type of sentence most frequently
imposed by the court varied by offense type.
Defendants convicted of murder, kidnapping,
sexual abuse, arson, robbery, burglary, drug traf-
ficking, national. defense, and prison offenses
were imprisoned at the. highest rates (all more
than 90%). Defendants convicted of simple drug
possession, larceny, embezzlement, tax offenses,
bribery, gambling and lottery, civil rights, anti-
trust, environmental, or food and drug violations
were least likely to receive sentences of impris-
onment — the majority of defendants in these
categories received probation or probation with
some form of confinement.

(V)]

i



Table 18

~ MODE OF CONVICTION BY CIRCUIT AND DISTRICT"
(October 1, 1991 through September 30, 1992)

CIRCUIT TOTAL ‘ PLEA ) TRIAL
District Number Percent Number Percent

TOTAL 37,998 33,048 87.0 ‘ 4,950 13.0

.District of Columbia

‘Maine 134
Massachusetts 331
New Hampshire 88
Puerto Rico 335 -
Rhode Island ' 186

123
281

73
299
144

69.2

91.8
84.9
83.0
89.3
77.4

161

11
50

15 -

36
42

30.8

82"
15.1
17.1
10.8
22.6

Connecticut 244
New York
Eastern 1,377
Northern 257
Southern 991
Western . 198

Vermont 136

Delaware

New Jersey ' 638
Pennsylvania
Eastern 863
Middle . 261
Western 258

Virgin Islands : 93

Maryland 369
North Carolina:

Eastern 398

Middle ' 315

"Western : 545
South Carolina 526
Virginia

Eastern 1,103
- Western 409
West Virginia

Northern 189

* Southern ) 391

214

1,245
241
902
185
124

318

349
225
499
494

959
359

167
360

- 877

90.4
93.8
91.0
93.4
91.2

92.8

85.6
90.0

81.4

83.9

86.2

87.7
71.4
91.6
93.9

86.9
87.8

88.4
92.1

30

132
16
89
13
12

12
46

124
26
48
15

49
90

.46

32

144

50

22
31

12.3

. 9.6

6.2
9.0
6.6
8.8

10.6
7.2

14.4
10.0
18.6
16.1

123

28.6
8.4
6.1

13.1
12.2

11.6
7.9




CIRCUIT ; TOTAL PLEA TRIAL
District ' Number Percent Number Percent

Louisiana
 Eastem 480 456 95.0 24 5.0
Middle - 38 35 9.1 3 7.9
Western 229 211 92.1 18 7.9
Mississippi. ‘
Northern - 135 102 75.6 33 244
Southem 211 179 84.8 32 15 2
Texas
Eastern 296 246 83.1 50 16.9
Nortliern 835 744 89.1 91 10.9
Southern 1,642 1,463 89.1 179 10.9
Western 1,579 1,412 89.4 . 167 10.6

Kentucky :
Eastern 3 252 81.0 59 19.0
Western 414 382 92.3 ' 32 7.7
Michigan
Eastern 792 654 82.6 138 17.4
Western 174 157 90.2 17 9.8
Ohio
Northern 466 440 ' 94.4 26 5.6
Southern 541 480 88.7 61 11.3
Tennessee v '
Eastern 377 343 91.0 _ 34 9.0
Middle 257 224 87.2 , 33 12.8
Western - 466 399 85.6 67 14.4

Illinois .

Central 288 255 885 33 11.5

Northern 812 674 . 83.0 138 17.0
_ Southern 196 . . 154 78.6 42 214
Indiana

Northern 179 160 89.4 19 10.6

Southern 208 194 93.3 14 6.7
Wisconsin ) .

Eastern 305 239 78.4 66 21.6
Western 104 94 90.4 10 9.6

Arkansas -
Edstern ' 267 232 86.9 35 131
Western 110 103 93.6 ) 7 6.4
Towa )
Northern 114 98 86.0 16 14.0
Southern 138 115 83.3 23 16.7
Minnesota 355 288 81.1 67 18.9
" Missouri
Eastern 267 222 83.2 45 16.9
Western 321 277 86.3 44 13.7
Nebraska 180 161 89.4 19 10.6
North Dakota 128 111 86.7 17 13.3

South Dakota 200 178 89.0 ‘ 22 11.0



CIRCUIT TOTAL " PLEA " TRIAL
District Number Percent Number Percent

Alaska : 183 168 91.8 15 8.2
Arizona 1,027 917 89.3 110 10.7
California ’

Central 1,164 1,003 86.2 161 13.8
Eastern 565 534 945 - 31 55
Northern 232 213 91.8 19 8.2
Southern 1,382 1,291 93.4 91 6.6
Guam 70 61 . 87.1 9 12.9
Hawaii 213 179 © 84,0 34 16.0
Idaho 66 - 46 69.7 20 30.3
Montana 209 192 91.9 17 8.1
Nevada . 381 327 85.8 54 . 142
Northern Mariana Islands ’ 0 0 - 0 -
Oregon , 578 531 91.9 47 8.1
Washington E )

Eastern 292 258 88.4 ‘ 34 11.6

Western 369 - 319 86.5 . 50 _ 13.6

- Colorado 366 1348 95.1 18 49
Kansas 227 184 81.1 43 18.9
New Mexico 546 485 88.8 61 11.2
Oklahoma '

Eastern ’ 62 49 79.0 13 21.0

Northern 165 131 79.4 34 20.6

Western . 229 203 88.7 26 11.4
Utah 231 201 87.0 30 13.0
Wyoming _ 81 73 90.1 8 9.9

Alabama :
Middle 302 235 77.8 67 22.2 .
Northern 311 267 85.9 44 142
Southém 311 243 78.1 68 21.9
Florida '
Middle 1,024 868 84.8 156 15.2
Northern 320 ©235 - 734 85 26.6
- Southern - 1,356 - 1,031 . 76.0 325 24.0
Georgia ' . :
Middle ' 307 258 84.0 49 ) 16.0
Northern 482 393 81.5 89 18.5

‘Southern 262 194 74.1 68 26.0

*Of the 38,258 guideline cases, 260 cases with missing information on mode of conviction were excluded. Descriptions of variables used in
this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 19

MODE OF CONVICTION BY PRIMARY OFFENSE CATEGORY |
(October 1, 1991 through September 30, 1992) '

PLEA TRIAL -

PRIMARY OFFENSE TOTAL - Number Perceht Number Percent
L ‘ 37,870 32,939 87.0

Manslaughter 51 - 44 86.3 7 137

Sexual Abuse 166 136 819 30 18.1

Drugs - Simple Possession 893 843 944 50 5.6

Burglary/B&E 71 70 98.6 1 1.4

Larceny

Money Laundering 673 568 844 105 15.6

Gambling/Lottery 197 189 95.9: 8 - 41

Environmental/Wildlife 125 119 952 6 4.8

Antitrust 20 17 85.0 3 15.0

Other Miscellaneous Offenses 716 655 91.5 61 8.5

*Of the 38,258 guideline cases, 388 cases were excluded due to one or both of the following conditions: missing primary offense category
(177) or missing information on mode of conviction (260).

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



~ Table 20

TYPE OF SENTENCE IMPOSED BY PRIMARY OFFENSE CATEGORY
(October 1, 1991 through September 30, 1992)

IMPRISONMENT PROBATION
TOTAL Prison and o . Prison/ TOTAL
RECEIVING Supervised X © Community Split RECEIVING Probation and Probation
IMPRISONMENT Rel Prison Only Sentence PROBATION Confinement Only
PRIMARY OFFENSE TOTAL Number  Percent Number  Percent " Number Percent Number Percent Number  Percent Number  Percent Number  Percent
TOTAL 37,744 28,768  76.2 26,887 71.2 701 1.9 1,180 - 3. 8976 238 3,710 9.8 5266  14.0

Manslaughter

873 351 40.2 306 351 35 4.0 10 1.2 522 59.8 57 6.5 465 533

Larceny 2,682 958 35.7 799 298 77 29 82 3.1 1,724 64.3 548 204. 1,176 439

Embezzlement

Money Laundering : 667 504 75.6 462 693 . 14 21 ‘28 421 163 244 67 10.0 96 14.4

Immigration

Prison Offenses .

Environmental/Wildlife 118 37 314 . 22 186 . 9 7.6 6 5.1 81 68.6 16 136 65 55.1

Antitrust

28 4.0 18 461 65.2 126 17.8 335 47.4

“Of the 38,258 guideline cases, 514 cases were excluded due to one or both of the followmg conditions: missing primary offense category (177), missing sentencing' mfoxmatwn (234), or cases in which defendant received
no imprisonment or probation (143). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.




- Figure D

TYPE OF GUIDELINE SENTENCE IMPOSED"
(October 1, 1991 through September 30, 1992)

PRISON AND SUPERVISED RELEASE (71.2%)

PRISON/COMMUNITY
SPLIT (3.1%)

i PRISON ONLY (1.9%)

PROBATION AND
CONFINEMENT (9.8%)

- PROBATION ONLY (14.0%) 7

*Of the 38,258 guideline cases, 377 cases were excluded due to one or both of the following
conditions: missing sentencing information (234) or cases in which defendant received

no prison or probation (143). The number of cases-in each category is reflected in Table 20.
Descriptions of variables used in this figure are provided in Appendix A.

SOURCE: U.S. Sentenéing Commission, 1992 Data File, MONFY92.
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Average Length of Imprisonment

Table 21 reports average term of imprisonment
by both offense type and criminal history catego-
ries, In general, the median term better repre-
sents' the "average length of - imprisonment"

" because it is not affected by unusually lengthy

sentences (often caused by mandatory minimum
sentencing statutes) that may skew the mean.
The median representsthe amount (in months) at
which 50 percent of defendants received longer
sentences and 50 percent received shorter sen-
tences. '

The median term of imprisonment for all defen-
dants sentenced to prison in 1992 was 36
months, while the mean term for all defendants
~ was 66.7 months. Defendants sentenced for mur-
der, kidnapping, robbery, drug trafficking, and
rackéteering received the longest median terms

under the guidelines (all 50 months or longer). In
‘ comparison, the shortest median prison sen-
tences were imposed for simple drug possession,
~ embezzlement, antitrust, environmental, and

food and drug violations (all six months or less)."

The first two columns of Table 21 provide the
mean and median sentence for defendants sen-
tenced to imprisonment for each primary offense
category. In comparing the two measures, the
mean was higher for all offenses except use of a
* communications facility (mean 32.9, median 33
months), and gambling/lottery (mean and me-
dian sentences both 12 months). The closer the
median is to the mean, the less the number of
~ lengthy sentences in each category that inflate
- the mean but not the median. For example, note

"Firearms": 50 percent of defendants sentenced

in this category received a prison sentence of 27

69

months or less (the median sentence). However,
the mean prison sentence for firearms defendants
was 60.8 months, reflecting a significant number
of lengthy sentences. ‘ '

Table 21 also reports average prison sentences
for offenders by criminal history categories. In-
dependent of offense type, average terms of in-
carceration increase progressively to reflect the
seriousness of a defendant’s prior criminal re-
cord. Not surprisingly, mean imprisonment

. lengths change more drastically than medians,

with the mean for all offenses increasing from -
56.5 months in Criminal History Category I to
84.3 months in Category VI (for non-career of-
fenders) compared to the median increasing from
33 to 37 months. Because all defendants classi-
fied as career offenders are included in Criminal
History Category VI, cases in that category are
presented in two groups: the mean and median
prison terms for Category VI non-career offend-
ers is 84.3 and 37 months, respectively, signifi-
cantly lower than the 205.6 and 188 months for
career offenders.”” '

Career offenders, as directed by 28 U.S.C. § 994.(h) and defined by guideline 4B1.1, are defendants at least 18

years old, with an instant conviction for a controlled substance offense or crime of violence, and with at least two
prior felony convictions for either a crime of violence or a controlled substance offense.

62




Table 21

AVERAGE LENGTH OF IMPRISONMENT BY
PRIMARY OFFENSE AND CRIMINAL HISTORY CATEGORIES®
~ (October 1, 1991 through September 30, 1992)

CRIMINAL HISTORY CATEGORY

- TOTAL I 1I 111
Mean Median Mean Median Méan  Median "Mean - Median .

" PRIMARY OFFENSE Mths  Mihs Mihs  Mths Mihs  Mihs Mths  Mhs
TOTAL 6.7  36.0 565  33.0 64.3 37.0 664 . 350 3,714

Manslaughter

Sexual Abuse

Robbery -

Drugs - Trafficking -

Drugs - Simple Possession

Burglary/B&E -

Embezzlement 9.1

24.1

Immigration

229

Prison Offenses

15.0 41

5.0

18.0

18.0

132

1277

195

492"

32.9

8.9

229

6.4

17.8

5.0

18.0

50 .

15.0

30 20.4

478

456 1.6

17.2

468

8.5 -

15.0

6.0

15.0

171

19

148

93

45.5

13.3

36.0 5

252

8.0 15

305 4

10.0 236

Environmental/Wildlife 8.8

6.0

28

7.8

6.0

17| 175

18.0

72

6.0 5

Other Miscellaneous Offenses

12.

25.6

0 166

12.0

98 32.8

13.0

24

© 10.0



Table 21 (continued)

CRIMINAL HISTORY CATEGORY

_ v ' v VI (non-career offender) VI (career offender)™
) Mean  Median n Mean  Median n Mean Median Mean Median
PRIMARY OFFENSE Mths  Mths Mths  Mths , Miths Mihs " Mths ° Mths n
TOTAL 724 360 1,956 7.7 330 1,236 843 370 1,584 2056  188.0 770

Manslaughter ) 46.5 46.5 2] 00 0.0 0 67.0 67.0 2 0.0 0.0 0

Sexual Abuse 110.1 136.0 10 100.7 100.0 3 237.5 237.5 2 197.0 121.0 3

162

239

Robbery 96.8 76.0 175 105.5 94.5 114 129.4 100.0

350

Drugs - Trafficking 116.7 87.0 732 233 381

20 12.0 18 - 0.0 0.0 0

Drugs - Simple Possession

22.5 8 335 29.5 .6 329 33.0 14. . 0.0 0.0 0

Larceny 15.0 12.0 75 14.7 12.0 76 23.5 18.0 83 65.0 65.0 2

Embezzlement 21.7 22.5 6 12.0 12.0 1 183  17.0 4 0.0 0.0 0

6 2920 2920 1

21

Money Laundering

Gambling/Lottery

Immigration 23.8 18.0 199 25.1 24.0 140 | . 280 24.0 221 0.0 0.0 0

Prison Offenses 13.8 13.0 38 20.9 24.0 42 28.4 27.0 65 95.7 46.0 6

Environmental/Wildlife 6.0 6.0 2 0.0 0.0 0 12.0 12.0 1 0.0 0.0 0

Antitrust 0.0 0.0 0 0.0 0.0 0 0.0 0.0 0

Other Miscellaneous Offenses 41.4 12.0 9 88.5 88.5 2 56.2 30.0 17 240.0 240.0 1

*Of the 38,258 guideline cases, 9,159 cases with zero months prison ordered were excluded. In addition, 1,801 cases were excluded due to one or more of
the following conditions: missing primary offense category (136), missing criminal history category (540), missing career offender information (786), or
missing or indeterminable sentencing information (624). Descriptions of variables used in this table are provided in Appendix A. )

“Information on career offender provided in this table is based on the recommendation of the probation officer in the PSR if information from the
sentencing court was missing or unavailable. As a result, the number of career offenders represented here will be higher than the number reported on
Tables 27 and 28. -

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Fines and Restitution

Defendants were ordered to pay a fine, make
restitution, or both in 33.7 percent of all cases
sentenced under the guidelines. Neither sanc-
tion was ordered in the remaining 66.3 percent
of the cases, primarily due to findings by the
court of an inability to pay or a burden on the
defendant’s family. The frequency with which
fines and/or restitution were ordered as part of
guideline sentences is reported in Table 22.

The imposition of fines and restitution orders
varied greatly by offense category.”” Financial
sanctions of some type were most common in
convictions for larceny, embezzlement, fraud,
antitrust, environmental, and food and drug of-
fenses. Fines were imposed in more than 40
percent of the tax, gambling and lottery, anti-
trust, environmental, and food and drug violation
cases; restitution orders were most common
(more than 40%) for arson, burglary, robbery,

- embezzlement, and fraud.

Drug trafficking, immigration, and prison of-
fenses resulted in financial sanctions least fre-
quently. This finding is not surprising given the
high incarceration rates for these offenses and
the alien status and possible deportation of de-
fendants in immigration cases.

Table 22 also provides the mean, median, and
total payments ordered. In general, the median
fine better represents the "average fine" imposed
because it is not affected by unusually high or
low fines that may skew the mean. The median
represents the amount at which 50 percent of the
fines are higher and 50 percent. are lower. The
greatest median payments were ordered for anti-

" trust cases ($25,000), racketeering (310,000),

arson ($7,855) and fraud ($7,722). The total of
all payments ordered was more than $634 mil-
lion, with more than 40 percent of this amount
ordered in fraud cases.

70  Restitution guidelines are in Chapter Five, Part E of the Guidelines Manual.



Table 22

FINES AND RESTITUTION BY PRIMARY OFFENSE CATEGORY'
: (October 1, 1991 through September 30, 1992)

BOTH FINE AND

NO FINE OR : '
RESTITUTION ORI;)IE:)SIIEI NG N?&g%“ﬁg; RESTITUTION AMOUNT OF PAYMENT ORDERED
ORDERED , _ ORDERED L
PRIMARY OFFENS TOTAL Number Percent Number Percent Number Percent: Number Percent . Total ~ Mean Median - Sum
TOTAL . 37,902 25,109 663 5,692 15.0 6,302 166 799 12,185 52,059 2,716 634,343,506

2,029 2,000

Sexual Abuse

8,858,009

Burglary/B&E

“Larceny 2,733 842 30.8 945 34.6 . 765 28.0 181 6.6 1,818 29,632,363
29

24,925,886

Embezzlement

43,267,670

Gambling/Lottery

419,842

236,631

Antitrust

. Other Miscellaneous Offénses R L 371 - 77 10.7 338 . 471 . .37 52 444 6,360 1,000 2,824,016

*Of thie 38,258 guideline: cases, 356 cases were excluded due to one or bqt'ﬁ of the fpllowing ¢onditions: missing‘ primary offense cafégory (177), or missing information on type of economic sanction for cases in which orders were
made (220). The total number of cases (12,185) used to calculate amounts of payment ordered is less than the total number of cases receiving fines anid/or restitution (12,793). The difference is due to the exclusion of cases for
which a fine and/or restitution was ordered but the amount was not specified. Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Sentencing Alternatives

The guidelines provide a variety of alternatives
to imprisonment for less serious offenses at lower
offense levels (see §5C1.1). If the minimum of
the applicable guideline range is zero months, a
sentence of imprisonment is not required
("straight" probation is available). If the mini-
mum of the guideline range is one to seven
months, probation with a condition of community
confinement, intermittent confinement, or home
detention is available. Finally, if the minimum of
the range is eight to ten months, a "split" sen-
tence may be imposed, requiring a sentence of
imprisonment for at least one-half of the mini-
mum followed by a term of supervised release
with a condition of community confinement or
home detention to satisfy the remainder of the
term. '

Table 23 presents the distribution of sentences
- imposed in cases falling within guideline ranges
for which alternatives to imprisonment are gen-
erally available. (Imprisonment is the only sanc-
tion available at higher offense levels.) In 78.8
percent of the cases with a guideline range of
zero to six months, the sentence imposed was
probation only or probation with community con-
finement, intermittent confinement, or home de-
tention. In the next five guideline ranges where
the minimum of the range was one to six months,
probation plus confinement was ordered in 48.9
percent of the cases, while a split sentence was
ordered in 5.7 percent. In the three final guide-
line ranges in which alternatives were available
(cases in which the minimum of the guideline
ranges was eight to ten months), the prison/com-
munity split sentence was ordered 25.7 percent
of the time. Finally, 95.3 percent of the cases in
which the minimum of the guideline range was
12 months or greater (and for which non-impris-
onment alternatives are not available under the
guidelines) received a term of imprisonment.

67

Figure E represents the frequency- with which
defendants eligible for alternatives to imprison-
ment in various offense categories received in-
carcerative sentences. Of those -eligible for
alternative sentences, larceny offenders were the
least likely (20.0%) to be incarcerated and im-
migration violators the most likely (66.0%). This
is not surprising given that a large proportion of
immigration violators with relatively low guide-
line ranges receive imprisonment sentences,
principally because immigration offenders tend
to be non-U.S. citizens who receive short prison
sentences prior to deportation. Consequently,
they may be treated somewhat differently than
offenders at similar offense levels convicted of
other offenses. =



Table. 23

GUiDELINE RANGES WITH SENTENCING ALTERNATIVES

" BY TYPE OF SENTENCE IMPOSED"

- (October 1, 1991 through September 30, 1992)

l"rison/Community Probation and
GUIDELINE ‘ Prison Split Sentence Confinement - Probation Only
RANGE TOTAL Number - Percent ‘Number Percent Number Percent Number Percent
TOTAL 34,152 25,145 73.4 1,124 33 3,448 10:1 4,435 13.0
0-6 4,377 844 19.0 21 0.5 295 6.6 3,217 722
1-7 1,089 401 36.8 24 * 22 575 52.7 89 82
2-8 1,367 447. 32.6 57 42 728 53.1 135 9.9
39 - 9 8 . 88.9- 0 0.0 0 0.0 1 11.1
410 1,118 401 358 . 68 6.1 556 49.7 93 8.3
6-12 - 1,837 ' 727 39.5 160 8.7 798 - 434 152. 83
814 . 1,024 556 54.1 273 26.6 94 9.1 101 98
9-15 75 .68 . .90.7 . 6 8.0 1 1.3 0 0.0
10-16 1,380 834 1603 360 26.0 94 6.8 92 6.7
Higher Ranges 21,876 20,859 _ 953 155 0.7 307 14

555

25

"Of the 38,258 guideline cases, the Commission received Reports on the Sentencing Hearing for 35,958 (94.0%). Of the 35,958 cases with-such reports, 1,806 cases were excluded due to one or more of the following
conditions: missing- guideline range (1,428), missing sentencing information (121), cases with no analogous guideline (183), or-cases in which defendant received no imprisonment or probation (118). The guideline
ranges indicated above correspond to the offense levels and criminal history
Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. ’Sentencing Commission, 1992 Data File, MONFY92."

categories established by the court and do not indicate the impact of mandatory minimums or statutory maximums constricting the sentence.



Figure E

-7 INCARCERATION RATE OF DEFENDANTS ELIGIBLE FOR
- NON-PRISON SENTENCES BY PRIMARY OFFENSE TYPE*
. (October 1, 1991 through September 30, 1992) ..
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*Of the 38,258 guideline cases, the Commission received Reports of the Sentencing Hearing for 35,958
(94.0%). Of the 35,958 cases with such reports, 26,077 cases ineligible for non-prison sentences

and 68 cases missing information on type of sentence were excluded. Non-prison sentences include
grobation with conditions of confinement as defined in section 5C1.1 of the USSC Guidelines Manual.

escriptions of variables used in this figure are provided in Appendix A.
'SOURCE: U.S. Sentencing Commission 1992 Data File, MONFY92.
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Guzdellne Applwatzon

Ovemzew

;'»Data coded in the Commission’s Guidelines
Application Module reflect specific guideline
application factors determined by the court,

‘such as base offense level, specific offense char-

acteristics, victim, role, and acceptance of re-

sponsibility adjustments, criminal hlstory points

and category, and guideline range.

The Report on the Sentencing Hearing plays a

‘crucial role in determining a court’s guideline

application decisions (see discussion under Data
Collection Issues). In 1992, the Commission re-
ceived complete reports in 94.0 percent of all
cases submitted. Of the reports submitted, ade-
quate information to determine the relevant

ing, Exporting, or Trafficking, including Posses-
sion with Intent to Commit These Offenses). This

" guideline was applied in 40.2 percent of all

single count cases and 51.3 percent of all multi-
ple count ‘cases. Other Chapter Two guidelines
applied frequently in both single and multiple
count cases were §2F1.1 (Fraud and Deceit),
13.1 and 15.9 percent, respectively; §2B1.1

‘(Larcen'y, Embezzlement, and Other Forms of
Theft),

109 percent and 4.7 percent; and
§2K2.1 (Unlawful Receipt, Possession, or Trans-

portation of Firearms or Ammunition), 6.4 and

‘8.3 percent.

After determining the relevant guideline and as-

signing a base offense level, the court decides

whether certain attributes common to that of-
fense are present in the case. These "specific

~ offense characteristics" are enumerated in the

guideline factors was available in 31,347 cases.

‘Starting with Table 25, fewer cases are reflected

in the tables in this section of the report than in

previous sections in order to provide a detailed
A description of guideline application factors. -

Chapter Two Guideline Applwatwn

The first step in applying sentencing gu1dellnes
involves a determination of the appropriate
C}lapter Two guideline based on the count(s) of
conviction.” Table 24 provides the distribuition
of Chapter Two guidel‘ines applied in single and

applicable Chapter Two guidelines and help es-
tablish the seriousness of a particular offense.
Offense characteristics such as the quantity of
drugs imported, the use of a firearm, and the
amount of property loss require an adjustment in"

‘the base offense level.

‘Sheer numbers prevent the presentation of a

complete picture of the interaction among base
offense levels and specific offense charac-
teristics applied. Each Chapter Two guideline

- provides a unique set of specific offense charac-

multiple count cases. Given the predominance of

drug offenses in the federal system (see Figure
B), it is not surprising that the most frequently
applied Chapter Two guideline in single and
multiple count cases was the primary drug guide-

line, §2D1.1 (Unlawful Manufacturing, Import-

71

teristics 'tailored to each specific offense. Sub-
sequent sections of this report provide detailed
profiles of the sentencing process for three of the
most frequently applied Chapter Two guidelines:
drug trafficking, firearms violations, and fraud.

Federal law contains more than 2,000 separate criminal offenses. Rather than construct a complex system of

guidelines for each federal criminal violation, the Commission created a set of generic guidelines that group
offenses by crime type. The guidelines rank these offense types according to severity l)y assigning them "base

offense levels" from 4 to 43.

70



Voo | | Table 24

CHAPTER TWO GUIDELINE APPLIED INF SINGLE AND MULTIPLE COUNT CASES’
(October 1, 1991 through September 30, 1992) -

. Single Count " . Multiple Count

Single Count Multiple Count
n % . n. % ‘n

% - - n %

Guideline

| o

Guideliqe

1

2A15 8 0.0 5 0.1 2D3.1 . 9 0.0 7 . 01

2B2.3 7 - 00 1 0.0 2E5.6 5 0.0 3 0.0

2D1.12 0 0.0 0 00 | 217 0 0.0 0 0.0



Single Count Multiple Count ; ’ .
gl u p‘e oun Guideline Single Count Multiple Count

Guideline

n % n % n % n %

2K14 33 0.1 ) 50 0.5 2P1.1 . 164 0.6 28 03

2K2.3 16 - 01 9 0.1 2Q1.3 14 0.1 14 0.2

2L1.3 0 0.0 0 0.0 2R1.1 19 0.1 4 0.0

2M2:2 0 0.0 0 0.0 2T14 25 ' 0.1 29 03

Single Count Multiple Count
2Me2 ¢ 0.0 0 0.0 Total Number  Percent Number Percent
Total number of guidelines applied: 39,820 27,197 68.3 12,623 31.7
Total number of cases: 36,564 © 26,929 73.7 9,635 264

*Of the 38,258 guideline cases, 1,694 cases were excluded due to one or both of the following conditions: missing guideline applied (1,694) or missing
number of counts (45). The totals can add to more than 100% because a single case may reference several different guidelines. A number of Chapter
Two guidelines list possible cross-references, which resulted in multiple counting of cases applying both the original and cross-referenced guideline(s).
In cases in which application of a specific cross-reference was required, only the original guideline was used to avoid double-counting for these cases.
Descriptions of variables used in this table are provided in Appendix A.

*"Numbers listed in parentheses are provided for reference only and represent cases in which application of another guideline was indicated; such cases
are counted both numerically and proportionately in the referenced guideline.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Chapter Three Adjustments

Once the court establishes a base offense level
and applies all appropriate specific offense char-
acteristics, it considers whether certain generic
adjustments to the offense level apply. These
Chapter Three adjustments, which may be made
to any offense at any offense level, refer to gen-
eral factors relating to the victim(s) of the of-
fense, the defendant’s role in the offense, acts
that constitute an obstruction of justice, and the
defendant’s acceptance of responsibility.

Table 25 provides a description of the various
Chapter Three adjustments applied by the courts

" violent crimes such as murder, kidnapping, ar-

for all 1992 guideline cases for which a complete

Report on the Sentencing Hearing was available.

An upward adjustment for victim related factors,
such as vulnerable victim, official victim, or re-
" straint of victim (§§3A1.1, 3A1.2, 3A1.3) was
imposed in less than one percent of the cases. A
reduction for a mitigating role was given in 9.1
percent of the cases (§3B1.2). The offense level

son, sexual abuse and racketeering, and more
frequently in offenses such as embezzlement,
gambling and lottery, and food and drug. This
relationship between offense type and accep-
tance of responsibility resembles the relation-
ship between offense type and plea rates and
implies that higher plea rates correlate with

higher rates of acceptance of responmblhty (see
Table 19).

Chapter Three also contains guidelines for deter-
mining the combined offense seriousness for
multiple count cases (§§3D1.1 - 3D1.5). Ap-
proximately 26 percent of all cases in 1992 in-
cluded more than one count of conviction. Table
94, referenced earlier, lists the Chapter Two
guidelines applied in multiple count cases. Sev-
eral guidelines, such as §2B3.1 (Robbery),
§2S1.1 (Money Laundering), and §2T1.1 (Tax

Evasion), were applied more in multiple count

than single count cases.

was increased in 7.5 percent of the cases due to

the defendant’s aggravating role (§3B1.1) and in

_ 2.8 percent for an abuse of the defendant’s posi-
tion of trust or use of special skill (§3B1.3).

More than four percent of all cases received the
enhancement for obstruction of justice (§3C1.1),
while reckless endangerment during flight, an
adjustment added to the guidelines in November
1990, applied to 0.3 percent of the cases
(§3C1.2).

Finally, the court may reduce a defendant’s of-
fense level if the defendant "demonstrates a rec-
~ ognition and affirmative. acceptance of personal
responsibility for his criminal - conduct"
(§3E1.1). In 1992, 82.3 percent of all defen-

dants received a downward adjustment for ac-

ceptance of responsibility. According to Table

26, acceptance was granted less frequently in
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- Table 25

CHAPTER THREE GUIDELINE APPLICATION INFORMATION®
(October 1, 1991 through September 30, 1992)

All Cases
VICTIM-RELATED Number Percent
Vulnerable Victim (§3A1.1) ,
Vulnerable victim involved 134 .04
No vulnerable victim involved 31,202 99.6
Missing 11 -
TOTAL 31,347 100.0
Official Victim (§3A1.2)
Official victim involved 93 03
No official victim involved 31,242 99.7
Missing ' 12 -
TOTAL 31,347 100.0
Restraint of Victim (§3A1;3)
Offense involved restraint of victim 46 0.1
Offense did not involve restraint of victim 31,290 99.9
Missing 11 --
'TOTAL 31,347 100.0
ROLE IN THE OFFENSE Number Percént
Aggravating Role (§3B1.1)
Organizer or leader 667 2.1
Ma.nagef or supervisor 488 1.6
Lesser organizer, leader, manager or supervisor 1,193 3.8
No aggravating role 28,985 925
Missing 14 --
TOTAL 31,347 100.0
Mitigating Role (§3B1.2)
Minimal participant 851 27
Less than minor role but not minimal 154 S 05
Minor participant 1,854 59 |
No mitigating role 28,473 ” 90.9
Missing | 15 -
TOTAL 31,347 100.0




Abuse of Position of Trust or Use of Special Skill (§3B1.3)

Defendant abused position of trust or used special skill 872 2.8
Defendant did not abuse position of trust or use special skill 30,461 97.2
Missing 14 --
TOTAL ’ 31,347 100.0
OBSTRUCTION Number ~ Percent

Obstruction of Justice (§3C1.1) |
Defendant obstructed justice 1,366 - ’ 4.4

Defendant did not obstruct justice: 29,967 95.6 -
Missing ' 14 .-
TOTAL ' 31,347 100.0

Reckless Endangerment During Flight (§3C1.2)

Offense involved reckless endangerment during flight 4 91 ' 0.3
Offense did not involve reckless endangerment during flight 28,321 997
Offense committed before adjustment added to Guidelines 1,921 -
Missing ’ ' 1,014 -
TOTAL 31,347 100.0

ACCEPTANCE OF RESPONSIBILITY Numb"er ‘ Percent

Acceptance of Responsibility (§3E1.1)

Defendant accepted responsibility 25,794 . 823
Defendant did not accept responsibility 5,550 17.‘7

_ Missing . I T
TOTAL 31,347 100.0

‘Of the 38,258 guideline cases, the Commission received complete guideline application information for 31,347. “Additional descriptions of each guideline
adjustment can be found in the USSC Guidelines Manual.

SOURCE: U.S. Sentencing Commission; 1992 Data File, MONFY92.



Table 26

ACCEPTANCE OF RESPONSIBILITY REDUCTION BY PRIMARY OFFENSE CATEGORY"
(October 1, 1991 through September 30, 1992)

All Cases

ACCEPTANCE ~ ACCEPTANCE

. TOTAL RECEIVED NOT'RECEIVED
PRIMARY OFFENSE Number = Percent Number Percent
31,297 - 25,760 ' 823 - 5,537 ¢ . i)

Manslaughter

Sexual Abuse

Robbery 1,360

204

Drugsj Trafficking 13,389 10,419 o 77.8 2,970 o222

87

Drugs - Simple Possession 583 496

Burglary/B&E 62 . 58 93.6 4 ) 6.5

Embezzlement o : 971 - 935 96.3 36 37

Money. Laundering 537 437 ' 814 © 100 186

Immigration : 1,464 1,318 90.0 : 146 - 100

Environmental/Wildlife

18 14 77.8 4 . 222

Other Miscellaneous Offenses : 414 370 89.4 44 10.6 _

" “Of the 38,258 guxdelme cases, the Commission received complete gundelme apphcanon mformatlon for 31 ,347. Of the 31, 347 cases with such
information, 50 cases were excluded due to one or both of the following conditions: missing primary offense category (47) or missing information
on acceptance of responsibility (3). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92. .
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Chapter Four Assessment of Criminal History

The introduction to Chapter Four of the Guide-
lines Manual states that a defendant’s prior re-
cord is relevant to such important sentencing
goals as general deterrence, just punishment,
and protection of the public. Under the guide-
lines, points are assigned to sentences imposed
for prior adult convictions to account for the
frequency and severity of past criminal conduct.
Additional points are assigned if the defendant
committed the offense within two years after re-
lease from imprisonment or while under any
criminal justice sentence, including probation,
work release, or escape status. ’

Table 27 reports Chapter Four guideline appli-
cation.”” When examining past criminal conduct
taken into consideration under the guidelines
(§4A1.1), 19.3 percent of all defendants had one
or more convictions resulting in a sentence of
imprisonment of 13 months or longer; 14.4 per-
cent had one or more convictions with a sentence
of 60 days or longer; and 37.8 percent had one or
more prior convictions that received either an
imprisonment sentence of less than 60 days or a
non-imprisonment sanction. It should be noted
that the preceding groupings overlap, and a de-
fendant can receive sentences — and therefore
criminal history points — under one or more of
these categories.

Additional points were imposed in 21.3 percent
of all cases because the defendant committed the
instant offense while under another sentence,
and in 11.5 percent of the cases because the

defendant committed the instant offense within

two years of a prior conviction. Composite scores,

reflecting the frequency, gravity, and recency of
a defendant’s prior criminal conduet, show that
just over half (50.9%) of the population sen-
tenced in 1992 had no "countable" guideline
criminal history. Another 10.8 percent of all de- .
fendants received a single criminal history point
under Chapter Four rules. c

Pursuant to statute, the guidelines account for
patterns of prior criminal conduct that Congress
has determined warrant especially serious treat-
ment. When a defendant who is at least 18 years
old commits a crime of violence or a controlled ,_
substance offense, and the defendant has at least
two prior felony convictions involving crimes of .
violence or controlled substance offenses, the
defendant qualifies as a "career offender"
(§4B1.1). The guidelines establish a special set
of offense levels for career offenders that are
calibrated, in conjunction with the most serious
criminal history category, to approach the maxi--
mum sentences authorized by statute for the in-
stant offense. A similar statutory mandate is
addressed in the Armed Career Criminal guide-

line (§4B1.4).”

Courts found defendants to be career offenders in’
2.2 percent of the cases and armed career crimi-
nals in 0.7 percent of the cases (see Table 27). A

closer look at the career offender adjustment by’
primary offense category shows that while more
defendants convicted of drug trafficking offenses

received the career offender adjustment than any

72 According to documents received by the Commission, 31.0 percent of all defendants sentenced in 1992 had no
prior criminal history of any kind. In calculating that figure, criminal history refers to any criminal conduct
recounted in the presentence report, regardless of its applicability in calculating the guideline criminal history
score. It includes prior adult or juvenile convictions, prior uncounseled misdemeanor convictions that did not
result in incarceration, and prior unadjudicated criminal conduct. '

73
© 98 U.S.C. § 994(h) and 18 U.S.C. § 924(e).

The career offender and armed career criminal guidelines implement congressional directives embodied in

77
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other offense type (347 of the 684 career offend-
ers in 1992), offenders convicted of robbery had
the highest probability of being classified a ca-
reer offender. Fifteen percent of all robbery de-
fendants were sentenced as career offenders by

the courts, compared with 2.6 percent of all drug
traffickers (see Table 28).




Table 27

CHAPTER FOUR GUIDELINE APPLICATION INFORMATION®
: (Ovctob’er' 1, 199‘1- throu_gh September 30, 1992) '

All Cases
Number of prior‘ countable sentences . . ; S B
of 13 months or greater (§4A1.1(a)) , ) . Number Percent
0 - 25228 - -80.7
1 3028 - - 97"
2 1481 47
3 791 2.5
4 388 12
5. 190 0.6
6 80 0.3
7 or more 77 03
Missing 84 -
TOTAL : 31,347 100.0
Number of prior countable sentences
of 60 days or greater (§4A1.1(b)) Number Percent
0 ' 26,775 856
1 | 2,924 94
2 952 3.0
3 © 350 1.1
4 138 04
5 ' 67 02
6 29 0.1
7 or more 30 0.1
Missing 82 -
TOTAL ' 31,347 100.0
Number of prior countable sentences
of less than 60 days (§4A1.1(c)) i Number Percent
0 19,438 62.1
1 6,649 213
2 2,790 89
3 1,245 4.0
4 1,136 3.6
5 _ 15 0.1
6 or more : 5 0.0
Missing 69 --

TOTAL A ‘ 31,347 100.0



Commission of Offense While Under . '»\.
Criminal Justice Sentence (§4A1.1(d)) ' Number Percent

Additional points given for commission of instant _ . o
offense while under criminal justice sentence 6656 213
No additional criminal history points given 24,613 . 787

~ Missing ' 78 P

 TOTAL o 31,347 1000

Commission of Offense Within Two Years of

Prior Countable Conviction (§4A1.1(e)) : Number - Percent
Additional points given for commission of instant S
offense within two years of certain prior countable 3,606 L 115
convictions _ ,
No additional criminal history points given 27,659 88.5
Missing ‘ _ 82 | -
TOTAL - ' 31,347 100.0

Total Criminal History Points Number Percent
0o | 15,904 50.9
1 3,385 10.8
2 1,380 44
3 2,154 6.9
4 1,319 42
5 1,069 : 34
6 1,273 ‘ 4.1

17 585 : 1.9

8 641 2.1
9 659 2.1
10 422 1.4
11 444 1.4
12 435 14
13 232 0.7
14 221 0.7
15 235 0.8
16 149 0.5
17 145 0.5
18 146 0.5
19 87 0.3
20 84 0.3
21 S 6 02
22 or more 244 0.8
Missing ' : = ' 69 - R

TOTAL : ‘ 31,347 100.0




Career Offender (§4B1.1) ~ Number Percent

Defendant found to be career offender . S 685 : 22
‘Defendant not found to be career offender =~ 30,600 . 978
Missing . o ‘62V . -;
" TOTAL : 31347 1000
Armed Career Criminal (§4B1.4) Number Percent
Defendant found to be armed career criminal 201 07
.Defendant not found to be armed career criminal . 28,166 | 993,
FO‘ffén;se committed before adjustment added to . L 2,922 h o
guidelines
Missing ' 58 ) -
TOTAL ; © 31,347 * 100.0

'Of the 38,258 guideline cases, the Commission received complete guideline application information for 31,347, Additional descriptions of each guideline -
adjustment can be found in the USSC Guidelines Manual.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 28

- ~.CAREER OFFENDER ADJUSTMENT BY PRIMARY OFFENSE CATEGORY"
' (October 1, 1991 through September 30, 1992)

All Cases
ADJUSTMENT GIVEN Aﬁg‘f&%‘é?

PRIMARY OFFENSE TOTAL Number " Percent . Number Percent
TOTAL 19511 684 S35 1sgr 965
Murder 56 T & 55 . . . 982
Manslaughter _ ' 45 0 <00 o 45 . 1000
Kidnapping/Hostage-Taking 46 5 T 109 4 © g9l
Sexual Abuse - 157 ER T s BTN
Assault 291 20 69 . m ' 93.1
Robbery 1,358 203 1500 g 1,155 851
Arson 73 2 2.7 71 97.3
Drugs - Trafficking 13367 347 26 ST oo o4
Drugs - Communication Facility 245 3 | 2 242 . o88
Firearms : 2,447 84 . | o 34 A ._ . 2,363 . 96.6
Burglary/B&E ' 62 o 00 . e .. -1000
Racketeering/Extortion 265 7 26 0 258 97.4
Prison Offenses 190 N T 187 © og4
Administration of Justice Offenses 493 2 04 B LT g 996
Other Miscellaneous Offenses 416 4‘ * >1.0, » N 412. | - 99.0

*Of the 38,258 guideline cases, the Commission received complete guideline application information for 31,347. Of the 31,347 cases with such information,
the career offender provision is not applicable in 11,756 cases. Additionally, 80 cases were excluded due to one or both of the following conditions: missing
primary offense category (47) or missing information on career pffgnder.(3l). _Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Determining the Applicable Sentencing Range -
- Chapter Five

The sentencing table in Chapter Five is com-

posed of offense levels set out in the vertical

column of the table and criminal history catego-

ries in the horizontal columns. The offense levels

result from application of Chapters Two and
Three of the Guidelines Manual and the criminal
history categories from Chapter Four. The judge
determines the guideline sentencing range by
matching the applicable offense level and crimi-
nal history category. The court has discretion to
impose a sentence at any point within the range,
or to depart above or below it in unusual cases.”

Table 29 presents the distribution of all cases by
final offense level and criminal history category,
as determined by the court. More than half
(53.2%) of all guideline cases resulted in an
offense level of 16 or less, and almost 62 percent
of all defendants were placed in Criminal History
Category 1. Some defendants in Category VI re-
ceive the highest criminal history score as part of
an automatic enhancement based on their classi-
fication as career offenders, while other defen-
dants are placed there due to the number,
seriousness, and recency of their prior criminal
conduct. For either reason, 6.5 percent of all
guideline defendants in 1992 were placed in
Criminal History Category VI by the courts.

Table 30 presents final guideline ranges for all
cases, with 51.4 percent of the defendants placed
at or below the 24-30 months range, and 0-6
months being the single range with the highest
proportion of cases (12.9%).

74 . The guideline range may be further limited, or "trumped," by statutory maximum, mandatory minimum, and

mandatory consecutive penalties.



Table 29

OFFENSE LEVEL BY CRIMINAL HISTORY CATEGORY" |

Q (October 1, 1991 through September 30, 1992)

All Cases

CRIMINAL HISTORY CATEGORY

" OFFENSE }
LEVEL I 1I III v \4 VI
1 6 0 0 : 0 ’ 0 2

11 561 73 83 55 30 64

TOTAL
Cumulative
Number Percent Percent
8 0.0 0.0

866 2.5 375

17 257 26 - 24 - 15 5 12

25 136 28 ) 34 .20 22 14

339 1.0 54.2

254 0.7 73.4

31 65 18 16 26 22 63

Percent 61.7 11.3 11.3 .56 35 6.5

210 0.6 87.2

100.0 100.0

*Of the 38,258 guideline cases, the Commission received Reports on the Sentencing Hearing for 35,958 (94.0%). Of the 35,958 cases with such reports, 1,610 cases
were excluded due to one or both of the following conditions: missing offense level (1,590) or missing criminal history category (1,563). Descriptions of variables

used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92




Table 30

~ GUIDELINE SENTENCING RANGE
(October 1, 1991 through September 30, 1992)

All Cases
Cumulative
FINAL GUIDELINE RANGE Number Percent : Percent
0-6 4,027 129 129

77-96 149 0.5 ) 76.8

92-115 149 0.5 81.0

- 151-188 705 23 91.4

"Of the 38,258 cases, the Commission received complete guideline apphcatlon information on 31,347. Of thc
31,347 cases with such information, 43 cases were éxcluded due to missing guideline range.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Guideline Application for Select Offenses

The following sections provide detailed applica-
tion information on three of the most commonly

used Chapter Two guidelines: §2D1.1 (Drug -

Trafficking), §2K2.1 (Firearms), and §2F1.1
(Fraud) 75 ‘ ‘

Guideline §2D1.1 - Drug Trafficking

The main penalty statute regulating illegal drug
trafficking, 21 U.S.C. § 841(b), specifies appro-
priate penalty levels based on the amount and
type of drug. This statutory directive serves as

the framework for the drug trafficking guideline,

around which seriousness levels are developed
. 76
proportionate to the levels set by Congress.

In 1992, §2D1.1 was the primary guideline ap-
plied in the sentencing of 13,511 cases. Of the
cases in which drug type was known, 43.3 per-
cent involved cocaine, followed by marihuana in
25.0 percent, and crack cocaine in 15.5 percent
(see Table 31).”

Distributions of drug type by defendant race and
gender are presented in Tables 31 and 32, re-
spectively. Perhaps the strongest relationship
between race and drug type involved crack co-
caine and methamphetamine. The majority of
crack cocaine cases involved Black defendants
(91.5%), while White defendants constituted

85.8 percent of all methamphetamine cases.

Black and Hispanic defendants were more likely -

than Whites to be involved in heroin cases, while
~Hispanics and Whites were more likely than

Blacks to be involved in marihuana cases. Fe-
male defendants were least likely to be involved
in marihuana cases (9.5%), while their highest
probability of involvement came in heroin cases
(18.6%). Almost half of those female defendants
were non-U.S. citizens, most likely transporting
heroin into the U.S. In general, females were
proportionately less involved than males in drug

trafficking (11.6%).

Table 33 reports base offense levels under
§2D1.1 as determined by the quantity and type
of drugs involved in the offense. The largest
number of cases had guideline offense levels of
26 and 32. These levels correspond to the five-
and ten-year mandatory minimum.penalties set
by statute for certain drugs. More than 50 percent
of drug offenders sentenced under §2D1.1 had
base offense levels of 26 or less. -

Judges provided an enhancement for presence of
a firearm in 9.6 percent of the cases. An addi-
tional 963 cases (7.1%), convicted under the
firearms statute 18 U.S.C. § 924(c), received a
mandatory consecutive sentence of five years
and therefore did not receive a guideline en-
hancement for possession of a firearm. Together
these figures suggest that approximately 17 per-
cent of all drug trafficking cases received some
sanction for firearms. Aircraft were involved in
less than 0.1 percent of all drug trafficking cases.

Victim adjustments were almost non-existent in
drug cases. However, 26.6 percent of the drug
defendants received adjustments to reflect their

75~ Cases may involve the application of more than one Chapter Two guideline. For this analysis, cases were included
if the drug trafficking, firearms, or fraud guidelines were the only guideline applied in the case, or were the
guideline resulting in the highest offense level for the case. :

76  Chapter Two, Part D of the Gui

ines Manual provides Drug Equivalency Tables and a Drug Quantity Table with

base offense levels determined by both drug type and amount.

77  In cases involving more than one drug type, the drug yielding the higher base offense level under §2D1.1 is

reported in the drug type tables. .
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aggravating or mitigating roles in the offense.
Almost five percent were found to obstruct jus-
tice;- 77.8 percent accepted responsibility for
their offense (see Table 34).

As reported in Table 35, 50.6 percent of all ‘

defendants convicted of drug trafficking offenses
had no convictions that received criminal history
points under the guidelines. Only 15.8 percent
received points for past sentences of 13 months
or longer, while 2.6 percent qualified for career
offender status. '

Table 36 shows the distribution of drug cases by
offense level and criminal history category, with
the highest overall percentages centered around
the offense levels that include the five- and ten-
year mandatory minimums (levels 26 and 32) or
mandatory minimums less twolevels for accep-
tance of responsibility (levels 24 and- 30). A
guideline range of 51-63 months (corresponding
to offense level 24 and Criminal History Cate-
gory I), found in 8.9 percent of the cases, was the
most common final guideline range for offenders

convicted of drug trafficking (see Table 37).
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Table 31

RACE OF DEFENDANT BY DRUG TYPE'
(October 1, 1991 through September 30, 1992)

WHITE ‘ BLACK HISPANIC OTHER

DRUG TYPE - TOTAL Number - Percent Number  Percent Number  Percent Number Percent
TOTAL 13,370 4,889 36.5 4,131 30.9 4,167 311 183 1.4
Cocaine 5,794 1,859 32.0 1,572 27.1 2,312 399 51 0.9
Cocaine Base ("crack") 2,070 61 3.0 1,895 91.5 110 53 4 0.2
Heroin 1,038 . 170 16.4 ‘ 454 43.7 372 35.8 A 42 4.1
Marihuana 3,347 1,851 - 55.2 153 4.6 1,302 38.9 41 1.2
Methamphetamine ' 638 547 . 85.6 6 0.9 53 83 - 32 5.0
LSD . 159 150 94.3 ‘ 3 1.9 3 1.9 | 3 1.9
Other 324 251 TS 48 148 15 4.6 10 3.1

*Of the 38,258 cases, the Commission received complete guideline application information on 31,347. Of the 31,347 cases with such information, the highest
combined adjusted offense level was derived from the drug trafficking. guideline (§2D1.1) in 13,511 cases. Of these 13,511 cases, 141 were excluded due to
one or both of the following conditions: missing information on race of the defendant (15) or missing information on drug type (127). Descriptions of variables
used in this table are provided in Appendix A. '

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.




Table 32

GENDER OF DEFENDANT BY DRUG TYPE"
(October 1, 1991 through September 30, 1992)

MALE : FEMALE
DRUG TYPE ' TOTAL Number  Percent Number  Percent
TOTAL o 13384 11,834 88.4 1,550 11.6
Cocaine 5802 . 5,135 88.5 667 | 11.5
Cocaine Base ("crack") 2,071 1,841 88.9 230 1.1
Heroin 1,038 845 ~ 814 193 18.6
Marihuana ’ 3,351 | 3,032 90.5 319 9.5
Methamphetamine 639 561 87.8 78 12.2
LSD 159 = - | 143 89.9 16 10.1
Other 324 277 855 47 145

"Of the 38,258 cases, the Commission received complete guideline application information for 31,347. Of
the 31,347 cases with such information, the highest combined adjusted offense level was derived from the
drug trafficking guideline (§2D1.1) in 13,511 cases. Of these 13,511 cases, 127 were excluded due to
missing information on drug type. Descriptions of variables used in this table are provided in

Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



~ Table 33

CHAPTER TWO GUIDELINE APPLICATION INFORMATION'
(October 1, 1991 through September 30, 1992)

Guideline 2D1.1 — Drug Trafficking

Cumulative

BASE OFFENSE LEVEL"™ : Number Percent Percent
6  (Less than 250 gms of Marihuana) N X 09 09

(At least 1 kg of Marihuana)

14 (At least 5 gms of Heroin, 25 gms of Cocaine, or 5 kgs of Marihuana) 400 3.0 9.9

22 (At least 60 gms of Heroin, 300 gms of Cocaine, or 60 kgs of Marihuana) 420 3.1 28.8

26 (At least 100 gms of Heroin, 500 gms of Cocaine, or 100 kgs of Marihuana™") 2658

30 (At least 700 gms of I:Ieroin, 3.5 kgs of Cocaine, or 700 kgs of Marihuana) 636 4.7 65.1

34 (At least 3 kgs of Heroin, 15 kgs of Cocaine, or 3,000 kgs of Marihuana) 1147 85 86.7

38 (At least 30 kgs of Heroin, 150 kgs of Cocaine, or 30,000 kgs of Marihuana) 399

42  (At’least 300 kgs of Heroin, 1,500 kgs 6f Cocaine,-or 300,000 kgs of Marihuaﬁa)

Convicted under 18 U.S.C. § 3 - Accessory After the Fact 98.2

Convicted under 18 U.S.C. § 371 - Attempt, Solicitation or Conspiracy




§2D1.1 — SPECIFIC OFFENSE CHARACTERISTICS Number Percent
Flrearm or Other Dangerous Weapon Possessed
Firearm or dangerous weapon possessed St E k 1095 96
No weapon adjustment - conv1cted under 18 USC § 924(c) - | 963 71
No firearm or Qangerous weapon possessed 11,247 833
Missing 6 --
TQTAL 13,511 100.0
Convicted Under 21 US.C. § 960(a) Involvi'n‘g Aircraft _ -
Offense involved importation aboard aircraft 20 B 0.1
Offense did not involve ihpomtion aboard aircraft 13,171. 99.9
. Offense %:ofnmitted before adjustment added to guidelines | 315 -
Missing ; | | 5 -
TOTAL 100.0

*Of the 38, 258 guidcliné cases, the Commission received complete gilideline applicatibn information for 31 347. Of the 31,347 ‘cases with such
information, the highest combined adjusted was derived from the drug trafficking guideline (§2D1.1) in 13,511 cases, Addmona] deéscriptions
of each guldelme adjustment can be found in the USSC Guidelines Manual. ,

“*See USSC Guidelines Manual for equivalencies of other drug types.

e

*****Convicted under 21 U.S.C. § 841 (b)(])(A B, or C) or § 960 (b)(1, 2, or 3) and offense caused death or serious bodlly m_]ury from use of

substance and defendant' has prior conviction for similar offense.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.

13,511

Drug amounts including and above which may carry a five-year mandatory minimum -prison term.

Drug amounts including and above which may carry a ten-year mandatory minimum prison term.



- Table 34

CHAPTER THREE GUIDELINE APPLICATION INFORMATION"_ j
(October 1, 1991 through September 30, 1992) R

Guideline 2D1.1 — Drug Trafficking

'VICTIM-RELATED

“Number

" Percent

Vulnerable Victim (§3A1.1) o :
» Vulnerable victim involved 4 _ 0.0 |
' No vulnerable victim involved 13,507 - 100.0
TOTAL ' 13,511 . 100.0
Official Victim (§3A1.2) ‘ .
Official victim involved - 14 0.1
- No official victim involved 13,497 .99.9
TOTAL 13,511 100.0
Restraint of Victim (§3A1.3)
‘Offense involved restraint of victim 3 0.0
Offense did not involve restraint of victim 13,508 100.0
TOTAL 13511 1000
ROLE IN THE OFFENSE ' Number’ * Percent
Aggravating Role (§3BL.1)
Organizer or leader 435 32
Manager or supervisor 674 5.0
Lesser organizer, leader, manager, or supervisor 330 2.5
No aggravating role 12,070 89.3
Missing 2 --
TOTAL 13,511 100.0 -
Mitigating Role in the Offense (§3B1.2)
Minimal participant 704 52
. Less than minor role but not minimal . 105 . 08 e
" Minor participant 1,339 99
No mitigating role 11,359 v84.1 o
Missing ' 4 .
TOTAL 13,511 100.0




Abuse of Position of Trust or Use of Special Skill (§3B1.3)

Defendant abused posmon of trust or used special skill o 8 0.6
Defendant d1d not abuse. posmon of trust or use specxal . ‘ | 13,427 o 99.4
skill )

Missing 1 --
TOTAL o : . 13,511 100.0

OBSTRUCTION Number ‘ Percent

* Obstruction of Justice (§3C1.1)

Defendant obstructed justice 606 4S5
* Defendant did not obstruct justice 12905 0 0 955

TOTAL o 13,511~ 1000

Reckless Endangerment During Flight (§3C1.2)

Offense involved reckless endangerment during flight 21 0.2
Offense did not involve reckless endangerment during flight 13,051 998
Offense committed before adjustment added to guidelines 439 fe-
TOTAL 13,511 100.0
ACCEPTANCE OF RESPONSIBILITY ‘ . Number Percent

Acceptance of Responsibility (§3E1.1) o
Defendant accepted responsibility 1 0,510 77.8

Defendant did not accept responsibility 3,001. o 222
TOTAL’ ' ‘ 13511 100.0

'Of the 38,258 guideline cases, the Commission received complete guideline application information for 31,347. - Of the 31,347 cases with such information, the
highest combined adjusted offense level was derived from the drug trafficking guideline (§2D1. 1) in 13,511 cases. Additional descnphons of each guideline
adjustment can be found in the USSC Gundelmes Manual.

SOURCE: US. Sentencmg Commission, 1992 Data File, MONFY92.



Table 35

' CHAPTER FOUR GUIDELINE APPLICATION INFORMATION*
(October 1, 1991 through September 30, 1992)

Guideline 2D1.1 — Drug Trafficking‘

Number of prior countable sentences

of 13 months or greater (§4A1.1(a)) Number Percent
0 11354 - - - 842

1 1,300 9.6
2 511 | 3.8
3 203 1.5
4 78 - .0.6
5 27 0.2
6 or more 13 0.1
Missing 25 —
TOTAL 13,511 100.0

Number of prior countable sentences

of 60 days or greater (§4A1.1(b)) Number Percent
0 11,867 88.0
1 1,149 8.5
2 320 24
3 95 0.7
4 35 03
5 or more 20 0.2
Missing 25 —
TOTAL 13,511 100.0

Number of prior countable sentences

of less than 60 days (§4A1.1(c)) Number Percent
0 8,266 61.3
1 3,104 23.0
2 1,227 9.1
3 496 3.7
4 389 2.9
5 or more 5 0.0
Missing 24 -
TOTAL 13,511 100.0



Commission of Offense While Under

Criminal Justice Sentence (§4A1.1(d)) Number Percent
' Additional points ‘gfven for commission of instant : : -

offense while under criminal justice sentence 2,659 19.7

No additional criminal history points given , ' 10,825 80.3

Missing ' o 24 -

TOTAL 13,511 100.0

Commission of Offense Within Two Years . . .
of Prior Countable Conviction (§4A1.1(e)) Number ~  Percent

Additional points given for commission of instant
offense within two years of certain prior countable

convictions 1,214 9.0
No additional criminal history points given ' 12,274 : 91.0
Missing 23 . ---
TOTAL B 13,511 100.0
Total Criminal History Points Number Percent
0 : 6,825 - 506
1 ' 1,688 12.5
2 656 49
3 1,125, 83
4 634 4.7
5 491 36
6 573 43
7 276 ‘ 2.1
8 255 19
9 225 ' 1.7
10 159 12
11 138 10
12 135 1.0
13 68 - 05
14 st 04
15 47 ‘ 04
16 40 0.3
17 27 0.2
18 21 0.2
19 9 . . 0.1
20 11 0.1
21 10 0.1
22 or more 23 0.2
Missing ' 24

TOTAL 13,511 100.0



Career Offender (§4B1.1) Number Percent

Defendant found to be career offender . 349 2.6
Defendant not found to be career offender ‘ '13,'14‘1' - 97.4
Missing - o 21 -
TOTAL ' . o . o 13,511 100.2
Armed Career Criminal (§4B1.4) Number - Percent
Defendant found to be armed career criminal - 18 . 0'.‘1“‘:'
Defendant not found to be armed career criminal - 13,033 - o 999
Offense committed before adjustment added to -
guidelines _ 439 ——
Missing » ) o 20 -

TOTAL , : 13,511 100.2

"Of the 38,258 cases, the Commission received complete guideline application information on 31,347. Of the 31,347 cases with such information,
the highest combined adjusted offense level was derived from the drug trafficking guideline (§2D1.1) in 13,511 cases. Addmonal descnptlons
of each guideline adjustment can be found in the USSC Guidelines Manual.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92



Table 36

OFFENSE LEVEL BY CRIMINAL HISTORY CATEGORY
(October 1, 1991 through September 30, 1992)

Guideline 2D1.1 — Drug Trafficking

" TOTAL = : CRIMINAL HISTORY CATEGORY

OFFENSE Cumulative B
LEVEL Number Percent Percent ' I Im 111 v \% VI
2 13 0.1 01 9 1 2 1 0 ] 0

6 102 - 0.8 1.7 78 11 4 4 3 2

10 480 3.6 6.4 301 68 51 31 16 13

14 596 4.4 14.3 358 95 - 87 26 19 11

36 505 3.7 93.0 323 48 70 31 17 16

40 186 14 - 979 103 29 33 8 7 6

TOTAL 13,505 8,530 1,782 1,635 662 325 571

*Of the 38,258 cases, the Commission received complete guideline application information on 31,347. Of the
31,347 cases with such information, the highest combined adjusted offense level was derived from the drug
trafficking guideline (§2D1.1) in 13,511 cases. Six cases were excluded due to missing criminal history category
or missing offense level. o

SOURCE: U.S. Sentencing Commission, 1992 Data Filé, MONFY92.



Table 37

GUIDELINE SENTENCING RANGE
(October 1, 1991 through September 30, 1992)

Guideline 2D1.1 - Drug Trafficking

’ . Cumulative
FINAL GUIDELINE RANGE Number " Percent Percent
0-6 , - 195 14 - 14

78-97" , , 704 152 . .60.4

- 130-162 . 17 0.1 ’ 774

168-210 284 2.1 86.0

*Of the 38,258 cases, the Commission received complete guideline application information on 31,347, Ofthe

31,347 cases with such information, the highest combined adjusted offense level was derived from the drug
trafficking guideline (§2D1.1) in 13,511 cases. Three cases were excluded due to missing guideline range.

SOURCE: U.S. Sentencing Commiésion, 1992 Data File, MONFY92.
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Guideline §2K2.1

The primary guideline for firearms violations, .

§2K2.1, has been amended three times and con-
solidated, effective November 1, 1991, with
guidelines §§2K2.2 and 2K2.3 to encompass a
wider range of offense behaviors and adjust pen-
alty levels accordingly. In 1992, §2K2.1 was the
primary guideline used to sentence 1,964 defen-
dants. However, due to ex post facto considera-
tions, 123 of these cases (6.3%) were sentenced
under the original 1987-88 guideline, 304 cases
(15.4%) under the 1989 amendment, 1,025
cases (52.2%) under the 1990 version and, fi-
nally, 512 cases (26.1%) were sentenced under
the 1991 amendment.

. Table 38 describes the base offense level as-
signed to cases sentenced under the four versions
of the firearms guideline, with level 12 being the
most common across all cases sentenced under
the 1989-1991 amendments. These levels are
further adjusted up or down based on a number
of specific offense characteristics. More than 17
percent of all cases involved stolen firearms and
received a two-level enhancement; 3.9 percent of
the defendants received a reduction to level 6 for
possessing firearms solely for sport or recreation.
The majority of the 512 cases sentenced under
the 1991 version of §2K2.1 involved less than
three firearms, but 32.3 percent were given one-
to six-level enhancements based on the large
numbers of firearms (three or more) in the of-
fense. Of the 512 cases, 2.4 percent involved a
destructive device.

Table 39 reports the application of Chapter
Three guidelines. Very few firearms cases in-
volved victim adjustments, while only 1.8 per-
cent of the defendants sentenced under §2K2.1
received a downward adjustment for mitigating
role in the offense, and 1.4 percent had an aggra-
vating role. Four percent of the defendants were

found to obstruct justice, while 80.1 percent
accepted responsibility.

Table 40 presents the criminal history of fire-
arms defendants. More than 50 percent of the
defendants had one or more prior sentences of 13
months or greater, 34.5 percent had one or more
sentences of 60 days or greater, and 60.3 percent
had one or more other countable sentences. Forty
percent of the defendants committed their instant
offense while under criminal justice sentence,
28.4 percent within two years of their prior con-
viction. Not surprisingly, the median criminal
history score for firearms of six criminal history
points exceeds the median of zero points for all
defendants in 1992, because part of what brings
a firearm offense into the federal system is prior
record. More than three percent of the firearms
defendants were sentenced as career offenders,
and 10.2 percent were found to be armed career
criminals.

Table 41 describes the distribution of §2K2.1
cases by offense level and criminal history cate-
gory. The median offense level for firearms de-
fendants was 12, with almost as many of the
defendants in Criminal History Category VI
(21.0%) as in Category 1 (23.6%). Table 42
presents final guideline ranges for firearms of-
fenses. The 21- to 27-months sentence range
includes the largest number of firearms defen-
dants, as well as the median range.



 Table 38

'CHAPTER TWO GUIDELINE APPLICATION INFORMATION'

(October 1, 1991 through September 30, 1992)

Guideline 2K2.1 — Firearms

BASE OFFENSE LEVEL

Number

Percent
1988 Guidelines .
9 119 100.0
Missing 4 -
TOTAL 123 100.0
1989 Guidelines ’
6 20 6.6
12 213 70.3
16 70 23.1
Missing 1 L
TOTAL 304 1000
1990 Guidelines -
6 ' 66 237
12 742 266.0
18 199 71.3
Missing - » 18 .."
TOTAL 1,005 100.0
1991 Guidelines .
6 ‘ 46 9.5
12 140 28.8
14 61 126
18 86 177
20 60 124
2 12 25
24 3150
26 ‘ 10 2.1
Missing 24 -
TOTAL 512 100.0



§2K2.1 — SPECIFIC OFFENSE CHARACTERISTICS Number Percent
Firearm was Stolgn (1988-1991 Guidelines)

Firearm was stolen or had an obliterated serial number 338 174
Firearm was not stolen and did not have an obliterated 1,610 82.0
serial number _ ;

Missing : ‘ 16 --

TOTAL . 1,964 100.0

Firearm Possessed for Sport (1988-1991 Guidelines)

Offender obtained or possessed the firearm solely for 75 -39
sport or recreation

Offender did not obtain or possess the firearm solely for 1,874 - 96.2
‘sport or recreation ‘ A
Missing _ 15 -

TOTAL | : 1,964 1000

Number of Firearms (1991 Guidelines)

3-4 ﬁrearms ‘ 33 6.6
5-7 firearms 56 " 11.2
8-12 firearms | 13 26
13-24 firearms 23 46
25-49 firearms | 14 238
50 or more firearms 23 46
Offense involved fewer than three firearms 340 - 67.7
bffénse committed‘before adjustment added to guidelines 1,452 . -
Missing A ‘ , o 10 | .

TOTAL ‘ 512 © 100.0

Destrlictive Device (1991 Guidelines)

foénse involved a destructive device 12 24
Offense did not involve a destructive device 488 97.6
Offense committed before adjustment added to guidelines 1,452 ' -
Missing 12 -

TOTAL : 512 100.0

‘Of the 38,258 cases, the Commission received complete guideline application information for 31,347 cases. Of the 31,347 cases with such
information, the highest combined adjusted offense level was derived from the firearms guideline (§2K2.1) in 1,964 cases. Additional descriptions
of each guideline adjustment can be found in the USSC Guidelines Manual.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 39

CHAPTER THREE GUIDELINE APPLICATION INFORMATION® |
(October 1, 1991 through September 30, 1992)

Guideline 2K2.1 — Firearms

Number- . -

VICTIM-RELATED - Percent
Vulnerable Victim (§3A1.1) , o
Vulnerable victim invblved 2 0.1
No vulnerable victim involved 1,962 999
TOTAL 1,964 100.0
Official Victim (§3A1.2) . |
Official victim involved v6‘ . 03
No official victim involved 1,958 , 99.7 .
TOTAL | 1,964 1000
Restraint of Vicﬁm (83A1.3)
Offense involved restraint of victim 1. ) ‘0‘.1
Offense did not ihvblve restraint of victim 1,963 | 100.0
TOTAL 1,964 | 100.0.
ROLE IN THE OFFENSE Number - Percent
Aggravating Role (§3B1.1)
Organizer or leader 2 0.1
Manager or supervisor 21 1.1
Lesser organizer, leader, manager, or supervisor 4 0.2
No aggravating role 1,937\ 98.6
TOTAL 1,964 100.0
Mitigating Role (§3B1.2)
Minimal participant 11 0.6
Less than minor but not minimal 3 0.2
* Minor participant ’ 21 1.1
Nc; fﬁitigafiEng. role 1,929 98.2 |
TOTAL 1,964 . - 100.0 -



Abuse of Position or Trust of Use of Special Skill (§3B1.3)

Offender abused position of trust or used special skill 2 0.1

Offender did not abuse' position of trust or use special s.rkill‘ R 1,962 99.9

TOTAL o - 0 o 1964 - 1000
OBSTRUCTION Number Percent

Obstruction of Justice (§3C1.1) S ) ' o
" Offender obstructed justice . 79 4.0

Offender did not obstruct justice 1883 960
~ Missing : ' - 2 -

CTOTAL - 1964 100.0

Reckless Endangerment During Flight (§3C1.2)

Offense involved reckless endangerment during flight 403
Offense did not involve reckless endangerment during flight E ' , 1,532 " 99.7
‘Offense committed before adjustment added to guidelines o 27 -
‘Missing o . 1 : --
TOTAL , 1,537 IQ0.0
ACCEPTANCE OF RESPONSIBILITY '  Number  Percent

Acceptance of Responsibility (§3E1.1)

Offender accepted responsibil.ity o 1,573 80.1
‘Offender did not accept responsibility I D ) SR 19.9

TOTAL ' : 1,964 100.0

"Of the 38,258 cases, the Commission received complete guideline application infarmation for 31,347 cases. Of the 31,347 cases with such
information, the highest combined adjusted offense level was derived from the firearm. -uideline (§2K2.1) in 1,964 cases. Additional descriptions
of each guideline adjustment can be found in the USSC Guidelines Manual. . -

SOURCE: US. Sentencing Comfnission, 1992 Data File, MONFY92.



Table 40

CHAPTER FOUR GUIDELINE APPLICATION INFORMATION*
' (October 1, 1991 through September 30, 1992)

Guideline 2K2;1 — Firearms

Number of prior countable sentences

of 13 months or greater (§4A1.1(a)) Number Percent
o 915 467
1 407 208
2 269 13.7
3 169 8.6
4 95 4.8
5 54 2.8
6 or more 52 2.7
Missing 3 : -
TOTAL 1,964 100.0
Number of prior countable sentences.~
of 60 days or greater (§4A1.1(b)) Number Percent
0 1,284 65.5
1 402 20.5
2 157 8.0
3 68 35
4 24 1.2
5 or more 26 1.3
Missing 3 --
TOTAL 1,964 100.0
Number of prior countable sentences
of less than 60 days (§4A1.1(c)) Number Percent
0 778 39.7
1 558 28.5
2 306 15.6
3 162 8.3
4 152 7.8
5 or more 5 03
Missing 3 --
TOTAL 1,964

100.0



Commission of Offense While Under

Criminal Justice Sentence (§4A1.1(d)) " Number Percent
- Additional :points given for commission of instant - ' ]

offense while under criminal justice sentence - , - 794 40.5
No additional criminal history points given - 1,166 59.5
Missing o » 4 -
TOTAL ‘ 1,964 100.0

Commission of foehse Withl;ll Two Years ‘ '

of Prior Countable Conviction (§4A1.1(e)) ~ Number Percent

' Additional points given for commission of instant

offense within two years of certain prior countable
convictions 556 28.4
No addifional criminal history points given 1,405 71.7
Missing . 3 --
TOTAL A 1,964 100.0

Total Criminal History Points Number Percent

0 ' 316 16.1
1 148 7.5
2 93 47
3 124 63
4 128 6.5
5 129 6.6
6 142 72
7 80 4.1
8 84 43
9 110 5.6
10 71 3.6
11 90 4.6
12 78 4.0
13 37 1.9
14 37 1.9
15 56 29
16 41 2.1
17 21 - 1.1
18 37 1.9
19 22 1.1
20 . 18 0.9
21 . 21 1.1
22 or more ’ 78 4.0
Missing . - 3 --

. TOTAL 1,964 100.0



Career Offender (§4B1.1) Number Percent
Defendant found to be career offender 67 34
Déféndant not found to be career offender 1,895 96.6
Missing 4 --
TOTAL 1,964 100.0°

Armed Career Criminal (§4B1.4) - Number Percent
Defendant found to be armed career criminal 157 10.2
Defendant not found to be armed career criminal 1,378 89.8
Offense committéd before adjustment added to
guidelines 427 --
Missing 4 --
TOTAL 1,964 100.0

"Of the 38,258 cases, the Commission received complete guideline application information on 31,347. Ofthe 31,347 cases
with such information, the highest combined adjusted offense level was derived from the firearms guideline (§2K2.1) in
1,964. Additional descriptions of each guideline adjustment can be found in the USSC Guidelines Manual.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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S Table 41

OFFENSE LEVEL BY CRIMINAL HISTORY CATEGORY*
(October 1, 1991 through September 30, 1992)

Guidelihe 2K2.1 — Firearms

OFFENSE ' ‘ TOTAL . CR}MINAL HISTORY CATEGOR){ . .
LEVEL . Cumulative . k B
Number Percent Percent - A II I v Vv VI
2 2 0.1 : 1 1 : 0 0 0 0

8 32 : 1.6 14.4 13 1 4 5 3 6

10 . 546 278 43.4 77

16 181 9.2 75.6 93 26 32 10 12 8

18 109 5.5 81.9 53 14 18 8 9 7

20 31 1.6 842 8 6 9 4 2 2

28 3 0.2 89.1 0 0 0 1 1 1

31 ’ 89 45 93.9 0 0 0 19 18 52

*Of the 38,258 cases, the Commission received complete guideline application information on 31,347. Ofthe 31,347 cases with such information,
the highest combined adjusted offense level was derived from the firearms guideline (§2K2.1) in 1,964 cases. '

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 42

‘ GUIDELINE SENTENCING RANGE®
" (October 1, 1991 through September 30, 1992)

Guideline 2K2.1 — Firearms

‘Cumulative = - . .%o

_ FINAL GUIDELINE RANGE ' Number Percent Percent

10-16 174 - 89 . - 303

41-51 37 : 1.9 827

63-78 : 16 0.8 - 86.0

140-175 1 ) 0.0 89.0

210-262 32 ' 1.6 : 96.1

*Of the 38,258 cases, the Commission received complete guideline application information on 31,347. Of the
31,347 cases with such information, the highest combined adjusted offense level was derived from the -
firearms guideline (§2K2.1) in 1,964 cases. One case was excluded due to missing guideline range.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92... -
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Guideline §2F1.1 - Fraud and Deceit

Almost 12 percent of all defendants sentenced

under the guidelines in 1992 were sentenced for .

fraud offenses..The fraud guideline contains a
base offense level of 6 and is adjusted by a series
of specific offense characteristics. Because loss
tables in the fraud guideline were amended in
1989, pre- and post-amendment loss tables are
reported in Table 43. Most cases (3,618) were
sentenced under the 1989-91 version of the
guideline. Using this version, the most common
loss category was $2,000 or less (24% of the
cases). Based on offense characteristics specific
to the fraud guideline (e.g., more than minimal

planning, multiple victims, victimizing govern--

ment or certain types of organizations, or violat-
ing a judicial order), an additional increase was
given in 71.2 percent of 1989-91 fraud cases.
Adjustments for misrepresentation, reckless risk
of injury, use of foreign bank accounts, and jeop-
ardizing the soundness of financial institutidhé
applied in only 1.5 percent of these cases.

Table 44 shows that Chapter Three adjustments
for victim related factors applied in 1.6 percent
of the cases. Almost five percent of the defen-
dants received a mitigating role reduction; 8.9
percent received .an aggravating role enhance-
ment. Close to eight percent of the cases involved

defendants who abused their position of trust in

committing the fraud. Obstruction of justice was
found in 4.9 percent of the cases, while a reduc-
tion for acceptance of responsibility was granted
in 88.2 percent, considerably higher than the
77.8 percent granted in drug trafficking cases, or
the 80.1 percent in firearms offenses. .

As shown in Téble 45, only 12.9 percenf of the
defendants had one or more prior sentences of 13

months or longer, 11.3 percent had prior sen- '

tences of 60 days or longer, and 33.0 percent had
other countable sentences. As a result, 70.3 per-
cent of the fraud defendants received the lowest

. 109

criminal ‘history category, and more than half
were assigned offense levels of nine or less (see
Table 46). The low criminal history category and
offensé levels led to a concentration of 54.8
percent of fraud cases in sentencing ranges with
minimums of six months or léss_(s_eﬁ Table 47).



© " Tabled3 -

'CHAPTER TWO GUIDELINE APPLICATION INFORMATION'
_ (October 1, 1991 through September 30, 1992)

Guideline 2F1.1 — Fraud and Deceit =

iZASE OFFENSE LEVEL | | . ,Nﬁmbe_g‘ . " Percent
6 - - 4067 . 1000
Mi§sing a5 ‘;- -
TOTAL , . 40720 -, 1000

§2F1.1 — SPECIFIC OFFENSE CHARACTERISTICS . Number .  Percent

Amount of Loss (1988 Guidelines)
$2,000 or less | . 41105
$2,001 - $5,000 . 23 52
$5,001 - $10,000 o 34 7.6
$10,001 - $20000 N 103
$20,001 - $50,000 _ , L2161
$50,001 - $100,000 L 43 9.6
$100,001 - $200,000 44 . . 98
$200,001 - $500,000 | 43 9.6
$500,001 - $1,000,000 R | IR X
$1,000,001 - $2,000,000 o 2 49
$2,000,001 - $5,000,000 S8 40
More than $5,000,000 o o 24 5.4
Missing P

TOTAL ., L e e 44 1000




§2F1.1 — SPECIFIC OFFENSE 'CHARACTERISTICS Number " Percent
Amount of _L_oSs (1989 - 1991 Guidelines) o ’
CUs2000 0rless 8o 240

More than $2,000 ~ © T g, 9.2
More than $5,000 .. . ¢ .7 .. ... 363 10.0
More than $10,000 | 394 109
More than $20,000 466 129
. 'More than $40,000 .. . ... . ... 3370 .7 93
" More than $70,000 - 253 7.0
More than $120,000 o S 157 43
* More than $200,000 - C143. T S 40
More than $350,000 | S 80 22
More than $500,000 o 62 1.7
More than $800,000 = . e o SnU T 64 o L8
More than $1,500000 oo C38. L o 11
More than' $2,500,000 - e300 .06
More than $5,000,000 L2 03
More than $10,000,000 S 02
More than $20,000,000 S35 04
More than $40,000,000 T2 0.0
More than $80,000,000 S e 00
TOTAL - o 3618 . %1000

Nature of the Offense (1988 Guidelines)

Offense involved: v : s .o 354 ... 780
- more than minimal planning ST :
- multiple victims
- misrepresentation by the offender, or
- violation of judicial or administrative

order, injunction, decree, or process

Offense did not involve one of the above activities " 100 S 22.0
TOTAL 454 100.0

More than Minimal Planning (1989 - 1991 Guidelings)

Offense involved: - ! 2,573 712
- more than minimal planning, or ‘
- multiple victims

Offense did not involve one 6f the above activities 1,043 ,  28‘.9
Missing ) ' L 2 . ‘ - .
TOTAL 3618 1000



§2F1.1 — SPECIFIC OFFENSE CHARACTERISTICS Number Percent

. Mlsrepresentatlon (1989 1991 Guldelmes) ‘ . R e
Offense mvolved ’ Co o - e43 B
- misrepresentation by the offender

- violation of judicial or administrative
order, injunction, decree, or process

Offense did not involve one of the above activities - 3,575 98.8
TOTAL : ‘ 3,618 - . 100.0

Conscious or Reckless Rlsk of Serious Bodily Injury
(1989 - 1991 Guidelines)

» Conduct involved conscious or reckless risk .5 - 01
‘ Conduct did not involve conscious or reckless risk 3,553 99.9
Offense committed before adjustment added to 443 -
guidelines

TOTAL 3,558 1100.0

Use of Foreign Bank Accounts
(1988 - 1991 Guidelines)

Foreign bank accounts used ‘ 3 0.1
No use of foreign bank accounts o 4,069 999
TOTAL - 4,072 - 1000

~ Jeopardized the Soundness of a Fmancnal Institution
(1990 - 1991 Guldelmes)

~ Offense jeopardized a financial institution 3 - 0.1 .
Offensé did not jeopardize a financial institution ' 3,190 - 999
Offense committed before adjustment added to 889 . . -
guidelines : : A
TOTAL - 3193 1000

. "Of the 38,258 cases, the Commission received complete guideline application information for 31,347 cases. Ofthe 31,347
~ cases with such information, the highest combined adjusted offense level was derived from the fraud guideline (§2F1.1)
‘in 4,072 cases. Additional descriptions of each guideline adjustment can be found in the USSC Guidelines Manual.

SOURCE:‘ U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 44

CHAPTER THREE GUIDELINE APPLICATION INFORMATION"

(October 1, 1991 through September 30, 1992)

Guideline 2F1.1 — Fraud and Deceit

VICTIM-RELATED Nurﬁber Percent
Vulnerable Victim (§3A1.1) ‘

~Vulneréble victim involved | 58 1.4

No vulnerable victim involved 4;014 98.6

TOTAL | 4,072 100.0
Official Victim (§3A1.2) ,

Official victim involved 4 0.1

No official victim involved , 4,068 99.9

TOTAL 4,072 100.0
Restraint of Victim (§3A1.3)

Offense involved restraint of victim 3 0.1

Offense did not involve restraint of victim 4,069 99.9

TOTAL ‘ 4,072 100.0
ROLE IN THE OFFENSE Number Percent
Aggravating Role (§3B1.1)

Organizer or leader 116 2.9

Manager or supervisor 179 44

Lesser organizer, leader, manager, or supervisor 67 1.7

No aggravating role 3,710 91.1

TOTAL 4,072 100.0
Mitigating Role (§3B1.2)

Minimal participant 21 0.5 -

Less than minor but not minimal 15 04

Minor participant 156 3.8

No mitigating role 3,880 95.3

TOTAL 4072 1000



Abuse of Position or Trust of Use of Special Skill (§3B1’ 3

Offender abused posmon of trust or used speclal Sklll L 310 7.6

Offender did not abuse posmon of trust or use spemal sk111 3,762 o 924

TOTAL 4,072 100.0
OBSTRUCTION Number Percent
Obstructior of Justice (§I3Cl.1) : Ll

Offender obstructed justice 200 49

Offender did not obstruct justice 3,872 95.1

TOTAL ' 4,072 100.0
Reckless Endangerment During Fllght (§3C1.2)

‘Offense ‘involved reckless endangerment during flight 1 0.0

Offense did not mvolve reckless endangerment during flight - 3,192 100.0

Offense committed before adjustment added to guidelines 879 -

TOTAL 3,193 100.0
ACCEPTANCE OF RESPONSIBILITY B eNumBen . Percent
Accepta_hee of Responsibiiity (§3E1.1)

:Of,fender accepted responsibility 3,590 88.2

»Offender did not,aceept responsibility 481 11.8

‘stsmg 1 --

. 4,072 100.0

TOTAL

"Of the 38,258 cases, the Commission received complete guideline application information for 31,347 cases.- Of the 31,347
cases with such information, the highest combined adjusted offense level was derived from the fraud guideline (§2F1.1)

- in4, 072 cases. Addmonal descrlptlons of each guldelme adjustment can be found in the USSC Guidelines Manual.

SOURCE u.s. Sentencmg Commlsston, 1992 Data File, MONFY92.




Table 45 .

CHAPTER FOUR GUIDELINE APPLICATION INFORMATION
" (October 1, 1991 through September 30, 1992) '

Guideline 2F1.1 — Fraud

Number of prior countable sentences

of 13 months or greater (§4A1.1(a)) , Numbei" Percent
0 3,540 -87.1
1 237 .38
2 136 33
3‘ ‘65 1.6
4 32, 08
5 24 0.6
6 or more 32 - 0.8
Missing A 6 LT
TOTAL 4,072 100.0
Number of prior coqntable sentences _
_ of 60 days or greater (§4A1.1(b)) =" Number - -~ Percent -
0o 3,606 - 88.7
1 306 75
2 %0 22
3 37 09
4 12 03
5 or more 15 04
Missing --
TOTAL 4,072 100.0
Number of prior countable sentences »
of less than 60 days (§4A1.1(c)) Number Percent
0 2,726 67.0
1 741 18.2
2 316 7.8
3 144 3.5
4 135 33
5 or more 4 0.1
Missing 6 =
TOTAL - S4072 .. 1000



‘Commission of Offense While Under . N, :
Criminal Justice Sentence (§4A1.1(d)) o L . Number -~ Percent

'Additional points given for commission of instant

offense while under criminal justice sentence ‘ 640 . : . 15.8
No additional criminal history points given 3,424 ) 84.3
Missing | 8 ~ -
TOTAL . .. .. .. 4072 . - 1000 .

A"C'_o.mmission of Offensé Within Two Years
of Prior Countable Conviction (§4A1.1(e)) C Number ~ ° Percent

Additional points given for commission of instant
offense within two years of certain prior countable

convictions : 296 -, 73
No additional criminal history points given 3,769 . 92.7
Missing _ , : ’ 7 -
TOTAL C 4,072 100.0
Total Criminal History Points ' Number Percent
0o ' _ 2,428 59.6
1 432 10.6
2 169 42
.3 240 5.9
4 153 3.8
5 90 22
6 116 2.8
7 43 1.1
8 47 12
9 56 1.4
10 29 0.7
11 46 ' 1.1
12 41 1.0
13 . 18 04
14 18 04
15 23 0.6
16 - 13 0.3
17 20 0.5
18 13 03
19 10 0.2
20 403
22 or more - L Co41 10
‘Missing .~ : L v L 6 -

TOTAL : | 4,072 100.0




Career Offender (§4B1.1) - Number- . . Percent

Defendant found to be career offender . = B | D 0.0
Defendant not found to be career offender 4,065 ' 100.0
Missing o , ” B 6 | . -
TOTAL I a0m 100.2

Armed Career Criminal (§4B1.4) Number Percent
Defendant found to be armed career criminal ‘ . o 00
Defendant not found to be armed career cﬁrﬁinal . - 3,1'93‘. d ;100.0
 Offense committed ‘beforekadjustme‘nt;added to L ' -
guidelines _ . L - - 879 .. -
'TOTAL 4,072 - 100.0

‘Of the 38,258 cases, the Commission received complete guideline application information on 3[,347. Of the 31,347 cases
with such information the highest combined adjusted offense level was derived from the fraud guideline (§2F1.1) in 4,072
cases. Additional descriptions of each guideline adjustment can be found in the USSC Guidelines Manual;

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.




~ Table 46

OFFENSE LEVEL BY CRIMINAL HISTORY CATEGORY
(October 1, 1991 through September 30, 1992)

Guideline 2F1.1 — Fraud .

OFFENSE o TOTAL CRIMINAL HISTORY CATEGORY

LEVEL 3 i
Number ' Percent Cumulative S | m:- -Ir . v \" VI
. .~ Percent . . . . S
1 1 0.0 0.0 1 0 0 0

Percent

*Ofthe 38,258 cases, the Commission received completc guideline appllcatlon information.on 31, 347 Ofthe 31,347
cases with such mformatlon the highest combined adjusted offense level was derived from the fraud guideline
(§2F1.1) in 4,072 cases. Two (2) cases were excluded due to missing criminal history category and missing offense
level.

SOURCE: U.S. Sentencing Commissiop, 19?2 Data F_ile? MONFY92.




Table 47

GUIDELINE SENTENCING RANGE
(October 1, 1991 through September 30, 1992)

Guideline 2F1.1 — Fraud

B Cumulative
FINAL GUIDELINE RANGE Number Percent Percent
0-6 878 ' © 216 21.6

57-711 12 03 99.4

70-87 8 0.2 9.8

97-121

70 100.0

‘Ofthe 38,258 cases, the Commission received complete guideline application information
on 31,347. Of the 31,347 cases with such information, the highest combined adjusted"
offense level was derived from the fraud guideline (§2F1.1) in 4,072 cases. Two ()]
cases were excluded due to missing guideline range. .

SOURCE: U.S. Séntencing Commission, 1992 Data File, MONFY92.



United States Sentencing Commission

Departures and Sentences

Within the Guideline Range

The Sentencing Reform Act of 1984 authorizes
departures from the applicable guideline range
subject to review by appellate courts. The Re-

ports on ‘the Serntencing Hearing are used to
assess guideline sentencing trends and to deter-
mine the rate at which defendants are sentenced
within, above, or below the guideline range as
established by the court. In this section, the

Commission reports on the frequency of depar-

tures on the national, circuit, and district levels,
and the reasons provided by the courts for such
departures.

The Commission reviewed all case files to deter-
mine departure status and reasons for departure

insufficient to permit a departure determination,
the sentence from the Judgment of Conviction
was compared to the guideline range recom-
mended by the probation officer in the presen-
tence report. No departure was assumed when
the sentence imposed by the court fell within the
range recommended by the probation officer.”

A departure could not be assumed if the sentence
from the Judgment of Conviction did not corre-
spond to the guideline range recommended by
the probation officer. A court, through the fact
finding process, may determine a different
guideline range to be correct and sentence within
that range. Thus, a discrepancy between the sen-

“tence and the range indicated in the presentence

as indicated in the Report on the Sentencing ..

Hearing. The case was determined to involve no
departure if the sentence imposed was within the
guideline range established by the court and set
out in the Report on the Sentencing Hearing. If

the sentence fell outside the guideline range

established by the court, it was determined that
a departure had occurred and the applicable
reasons were noted. '

If a Report on the Sentencing Hearing was not
provided or if the information contained in it was

78

report does not necessarily indicate a departure.
Departure determination for cases in which Re-
ports on the Sentencing Hearing were absent or
inadequate were coded as missing.

‘Departure Rates

Sentences were within the guideline range estab-

lished by the court in 77.4 percent (28,032) of

the 36,229 cases for which a departure determi-
nation could be made.®° :

In 15.1 percent of the cases (5,478), courts de-

_parted downward based on a motion by the gov-

This assumption was tested in a previous USSC departure

ernment for a reduced sentence due to the

study analyzing a sample of cases sentenced between

November 1, 1987, and March 31, 1989. A random 25-percent sample of cases for which no Report on the

Sentencing Hearing was available,

but for which the sentence

fell within the range recommended by the probation

. officer, was further investigated by placing telephone calls to probation offices across the country. Of the 196 cases
for which calls were made, none involved a departure from the guideline range. As a result, all such cases were
considered within-range sentences for the purposes of that study as well as for the present report.

79

In 1,517 of the 38,258 cases in 1992, no departure determination could be made due to absent or inadequate

information. In 512 cases, departure determinations were not applicable because the cases had no analogous
guidelines. Therefore, departure status was assessed in 36,229 cases. ,

80 " The departure analysis

employed here considers the probation, imprisonment, and confinement alternatives in

relation to the guideline range established in Part A of Chapter Five. This analysis does not involve an assessment

of the fine range established in Part E of Chapter Five. In addition, no
supervised release as established by Part D of Chapter Five.

120

assessment is made regarding terms of
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defendant’s substantial assistance to authorities.
In another six percent of the cases (2,175), the
court departed downward for other reasons. In
1.5 percent of the cases (544), the court departed
upward, sentencing above the applicable guide-
line range.

To understand the departure rate, it is important
to note the effect of two particular statutes on
. guidéline sentencing patterns. Congress,. in
18 U.S.C. § 3553(e), authorized the court to im-
pose a sentence below that required by a manda-
tory minimum statute "to reflect a defendant’s
substantial assistance in the investigation or
prosecution of another person who has commit-
ted an offense." In addition, the Commission was

instructed in 28 U.S.C. § 994(n) to "assure that

the guidelines reflect the general appropriate- -

" ness of imposing a lower sentence than would
otherwise be imposed" for substantial assistance
to authorities. Consequently, the Commission
specifically addressed such sentence reductions
in §5K1.1 of the guidelines.

The 199_2 data show that the rate of departures
for substantial assistance, varying markedly by

judicial dist'rict,‘ has increased nationally by
more than three percent since 1991. This change

accounts for the overall increase in the departure

rate (i.e., upward, downward, substantial assis-

tance departures) from 19.4 percent in 1991 to
22.6 percent in 1992.

. Examination of national departure statistics dur-

ing the four years since the Mistretta decision
depict a-system in which roughly four out of every
five defendants received within-guideline sen-
tences. Both upward and non-substantial assis- '
tance downward departures have declined
during the past four years, with upward depar-
tures decreasing by half (a high of 3.5% in 1989
to 1.5% in 1992) and downward departures de-
creasing by one quarter (a high of 8.7 in 1989 to
6.0% in 1992).

The most dramatic change in the national depar-
ture rate during this four-year period is in the
rate of downward departures for substantial ‘as-
sistance to the government. Representing 5.8
percent of all cases in 1989, the departure rate
for substantial assistance has steadily risen each

-of the past four years to 15.1 percent of all cases

in 1992,

With the rate of upward and non-substantial
assistance downward departures changing little
during the past four years, the increase in sub-
stantial assistance departures has affected most
significantly the rate of within guideline sen-
tences. Figure F displays the departure rates for

the four reporting years since Mistretta.

77.4%
15.1%

6.0%
1.5%

DEPARTURE RATE

Sentences Within Guideline Range

Sentences Below Guideline Range for Substantial
Assistance on Motion of Government

Sentences Below Guideline Range

Sentences Above Guideline Range
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Tables 48 and 49 provide reasons given by dis-
trict courts for upward and downward departures.
The most frequently cited reasons for departing
upward included adequacy of criminal history
(48.5%), general aggravating circumstances

(9.0%), and pursuant to a plea agreement
(7.0%). -

Substantial assistance upon motion of the gov-
ernment was a reason cited in 71.6 percent of the
downward departures. Other reasons for down-
ward departures included: pursuant to a plea
agreement (7.9.%), general mitigating circum-

stances (3.5%), and adequacy of criminal history

(3.0%).
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Figure F

TYPE OF DEPARTURE BY SENTENCING YEAR"
(January 19, 1989 through Septembér 30, 1992)

PERCENT OF CASES

1989

1990

1991

Within Range

Substantial Assistance Other Downward Upward

DEPARTURE TYPE

*Information provided for 1989 and 1990 is derived from a 25 percent random sample of cases. For
1991 and 1992, departure information represents all guideline cases for which complete court data
is available. Additionally, information presented from 1989 is based on a calendar year (1/19/89 -
12/31/89). The Commission changed reporting practices to a fiscal year format beginning in 1990,
This change in reporting practice results in an overlap of case reporting from October 1989 through
December 1989. Descriptions of variables used in this figure are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, Monitoring Data Files.



Table 48

REASONS GIVEN BY SENTENCING COURTS FOR
UPWARD DEPARTURES!

REASON Number ' Percent ‘
~Adequacy of criminal history 264 48.5 -
General aggravating circumstance 49 9.0 -

Pursuant to a plea agreement 38 . 7.0
Weapons and dangerous instrumentalities 34~ 63 .
Guidelines do not reflect the seriousness of the offense 21 39
No reason given 20 3.7
Large number of aliens 19 3.5
Dangerous or inhumane treatment 17 3.1
Drug amount 16 29
Death 15 2.8
Several persons injured 13 24
Bodily injury 9 1.7
High speed chase 9 1.7
Disruption of governmental function 8 1.5
Nature/Seriousness of the offense 8 1.5
Monetary value does not reflect extent of harm 8 1.5
Criminal purpose : 8 1.5
Psychological injury 7 . 1.3
Extreme conduct 7 13
Public welfare 6. 1.1
Ongoing nature of the activity 6 1.1 .
Deterrence 5 0.9
Property damage or loss 5 0.9
Defendant’s propensity for violence 4 0.7
Official Victim 4 0.7
Other 110 20.2

"Based on 544 upward departure cases for which Reports on the Sentencing Hearing were available. Information on reasons was unavailable
in 8 cases involving upward departures. Courts often provided more than one reason for departure; consequently, the percentage across all
reasons for departure adds up to more than 100%. The "Other" category includes all reasons given less than four times among relevant cases.

SQURCE: - U.S. Sentencing Commission, 1992 Data File, MONFY92.



Table 49

REASONS GIVEN BY SENTENCING COURTS FOR
DOWNWARD DEPARTURES®

REASON o : ' Number ~ Percent

Substantial assistance - 5,478 71.6
Pursuant to a plea agreement 607 : 79
General mitigating circumstance 266 - - 35
Adequacy of criminal history 227 o 3.0
Family ties and responsibilities ’ 141 S 1.8 -
Diminished capacity : 122 : 1.6
Physical condition 114 1.5
Age 99 - 13
Mule/Role in the offense 73 1.0
Mental and emotional conditions 72 0.9
No reason given 65 - 09
Cooperation without motion 62 0.8
Cooperation motion unknown 58 .0.8.

- Further demonstration of acceptance of responsibility 56 - 0.7
No prior record/First offender .51 0.7
To put defendant’s sentence in line with co-defendant 50 0.7
Coercion and duress 41 - 05
Deterrence 27 04
Rehabilitation _ 25 203 .
Adequate to meet the purposes of sentencing 25 ~ 03
Drug amount/Purity 22 .03

- Victim’s conduct 21 0.3

" Restitution 21 03
Offense behavior was an isolated incident 19 .03
Dollar amount 14 0.2
Sufficient to meet the goals of punishment 14 02 -
First felony conviction - limited/minor prior record 14 0.2
Lesser harm 14 0.2
Currently receiving punishment under state or federal jurisdiction 12 0.2
Military record 11 0.1
Convictions on related counts 10 0.1
Guidelines too high 9 0.1
Drug dependence and alcohol abuse 9 0.1
Previous employment record 8 0.1
Defendant’s positive background/Good character 8 0.1
Community ties 8 0.1
Deportation 6 0.1
Nature/Seriousness of the offense 6 0.1
Local conditions 5 0.1
Disagree with the career offender enhancement 5 0.1
Lack of culpability/Accountability of the defendant 4 0.1
Education and vocational skills 4 0.1
Incapacitation 4 0.1

Other 343 4.5

‘Based on 7,653 downward departure cases for which Reports on the Sentencing Hearing were available. Information on reasons was - -
unavailable in 67 cases involving downward departures. Courts often provided more than one reason for departure; consequently, the
percentage across all reasons for departure adds up to more than 100%. The "Other” category includes all reasons given less than four times
among relevant cases.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Within Guideline Range Sentences and
Departures by Circuit and District

In' 1992, thé departure rate varied significantly
among the 12 judicial circuits. The District of
Columbia Circuit had the lowest aggregate de-
parture rate at 12.1 percent, while the Third

Circuit showed the highest departure rate at 38.2 -

percent. However, the Third Circuit’s departure
rate was influenced heavily by the Eastern Dis-
trict of Pennsylvania, which had the highest de-
parture rate of any of the 94 judicial districts at
52.7 percent of all cases. It is noteworthy that
48.8 percent of Eastern Pennsylvania’s depar-
tures came from downward departures based on
a government motion that the defendant had sub-
stantially assisted in the investigation or prose-
cution of another criminally responsible
individual. Arizona and the Western District of
North Carolina also had departure rates above 40
percent. Conversely, Eastern Virginia, Western
Arkansas, and Eastern Oklahoma had departure
rates below seven percent. Table 50 indicates the
within-guideline range sentence and departure
rates by circuit and district. ' |
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‘Table 50

GUIDELINE DEPARTURE RATE BY CIRCUIT AND ‘DISTRIC'I“'

(October 1, 1991 through September 30, 1992)

CIRCUIT SENTENCED WITHIN  SUBSTANTIAL OTHER UPWARD
GUIDELINE RANGE ASSISTANCE DOWNWARD  |\p0 \ RTURE
- DEPARTURE DEPARTURE
District i T ) ] ;
TOTAL n % n % n % n %
TOTAL 544 l.s '

36,229 28,032 774 5478 15.1 2,175 6.0

District of Columbia

. Maine
Massachusetts
New Hampshire
Puerto Rico
Rhode Island

Céxinecucut

New York
Eaétem
Northern
Southern
Western

Vermont

Delaware
New Jersey
Pennsylvania

Eastern

Middle

Western
Virgin Islands

512 450 87.9 L 37, 72 - 20 39

135 » 122 90.4 7 U sa 1 07
319 207 64.9 68 213 S39 0 122

88 61 69.3 18 205 77 80
321 272 84.7 7 s 7 22
183 168 91.8 4 22 4 22

58 242
1,225 871 711 208 . 170 . . 135 11.0
292 241 825 40 137 .9 3.1
869 581 66.9 244 28.1 Y 43
194 152 78.4 2 13 17 8.8
135 111 - 822 i - 82 - 7 52

639 - 431 615
855 404 473 4 488 29 34
246 159 646 69 281 18 73
251 200 79 33 132 16 64
90 7 822 9 100 6 67

N W 0N - ~N W N L

- N O wn

37
16
23
16
38

0.9

0.7
08
16
44

1.9

0.6
0.0
0.8
1.1

Maryland
North Carolina
Eastern
Middle
Western
South Carolina
Virginia
Eastern
Western
West Virginia
Northern

Southern

361 254 704 74 205 25 6.9
386 292 757 73 18.9 14 36
313 239 76.4 62 19.8 9 29
509 ) 260 511 231 454 16 3.1
508 407 80.1 85 16.7 14 28
1,009 951 943 27 2.7 25 25
393 284 723 74 18.8 25 6.4
182 . 151 83.0 25 13.7 6 33
373 318 853 32 8.6 21 5.6

NN W

10

1.8
1.0
04
04

0.6
25

0.0
0.5



SUBSTANTIAL OTHER

SENTENCED WITHIN UPWARD

CIRCUIT ASSISTANCE ~ DOWNWARD
: GUIDELINE RANGE . .Doy
b , DEPARTURE  _ DEPARTURE  DEPARTURE.
istrict .

TOTAL n %, n % n % n %,

Eastern =~ 476 416 874 32 6.7 24 50 4 08
Middle 38 28 737 6 15.8 3 .79 1 26
Western 226 189 836 25 111 8 35 4 - 18
Mississippi . . ’ =
Northern 129 91 705 14 109 23 178 1 - 08
Southern 197 170 863 12 6.1 12 6.1 3 .15
Texas ) B . .
Eastern 278 C 228 820 27 97" 16 58 7 2.5
Northern 813 680 836 82 10.1 35 43 16 L20°
Southern 1,584 1,279 807 222 140" 57 36 26 16

Western 1,494 1,226 82.1 . 174 11.7 61 4.1 33 22

K

Yy .
Eastern 305 252 826 38 12.5 11 36 4 - 13-
Western 384 358 93.2 21 55 5 13 0 -0.0
Michigan o . :

Eastern 773 594 76.8 120 155 36 4.7 .23 .30
Western 169 157. 92.9: 7 4.1 5 3.0 0~ 0.0
Ohio ' '
Northern 453 382 843 35 7.7 34 75 2 04
Southern 534 371 69.5 142 ° 26.6 15 238 6 L1
Tennessee e
Eastern 342 276 80.7 57 16.7 6 1.8 3 0.9
Middle 209 182 87.1 18 8.6 5 24 4 .19

Western 41 ' 328 779 70 16.6 20 48 3 0.7

Central 282 226 80.1 .51 181 3 11 o 2- 07

Northern 753 557 740 169 24 23 31 4 0.5,
Southern 194 154 794 32 165 7 36 1 05
Indiana . : ' L
Northern 176 163 926 7 40 6 34 0 0.0
Southern 208 155 156 36 176 9 44 5 24
Wisconsin '

Eastern 299 236 789 45 15.1 10 33 8 27
Western 101 81 80.2 8 79 330 9 89

Eastern 264 : 201 76.1 51 19.3 11 42 1 04

Western 103 101 98.1 1 1.0 1 10 0 0.0
Towa i ‘

Northern 114 87 76.3 23 202 1 09 326
Southern o139 120 86.3 11 79 8 58 0 0.0
Minnesota 344 229 66.6 80 233 25 13 10 29
Missouri )

Eastern 41 194 80.5 30 125 16 66 1 04
Western 318 207 65.1 95 299 oon 35 5 16
Nebraska 174 135 776 23 132 13 15 3 17
North Dakota 127 108 85.0 5 39 14 110 0 0.0
South Dakota 196 176 . 898 T 7 36 12 6.1 RN 0.5



T . ' SUBSTANTIAL .  OTHER '
CIRCUIT " . SENTENCED WITHIN UPWARD

ASSISTANCE DOWNWARD
" GUIDELINE RANGE DEPARTURE DEPARTURE DEPARTURE
District iy T : .
TOTAL : n % n % n % n %

Alaska 141 117 83.0 12 85 11 78 1 07
Arizona . 1,063 588 55.3 1 104 347 326 - 17 16
California _ ’

Central 827 739 894 40 438 34 4.1 : 14 1.7
Eastern 550 452 822 59 107 34 6.2 5 0.9
Northern 221 - 168 - 760 | 29 13.1 23 104 1 0.5
Southern 1,282 855 66.7 204 159 157 123 66 52
Guam . 67 51 76.1 16 239 0 0.0 ] 0.0
Hawaii 206 145 70.4 45 218 6 29 10 49
Idaho . 66 58 879 3 46 5 7.6 0 0.0
Montana v 206 - 160 . 11.7 26 126 17 © 83 3 1.5
Nevada 367 317 86.4 22 6.0 25 6.8 3 0.8
Northern Mariana Islands 1 1 100.0 0 0.0 0 0.0 0 0.0
Oregon 568 . 47 829 33 . 58 57 100 7 12
Washington

Eastern . 263 228 86.7 15 57 16 6.1 4 1.5
Western 362 260 718 69 19.1 23 6.4 10 2.8

Colorado 261 24 10 1 03
Kansas 198 13 5.8 3 13
New Mexico 476 31 39 7.1 6 1.1
Oklahoma

Eastern . 59 - 57 96.6 0 0.0 2. 34 0 0.0

Northern 163 135 82.8 12 74 13 8.0 3 1.8

Western © 208 183 88.0 17 - 82 6 29 2 1.0
Utah 250 201 804 31 124 18 72 0 0.0
Wyoming : . T8 ) 56 71.8 6 177 14 18.0 2 26.

abama

Middle 300 252 84.0 38 127 9 3.0 1 03

Northern 308 255 828 43 14.0 7 23 3 -1.0

Southern 305 229 75.1 58 19.0 11 ' 36 7 23
Florida

Middle 1,010 727 720 242 240 35 35 6 0.6
+ Northern 3n 214 68.8 86 277 6 1.9 5 16

Southern 1,352 1,141 844 146 108 38 2.8 27 20
Georgia

Middle 302 256 84.8 34 - 11.3 8 27 . 4 13

Northern 423 352 - 832 T4 104 23 54 4 1.0

Southem - -254 197 71.6 42 16.5 14 55 1 04

* Of the 38,258 guideline cases, 512 were not applicable (i.e. no analogous guidelines) and 1,517 were missing departure
information. Districts for which the departure information is missing in 5 percent or more of the casesreceived included:
Central California (22.8%), Eastern New York (10.2%), Southern New York (7.6%), Southern California (6.5%), and Eastern
Virginia (6.1%). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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Departures and Within Guideline Range
Sentences by Primary Offense

Departure rates varied substantially by offense
type: offenses involving drug trafficking, racket-
eering and extortion, bribery, gambling and lot-
tery, and money laundering had a high rate of
departure due to substantial assistance com-
~ pared to other offenses. Simple drug possession,
" larceny, burglary, immigration, and food and
drug violations had relatively lower rates of de-
parture. (See Table 51.) o

Judicial Discretion Under the Guidelines

The guidelines provide for the exercise of judi-
cial discretion at numerous points in the sentenc-

~ing process, from deciding facts to acéepting plea
agreements to selecting the guideline sentence.
Departing from the guideline range or selecting
a particular point within the applicable range
provides empirical examples of judicial discre-
tion under the guidelines.

Table 52 presents departures and relative sen-
" tence location for defendants sentenced within
~ the guideline range by offense.®’ For most of-
* fense categories, the largest proportion of cases
* received a sentence at the lowest quarter of their
available ranges, while the smallest proportion of
cases were placed in the third quarter. The some-
what higher proportion of cases in the fourth
quarter of the range most likely reflect mandatory
" minimum and career offender considerations.

Different discretionary patterns emerge from the
review of sentence location for specific offense
types. Drug trafficking offenses, for example, had
one of the highest downward departure rates due

81

to substantial assistance (28.3%), and a high
concentration of cases sentenced within the first
quarter of the range (45.0%). Firearms offenses
had low downward departure and substantial as- -
sistance rates (6.7% and 7.1%, respectlvely)
with only 37.5 percent of the cases placed in the
first quarter of the guideline range, and 22.3
percent in the fourth quarter. Gamblmg and lot- ..
tery defendants, in comparison, received down-

- ward departures in 8.5 percent and substantial - '

‘assistance departures in another 31.6 percent of

the cases, with 46.3 percent sentenced in the
lowest quarter of the guideline range, only 3.4
percent in the highest quarter, and w1th none
recelvmg an upward departure.

Further research is indicated, beyond these in-"

itial descriptive statistics, in order to arrive atan =

exploration and understanding of judicial discre-
tion, and its impact on sentencmg and depar-
tures.

Figures in this section are based on a smaller number of cases than in the previous departure tables, because only

cases with available information on guideline ranges, as determined by the court, are included in the analysis.
Guideline ranges reflect adjustments to the range “based on mandatory minimums and statutory maximums

applicable to the case.

130



Table 51

GUIDELINE DEPARTURE RATE BY PRIMARY OFFENSE CATEGORY
(October 1, 1991 through September 30, 1992)

. SENTENCED . . SUBSTANTIAL OTHER

‘WITHIN ’ ~ ASSISTANCE DOWNWARD = : UPWARD
GUIDELINE RANGE : DEPARTURE ) DEPARTURE . DEPARTURE

PRIMARY OFFENSE " - TOTAL oo % n % n % . m %

TOTAL : R T 36003 1 ' ' 15.1

Manslaughter

Sexual Abuse

Drugs - Trafficking ; y : 10,198

Drugs - Simple Possession

Burglary/B&E - 7 65 916 2 28 4 56 o 00

Embezzlement 1,108 984 © 35 87 2

Bribery : ’ 254 149 58.7 79 .. 311 ‘ 20 . 79 0.6 24

Money Laundering

613 59 309 15 79 0. 00

Immigration

Prison Offenses

Environmental/Wildlife Violations 101 81 802 12 119 8 7.9 . 0 0.0

Antitrust

Other Miscellaneous Offenses 505 440 87.1 32 63 - : 23 46 160 - 20

*Of the 38,258 guideliné caSes, 2,165 cases were excluded due to one or both of the following conditions: missing or not applicable departure information (2,029) or missing primary offense
category (177). Descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission 1992 Data File, MONFY92.



Table 52

POSITION OF SENTENCE RELATIVE TO GUIDELINE RANGE BY PRIMARY OFFENSE CATEGORY"
(October 1, 1991 through September 30, 1992)

FIRST SECOND THIRD FOURTH

SUBSTANTIAL
DOWNWARD S PWARD
- . ASSISTANCE QUARTER QUARTER QUARTER QUARTER U
DEPARTURE - i} DEPARTURE
: . i DEPARTURE of RANGE of RANGE of RANGE of RANGE -
PRIMARY OFFENSE TOTAL Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent

Manslaughter

1,300 125 96 125- 96 581 447 176 13.5 70 54 196

12,566
Drugs - Simple Possession

Burglary/B&E

© 2,110 53 25 17 . 1,349° 639 254 120 80 38 230 109 ) 27 13

Immigration : 1,265 50 40 12 10 . 459 36.3 277 219 124 9.8 277 - 219 66 5.2

Prison Offenses

Antitrust

639 . 41 123 14 37

382 16 42 30 79

Other Miscellaneous Offenses 5.5 10 26

"Of the 38,258 guideline cases, the C ission received 1 ideline appli n information for 31,347, Of the 31,347 cases with such information, 2,104 cases were excluded due to one or more of the following conditions: mlssmg primary offense category
(47), missing guideline range information (42), missing sentencmg mformatlon (340), departire infc ion (64), or missing statutory information (427). Additionally, among the 2,104 excluded cases, 1,406 were excluded for the of ] analysis

due to several logical criteria other than missing information. These criteria and general descriptions of variables used in this table are provided in Appendix A.

SOURCE: U.S. Sentencing Commission, 1992 Data File, MONFY92.
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B. RESEARCH STUDIES

Changing Composition of
Offenses and Offenders

The Commission’s study of the use of incar-
ceration in the 1991 congressionally mandated

evaluation found significant increases both in
the use and the average length of prison sen-
tences. The Commission recognized a need for
additional research analyzing the composition of
offenses and offenders over time to identify
changes in those populations and possible fac-
tors influencing the changes.

To address these concerns, the Commission will

~analyze sentencing patterns of various offenses

and offenders using empirical data, documents,
and reports from criminal justice agencies. The
study also will note increased public concern as
reflected by news coverage as well as political
reactions of executive and legislative branches in

 the form of laws and policies.The study proposes

a four-part project: 1) comparing several dispa-
rate measures of severity trends in official crime

data; 2) interviewing criminal justice profession-

als knowledgeable about changes in crime laws,
policies, and offenses/offenders; 3) evaluating
official government documents and reports and
various opinion polls relating to perceptions of

 the severity of crime; and 4) performing comput-
~erized content analyses of crime coverage in

newspapers.

The goal of this research study is to provide a

. comprehensive description of the empirical data

and the context of changes in the population of
offenders and offenses. The study will attempt to
answer the following question:"Does the fact that
more offenders are being sent to prison for longer

. sentences reflect an increase in serious crimes or

an increase in punitive sentences imposed on a -

stable composition of offenders and offenses?"

133

The study plans a multi-method approach to
address differences among multiple data sources
on the issue of changes in the composition and
seriousness of offenses or offenders. An exten-
sive review of academic literature revealed little
theoretical contribution or empirical investiga-
tion into such changes.Official governmenf re-
ports, however, document growth in the absolute
numbers and the escalating severity of crime.
Examples of specific offense/offender charac-
teristics to be examined include:

type and quantity of drug offenses;
‘weapon use;

proportions of violent crime;

dollar amounts of fraud convictions;
level of violence associated with bank robbery;
nature of money laundering and tax offenses;
presence of drug involvement;

nature of environmental offenses;

crimes involving strangers; and

criminal histories of offenders.

Several criminal justice databases measure of-
fenses and offenders over time.While no single
database answers all questions about changing
composition, a combination of these empirical
data may provide a more comprehensive under-
standing of what changes have occurred. Data
sources will include the Commission’s monitor-
ing database, the Federal Probation Sentencing
and Supervision Information System of the Ad-
ministrat\ivev Office of the U.S. Courts (FPSSIS),
and data from the U.S. Parole Commission and
the Federal Bureau of Prisons.

FPSSIS data, available from 1984 through 1990,
can provide information on general trends in
offender mix as well as certain offense and of-
fender characteristics. Although FPSSIS data
lack the degree of consistency and detail over
time to answer all pertinent questions, they are
nonetheless valuable for overall trends. U.S. Pa-
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role Commission data also provide long-term in-

formation for the period 1972-1993, and al-
‘though the only variables of interest to this study
are indices of criminal history and offénse sever-
ity, they add another dimension to the research
question. Commission monitoring data and a set
of augmented FPSSIS data are more detailed and
will allow in-depth understanding of the change
in composition of offenses and offenders, but
they exist: only™ for pre-post. comparisons for
1984-85 and 1989-90. Further, changes i in com-
position are available only for' certain crimes:

“bank robbery, embezzlement, and drug offenses
involving cocaine and heroin. The study also will
explore data of the Federal Bureau of Prisons. All
of these datasets will contributé to a complete
analy51s of the question of the changing « compo-
smon of offenses and offenders :

Prosecutorial Outcomes: .

A District-Based Analysis

In December 1991, the Sentencing Comrmssxon :

sul)mltted its evaluation report to Congress as
mandated b the Comprehensive Crime Control
Act of 1984. 2 Included in the report were analyses
of longltudmal data describing prosecutorial be-
havior in the federal court system. These analyses
addressed the extent of court processing change in
response to pohcy and leglslatlve changes (iLe.,
the enactment of anti-drug leg1slat10n in 1986
and 1988, 1ntroduct10n of the sentencing gulde-
hnes, the U.S. Supreme Court’s 1989 affirmation
of the guidelines’ constltutlonahty, and Justice

Department policy, statements regardmg charg-’

ing and plea practlces under the guidelines).
Overall report_results showed that during the
period under study none of these events affected
case processing in the federal courts.

Building on this four—year evaluation effort, ad-
ditional Commission analyses addressed further
questions about the impact of the sentencing
guidelines on case processing. The earlier analy-
ses had not been sensitive to local conditions
such as differences in caseload composition and
size, the number of court personnel, and the
effects of these factors on court operations and
the flow of cases. Therefore, the follow-up analy-
ses address these questions:

‘o Is the lack of impact — from implementa-
tion of the guidelines, the Mistretta deci-
sion by the Supreme Court, the Anti-Drug
Abuse Acts of 1986 and 1988, and the
Thornburgh memo — replicated when
variation across individual districts is
taken into account? '

o Irrespective of whether those null find-
ings are replicated, what is the nature of
the variation in case filings and guilty
pleas across the various judicial districts? -

e What is the impact on case processing of
district.characteristies such as the num-. -
ber of personnel (e.g., judges, probation
officers, assistant U.S. attorneys), crime

-rates (drawn from the FBF's Uniform
Crime Reports), and caseload charac-
teristics?.

To answer these questlons, the Commission esti-
mated regression models for the number of cases

filed and the number of guilty pleas. Data from a

variety of sources for these analyses fell into
three categories: prosecutorial outcomes, dis-
trict-level measures of the court environment,
and district-level measures of serious crime.

82 The Federal %ntencmg Cmdelmes ‘A Report on the Operatlon of lhe Cmdelmes ystem and Short-Term Impacts
] car n toi X 1 Plea B4 (]
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Prosecutorial outcomes are taken from the Crimi-
nal Master File prepared for the federal system
'by the Executive Office of USs. Attomeys Con-
‘structed from these data, monthly totals for fiscal
" years ‘1986 1990 for the outcomes reported in

the evaluation report included, for each federal

court district,the number of matters initiated, the
"number of cases filed, and the number of guilty
pleas. |

Explanatory variables, included in these models
to control for systematic variation within and
across districts, are of two types: those descrip-
tive of the court setting and those descriptive of
the more general environment.The former type
includes the numbers of various district court
personnel and guideline cases sentenced each
month. The latter type includes population data
and monthly Uniform Crime Report (UCR) data
from the FBI aggregated by federal court dis-
trict.

The results of these analyses, which focus on the
34-month period from December 1986 through
September 1989, are rather straightforward. First,
a moderate amount of variation across districts is
demonstrated in the numbers of cases processed.In
general, all 94 districts show little change in
number of cases filed or guilty pleas. Figures G
-and H show the number of cases filed and the
number of guilty pleas per month for Oregon, a
~ typical medium-sized district. The four vertical
lines represent the effective dates of the four
policy initiatives listed above. Note that none of
these initiatives is associated with changes in
either graph.In fact, the numbers of cases filed
and gmlty pleas remain relatively constant dur—
ing the time penod studled

Second, the regression findings replicate thls
result for all districts when estimated as a set.*

The number of cases filed and the number. of
guilty pleas apparently were not affected in any
systematic fashion by the policy initiatives cited
above. These results confirm findings in the
Commission’s four-year evaluation report for the
federal court system overall.

Prison Impact Assessment

The Comrmssmn continued its research on im-

proving the methods for predicting the changes

in imprisonment that arise from changes in the
sentencing guidelines. Using a new prison im-
pact model, the Commission made (v:h‘an'ge esti-
mates for five of the 1992 guideline amendments,
namely 1) §§2L1.1, 2L2.1 and 2L.2.3 (Offenses
Involving Immigration, Naturalization and Pass-
ports); 2) §2A3.2 (Criminal Sexual Abuse of a
Minor); 3) Chapter 5, Alternatives to Incarcera-
tion; 4) §3E1.1 (Acceptance of Responsibility);

and 5) §2N2.1 (Food and Drug Act violations).

Of these five amendments, the largest projected
change was for an additional one-level reduction
in Acceptance of Respons1b1hty, with the model
predicting a decrease of 4.2 percent in the pnson
populatlon

The basic premise of the prison impact model is

that a reasonable estimate of the changes in
prison population is represented by the total
amount of prison time defendants received dur-
ing a calendar year. Using fiscal 1991 data, the
Commission calculated that 31,979 defendants
were sentenced to a total of 111,981 person years
of imprisonment. Thus, the projected estimate for
the prison population is 111,981 defendants (about
36,000 more than are currently incarcerated in

83 This type of analysis is referred to as a pooled cross-sectional and time series analy51s because time series for -
multiple cross-sections (districts) are analyzed as a smvle dataset.



Cases Filed

Figure G

Cases Filed: October 1986 to December 1989
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. 100
1

80
1

40

e —— - — — —— — . — - — — — — —— — — —

Source:

1987

Executive Office of the U.S. Attorneys: Criminal Master File 1987-1990

1088

- 1989

Guideline Implementation
Anti-Drug Abuse Act 1988
Mistretta Decision
Thornburgh Memo




Guilty Pleas

Figure H

Guilty Pleas: October.1986 to December 1989
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federal prisons).This constitutes the baseline
against which the amendments are measured.

The prison impact model based its estimates on
the fiscal 1991 population of 31,979 defendants,
calculating how sentences for those defendants
would have differed had the new guideline amend-
- ments been in place at the time of sentencing. As
the amendments changed certain sentences, the
total person years of imprisonment also would
change. The difference between those two num-
bers constitutes an estimate for absolute change
in the size of the long-term prison population; the
ratio represents the percentage change. For ex-
ample, projected changes to §3E1.1, Acceptance
of Responsibility, would have resulted in
107,331 person years of imprisonment, reducing
the total person years by 4,650, or a decrease of

4.2 percent (4650/111,981). This long-term

change in the size of the prison population can be
compared to the size of that population if the
amendment had not passed.

The basis of the model is the resentencing algo-
. rithm. Each defendant’s presentence report is
examined to determine whether the imposed sen-
tence would have been different under a pro-
posed guideline amendment. If that is the case,
the "position" of the imposed sentence is first
computed.® Then the hypothetical new sentence
is computed by moving the defendant to the new
guideline range and imposing a new sentence at
exactly the same position as before. If the guide-
line increases, the sentence increases propor-
tionately. Thus, defendants with sentences imposed
at the bottom of the guideline range would like-

wise be sentenced at the bottom of the new guide-

line range.

Sometimes actual sentencing practices required
modifications to the assumption that sentencing
under proposed amendments would be to the
same position prior to the amendment. For exam-

~ ple, assumptions are made that defendants are
not resentenced above statutory maximums or

below statutory minimums (except in cases of
departures for substantial assistance under
§5K1.1), or that sentence enhancements such as

 those found in 18 US.C. § 924(c) are not re-

duced. If a defendant was sentenced for multiple
counts, the change in the guidelines involves
reapplying the Chapter Three multiple count
rules to determine the final offense level. Defen-

dants whose sentence represented a departure

from the guidelines are resentenced to a new

value at exactly the same position unless the

sentence would be below statutory minimums or
above statutory maximums.

After computing the new sentence for each de-
fendant, the model estimates the length of the
defendant’s likely prison term by 1) discounting
the sentence for good conduct time and 2) calcu-
lating average life expectancy. The new esti-
mates for the size of the prison population are
achieved by totaling all the estimated prison
terms. '

In addition to projecting the 4.2 percent decrease
in the size of the prison population for the amend-
ment to Acceptance of Responsibility, the Com-
mission projected a change in the size of the
prison population for amendments to §§2L1.1,
21.2.1, 21.2.3,2A3.2, 2N2.1, and amendmerits to
the sentencing table expanding alternatives to
incarceration. In all cases, the projected changes
were less than 0.2 percent.

84  The "position" is defined as the proportion above or below the minimum of the applicable guideline range.
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Introduction

Federal courts are required to forward sentencing information to the Commission on all
defendants sentenced under the Sentencing Reform Act of 1984 (SRA), except in cases that
solely involve petty offenses. Standard information on each case is computerized for analysis
using data from case files received.

Tables in this report use the Commission’s data file, MONFY92, which includes information on
the 38,258 defendants sentenced under the SRA during fiscal year 1992 (October 1, 1991,
through September 30, 1992) for whom data were received as of January 28, 1993. Given the
nature of the data file and reporting requirements, the following are not included: cases initiated
but for which no convictions were obtained; defendants convicted for whom no sentences were
yet issued; and defendants sentenced but for whom no data were submitted to the Commission.

Because the Commission collects information only on cases sentenced under the guidelines,
information on cases sentenced under prior law (pre-guidelines) during FY1992 is not available
in this data set. o



Variables
The following section describes the variahles_ used in this report.

The Age of the defendant on the day of sentencing is calculated using the date of birth of the
defendant as reported in the Presentence Report and the date of sentencmg as reported in the

Judgment of Convxctlon Order

Average Length of Imprlsonment : :

Using sentencing information obtained from the Judgment of Conviction Order, Average Months
Prison is reported as the mean and median terms of imprisonment ordered for cases committed
to the Bureau of Prisons. Cases that received no term of imprisonment are not included in the
average. Cases for which aterm of i imprisonment was ordered but the length was indeterminable
also are excluded. In most cases for which the exact term s unknown, the J udgment of Conviction
Order merely specified a sentence of Time Served Life sentences are treated in the calculatlon
as 360 months

Cases Received by the Commission

Each Case as recorded by the Commission involves. a single sentencmg event for a smgle
defendant. Multiple counts, and-even multiple indictments, are considered a single sentencing
event if sentenced at the same time by the same judge. A single defendant may appear in more
than one case if involved in more than one sentencing event. Multiple codefendants in the same
sentencing each appear as a separate case.

Chapter Two (yulde]me Applied , : '

Chapter Two Guideline Applied represents the Chapter Two (offense specific) gludehnes apphed
in single and multiple count cases. Because a single case may reference several different
guidelines, totals may equal more than 100 percent. For Chapter Two guidelines that list possible
cross-references resulting in application of multiple guidelines, both the original and cross-ref-
erenced guideline(s) are included. However, if application of ‘a specific cross-reference is
required, only the original guideline is coded to avoid double-counting for these cases.

Circuit - : -
Informatlon onjudicial Circuit is generated by computer using the locatlon of the judicial dlstnct

in which the defendant was sentenced.

Citizenship Status

Information on the szenshtp Status of defendants is obtained from the Presentence Report
Defendants are categorized as "U.S. citizen," "resident alien," "illegal alien," and "non-U.S.
citizen, alien- status unknown The latter three categories are collapsed into the category of

"non-U.S. c1t1zen



Country of Citizenship

Information on the Country of Citizenship for non-U.S. citizen defendants is obtamed from the
Presentence Report and includes the most frequently occurring countries of origin for non-U.S.
citizens. Countries appearing less than 50 times are collapsed into the "other" category

4(4nmmal I-hstory L.ategory : ' :

Criminal History Category is derived from the Report on the Sentencmg Heanng pr0v1ded by
the sentencing court. Tables involving the Report on the Sentencing Hearing are based on the
94.0 percent of cases for which the Commission has received such documents

When the criminal history category is not spemfled in the Report on the Sentencmg Heanng,
the computer calculates’ the criminal history category based on several logical criteria, if
available. For example, if the number of criminal hlstory points is known or the guideline range
and 'offense level are available from the Report on the Sentencing Heanng, criminal’ history
category is calculated by reference to the guideline sentencing table. Additionally, if the three
main guideline factors were not provided on the Report on the Sentencing Hearing, but the court
indicated that it accepted the values contained in the Presentence Report, the guldelme factors
are taken from the Presentence Report.

For Table 21 only, criminal history category is taken from the Presentence. Report when the
Report ‘on- the Sentencing Hearing is not available. While the court may. disagree: with
Presentence Report information, the criminal history: category is the same in more than 95
percent of cases for which both documents were received. ' '

District
Information on judicial District in which sentencing occurred is. obtamed from the Judgment of
Conviction Order. : o

Document Subnnssmn Rates : : ST .
Three documents are represented in Table 9: Judgment of Conthlon Order (J &C) Presentence
Report (PSR), and Report on the Sentencing Hearing. The J&C and PSR are generally submitted
in a standardized format. PSRs waived by the court are indicated in a separate column. Sealed
PSRs are included as Not Received. Standardized forms for the Report on the Sentencing Hearing
are most frequently submitted; however, transcripts or partial transcripts from the sentencmg
hearing are also included as Received. : : : :

Drug Type . :

Information on Drug Type is obtained from the Judgment of Conviction Order and the Presen-
tence Report. It is only recorded if at least one of the statutes of conviction is.a title 21 U.S.
Code offense. Two different types of drugs are recorded if applicable, with the type that produces
the highest base offense level coded as the primary drug type. Information about type of drug
in this report is derived from the primary drug type. The category Marihuana includes Hashish
and Hashish oil. The category Methamphetamine includes Methamphetamine precursors. All
other drug types not listed separately in this report are collapsed into the Other category.

A2



Fines and Restitution

Fines and Restitution information is obtained from the Judgment of Conv1ct10n Order. The Total
Receiving Fines and Restitution includes the number of cases ordered to pay a fine, make
restitution, or both. Cases involving fines and restitution overlap with other sentencing catego-
ries because fines and restitution may be ordered in conjunction with the imposition of other

sanctions.

The Average Dollar Amount of payment ordered, presented both as the Mean and the Median,
is the dollar amount of the fine and the restitution ordered for cases involving economic
sanctions. Cases that received no fine or restitution are not included in the calculation of the
average. The number of cases upon which the average is based may not equal the Total Receiving
Fines and Restitution. This is due to the failure of some Judgment of Conviction Orders to specify
the dollar amount ordered. The Sum of payment ordered reflects the total dollar amount of fines
and restitution ordered, excluding cases in which the amount was indeterminable. The median
of payments ordered reflects the amount located at the fiftieth- percentile of all amounts ordered,

excluding cases in which the amount was indetermina ble.

Gender
Gender of the defendant is obtained from the Presentence Report or through contact with the

probation office. i -

Guideline Defendants Sentenced

Each Guideline Defendant Sentenced, or Case, as recorded by the UbSC 1nvolves a s1ngle
sentencing event for a single defendant. Multiple counts, and even multlple indictments, are
considered a single sentencing event if sentenced at the same time by the same judge. A single
defendant may appear in more than one case if involved in more than one sentencing event.
Multiple codefendants in the same sentencing will each appear as separate cases. '

Guideline Deparl:ure Rate :

Information on Departures is obtained primarily from the Report on the Sentencing H[earmg A
case is determined to involve no departure if the sentence imposed is within the guideline range
established by the court. If the sentence falls outside this range, the case is coded as a departure,
and the applicable reasons given by the court are noted.

For cases in which no Report on the Sentencing Hearing is provided or the information contained
in it is insufficient, the sentence from the Judgment of Conviction Order is compared to the
guideline range recommended in the Presentence Report. No Departure is assumed: if the
sentence imposed falls within the recommended range. However, a determination of Departure
is not assumed if the sentence falls outside the guideline range recommended by the probation
officer, due to possible changes in that range based on court findings. For these cases departure
status is coded as missing.

Guideline Sentencmg Range
The Guideline Sentencing Range is taken from the Report on the hentencmg Hearmg prov1ded

by the sentencing court. Tables involving the Report on the Sentencing Hearing are hased on
the 94.0 percent of cases for which the Commission has received such documents.



When the guideline sentencing range is not specified in the Report on the Sentencing Hearing,
the computer calculates the guideline sentencing range based on several logical criteria, if
available. For example, if the criminal history category and offense level are available from the
Report on the Sentencing Hearing, the guideline sentencing range is calculated by reference to
the gmdelme sentencing table. Additionally, if the three main guideline factors were not
provided on the Report on the Sentencing Hearing, but the court indicated that it accepted the
values contained in the Presentence Report, the guideline factors are taken from the Presentence
Report.

In cases for which a guideline sentencing range is trumped by a statutory maximum or mandatory
mlmmum, the original (pre-trumped) guldelme sentencing range is reported.

Income

The Commission codes Income to represent monthly income to the nearest dollar and includes
" sources other than traditional employment, such as welfare payments or unemployment com-
pensation. Zero dollars are entered for persons with no income (whether unemployed, student,
etc.). This variable is coded as missing or inapplicable when the Presentence Report indicates
erratic or sporadic employment that might make an income value potentially misleading.

Length of Imprisonment

Using sentencing information obtained from the Judgment of Conviction Order, Length of
Imprisonment is provided only for cases committed to the Bureau of Prisons. Life sentences are
included in the category Over 60 months. Sentences of a partial month have been rounded to
the next month. Differences hétween the number of cases included and the total number of
defendants sentenced to a term of imprisonment are due to- missing information on the exact
length of the term ordered. In most cases for which the exact term is unknown, the Judgment of
Conviction Order merely specifies a sentence to Time Semed

Mode of Conviction

Information on Mode of Conviction is obtained from the Judgment of Conviction Order.
Defendants sentenced subsequent to a plea of guilty or nolo contendere are included in the Plea
category. Defendants sentenced subsequent to a trial by judge or jury are included in the Trial
category. For the purposes of statistical analys1s, cases sentenced pursuant to both'a plea and a
trial are excluded.

Offense Level :

The final Offense Level used in these tables is taken from the. Report on the Sentencing Hearing
provided by the sentencing court. Tables involving the Report on the Sentencing Hearing are
based on the 94.0 percent of cases for which the Commission has received such documents.

When the final offense level is not specified in the Report on the Sentencing Hearing, the
computer calculates the offense level based on several logical criteria, if available. For example,
if the guideline sentencing range and criminal history category are available from the Report
on the Sentencing Hearing, final offense level is calculated by referring to the guideline
sentencing table. Additionally, if the three main guideline factors were not provided on the
Report on the Sentencing Hearing, but the court indicated that it accepted the values contained
in the Presentence Report, the guideline factors are taken from the Presentence Report.



. Position of Sentence .

'Departure information is given in more detail by describing the group of cases sentenced within
‘the guideline sentencing range in terms of their relative position within the range. Only cases
with complete information from the Report on the Sentencing Hearing are used in this table.
The Position of Sentence relative to the guideline sentencing range is determined by dividing
the available range (after accounting for statutory restrictions on either or both ends of the range)
into four quarters and locating the position of the sentence relative to these four quarters. For
cases in which the sentence is located outside the guideline sentencing range, departure
“information as reported by the sentencing court is provided. Differences in the number and
percéntage of cases in each location may differ from tables that report the Commission’s
standardized departure information due to the exclusion of any case mlssmg complete informa-
tion from the Report on the Sentencing Hearing ‘and information on statutory minima and

maxima. o

Prnnary Offense Category

Information on Primary Offense Category is obtained from the Judgment of Conviction Order
‘An offense code was derived for each of tip to four counts of conviction in every case, based on
the statute(s) and elements of conviction. The "primary"” offense code for the case was determiried
to be the offense code applicable for the count with the hlghest statutory maximum. If two or
:more counts were found to have the same statutory maximum, "primary" offense was selected
,accordlng to the followmg (diminishing) o order:

a) violent offenses (including burglary of a residence)

b) drug offenses

c) firearm offenses

d) property offenses

e)’ moral turpitude offenses

f) other offenses

In cases involving different offense codes that were similar under this second criterion as well
(e.g.,-two different property offenses with the same statutory maximum), statutory maximum
fines were used as tie-bréakers. Finally, in the small number of cases unresolved, the offense
type that best represented the nature of the criminal behavior was chosen.

For convenience in analysis, a summary variable descnbmg primary offense category’ was
derived. Th1s code was generated by grouping similar primary offense codes into a smaller set
of categones

L1sted below are the offense types that were grouped into each of the prlmary offense categorles
used in th1s report.

Murder mcludes first degree murder, felony w1th death resultmg, second degree murder, and
eonsplracy to murder (with death resulting).

Manslaughter includes involuntary manslaughter and voluntary manslaughter '

Kidr‘tappi_ng/Hasta’ge includes ransom taking and hostage/kidnapping.
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Sexual Abuse includes sexual abuse of a minor, sexual abuse of a ward, criminal sexual abuse,
and abusive sexual contact.

Assault includes attempt to commit murder, assault with intent to murder, threatening commu-
mication, aggravated assault, conspiracy with attempt to murder, obstructing or lmpedlng
officers, minor assault and consplracy that includes assault with attempt to murder. -

Robbery 1ncludes bank robbery, aggravated bank robbery, Hobbs Act robbery, other robbery,
and mail robbery.

Arson lncludes arson and damage by explosives.

Drugs: Trafficking includes “drug dlstnbutlon/manufacture, drug d1strlbutlon/manufacture —
conspiracy, continuing criminal enterprise, drug distribution — employee under 21, drug
distribution near school, drug 1mport/export drug distribution to person under 21, and estab-
lish/rent drug operation.

Drugs: Communication Faahty includes use of a communication facnhty in a drug traffickmg :
offense

Drugs Sunple Possession lncludes not only simple possessmn of drugs but also dlsmbutlon of
a small amount of marihuana.

Firearms include unlawful possession/transportation of firearms or ammunition; possession of
guns/explosives on aircraft; unlawful trafficking, etc. in explosives; possession of guns/explo-
sives in federal facility/schools; use of fire or explosives to commit felony; and use of firearms
or ammunition during crime.

Burglary/Breaking & Entry includes post office burglary, burglary of DEA premlses (pharmacy)
burglary of other structure, bank burglary, and burglary of a residence.

Auto Theft includes auto theft (including parts), receipt/possession of stolen auto or parts, and
altered identification numbers/trafficking in altered (auto).

Larceny .includes bank larceny, theft from benefit plans,.other theft — mail/post office,
receipt/possession of stolen property (not auto), other theft — property, larceny/theft- mall/post
office, larceny/theft — property (not auto), and theft from labor union. : '

Fraud includes odometer laws and regulations, insider trading, and fraud'and deceit.

Embezzlement includes embezzlement — property, embezzlement from labor unions, embezzle-
ment — irnail/post office, embezzlement from benefit plans, and bank embezzlement.

Forgery/Courueqfemng lncludes counterfe1t bearer obhgatlons and forgery/counterfelt (non—
bearer obligations). ‘ ' :

Bribery includes payment to obtain office, bribes involving officials, bribery — bank loan/com-
merecial, loan or gratuity to bank examiner, etc., gratmty 1nvolv1ng officials, and bnbe or gratluty
affecting employee plan. : ‘

Tax Offenses include receipt/trafficking in smuggled property; aid, etc., in tax fraud; fraud — tax
returns, statements, etc.; fraud, false statement — perjury; failure to file or pay; tax evasion;
evading import duties (smuggle) failure to collect or account for taxes; regulatory offenses —



taxes; failure to deposit taxes in trust account; non-payment of taxes; conspiracy to avoid taxes;
and offenses relating to withholding statements. ' ' '

Money Lau,ﬁdering includes laundering of monetary instruments, monetary transaction from
unlawful activity, failure to file currency report, and failure to report monetary transactions.

Extortion/Racketeering includes extortionate extension of credit, blackmail, extortion by foree
or threat, Hobbs Act extortion, travel in aid of racketeering, crime relating to racketeering, and
violent crimes in aid of racketeering. ' :

Gambling/Lottery includes engaging in a gambling business, transmission of wagering informa-
tion, obstruction to facilitate gambling, and interstate transportation of wagering paraphernalia.

Civil Rights include interference with rights under color of law; force or threats to deny benefits
or rights; obstructing an election or registration; manufacture, etc. eavesdropping device; other
_deprivations/discrimination; obstructing correspondence; peonage, servitude, and slave trade;
intercept communication or eavesdropping; and conspiracy to deprive individual of civil rights.

Immigration includes trafficking in U.S. passports; trafficking in entry documents; failure to
surrender naturalization certificate; fraudulently acquiring U.S. passports; smuggling, etc.;
unlawful alien; fraudulently acquiring entry documents; and unlawfully entering US.

Pornography, Prostitution includes dealing in obscene matter, transportation of minor for
prostitution/sex, transportation for prostitution/sex (adult), sexual exploitation of minors, mate-
rials involving sexual exploitation of minors, obscene telephone or broadcasting, and selling or
buying children for pornography. ' '

Offenses in Prisons include contraband in prison, riots in federal facilities, and escape. .

Administration of Justice includes commission of offense while on release, bribery of a witness,
failure to appear by defendant, contempt, failure to appear by material witness, obstruction of
justice, payment to witness, perjury or subornation of perjury, misprision of a felony, and
QCcéssory after the fact. S ' R o

E“'nbirvonmer‘ual/Fish and Wildllfé includes speéially protected fish, wildlife, plants.

National Defense includes evasion of export controls and exportation of arms, etc., without
license. ' - ' ‘

Antitrust includes bid-rigging, price-fixing, and market allocation agfeement. :

Food and Drug includes false information or tampering with products, tampering to injure
business, tampering with risk of death or injury, and violation of regulations involving food,
drugs, etc. : : ' :

Other Miscellaneous Offenses include illegal use of registration number — drugs; illegal transfer
of drugs; illegal regulatory number to get drugs; drug paraphernalia; forgery/fraud for drugs;
dangerous devices to protect drugs; manufacture drugs against quota; endangering life while
inanufacturing drugs; operate carrier under drugs; endangerment from hazardous/toxic sub-
stances; mishandling substances, records, étc.; threat of tampering with public water system;
tampering with public water system; hazardous devices of federal lands; mishandling other
pollutants, records, etc.; improper storage of explosives; recordkeeping violation — explosives;
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possession of other weapon — on aircraft, in federal facility; failure to report theft of explosives;
feloniously mailing injurious articles; transport of hazardous material in commerce; interference
with flight crew, other offense — aboard aircraft; criminal infringement of copyright; conflict
of interest; unauthonzed payment; non-drug forfeiture; impersonation; false statement to
Employee Act; reporting offenses — labor related; criminal infringement of irademark; unlawful
conduct relating to control/cigarettes; trespass; destruction of property; destruction of mail;
aircraft piracy; conspiracy to murder (no death, assault, or attempt); conspiracy to commit
murder; and all other miscellaneous offenses not previously listed in any of the other categories.

Race - , : i
Information on Race of the defendant is“obtained from the Presentence Report. Due to new
instructions issued by the Administrative Office of the U.S. Courts, the reporting of defendant
race in the Presentence Report is separated into race and ethnicity. The categories for race
include White, Black, Native American or Alaskan Native, and Asian or Pacific Islander. The
additional field of ethnicity indicates whether a defendant is of Hispanic origin. For purposes
of this report, defendants whose ethnic background is designated as Hispanic are shown as
Hispanic regardless of racial background. The Other category includes defendants of Natlve
American, Alaskan Native, and Asian or Paclﬁc Islander origin.

Reasons for Departure : :
Reasons for Departure as given by the sentencmg Judge are coded for cases involving departures
This information is obtained from the Report on the Sentencing Hearing when available. Courts
often provide more than one reason for departure; consequently, on departure tables the
percentages across all reasons for departure add up to more than 100 percent. Reasons listed
are those given more than three times. The "Other" category includes any other, less frequently
given reason. '

Smgle and Multiple Count (Jases ,

Information on Number of Counts of conviction is obtalned from the Judgment of Conv1ct10n
Order and verified with the Presentence Report. Cases with more than one count of conv1ct10n
are included in the Multiple Count category. o

Type of Guideline Sentence Imposed _

Using sentencing information obtained from the Judgment of Conviction Order, the Total
Receiving Prison includes the niimber of defendants sentenced (and percent of Total Cases) who
received a commitment to the Bureau of Prisons. This column includes those receiving Prison,
and the Prison/Community Split Sentence.

The Prison category includes defendants sentenced to a term of imprisonment only, with no
condition of post-release supervision, as well as defendants sentenced to a term of imprisonment
followed by a term of supervised release with no conditions of community confinement or home
detentlon. The Pnson/Commumty Split Sentence is a term used for a new sentence under the
Sentencmg Reform Act and guidelines. This involves a term of i imprisonment followed by a term
of supervised release that includes a condition of community confinement or home detention.
These conditions added together must comprise at least the minimum guldelme sentence
established by the sentencing court.



The. Total Receiving Probation column includes the number of defendants sentenced (and the
percentof Total Cases) who received a term of probation with or without a condition of community
confinement, intermittent confinement, or home detention. This column also represents the total
of the Probation Only and Probation and Confinement columns. '

The Probation Only column includes the number of defendants who received a term of probation
without a condition of community confinement, intermittent confinement, or home detention.

Probation and Confinement includes the number of defendants who received a term of probation
with a condition of community confinement, intermittent confinement, or home detention. '

Cases Involving Fines and Restitution overlap Witflé‘;ﬂle other categories because fines and
restitution may be ordered in conjunction with the imposition of other sanctions.

Footnotes

The following footnotes pertain to the "Fiscal Yéar 1992 Guideline Sentences" tables provided
in Appendix B. Actual figures provided in these footnotes apply only to the national data table.
Additional information describing variables and data used are provided earlier in this appendix.

Table-wide deletion is used to exclude cases missing information on any or all of the following

defendant characteristics: Gender, Race, or Age. Nationally, this involves the exclusion of

1,835 cases because of missing information on Gender (9), Race (636), or Age (348).

Additionally 6,861 cases missing information on the income of the defendant were excluded
- from the calculation of average monthly income. - '

Cases with missing or indeterminable information on Mode of Conviction (59) are excluded.
In addition, 143 cases coded with a value of Both Plea and Trial are excluded. -

The Total Cases column includes all cases with information available on type of sentence,
economic sanction, and primary offense. Table-wide deletion results in the exclusion of cases
_ missing any or all of these indicators. Nationally, 533 cases missing any or all of these
indicators have been excluded: primary offense (177), type of sentence imposed (234), and
economic sanction type (605) B

Cases in the Total Receiving Prison; Total Receiving Probation, and Other Cases categories
total 100 percent of all cases; however, Cases Involving Fines and Restitution will overlap
“with the other categories because fines and restitution may be ordered in conjunction with

the imposition of other sanctions. - '



- Cases involving no term of imprisonment and cases with indeterminable terms are excluded
from the calculation of the Average Months Prison. Any sentence of days is rounded up to
the nearest month. Life sentences are included in these calculations as 360 months. Of the
37,725 cases included in the Total Cases column, 9,159 cases involving no term of
imprisonment and 642 cases with an unspecified length are excluded from calculation of
the average.

Cases mvolvmg no term of i 1mpnsonment and cases with indeterminable terms are excluded
from the category Length of Prison Term. Any sentence of days is rounded up to the nearest

“month. Life sentences are included in the category Over 60. Of the 37,725 cases included

in the Total Cases column, 9,159 cases involving no term of imprisonment and 642 cases
with an unspecified length are excluded from this category.

Cases receiving no order of fine or restitution are excluded from the calculation of the Tozal

Receiving Fines and Restitution. The number of cases upon which the average is based may
not equal the Total Receiving Fines and Restitution due to the failure of some Judgment of
Conviction Orders to specify the dollar amount ordered. Of the 37,725 cases included in the

Total Cases column, 25,084 cases involving no order of fine or restitution and 605 cases with

an mdetermmable dollar amount ordered are excluded from these calculatlons

Of the 38,258 gmdelme cases, 2,029 cases with missing or incomplete departure information
were excluded.

The fbllowing information corresponds to footnotes in the "Selected Federal Criminal Justice.
Indicators," "Crimes Reported To Pollce, and "Selected Demographlc Indlcators tables in
Appendlx B.

Cities are listed, in decending order, according to the amount of sentencing gmdellne

: documentatlon submitted to the Commission.

Source: Administrative Office of the U.S. Courts, Human Resource Division. Organiza-
tional/Personnel Database System. Includes active and senior district judges as of 3/5/93.

‘Source: Administrative Office of the U.S. Courts. Statistical Tables for the Twelve-Month
- Period Ended September 30, 1992. Civil Cases Commenced, Terminated, and Pending

- During the Twelve-Month Periods Ended beptember 30,1991 and 1992. Table C. Flllngs for

civil cases for period ended 9/30/92.
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Source: Executive Office for U.S. Attorneys, Evaluation and Review Staff. Represents allT
attorneys designated as of 12/92 as members of general criminal, organized crime drug
enforcement task force, narcotics, financial institution fraud, and strike force units. The
Executive Office estimates 75 percent of the attorneys’ time is spent on criminal work.
Therefore, the number of assistant U.S. attorneys listed for each district represents 75 percent
of the total assistant U.S. attorneys allocated. \ Note: of the 285 assistant U.S. attorneys
assigned to the District Court in the District of Columbia, 187 perform only Superior Court
functions while the remaining 98 handle federal prosecutions.

Source: Administrative Office of the U.S. Courts. Statistical Tables for the Twelve-Month

Period Ended September 30, 1992. Criminal Cases Commenced, Terminated, and Pending
in the District Courts During the Twelve-Month Periods Ended September 30, 1991 and

1992. Table D. Filings for felony and misdemeanor cases for period ended 9/30/92.

Source: Administrative Office of the U.S. Courts, Defender Services Division. Represents
number of assistant federal defender positions available for FY 1992 and includes members
of community defender organizations. Districts with Community Defender Organizations
include Southern California, Northern Georgia, Northern Illinois, Eastern Michigan, Eastern
Pennsylvania, Eastern Tennessee, Eastern Washington, and Eastern and Southern New York
(which share 35 community defenders). Several adjoining districts share assistant federal

defenders, and in these specific cases the number of assistant federal defenders indicated -

is the total number shared. These districts include Colorado and Wyoming which share 12
defenders, Delaware and New Jersey which share 15, Southern and Central Illinois and

Eastern Missouri which share eight, and Eastern and Northern Oklahoma which share three.

Source: Administrative Office of the U.S. Courts (1992). Probation and Pretrial Services
Division Field Personnel. Does not include pretrial services officers. : :

Source: U.S. Department of Justice, FBI, Uniform Crime Reports. National data published
in Crime in the United States-1991. Data on crime in federal judicial districts are derived
from FBI unpublished data. The FBI combines seven offenses (murder and non-negligent
manslaughter, forcible rape, robbery, aggravated assault, burglary, larceny-theft, and motor
vehicle theft) to compute a Crime Index. The totals for each index crime represent the
aggregate number of crimes reported during 1991 to city, county, and state law enforcement
officials. Arson was added as the eighth index offense in 1979; however, according to the -
FBI, sufficient data are not available to estimate arson totals for the nation or by judicial
district. Data for judicial districts in New York were obtained directly from the New York
State Statistical Analysis Center. Data for 1991 were not available for Iowa and Puerto Rico. -
Source for the Virgin Islands: U.S. Department of Justice, FBI, Uniform Crime Reports.

‘National data published in Crime in the United States-1989.

A-11




10

11

12

Represents 1986-87. Source: U.S. Department of Commerce, Bureau of the Census. Data
derived from U.S. Bureau of the Census, 7 1s of Gove e

Finances, Compendium of Government Finances, Series GC87(4)-5. Direct general expen-

diture comprises all expenditures of the local governments excluding utility, liquor stores,
and insurance trust expenditures and any intergovernmental transfers. '

Represents 1990 population. Source for all federal judicial districts except Puerto Rico and

the Virgin Islands: U.S. Department of Commerce, Bureau of the Census, City County Data
Book (1990). Source for Puerto Rico: U.S. Department of Commerce, Bureau of the Census

(June 1982). Characteristics of the Population, 1980 Census of Population. "Number of
Inhabitants," Part 53, Vol.1, Chapter A. Source for the Virgin Islands: U.S. Department of
Commerce, Bureau of the Census (November 1982). cteristics of the Populati 0
Census of Population. "Number of Inhabitants," Part 55, Vol.1, Chapter A, Table 2. N

. . y

Represents 1985 for all federal judicial districts except Puerto Rico. Source for all districts
except Puerto Rico: U.S. Department of Commerce, Bureau of the Census (1988). City

County Data Book. Data derived from U.S. Bureau of the Census, Current Population Reports,

Series P-26. Source for Puerto Rico (represents 1979): U.S. Department of Commerce,

Bureau of the Census (February 1984). Characteristics of the Population, 1980 Census of
Population. "General Social and Economic Characteristics," Part 53A, Vol.1, Chapter C,

Table 54.

Represents 1990 population. Source for all federal judicial districts except Puerto Rico and

the Virgin Islands: U.S. Department of Commerce, Bureau of the Census, City County Data

* Book (1990). Source for Puerto Rico: U S. Department of Commerce, Bureau of the Census

13

(June 1982). C terist ion. "Number of
Inhabitants," Part .)3 Vol 1 Chapter A Source for the Vlrgm Islands U S Department of

Commerce, Bureau of the Census (November 1982). Characteristics of the Population, 1980
Census of Population. "Number of Inhabitants," Part 55, Vol.1, Chapter A, Table 2.

Represents 1986. Source: U.S. Department of Commerce, Bureau of the Cenells (1988). City

- County Data Book. Based on total civilian labor force. Data derived from U.S. Bureau of

14

Labor Statistics, Employment and Unemployment for States and Local Areas, annual.

Represents 1990 population. Source for all federal judicial districts except Puerto Ricoand. .

the Virgin Islands: U.S. Department of Commerce, Bureau of the Census, City County Data
Book (1990). Source for Puerto Rico: U.S. Department of Commerce, Bureau of the Census

(May 1983). Characteristics of the Population, 1980 Ce ulation. "General
Population Characteristics," Part 53, Vol.1, Chapter B. Source for the Virgin Islands: U.S.
Department of Commerce, Bureau of the Census (April 1983). cteristics of t

Population, 1980 Census of Population. "General Population Characteristics," Part 55, Vol.1,
Chapter B, Table 14. : :
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> Source for all federal judicial districts except Puerto Rico: U.S. Department of Commerce,

16

17

18

19

Bureau of the Census (1990). City County Data Book. Nonfarm employment estimated as
the sum of the number of persons employed in private nonfarm establishments (excluding
self-employed persons, domestic service workers, railroad workers jointly covered by Social
Security and railroad retirement programs, workers on oceanborne vessels, and workers in
foreign countries), 1990. Source for Puerto Rico: U.S. Department of Commerce, Bureau of

the Census (September 1984). Characteristics of the Population, 1980 Census of Population.
"Detailed Population Characteristics," Part 53, Vol.1, Chapter D, Table 122 A, B, C.

Covers support of and assistance to needy persons contingent upon their needs. Includes
cash assistance, vendor payments made directly to private purveyors for commodities and
services provided under welfare programs, welfare institutions, payments to other govern-
ments for welfare purposes, and-amounts for administration and support of private welfare
agencies and other public welfare services.

Represents employees of financial, real estate, and insurance establishments.

Includes the number of persons employed in local govemmerlt and the number of civilians
employed in federal government.

Represents 1982. Source: U.S. Department of Commerce, Bureau of the Census (1988) Qr_y

Qounty Data Book. Data derived from U.S. Bureau of thie Census, 1982 Census of Agriculture,
State and County Data, Series AC82-A. The acreage designated as "land in farms" consists

primarily of agricultural land used for crops, pasture, or grazmg It also includes woodland

* and wasteland not actually undér cultivation or used for pasture or grazing, provnded it was
- part of the farm operator’s total operation. All land in Indian reservations used for growing

crops or grazing livestock is included as land in farms.
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" Appendix B

Selected Criminal Justice and Sentencing Statlstlcs
(by dlstrlct)

o Fiscal Year 1992 Guideline Sentences |
O Selected Federal Criminal Justice Indlcators
O Crimes Reported To Police

o Selected Demographic Indicators



SUMMARY COURT AND DEMOGRAPHIC STATISTICS

Figure B-1

SELECTED DEMOGRAPHIC INDICATORS

MINIMUM 'MAXIMUM - MEDIAN - | MEAN -

'POPULATION o
Population 96,569 15,118,299 1,995,818 l 2,739:163
Population per Sq. Mile " 1.0 9,633.3 " 924 . 34.8.;1 ‘

AGE DISTRIBUTION ' o
‘Percent Age 0-14° 163 312 217 219
“Percent Age 15-24 121 176 149 1497 -
Percent Age 25-34 14.0 20.5 16.7 16.9
Pércent Age 35-44 13.0 18.7 149 15.0
Percent Age 45-64 143 212 18.6 18.6
Percent Age 65+ 4.1 19.1 12.8 12.7

1991 CRIME RATE 2,260 10,768 5,385 5,501

(per 100,000 population)

ECONOMIC
Income per Capita $ 6,775 $ 14,090 $ >9,869 $ 10,165
Percent Unemployed 2.8 145 72 7.5

DISTRIBUTION OF

NONFARM EMPLOYMENT
Percent Manufacturing | 3.7 448 218 - 21.0
Percent Retail 12.6 29.2 224 222
Percent Finance 3.8 182 6.8 6.7
Percent Service 16.2 62.6 28.6 292
Percent Other 10.7 327 206 209
Percent Acreage in Farms 0.0 93.0 393 43.6

PER CAPITA

LOCAL EXPENDITURE
Police Protection $27.78 $21429 $ 6598 $ 73.19
Education $0.11 - $11467.38 $ 646.46 $ 656.24
Health and Hospitals $0.53 $ 331.06 $105.43° $ 114.17
Public Welfare $0.10 . $417.02 $ 1559 $45.11
Highways $ 1545 $269.38 $ 78.49 $ 86.61




SELECTED FEDERAL CRIMINAL JUSTICE INDICATORS

MINIMUM MAXIMUM MEDIAN MEAN
NUMBER OF COURT N
PROFESSIONALS
District Court Judges - ) - 1 42 - 6 9
Assistant US. Attorneys ’ 1 255 2 35
Assistant Federal Defendersi ) 0 38 8 il
Probation Officers ) 7 . 146 L 24 35
CASES FILED
Civil B 365 10,200 - : 1,798 2,489 -
Criminal ' : 52 2,348 ' 344 524




NATIONAL DATA

SELECTED FEDERAL CRIMINAL JUSTICE INDICATORS

A complete description of the footnotes is provided in Appendix A.." .

NUMBER OF COURT PROFESSIONALS " CASES FILED ”
District Court Judges® 821 | CiviP 229,075
Assistant U.S. Attorneys* 3,197 | Criminal’. 48,366
Assistant Federal Defenders® 610
I’robatioin Officers’ 3,229
CRIMES REPORTED TO POLICE®
Murder Forcible Robbery Aggﬁvated Burglary Larceny Motor Crime
Rape Assault Theft Vehicle " Index
Theft - Total
Number of 24,703 106,593 687,732 1,092,739 3,157,150 8,142,228 1,66],738 14,872,883
Crimes . : o )
Per 100,000 - 10 42 : 273 433 -1,252 3,229 659 5,898
Population .
SELECTED DEMOGRAPHIC INDICATORS
POPULATION ECONOMIC "PER CAPITA
- LOCAL EXPENDITURES’
Total Pop:ixlation"’ 252,002,962 | Income per Capita" $ 10,797 | Police Protection $ 60.34
I;opuIation per ’.Squvaré 712 | Percent Unemployed” 7.0 ‘Education $ 451.00
Mile" )
AGE ~DISTRIBUTION OF Health & $9222
DISTRIBUTION” NONFARM EMI?LOYMENT15 Hospitals
-Percentb.;\ge 0-14 215 | Percent Mfg. ‘ .21.3 | Public Welfare'® $ 63.75
Percent Age 15-24 14.8 Percent Retail 21.1 | Highways $62.62
Percent Age 25-34 17.4 | Percent Finance' 74
Percent Age 35-44 15.1 Percent Service 29.8 | Percent acreage 436
- in farms'®
~Percent Age 45-64 18.6 | Percent Other' 204 C
Percent Age 65+ 12.6



FISCAL YEAR 1992 GUIDELINE SENTENCES

. NATIONAL DATA

CASES RECEIVED BY USSC (by sentencing month)

TOTAL Oct 91 Nov 91 Dec 91 Jan 92 Feb 92 Mar 92 Apr 92 May 92 Jun 92 Jul 92 Aug 92 Sep 92 II
38,258 3,106 2,998 2,949 3,536 2,855 3,033 3,163 3,163 3,633 3,540 22,888 330 |l
DEMOGRAPHIC INFORMATION ON SENTENCED DEFENDANTS ]
TOTAL' RACE N Monthly Income MODE OF CONVICTION®
GENDER ‘ ) - SE— _ o
N (Col %) White Black Hispanic Other 8¢ Mean Median N (Col %)
TOTAL (Row %) | ° 37,421 (100.0) 17,045 (45.5) 10,638 (28.4) 8479 (22.7) 1259 (3.4) 33 $751. so || ToTaL 37,998 (100.0)
Male (Row %) 31,347 (83.8) 14,156 (45.2) 8,590 (27.4) 7,596 (24.2) 1,005 - (3.2) 33 $759 30 || Plea 33,048 (87.0)
Female (Row %) 6074 (162) 2,889 (47.6) 2,048 (33.7) 883 (14.5) 254 (42) 33 $710 $426 || Triat 4950 (13.0)

CASES INVOLVING PRISON
TYPE OF SENTENCE LENGTH OF PRISON TERM
PRIMARY To}h‘l ]
OFFENSE . TOTAL Receiving . - Prison/ Average Months PRISON TERM ORDERED (months)®
CASES’ Prison Prison Community Prison’ :
: : o “Split - i
N (Row %) N (Row %) N Row %) N Row %) ean edian 1-12 13-24 25-36 37-60 Over 60
TOTAL 37,725 (100.0) ' 28,754 (76.2) 27,575 (73.1) 1,179 @.a1) 66.1 | "36.0 6,264 4,937 | 3,163 4,486 9,509
Robbery 1,624 (100.0) 1,608 (99.0) 1,604 (98.8) 4 (02) 105.8 770 11 39 126 423 1,005
Larceny 2,676 (100.0) 955 (35.7) 874 "(32.7) 81 (3.0 13.5 100 605 225 64 27 14
Embezzlement 1,175 (100.0) 511 (43.5) 339 (28.9) 172 (14.6) T 91 5.0 376 94 22 7 2
Fraud < 4,445 (100.0) 2,519 (56.7) 12,209 (49.7) " 3100 (7.0) 17.1 120 1,247 741 264 170 45
Drug Trafficking 15,544 (100.0) 14,622 (94.1) 14,393 (92.6) 229 (1.5) 896 61.0 1,009 1,804 1,702 2,728 7,251
Simple Possession - 873 (100.0) 351 (40.2) -.341 (39.1) 10 (1.1 102 6.0 314 |, - 5 0 .6 1n
Counterfeiting: 937 (100.0) 493 (52.6) 468, (50.0) 25. 2.7) 170 120 246 141 49 35 8
Firearms ;' 3112 (100.0) 2,685 (86.3) 2,582 (83.0) 103 (3.3) 616 300 " 508 639 402’ 505 607
Immigration 1,914 (100.0) 1,540 (80.5) 1,495 (78.1) 45 (2.4) 153 11.0 796 483 99 49 24
Other 5,425 (100.0). 3470 (64.0) 3,270 (60.3) 200 (3.7). 434 . . 23.0 1,152 766 435 536 542
e CASES INVOLVING FINES
CASES INVOLVING PROBATION
"AND RESTITUTION
PRIMARY Total " TYPE OF SENTENCE . Total- ) DEPARTURES’
OFFENSE Receiving — - Receiving Fines Median
’ . Probation Probation Only - Probation + and Restitution Dollar Am_oum‘,, - N, (Col %)
Confinement
N (Row %) N Row %) N (Row %) N’ (Row %) s ™) Sentenced Within
- - Guideline Range
TOTAL 8,971 (23.8) 5261 (13.9) 3,710 (9.8) 12,641 (33.5) $2,800 (12,036) o
— - - — - - 28,032 (774
Robbery 16 (1.0) 5 (0.3) 1 .7 805 (49.6) $2,712 (717) @14
Larceny 1,721 (64:3) 1,173 (43.8) 548 (20.5) 1,840 (68.8) $1,000 (1,766) Departure for -
Substangial Axsi
Embezzlement - 664 (56.5) 328 (27.9) 336 (286) 809 (68.8). 36,447 (781) )
! : _ 5,478 (15.1)
Fraud 1926 (43.3) 921 (20.7) 1,005 (22.6) 2,993 (67.3) $7,771  (2,753) L
Drug Trafficking T922 (59) 505 (3.2) a7 '@n 2300 (14.8) $3,000 (2,269) .
Other D d Departure
Simple Possession 522 (59.8) 465 (53.3) 57 (6.5) 323 (37.0) . $1,000 (320) . o
2,175 . (6.0)
Counterfeiting 444 (474) 233 (249) 211 (22.5) 465 (49.6) $1,000 (436)
Firearms 427 (13.7) 240 1.7) 187 (6.0) 602 (19.3) . $2,000 (587)
Upward Departure
Immigration 374 (19.5) 266 (13.9) 108 (5.6) 234 (122) $500 (233)
" - 544 (1.5
Other 1,955 (36.0) 1,125 (20.7) 830 (15.3) 2,270 (418) $2,685 (2,174) -5

Footnotes and a complete description of all variables in this table are provided in Appendix A.
SOURCE: U.S. Sentencing Commission, FY1992 Data File, MONFY92



ALABAMA, Northern

- 11th Circuit

. Cities Supplying Sentencing (1) Birmingham ~ + (5) Florence
‘Guideline Documentation:' (2) Gadsden (6) Tuscaloosa

(3) Huntsville (7) Anniston"

(4) Talladega

SELECTED FEDERAL CRIMINAL JUSTICE INDICATORS

NUMBER OF COURT PROFESSIONALS ~ CASES FILED
District Court Judges® 10 | Civil’. 3,833
Assistant U.S. Attorneys’ 29 | Criminal® 373
Assistant Federal Defenders® -
Probation Officers’ 33
CRIMES REPORTED TO POLICE’ ‘ JI
Murder Forcible Robbery Aggravated Burglary Larceny Motor Crime
Rape Assault Theft Vehicle Index
Theft Total
Number of 264 727 3,520 11,881 26,271 60,632 9,325 112,620
Crimes
Per 100,000 11 32 153 - 516 1,142 2,635 405 4,895
Population
SELECTED DEMOGRAPHIC INDICATORS
POPULATION  ECONOMIC PER CAPITA
o LOCAL EXPENDITURES’
Total Population' 2,367,636 |. Income per Capita'' $ 9,060 | Police Protection $55.18
Population per Square 106.2 | Percent Unemployed" 9.7 | Education $ 419.53
Mile"
AGE DISTRIBUTION OF Health & ‘$21021 |
DISTRIBUTION™ NONFARM EMPLOYMENT" Hospitals
Percent Age 0-14 : 209 | Percent Mfg. 27.5 | Public Welfare'® $ 591
.Perccnvage 15-24 . © 151 Percent Retail 20.2 | Highways" $ 7531 -
Percent Age 25-34 164 | Percent Finance" 6.0
Pefcént Age 35-44 » 14.8 Percent Sérvicé 245 | Percent acreage 30.2
: : in farms" '
Percent Age 45-64 19.9 | Percent Other® 21.8
Percent Age 65+ 129

A complete description of the footnotes is provided in Appendix A.



FISCAL YEAR 1992 GUIDELINE SENTENCES

ALABAMA, Northern

CASES RECEIVED BY USSC (by sentencing month)

II TOTAL Oct 91 ] Nov 91 [ Dec 91 Jan 92 Feb 92 Mar 92 Apr 92 May 92 Jun 92 Jul 92 Aug 92 Sep 92 "
I sn 2 18 15 27 22 21 39 18 25 32 38 33 |
DEMOGRAPHIC INFORMATION ON SENTENCED DEFENDANTS )
- TOTAL' RACE" Median Monthly Income MODE OF CONVICTION?
GENDER ian : : d
N (Col %) White Black Hispanic Other Age Mean’ Median N (Col %)
TOTAL (Row %) 309 (100.0) 148 (47.9) 154 (49.8) 5 (L6) 2 (0.7 33 $890 $404 {| TOTAL 311 (100.0)
Male (Row %) 225 (72.8) 113 - (50.2) 105 (46.7) 5 (22) 2 (09) - 33 $967 $250 || Plea 267 (85.9)
Female (Row %) 34 (27.2) 35 @17 49 (583) 0 (0.0) 0 (0.0 34 $694 $450 {| Trial 44 (14.1)
CASES INVOLVING PRISON
TYPE OF SENTENCE LENGTH OF PRISON TERM
PRIMARY Total '
OFFENSE TOTAL Receiving ) Prison/ Average Months PRISON TERM ORDERED (months)*
CASES _ Prison Prison . Community Prison :
Split
N Qow%) N Row%) N (Row %) N. Row %) Mean Median 1-12 1324 25-36 37-60 Over 60
TOTAL 296 (100.0) 190 (64.2) 181 (61.1) ’ 9 (3.0) 55.9 36.0 51 23 21 27 66
Robbery 8 (100.0) 8 (100.0) 8 (100.0) 0 (0.0) 495 485 0 1 1 | 1
Larceny 37 (100.0), & (16.2) 6 (162) 0 (0.0) 106 8.0 3 2 0 0 0
Embezziement 8 (100.0) 3 (375) 3 (37.5) 0 (0.0) 10.7 12.0 2 1 0 0 0
Fraud 41 (100.0) 17 (41.5) 12 (293) 5 (122) 132 100 11 4 1 1 0
Drug Trafficking 102 (100.0) 95 (93.1) 95 (93.1) 0 (0.0) 82.4 78.0 12 6 10 12 54
Simple Possession 3 (100,0) 1 (333) 0 (0.0) 1 (33.3) 12.0 12.0 1 0 0 [ 0
Counterfeiting 24 (100.0) 13 (542) 12 (50.0)° 1 (42) 20.0 12.0 7 3 1 1 1
Firearms 19 (100.0) 16 (84.2) 16 (84.2) 0 {0.0) 40.0 33.0 4 1 5 3 3
Immigration - D) - =) - ) - (9 -- - - R - R
Other 54 (100.0) 31 (57.4) 29 (53.7) 2 (37 36.9 24.0 11 5 3 5 7
CASES INVOLVING FINES
. CASES INVOLVING PROBATION " . AND RESTITUTION
PRIMARY. Total TYPE OF SENTENCE Total , DEPARTURES’
OFFENSE Receiving Receiving Fines Median )
Probation Probation Only Probation + and Restitution Dollar Amount® N (Col %)
’ Confinement =
N Row %) N (Row %) N .(Row %) N (Row %) s (N Sentenced Within :
R Guideline Range
TOTAL 106 (35.8) 55 (18.6) 51 (17.2) 138 (46.6) $2,971 (128)
Robbery -0 (0.0) 0 (0.0) 0 (0.0) 5 (62.5) $2,624 (5) %5 @23 ¢
Larceny 31 (83.8) 16 (43.2) 15 (40.5) 32 (86.5) $830 (30) Departure for
Cubetantial A
Embezzlement 5 (62.5) 3 (375) 2 (25.0) 7 (87.5) $5,000 (7) :
43 (140) .
Fraud 24 (585) 9 (21.9) 15 (36.6) 31 (75.6) $2,995 (28) ( )'
Drug Trafficking 7 (6.9) 4 (39) 3 (29) 15 (147) $5,500 (14) :
Other D d-Departure
Simple Possession 2 (66.7) 1 (333) 1 (333) 1 (333) $5,000 (1) .
7 (@23
Counterfeiting ' 11 (45.8) 6 (25.0) 5 (20.8) 12 (50.0) $520 (8) =
Firearms 3 (158) 2 (105) 1 (53) 7 (368) $2,211 (7) } ’ o
Upward Departure
Immigration - 9 - ) - e - ) $- 0 ' :
- 3 (L0
Other 23 (42.6) 14 (259) 9 (16.7) 28 (51.9) $3,000 (28) 0

Footnotes and a.complete description of all variables in this table are provided in Appendix A.
SOURCE: U.S. Sentencing Commission, FY1992 Data File, MONFY92



ALABAMA, Middle

j 11th Circuit

Cities Supﬁlying Sentencing o o Mdhtgomery'
Guideline Documentation:' (2) Dothan’

SELECTED FEDERAL CRIMINAL JUSTICE INDICATORS

NUMBER OF COURT PROFESSIONALS : . CASES FILED
District Court Judges® o B .5 | civi? P 1,829,
Assistant U.S. Attorneys* : oo 11| Crimina® .} . 402

Assistant Federal Defenders® , .

- Probation Officers’ S L 16

. A complete description of the footnotes is provided in Appendix A.

CRIMES REPORTED TO POLICE'
Murder | Forcible | Robbery. [ Aggravated Burglary | Larceny’ "Motor Crime
Rape . : Assault - Theft .| . Vehicle Index
|  Theft Total
Number of 103 390 1,074 s346 | . n982 |- 27276 | 2032 48203
Crimes . ‘ . . ‘ o .
Per 100,000 11 42 115 575 1,288. 2932 | - 218 . 5,182
Population : : ’ S :
~ SELECTED DEMOGRAPHIC INDICATORS
"POPULATION ECONOMIC ' PER CAPITA
: A o : LOCAL EXPENDITURES’
Total Population'® 949,497 | Income per Capita'’ : $ 8,244 | Police Protection $'52.53
Population per Square | . 617 | Percent Unemployed” ~ 8.7 | Education. . .. - $409.73
Mile® : ‘
AGE . DISTRIBUTION OF : Health & T $ 16735
DISTRIBUTION™ , NONFARM EMPLOYMENT" Hospitals
Percent Agé 0-14 - 220 | Percent Mfg. . : v 29.6 | Public' Welfare' 3 2.68
Percent Age 15-24 169 | Percent Retail ‘ 21.0. | -Highways .- . $6835
Percent Age 25-34 15.7 | Percent Finance" ‘5.5 ,
Percent Age 35-44 139 Percent Service 222 } Percent acreége 380
' - in farms"
Percent Age 45-64 18.6 | Percent Other'® ‘ 21.7
Percent Age 65+ " 129




FISCAL YEAR 1992 GUIDELINE SENTENCES

ALABAMA, Middle

L

CASES RECEIVED BY USSC (by sentencing month)

|

r— TOTAL Oct 91 Nov 91 Dec 91 Jan 92 Feb 92 Mar 92 Apr 92 May 92 Jun 92 Jul 92 Aug 92 Sep 92
B 304 18 21 30 33 27 32 18 Y 17 © 35 9 43
DEMOGRAPHIC INFORMATION ON SENTENCED DEFENDANTS
TOTAL' RACE Medi Monthly Income MODE OF CONVICTION?
edian .
GENDER . N
N (Col %) White Black Hispanic AOt.herv ge Mean Median N (Col %)
TOTAL (Row %) 304 (100.0) 138 (45.9) 160 (52.6) 4 (13) 2707 33 $477 so°|| ToraL 302 (100.0)
Male (Row %) 208 (68.4) 90 (43.3) 114 (54.8) 3 (14) 1 (05) 33 $338 " 30 || Plea 235 (77.8)
Female (Row %) 96 (31.6) 48 (50.0) 46 (41.9) 1 (1.0) 1 (1.0) 34 $784 $480 J|wiat 67 (222)
CASES INVOLVING PRISON -
TYPE OF SENTENCE - LENGTH OF PRISON TERM
PRIMARY Total :
OFFENSE  TOTAL Receiving . Prison/ Aversge Months PRISON TERM ORDERED (months)®
‘CASES? Prison Prison Community Prison
. Split -
N (ow %) N Row%) N Row%) N Row%) Mean . Median |. 1-12 1324 2536 37-60 - | Over 60
TOTAL 300 (100.0) 193 (64.3) 183 (61.0) 10 (3.3) 80.6 " 500 41 27 23 17 85
Robbery 8 (100.0) 8 (100.0) 8 (100.0) 0 (0.0) 83.8 77.0 0 0 1 2 s
Larceny 68 (100.0) ] (13.2)' 7 (103) 2 @9) 9.8 8.0 7 1 1 0 0
Embezzlement 8 (100.0) 1 (12.5) 0 (0.0) 1 (125) 3.0 3.0 1 0 0 0 0
Fraud 47 (100.0) 25 (532) (21 (447) 4 (8.5) 16.8 18.0 11 10 4 "o 0
Drug Trafficking 101 (100.0) 97 (96.0) 96 (95.0) 1 (1.0) 1286 120.0 5 3 8 8 73
Simple Possession 2 (100.0) 0 (©0) 0 (00) 0 (©.0) ol o 0] 0 0
Counterfeiting 7 (100.0) 4 (57.1) 3 (429) 1 (143) 12.0 12.0 2 2 0 0 0
Firearms 30 (100.0) 28. (933) 28 (933) 0 (00) | 43.1 270 5 7 5 7 4
Immigration e ) -9 -9 -G S - - - - -
Other 29 (100.0) 21 (724) 20 (69.0) 1 (3.5 311 24.0 ‘10 4 4 0 3
| . CASES INVOLVING FINES
CASES INVOLVING PROBATION AND RESTITUTION
PRIMARY Total TYPE OF SENTENCE Total DEPARTURES’ A
OFFENSE Receiving Receiving Fines Median : .
Probation Probation Only Probation + and Restitution Dollar Amount® N (Col %)
. Confinement . o
N Row %) N Row %) N (Row %) N (Row %) EE) Sentenced Within
Guideline Ra
TOTAL 107 (35.7) 73 (243) 34 (11.3) 123 (41.0) $1,000 (115) . nee
- 252 (84.0)
Robbery 0 (0.0) 0 (00) 0 (0.0) 6 (75.0) $5,269 (5)
Larceny 59 (86.8) 51 (75.0) 8 (118) 49 (72.1) $315 (49) Departure for
Embezzlement 7 (87.5) 5 (62.5) 2 (250 8 (100.0) $2,000 (7)
38 (127
Fraud 22 - (46.8)- 6 (12.8) 16 (34.0) 35 (74.5) $13,521 (29) s ( ),
Drug Trafﬁcking 4 (4.0) 3 (3.0) 1 (1.0) 6 (59) $1,000 (6) .
: Other Downward Departure
Simple Possession 2 (100.0) 2 (100.0) 0 (0.0) 1 (50<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>