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We appreciate the opportunity to appear before you to
di scuss proposed anmendnents to the sentencing guidelines
publ i shed for coment in the Federal Register in Decenber, 1999,
and January and February, 2000. Qur coments will focus on
Amendnent 1, inplenmentation of the No Electronic Theft Act;
Amendnent 2, re-promul gation of the tenporary, energency
tel emarketing fraud anendnments as pernmanent anendnents;
Amendnent 3, inplenmentation of the Sexual Predators Act;
Amendnent 5, inplenmentation of the Identity Theft and Assunption
Deterrence Act; and Amendnent 8, the circuit conflict involving
aberrant behavior. W addressed the other proposed anmendnents in
a letter dated March 10 to the Sentenci ng Comm ssi on.

AMENDMENT 1 — | MPLEMENTATI ON OF THE NO ELECTRONI C THEFT ACT

The Sent enci ng Comm ssion published a notice | ast Decenber
seeki ng coment on three options for tenporary, energency
anmendnents to the guideline on crimnal infringenment of
copyrights and trademarks, 8 2B5.3, 64 Federal Register 72129.
The Departnent of Justice submtted formal conments in response
to these proposals in January. As we have indicated, we
appreci ate the Comm ssion’s |ongstanding efforts to draft an
anendnent that will carry out the directive in the “No El ectronic
Theft Act of 1997,” (“NET Act”), Pub. L. 105-147. Under the Act
t he Conmm ssion nust ensure that the applicable sentencing
guideline range is sufficiently stringent to deter crines against
intellectual property and that the guidelines provide for
consideration of the retail value and quantity of the itenms with
respect to which such of fenses are comm tted.

The difficult challenge the Conm ssion faces is to
pronul gate a gui del i ne anmendnent that captures the | oss caused by
crimnal trademark and copyright violations, but to do so in a
way that is both consistent with the NET Act directives and
relatively sinple to apply. W addressed this challenge in our
prior comments on the three options published by the Conm ssion.

To summari ze our earlier comments, while the three options
publ i shed in the Federal Register provide varying degrees of
I nprovenent over the current guidelines, we favor Option 2 over
the other two options suggested. Option 2 directs the sentencing
court to conpare the retail prices of the infringing itens with
the retail prices of the infringed-upon itens. This conparison
serves as a proxy for the difficult task of determ ning whet her
and to what extent the sale of an infringing itemdisplaced the
sale of an infringed-upon item Displaced sales are a key
conponent of |oss but one that is practically inpossible to
cal cul ate without the use of a proxy. Under Option 2 if the
court determnes that the price of an infringing itemis |ess
than 10% of the price of the infringed-upon item (or another
per cent age t he Conmm ssion chooses to reflect the |ikelihood of
di spl aced sal es), then the court applies a downward adj ust nent.
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Option 2 best satisfies the ains of the sentencing guidelines to
provide a fair sentencing schene, uniformsentencing in sinmlar
ci rcunst ances, and appropriately tailored sentences for the
crimnal conduct invol ved. Finally, it provides the clearest

gui dance to prosecutors, probation officers, defense counsel and
the courts, conpared to the other published options.

Like Option 2, Option 1 would establish a sentencing
enhancenent based on the value of the legitimate itens for al
copyright and trademark cases. However, Option 1 provides that
the court nmay depart down (or up) if the pecuniary harminflicted
by the violation is substantially overstated (or understated), as
the case may be. Although Option 1 appears on its face to be
easy to apply, in practice it will provide scarce guidance to the
courts and entail the risk of great sentencing disparity through
the frequent use of departures fromthe applicable guideline
range.

Option 3 is different fromthe other two published options
and bases the sentence on the “infringenment anount,” which is the
retail value of either the infringed itemor the infringing item
dependi ng upon the nature of the offense and the proof avail abl e.
It provides a higher base offense | evel than the other published
options, as well as several enhancenents for specific offense
characteristics. Wile this option provides several inprovenents
over the status quo and Option 1, it is very conplex and could
require a sentencing mni-trial in many otherw se cl ear-cut
cases. One of the biggest decisions facing the sentencing court
under Option 3 would be whether to base the sentence on the price
of the legitimate itemor the counterfeit. 1In this respect the
“quality and performance” of the counterfeit, as conpared to the
legitimate, item would be an issue that could consune nmuch court
time at sentencing. Mreover, Option 3 would likely
unnecessarily limt the use of the infringed-upon value as a
nmeasure of harm contrary to the spirit of the NET Act directive.

The Conmmi ssion staff has recently offered a new proposal,
Option 4, which is simlar to Option 2 but adds a new conponent.
Like Option 2, Option 4 would allow a decrease of 2 levels if the
of fense were commtted for other than a commercial purpose or if
it involved greatly discounted nerchandi se. The new conponent
present in OQption 4, however, is also to allow this reduction
where the “quality or performance of the infringing itemwas
substantially inferior to the quality or performance of the
infringed item. . " Option 4 also differs from Option 2 by
starting with base of fense | evel 8, rather than level 6, and by
omtting a specific offense characteristic for offenses that
i nvol ve a reasonably foreseeable risk to public health or safety.

Option 4 is a clear inprovenent over the status quo and over
Options 1 and 3. However, the possible reduction in offense
| evel where the quality or performance of the counterfeit itemis
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substantially inferior to that of the legitimate itemwl|
produce many of the same litigation problens as Option 3.

Option 4 makes a reduction in offense | evel available on
alternative bases — price differential or quality disparity
between the legitinmate and counterfeit itens. Because the price
differential in nbst cases will be easier to determ ne than the
quality disparity between the itens, a defendant will |ikely
raise quality grounds for a reduction in sentence only where the
price of the counterfeit is substantial enough that, taken al one,
a basis for sentence reduction would not exist. 1In such a case
under Option 4, the parties would be forced into difficult
positions. The defendant woul d seek to prove that his or her own
infringing itemwas of poor quality and to show that the victinis
itemwas of high quality. The prosecutor, on the other hand,
woul d be left to extol the high quality of the defendant’s
infringing itemand to denigrate the quality of the victins

i nfringed-upon item One can hardly expect victins to assist
prosecutors in this aspect of the sentencing process, and the
prospect that a prosecutor nay need to attack the quality and
performance of the infringed-upon product nay di ssuade victins
fromcomng forward in the first instance.

Option 4 woul d, thus, have the perverse effect of rewarding
def endants who sell high-priced copies that are substantially
inferior to the legitinmate item even where the copies may
otherwise likely result in |ost sales of the legitinmate item —
e.g., where the consuner is duped. Such a reward to defendants
is inconsistent with the fact that the harmto the legitinmate
manufacturer’s reputation is increased in such cases.

Asi de from produci ng the undesirable results outlined,
Option 4 woul d al so generate unneeded litigation. Defendants
wi |l argue aspects of conparative quality that could mre
sentencing courts in fact-intensive details relating to this
i ssue, including the manufacturing methods used and historic
custoner satisfaction, anong other areas of inquiry — whether or
not the copy was likely to displace sales of the legitinmate item

For purposes of the sentencing guidelines, the price
differential between the legitimate and counterfeit itens renains
t he best indicator of whether a counterfeit itemdisplaced the
sale of a legitinate item A counterfeit with a very |ow price,
relative to that of the legitimate item would not |ikely
di splace a sale of the latter. By contrast, a higher-priced copy
woul d be nore likely to do so. Since consunmers are often unaware
of the inferior quality of a counterfeit and nmay, indeed, believe
they are purchasing the legitimate item conparative quality
shoul d not enter into the equation. Although price differential
is not a perfect nodel, it functions well as an estimator of
di spl aced sal es without burdening the court, prosecutors, defense
counsel, and others with difficult factual inquiries that
threaten to overwhel mthe sentencing process. W suggest that if
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t he Comm ssion adopts Option 4, it elimnate the conparative
qual ity provision.

The second problemwith Option 4 is its failure to include a
specific offense characteristic for offenses that involve a
reasonably foreseeable risk to public health or safety. A
def endant who sells counterfeit airplane parts that pose such a
risk conmts a nore serious offense than one who sells
counterfeit T-shirts. Unlike Option 2, which provides a 2-1eve
increase, Option 4 treats a simlar factor (the conscious or
reckless risk of serious bodily injury) sinply as a basis for
upward departure. This treatnent is inadequate since it does not
conpel a judge to provide an adjustnent. By contrast, the fraud
gui deline provides a 2-level increase and a floor of level 13 for
of fenses that involve the conscious or reckless risk of serious
bodily injury. United States Sentencing Comr ssion, Quidelines
Manual 8 2F1.1(b)(6) (1999). Thus, we recommend that if the
Comm ssi on adopts Option 4, it include an enhancenent for risk as
proposed in Option 2.

In short, we urge the Conmm ssion to adopt emergency and
per mmnent anmendnents for trademark and copyright violations al ong
the lines described so that the resulting penalties will be
sufficient to deter these crines.

AMENDMENT 2 — REPROMULGATI ON OF TEMPORARY, EMERCGENCY
TELEMARKETI NG FRAUD ANMENDMENT

Bef ore addressing the specifics of the proposal on
tel emarketing fraud, we urge the Comm ssion to take a
conprehensi ve approach to addressing white collar crinme in
general in the next anendnent cycle. Wiile it is true that the

Comm ssion is considering anendnents that will affect several
types of white collar offenses, including identity theft and
cellular cloning, there are other offenses that wll be

unaffected by these nore narrowWy focused anmendnents. Thus,
revision of the loss table in the fraud, theft, and tax

gui delines to increase sentences based on high dollar |osses
shoul d be a high priority for the Conm ssion. |In addition, the
Comm ssi on shoul d nake necessary revisions to the definition of
“loss” in order to resolve a nunber of troublesone issues. The
Department woul d be pleased to offer its assistance in this

i nportant endeavor.

The Comm ssion has proposed repromnul gating as a pernmanent
anmendnent the energency tel emarketing fraud anendnents cont ai ned
in Anendnent 587, effective Novenber 1, 1998. These amendnents
were pronmul gated in response to the Tel emarketing Fraud
Prevention Act of 1998, Pub. L. No. 105-184. The energency
anmendnent s broadened the “sophisticated conceal nent” enhancenent
that had been adopted earlier in 1998 in the fraud guideline,

8§ 2F1.1, to cover “sophisticated nmeans” involved in an offense.
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These anendnents al so i ncreased the enhancenment in the vul nerabl e
victimaguideline, 8 3A1.1, for offenses that inpact a |arge
nunber of vul nerable victins.

We urge the Commission to nake the energency tel emarketing
fraud amendnents permanent. They are an inportant part of the
Commi ssion’s efforts to i nprove sentences for white collar
crinmes, along with its work in such other areas as identity theft
and trademark and copyright infringenent. The tenporary
anmendnents focus on inportant enhancenents needed I n sentencing
t hose who use sophisticated neans to commt their offenses or who
aimtheir crinmes against a | arge nunber of vul nerable victinmns.
Along with the permanent anendnent adopted in 1998 providing an
enhancenent for offenses conmtted through mass marketing, see
§ 2F1.1(b)(3) and Amendnent 577, the emergency anmendnments send a
nmessage that tel emarketing and other mass marketing fraud will
result in substantial penalties.

We al so urge the Conm ssion to make conform ng changes to
the tax guidelines, 88 2T1.1, 2T1.4, and 2T3.1, with respect to
t he enhancenent for “sophisticated neans.” As indicated, the
Comm ssi on adopted two sets of fraud anendnents in 1998. The
ori ginal one, adopted before enactnent of the Tel emarketing Fraud
Prevention Act, provided an enhancenent for “sophisticated
conceal ment” in the fraud guideline. Amendnent 577. In that
anmendnent the Conm ssion al so substituted "sophisticated
conceal ment” in the tax guidelines for "sophisticated neans .
used to inpede discovery of the existence or extent of the

of fense" (or simlar |anguage). |In anmending the |anguage in the
tax guidelines, the Comm ssion indicated its "primary
purpose . . . to conformthe | anguage of the current enhancenent

for 'sophisticated neans' in the tax guidelines to the
essentially equival ent | anguage of the new sophisticated
conceal ment enhancenent provided in the fraud guideline.” |d.
The Conmm ssion now seeks to nake permanent an amendnent to
substitute a broad form of "sophisticated neans" for

"sophi sticated conceal ment” in the fraud gui deline, but does not
seek a conform ng anendnent to the tax guidelines. This new
action alnost insures that a court will construe "sophisticated
conceal ment™ in the tax guidelines nore narrowy than
"sophisticated neans” in the fraud guideline. W continue to
believe that the two guidelines should be equival ent and agree
with the Comm ssion’s original intent to conformthe tax and
fraud guidelines with respect to sophisticated of fenses.

Mor eover, unlike the fraud guideline s sophisticated neans
enhancenent, the tax guidelines' sophisticated conceal nent
provi si on does not provide for a floor level of 12. W can
di scern no reason why fraud cases should be treated as nore
serious than tax offenses where a certain | evel of sophistication
is involved. The Conm ssion should nake a correspondi ng
anendnent to the tax guidelines not only to provide the broader
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"sophi sticated nmeans” | anguage in tax offenses in place of

"sophi sticated conceal nent"” but also to establish a floor offense
| evel of 12 when the requisite |evel of sophistication is present
in tax cases.

AMENDMENT 3 — | MPLEMENTATI ON OF THE SEXUAL PREDATORS ACT

(A) Prohibiting Transfer of Obscene Materials to a M nor

Thi s proposed anendnent and the issues for conment address
the new offense, at 18 U S.C. 8§ 1470, of transferring obscene
material to a mnor. W support the published, proposed
amendnment, which woul d reference section 1470 violations to
§ 2G3.1 of the guidelines. W believe it is appropriate to
i nclude, as the published proposed anendnent does, a specific
of fense characteristic providing a penalty increase for
di stributing obscene material for the recei pt or expectation of
recei pt of some non-pecuniary thing of value. Further, we
support the published, proposed specific offense characteristic
for distributing obscene material to a mnor, which itself
i ncl udes an additional penalty increase when such distribution
was intended to facilitate prohibited sexual activity with a
m nor. Because obscenity distribution cases can be |arge scale
and can include significant profits, we do not at this tine
support elimnating the reference to the fraud table for cases
involving distribution of obscene material for pecuniary gain.

(B) Prohibiting Transmittal of ldentifying Information About

a Mnor for Crimnal Sexual Purposes

This issue for coment addresses the new offense, at
18 U.S.C. § 2425, of prohibiting the knowng transmttal, by nai
or facility of interstate comrerce, of identifying information
about a mnor for crimnal sexual purposes. W believe that it
is appropriate to reference this new offense to § 2Gl1.1 of the
gui delines. Further, we think the Comm ssion should consider
whet her the existing enhancenents in 8 2GlL. 1 are sufficient for
vi ol ations of the new offense that result in a mnor actually
bei ng solicited or worse when prohibited sexual activity actually
occurs.

(C darification of the Term“lItenf in the Enhancenent in
8 2&2.4 for Possession of 10 or Mire Itens of Child Pornography

The proposed anmendnent and i ssue for conment address how to
define an “itemof child pornography” for purposes of the
enhancement in 8 2Q&2.4(b)(2)and how such itens ought be
guantified for purposes of the enhancenent. W believe the
sentenci ng enhancenents at 8 2@&.4(b)(2) relating to a |l arge
anount of child pornography ought to be based on the nunber of
“i mages or visual depictions” of child pornography rather than
t he nunber of conmputer files, books, or magazines. W believe



7

the seriousness of the offense is better neasured by the nunber
of images involved in the offense because the nunber of inmages
correlates with the anount of victimzation resulting fromthe
of fense. For exanple, a case involving a single conmputer file
cont ai ni ng i mages of hundreds of children is far graver, we
bel i eve, than one involving three conputer files each containing
a single image. This is true because in the former, many nore
children are victim zed by the crine. It is the nunber of inages
that reflects the harm done by the offense, not the nunber of
conputer files within which the imges are stored.! As a result,
we believe the nunber of inages or visual depictions ought to be
t he basis for the enhancenent.

(D) Directives Relating to Distribution of Pornography for
Pecuni ary and Non-Pecuniary Interests

The proposed amendnent and i ssue for conment address the
statutory directive to clarify that distribution of pornography
applies to the distribution of pornography for both nonetary
remuner ati on and non-pecuniary interests. The Comm ssion
proposes to retain the current enhancenent in guideline § 2&.2
relating to distribution for pecuniary gain but to add an
alternative enhancenent for distribution “for the receipt, or
expectation of receipt, of a thing of value, but not for
pecuni ary gain . . " W& woul d broaden this new enhancement to
apply to any di stribution of child por nogr aphy, whether or not
there was an expectation of receiving sonmething in return.

Any distribution of child pornography substantially
magni fi es the seriousness of the offense by increasing the
victim zation of the child involved. Quideline 8§ 2&.2 covers
not only trafficking in child pornography but receipt in
violation of 18 U. S.C. 8§ 2252(a)(2). Since the sane guideline
section covers both receipt and trafficking offenses, the section
shoul d di stinguish the | esser harmof receipt fromthe greater
one of furthering the sexual exploitation of the child victimby
virtue of the distribution of his or her image to others. Wile
there is certainly a difference between marketing child
por nography as a busi ness and distributing pornography for other
pur poses, the seriousness of distributing pornography regardl ess
of the purpose warrants sone adjustnment. We woul d agree,
however, that distribution for pecuniary gain warrants a greater
i ncrease than other distribution but that this should be
refl ected on the basis of enhancements for the retail val ue of
the material.

't should be noted that recently Congress anended Chapter
110 of title 18, United States Code, to include “inmages of child
por nography” (see 18 U. S.C. § 2552A).
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(E) Directive to Provide Enhancenents for Use of a Conputer
and the Msrepresentation of the Defendant’s ldentity

The proposed anendnents and i ssues for coment woul d
i npl enent the two statutory directives to provi de an enhancenent
when the offense involved the use of a conputer and an
enhancenent when the offense involved the m srepresentation of a
person’s identity. W believe, first, that the conputer
enhancenent ought to be triggered only when a conputer is used to
facilitate an offense involving a mnor victim and second, that
the two enhancenents ought to be separate, cunul ative
enhancenents — at least in some of the rel evant guidelines,
including 8 2A3.2 (statutory rape) — rather than a single
enhancenent .

I n congressional hearings |eading up to the passage of the
Act, witnesses testified how conputers have greatly facilitated
sex offenses involving children by making it significantly easier
for offenders to initiate conmunication and then devel op an
ongoing relationship with the child victim \Wether the offense
i nvol ves misrepresentation or not, the use of the conputer
reduces the need for face-to-face contact between the adult and
the child. Separately, msrepresenting oneself to facilitate a
sex crime is insidious and nakes the sexual act nore likely to
occur. This is so whether or not a conputer is used in the
offense. In face-to-face contacts, defendants have
m srepresented thensel ves, for exanple, as professional
phot ographers and have lured children to engage in sexual
activity and the production of child pornography. As a result,
we believe the two enhancenents (for conputer use and
m srepresentation) should be separate and cunul ative, at least in
sonme of the relevant guidelines. Further, we think the
Comm ssi on ought to seriously consider providing a simlar
m srepresentati on enhancenent in 88 2&.1 and 2&.2. See
United States v. Hatney, 80 F.3d 458 (11'" Gir. 1996).

(F) and (G Enhancenents for Chapter 117 Ofenses and for
Sex O fenses Involving a Pattern of Abusive or Exploitative

Activity

These issues for conment address nunerous matters invol ving
t he congressional directive regarding Chapter 117 offenses
generally and the directive to add enhancenments for a pattern of
abusive or exploitative activity. As the Comm ssion indicated
when it voted to publish these issues, the matters involved here
are conplex and wll, to a significant extent, require additional
study and consi deration. However, we believe there is one
pressing concern that can and shoul d be addressed in the current
anmendnent cycl e.

As we have indicated in Conm ssion neetings, as expressed by
W tnesses in congressional hearings, and as detailed in the
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Comm ssion’s own report on the Sexual Predators Act, the nost
pressi ng concern surroundi ng sentencing policy for child sex
crinmes involves sentencing policy for those convicted of
violations of 18 U . S.C. § 2423 (transportation of a mnor with
intent to engage in illegal sexual activity and travel with
intent to engage in a sexual act with a juvenile) and ot her
simlar offenses. Predators are increasingly using the Internet
to contact, engage, and ultimately to have sex with children.
Because current sentencing policy treats such offenses in the
same way as traditional statutory rape cases, the resulting
sentences, we believe, are wholly inadequate. Such Internet
cases and section 2423 cases generally are substantially nore
i nsidious and threatening than the heartland of traditional
statutory rape cases and as such demand pronpt action by the
Conmi ssi on.

We have worked with the Conm ssion staff over the | ast
several weeks to devel op sone concrete proposals on how to
address this pressing problem W |ook forward to conti nuing
this work through the remai nder of the amendnent cycle. For now,
we believe generally that the Comm ssion can address the probl em
by addi ng several enhancenents to 8 2A3.2 of the guidelines
(statutory rape). The enhancenents we are considering are in
addition to the separate enhancenents we believe are appropriate
for defendants who use a conputer to facilitate the crime or who
m srepresent thenselves. These additional enhancenents woul d
i kely address of fenses that involve coercion (as that termis
defined in 8§ 2GL.1) but not force or threat of force as well as
of fenses where there is a large age differential between the
def endant and the victim

We woul d expect that consideration of the other aspects of
parts (F) and (G, including the inplenentation of the directive
for enhancenents for engaging in a pattern of abusive or
exploitative conduct, will be addressed as a top priority in the
next amendment cycle.

AMENDMENT 5 — | MPLEMENTATI ON OF THE | DENTI TY THEFT AND ASSUMPTI ON
DETERRENCE ACT

Amendnent 5 presents two options for inplenmenting the
Identity Theft and Assunption Deterrence Act of 1998, Pub. L.
No. 105-318. The Act directed the Comm ssion to “provide an
appropriate penalty for each of fense under section 1028 of
title 18, United States Code.” 1d., 8 4(a). The Act also
directed the Comm ssion to consider various factors, including
the extent to which the nunber of victins involved in the
of fense, “including harmto reputation, inconvenience, and ot her
difficulties resulting fromthe offense,” and the “nunber of
nmeans of identification, identification docunents, or false
identification docunments” involved in the offense, are “an
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adequat e nmeasure for establishing penalties under the Federal
sentencing guidelines.” 1d., 8 4(b)(1) and (2).

We favor Option 2 because it addresses two areas in which we
bel i eve the sentencing guidelines are deficient: (1) harmto an
i ndividual’s reputation or credit standing and rel ated
difficulties; and (2) the potential harnms associated with
producing nmultiple identification docunents, false identification
docunents, or neans of identification. Neither of these harns is
reflected by the loss table in the fraud guideline, 8 2F1.1, and
both were directly addressed by Congress in its directive to the
Conmi ssi on.

Victinms of identity theft and fraud often suffer harmto
reputation or credit standi ng and i nconveni ence when, for
exanpl e, the offender obtains identifying information and uses it
to obtain goods or services in the victinms nanme, whether or not
the victimultimtely suffers direct nonetary loss. |n sone
cases the victimdoes not know that his identity has been used by
soneone el se for an extended period of tinme, until the victim
begins receiving bills resulting fromthe of fender’s purchases.
Such a victimnmay face great inconvenience in convincing
creditors that he was not the person who rented an apartnent or
arranged for a telephone line. In the neantine bills begin to
accurul ate, and the victinms credit standing suffers while he or
she attenpts to correct the situation and restore his or her
reputation. Option 2 addresses these harms with a 2-1evel
increase and floor of 10 or 12, except where the harns of this
nature are only mninmal. It also recognizes that in extrene
cases an upward departure fromthe applicable guideline range
woul d be warranted, such as where an individual’s identity is
conpl etely taken over by another or where the type of harm
identified in Option 2 occurs to a significant nunber of
i ndi vi dual s.

Option 2 al so addresses the problem of those who nmanufacture
or transfer identification docunents, false identification
docunents, or neans of identification. Such persons who traffic
in these docunments and neans of identification my not thensel ves
use their false docunents or neans of identification to purchase
goods and services in the name of the person whose identity is
stolen. Thus, these producers and traffickers would not be
subject to an increased offense | evel on the basis of the | oss
table in the fraud guideline. However, the potential harmthey
create can be great since each fal se docunent or neans of
identification can be m sused by those who obtain it. Option 2
provides a 2-level increase to capture this harm

We believe Option 2 would be inproved by inserting the word
“unl awful ” before “production or transfer” to clarify that only
t he unl awful production or transfer of six or nore identification
docunents, false identification docunents, or neans of
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identification qualify for the enhancenent. It would al so nmake
sense to include unlawful possession in this provision.

Option 1 has a sonmewhat different focus from Option 2. The
former provides for a 2-level increase and a floor (ranging from
level 10 to 13) where the offense involved the use of an
i ndividual victims identifying information to obtain or make an
“unaut hori zed identification nmeans” of that victimor where the
of fense invol ved the possession of five or nore “unauthorized
identification nmeans.” W believe that this option presents an
i mportant concept but is problematic in its conplexity and its
likely failure to capture harmto reputation in sonme cases.

The concept that we find inportant is the enhancenent for
the use of identifying information to obtain or nake further
nmeans of identification wthout authorization — that is, to breed
ot her nmeans of identification. For exanple, a person who obtains
sonme el se’s social security nunber and uses it to acquire a
credit card in that person’s name creates serious harmto the
i ndi vi dual whose nanme and social security nunber were used. The
|atter may not becone aware of the offense for sone tinme and,

t hus, woul d be unable to prevent the use of the credit card.
However, we do not believe that this concept al one al ways
captures the harmthe of fense causes to the individual victins
reputation or credit standing or the inconveni ence he or she mnust
endure in order to correct the situation. For exanple, a person
who uses a stolen credit card or nultiple credit cards to make
pur chases, but who does not breed docunents, can quickly build up
debt for the credit card owner and affect his or her credit

st andi ng.

We believe the best approach would be to graft the “breeder
docunent” concept of Option 1 onto Option 2 as an alternative
basis for the enhancenent relating to harmto reputation. Thus,
a 2-level enhancenent or the applicable floor would apply if
either the offense involved the breeding of neans of
identification or if it caused harmto reputation or credit
standing or the related harns outlined in Option 2.

While we woul d reconmend nel ding Options 1 and 2 toget her,
Option 1 as drafted is overly conplex. For exanple, the term
“unaut hori zed identification means” incorporates within it the
new term*“identifying information,” which itself is defined to
mean “means of identification” as that termis used in the
identity fraud and theft statute, 18 U.S.C. § 1028(d)(3). Thus,
we recomend that a sinplified version of the concept in Option 1
be devel oped for purposes of conbining it with Option 2.

We al so believe that, whichever option is adopted, the fl oor
of fense | evel should be level 12. Such an offense level reflects
the seriousness of identity fraud and theft and the resulting
harns to individuals. Mreover, given the level 12 floor
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applicable to frauds that involve sophisticated neans,

8§ 2F1.1(b)(5), an equal floor for identity theft assures that it
is treated at | east as seriously as sophisticated frauds

general ly.

AMENDMENT 8 — CI RCUI T CONFLI CT CONCERNI NG ABERRANT BEHAVI OR

The first of the circuit conflicts on which the Conm ssion
has sought comment addresses aberrant behavior. The current
Chapter One | anguage sets forth a basis for departure by stating
that the Comm ssion has not dealt with “the single acts of
aberrant behavior that still may justify probation at higher
of fense | evel s through departures.” While sone courts have
interpreted this |anguage narrowy, United States v. Marcell o,
13 F.3d 752 (3d Gr. 1994), others have taken an expansive view
that considers the “totality of the circunstances,”

United States v. G andmai son, 77 F.3d 555 (1 Cir. 1996).

We urge the Commission to clarify that an aberrant-behavi or
departure basis should have narrow scope. W recogni ze the
appropri ateness of departure for a small class of offenders whose

crimnal conduct is truly an aberration — i.e., those who have
engaged in a single act of aberrant behavior, rather than a
pattern of illegal conduct. |If the Conm ssion is silent or

adopts an expansive view of aberrant behavior, some courts wll
thwart the guidelines by granting departures despite multiple,
illegal acts by defendants for whomcrinme has beconme a pattern
This practice could constitute a serious threat to the guidelines
system particularly in the case of offenders in Crimnal History
Category I. W are also concerned that a broad basis for
departure could erode recent inprovenents in the guidelines and
several under consideration that affect white collar offenses,
where many defendants could claimthat their crimnal acts were
aberrational, even where such acts were nultiple in nature and
occurred over an extended period of tine.

We urge the Conmmission to adopt an amendnent in this area
that reflects the view of a magjority of the circuits. Such an
amendnment shoul d read as foll ows:

If the offense consisted of a single act of aberrant
behavi or, a downward departure nmay be warranted. A
“single act of aberrant behavi or” neans one act that
was spont aneous and involved little or no thought,

rat her than one that was the result of planning or

del i beration; it does not mean a course of crimnal
conduct conposed of multiple acts. A departure on this
basis [ordinarily] is not warranted if the defendant
has any crimnal history points.

The formul ation of the Crimnal Law Conmittee submitted to
t he Conm ssion on March 10 woul d be anot her reasonabl e approach,
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except that we would delete the word “seemi ngly” fromthe phrase
“spont aneous and seem ngly thoughtless act” since “seemngly” is
conf usi ng.

In short, we urge the Comm ssion to preserve the guideline

system t hrough promul gating a narrow departure basis for aberrant
behavi or.

The Departnent woul d be pleased to assist the Comm ssion in
devel opi ng and refining guideline amendnents for promnul gation by
May 1. | would be pleased to answer any questions you nay have.



