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ACTING CHAIR HINOJOSA: Good
morning. It is a special honor for me on behalf
of the United States Sentencing Commission to
welcome you to the third in a series of regional
public hearings that we are having across the
country with regards to the 25th anniversary of
the passage of the Sentencing Reform Act of
1984.

We are extremely happy to be here
at the Court of International Trade in New York
City. We want to especially thank the chief
judge of the court, Jane Restani, and all of the
judges of the court as well as Tina Kimble, the
Clerk of the Court, and Gail Jeby, who works
with the court's office for providing this
space, and all the work they have done to make
this possible.

Also, a very special thank you to
Chief Judge Dennis Jacobs of the Second Circuit
and Circuit Executive Karen Milton for the work
they have done with regard to our participation
here in New York City, and certainly the chief
judge of the Southern District of New York,
Loretta Preska; former Chief Judge Kimba Wood;

and also Elly Harold from the District Court



Clerk's Office for the great help they have
given helping us organize this hearing here in
New York City.

As we all know, this is the 25th
anniversary of the Sentencing Reform Act of
1984. Some of us have been on the bench even
before the passage of the Sentencing Reform Act,
and I think it is clear to many of us that there
were many who felt that the sentencing process
that existed pre-passage of the Sentencing
Reform Act needed some changes in a way to make
it a more fair system.

As a result, we did have the
passage of the Sentencing Reform Act of 1984, a
bipartisan act, and you have Senators Thurmond
and Senator Kennedy sponsor the same piece of
legislation. I think it is fair to call that a
bipartisan piece of legislation.

It took a while. It wasn't
something that was passed in the first year it
was introduced.

The purposes of the Sentencing
Reform Act was to make the sentencing process in
the federal system a more fair and transparent

system.



The Commission felt that it would
be appropriate to go ahead and on the 25th
anniversary of the passage of the Act, to have
regional public hearings, much the same way as
the original Commission did when they started
working on the initial set of guidelines that
went into effect on November 1st of 1987, and to
hear from judges, both at the appellate and
district court level, and to hear from
Commissioners, to hear it from practitioners and
hear it from the general public with regard to
their thoughts about the federal sentencing
process 25 years after the passage of the Act.

As we all know, the Commission
itself was created by the Sentencing Reform Act
of 1984, and it is a bipartisan, seven-member
commission with two ex officio members.

The statute itself indicates there
have to be at least three federal judges on the
Commission, three judges, and the ex officio
members, of course, are composed of the
representative of the Attorney General and the
chair of the Parole Commission.

The initial Commission obviously

had a time deadline with which they passed the



first set of guidelines that went into effect on
November 1st, 1987. The guidelines have
basically been in effect for about over 20
years.

There has been a constant revision
as the Act itself [inaudible] would be of the
guidelines themselves, and new guidelines are
promulgated on a regular basis with regard to
the passage of new legislation.

The Commission works under the
statutory system, within the ambit of the
statute that created the Commission, which is
part of the Sentencing Reform Act, and the
Commission is given the directive by statute to
make sure that its work is in compliance with
the purposes of the Sentencing Reform Act, which
the commissioners through the years do and have
worked hard to make sure all the guidelines have
been satisfied in the Sentencing Reform Act and
certainly in accordance with Section 3553 (a).

There have been a lot of changes.
Some of us have been on the bench since
November 1st, 1987. Certainly the size of the
docket has changed. The number of individuals

being sentenced under the federal system that



would come under the sentencing guidelines has
doubled since 1987.

The makeup of the federal docket
continues to be about 80 percent of drug,
firearms, fraud and immigration cases.

However, there have been some
things that have changed in this period of time.

As of the statistics that we have
received for 2009, fiscal year 2009, this is the
first time the immigration cases have overtaken
the drug cases as a high percentage of the
cases.

There has been a change in the
makeup of the defendants with regards to race
and citizenship.

For fiscal year 2008, about
40.5 percent of the defendants sentenced were
not citizens of the United States. 42 percent
have become Hispanic, largely as a result of the
increase in the immigration caseload.

Those numbers have even risen when
you start looking at the 2009 figures.

Some things, as I said, have
changed, others have not. Drug trafficking does

continue to be a substantial portion of the



docket and continues to represent the highest
percentage of the offenders.

Men continue to represent the
majority of the defendants. The age makeup has
not changed. It continues to be more than half
of the federal defendants are between the ages
of 21 and 35, those that are sentenced within
the guidelines.

As I indicated, the Commission
does its work under the directives and under the
statutory responsibilities, and has striven to
continue to do this for the many years during
its operation.

Of course, there is no doubt that
although there have been changes, both from the
Supreme Court as well as by statute, the
Commission has operated within those changes and
has proceeded to continue its work during this
period of time, and, of course the sentencing
courts, the district courts, the judges.

It is also true that sentencing
courts continue to use the guidelines as the
starting and initial benchmark with regards to
every single federal sentencing; that occurs at

the rate of about 83 percent, and as far as



within the guidelines, the government-sponsored
departures and variances continue to be an
important part of every federal sentencing that
occurs in the country.

On behalf of the Commission, I do
want to indicate that we are very grateful for
every single person who has agreed to come and
give us your thoughts during this two-day
period.

The judges certainly are very
busy, and we certainly appreciate everyone's
time with regards to being here and sharing your
thoughts with us.

I do want to introduce the members
of the Commission.

To my right is Chief Judge William
Sessions, who has served as vice chair of the
Commission since 1999 and has served as United
States District Judge for the District of
Vermont since 1995, and he is presently the
chief judge of that district.

From 1978 to 1995 he was a partner
with a Middlebury firm, and he has previously
served in the Office of Public Defender for

Addison County. He has served as a professor at
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Vermont Law School, and my condolences to him,
because he has been nominated as chair of the
Commission and is awaiting confirmation.

My condolences I guess once you
receive the confirmation.

To my left is Judge Ruben
Castillo, who has also served as vice chair of
the Commission since 1999. He has served as a
U.S. District Judge for the Northern District of
Illinois since 1994.

From 1991 to '94 he was a partner
in the Chicago office of Kirkland & Ellis, and
he has been a regional counsel for the Mexican
American Legal Defense and Educational Fund from
1988 to 1991, and he did serve as an assistant
U.S. attorney for the Northern District of
I1llinois before he became a judge.

Also to my right, the newest
member of the Commission, Vice Chair William
Carr, who has been a member of the Commission
since the latter part of the year 2008. He
previously served as an assistant U.S. attorney in
the Eastern District of Pennsylvania from 1981
until his retirement in the year 2004, and in

1987 was actually designated as the Justice



Department contact person for the U.S. Attorney's
Office.

To my left is Commissioner Howell,
who has been a member of the Commission since
2004. She was the executive managing director
and general counsel to the Washington D.C. office
of Stroz Friedberg.

Prior to joining the firm she was
the general counsel for the Senate Committee on
Judiciary, and she did work for Senator Patrick
Leahy when he was chairman and when he was the
ranking member of the full committee.

She also has assistant United
States attorney experience and was the deputy
chief of the Narcotics Section of the U.S.
Attorney's Office in the Eastern District of New
York.

Also to my left is Commissioner
Dabney Friedrich, who has been a member of the
Commission since 2006. She previously served as
associate counsel at the White House, counsel to
Chairman Orrin Hatch of the Senate Judiciary,
and she also was an assistant U.S. attorney having
worked in the Southern District of California

and the Eastern District of Virginia.
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To my extreme right is
Commissioner Jon Wroblewski, who is the
designated ex officio member of the United
States Sentencing Commission for the Attorney
General, and representing that particular office
and the Department of Justice, and he serves as
the director of the Office of Policy and
Legislation in the Criminal Division of the
department.

I do want to thank everybody on
behalf of the Commission for being present, and
if there is any member of the Commission who
would like to say something, it would be
appropriate to do so, and I hope you will not
fade out 1like I do.

COMMISSIONER WROBLEWSKI: Mr.
Chairman, thank you very much, and I am very,
very pleased to be here. This is a homecoming
for me. I was born and raised in this city, and
at the island just off the shore of this island,
about 100 years ago, my grandparents arrived
after a month's long journey from eastern Europe
so it is a great pleasure to be here.

When I was growing up in this city

in the 1960s and 70s, this city was a very, very



different place. Like most families who lived
here for any length of time, my family was
touched by crime and the criminal justice
system.

I remember very vividly when my
brother came home after being the victim of an
armed robbery. I remember very vividly Times
Square being a place infested with drug dealing,
prostitution, three-card monte games, and all
sorts of organized crime.

This was a very dangerous city at
that time, and as late as 1992 there were 2,300
murders in this city.

Today as we meet here, this city
is a very, very different place. Crime has come
way down. Last year homicides in this city
numbered between five and six hundred. That is five or
six hundred far too many, but it represents a stunning
achievement in government to go from 2,300 to
500.

The reasons for the reduction in
crime are many: more police, better policing,
economic development, drug treatment, drug
courts and sentencing policy, including federal

sentencing policy.



In the last ten years, crime has
continued to come down in this city, although
around the country it has not been so
consistently, and imprisonment rates in this
city have gone down, and in this state have gone
[down] .

I think that is something we ought
to keep in mind and think of as a model or as a
goal, to continue to bring down crime rates and
do it at a lower cost and less reliance on
imprisonment.

The Attorney General is in this
city today. He is going to be giving a speech
uptown. He will be talking about this in
greater depth, but I think it is something we
ought to keep in mind.

I join with Judge Hinojosa in
thanking all of you for being here, and I am
very much looking forward to hearing all the
witnesses and questioning them.

Thank you, Judge Hinojosa.

VICE CHAIR SESSIONS: I just want
to express my appreciation for whoever will come
to testify, particularly Judge Newman, for all

of us in the Second Circuit. We all consider
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him to be -- I should not say our father, but
our guiding light in many ways.

This is a very exciting
proposition for all of us, especially those of
us who have been on the Commission for a number
of years. Twenty-five years the guidelines have been in
effect, and it is at this point that it is wise
for us to sit back and think about how the
guidelines have worked, what can be changed,
what can be adjusted, and gain a broader
perspective on sentencing policy. Not just the
guidelines themselves, but also policy in
general, including mandatory minimum sentences,
et cetera.

The purpose seems to me, and it
has been true of the other two hearings we have
had, is for us to listen, to question, and to
get honest observations from people who are the
stakeholders in the sentencing process to tell
us how it is working and what they suggest for
changes.

You know, from all of us, I would
say, this is just a very exciting time, because
we are now engaged in a really open-ended review

of the process.



ACTING CHAIR HINOJOSA: With that,
I will go ahead and introduce the first panel,
which is a “View from the Appellate Bench,” and we
do have Judge Jon Newman, who is a senior judge,
U.S. Court of Appeals for the Second Circuit,
having served on that since 1979. From 1971 to
1979 he served as U.S. district judge for the
District of Connecticut. He also was a senior
law clerk prior to that for Chief Justice Earl
Warren, and he served as a U.S. attorney for the
District of Connecticut 1964 to 1969. Judge
Newman received his bachelor’s degree from
Princeton and his law degree from Yale.

We have also the Honorable Brett
Kavanaugh, who has been a judge on the Court of
Appeals for the District of Columbia Circuit
since the year 2006. Prior to that, he served
as a law clerk to two circuit judges, and then
to Supreme Court Justice Justice Kennedy, and
Justice Kavanaugh, Judge Kavanaugh, has also
engaged in the private practice of law and
served as an associate counsel for the president
from 2001 to 2003; senior associate counsel to
the president in 2003; and an assistant to the

president and his staff secretary from 2003 to

16



2006. He received his bachelor’s degree from
Yale and his law degree from Yale.

We also have Judge Jeffrey Howard,
who has been a judge on the U.S. Court of Appeals
for the First Circuit since the year 2002.

Prior to that, he served as an attorney in the
New Hampshire Attorney General's office as the
Attorney General, the Deputy Attorney General,
and then as the U.S. Attorney for the District of
New Hampshire from 1989 to 1993, and he also
served as the State Attorney General. Judge
Howard received his bachelor of arts degree from
Plymouth State College and his law degree from
Georgetown.

Then we have Judge Michael Fisher,
who has been a judge on the U.S. Court of Appeals
for the Third Circuit since 2003. Prior to
that, he worked, served in the Allegheny County
District Attorney's Office from 1970 to 1974,
and Judge Fisher was also a member of the
Pennsylvania House of Representatives, a member
of the Pennsylvania Senate, and the Pennsylvania
State Attorney General from 1997 to 2003, and he
holds his bachelor’s degree and law degree from

Georgetown.
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There is no attempt to make this a
Georgetown/Yale law school presentation, but it
appears to have become that.

Nevertheless, we appreciate it
very much.

Judge Fisher, Judge Newman, which
one of you wants to go first?

Judge Newman, you will start on my
right.

JUDGE NEWMAN : Thank you,

Mr. Chairman, members of the Commission. I
really appreciate the opportunity to appear
before you.

The only other biographical point
I would add to what the chairman so kindly said
is that I was with the guidelines before there
were guidelines. I was presumptuous enough in
my statement to cite a 1977 article, urging the
need for restructuring sentencing discretion.
It was then totally unfounded, set by statutory
maximums. I thought that was inappropriate.

I think I was one of the few
judges in the country who actually spoke out in
favor of the Sentencing Reform Act as it was

moved through Congress. It was a lonely group
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of us who thought this was a good idea; most
judges did not.

So I come to this not with any
hostility to the principle of guidelines. I
still believe in guidelines. I still believe in
structuring the sentencing discretion.

My quarrel, very frankly, is with
these guidelines.

Now, some have said because of the
Booker decision, we need not worry too much
about the precise nature of the guidelines
because, after all, they are advisory. I think
that is an incorrect view.

The Supreme Court has made it
clear that while the guidelines in a sense are
advisory, they remain the starting point of all
sentencing decisions. As our circuit, most
circuits have ruled, the district judges are
obliged to make a guideline calculation, and
then decide whether it should be a guideline
sentence or non-guideline sentence.

Indeed, an error in guideline
calculation gets a reversal almost always from
the court of appeals so the role of the

guidelines remains central after Booker.
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Various proposals have been made
for some changes. I am sure you have heard some
already in the hearings, you will hear some
today, you will hear some in the future.

I am not here to suggest any
precise amendment, although there are several
things I think could be changed, but I am here
to speak to a much more fundamental point.

I think the guidelines are in need
of basic reform; basic reform because, in a
word, they started out, remained and now are way
too complicated.

The easiest way to demonstrate
that is just to remind you of this book. 534
pages of detail to instruct district judges how
to calculate the guidelines.

It started with a much smaller
book, only 105 pages back in 1987, and now it is
534. They don't have to be so complicated.

Many states have guideline systems and do it in
just a few pages, and they work very well.

There is no guideline system
anywhere that is as complicated and detailed as
the U.S. sentencing guidelines.

I can just give you a couple of



examples that you are familiar with. You
decided that losses should be precisely
calibrated, the punishment should be geared
towards precise amounts of loss so you have 16
categories of loss.

That means judges have to figure
out not generally whether it is a small loss, a
medium loss or big loss, but they have to know
almost exactly.

In tax cases, for example, in a
criminal tax case, the judge has to figure out
the tax loss.

Ironically, in a civil tax case,
he or she doesn't, because it is usually
settled, but in a criminal tax case you have to
know the exact amount in order to know what the
appropriate guideline is.

There are other examples. I am
not going to go through all of them, but I just
want to mention one or two.

On injury, you have five
categories of the degree of injury. You have
injury as one, the third one is serious injury,
fifth one is life threatening injury.

Then you have a second one that is

21



between injury and serious injury, and then you
have a fourth one that is in between serious
injury and life threatening injury.

I don't think it is a useful time
for the district judge, or a sensible system of
penology, to make a fine gradation between an
injury that is a little bit less than serious
injury but a little bit more than injured.

Judges understand that if people
are injured in a crime, the sentence ought to go
up, and there ought to be some arrangements
within which they adjust their injuries, but
they don't need to decide is this a category
three where it is serious, or category two where
it is a little less than serious, but more than
injury?

And the same with the quantity
table and the drug table, which is 36 levels.

How did the Commission get into
this, the first Commission? They got into this
because they followed a principle that was
presented to them by the early commissioners,
the first commissioners, notably one or two
professors who were then on the Commission. It

was a principle that I refer to as incremental
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immorality, or perhaps precise incremental
immorality.

The premise is this: The premise
is for every small degree of wrongdoing, there
must be a measurable penalty, added penalty.

In principle, there is nothing
wrong with that. Everyone would agree that for
murder you should get more than for theft.

Everyone would agree that to steal
a million dollars, you should be punished more
severely than if you steal $10,000.

So the idea of roughly calibrating
punishment to severity is old hat. Every
sentencing system in America follows that.
Indeed, every judge in America followed that
before there were guidelines.

But what we never did before
guidelines is worry about whether the crime was
$6,000 or $4,000, and then give a different
quantitative base level adjustment depending.

As I said in other context, no
crook gets up in the morning and says, "I feel
like committing only $4,000 worth of wrongdoing
but not 6,000."

He may decide whether to rob a
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bank or convenience store, but if he goes to a
convenience store, he opens the till and he
takes what is there. That is his crime. It is
not either a $6,000 crime or $4,000 crime. It
is robbing a convenience store.

So the detail that is in this
system was launched on the wrong premise, that
everything had to be calibrated.

The reason the calibration stayed
precise is because statisticians persuaded the
early Commission that the worst thing you could
do 1s have what the statisticians have [called]
discontinuity. The progression had to be
smooth. There could be no cliffs.

Well, it satisfied the
statisticians but does not make sense for
district judges who have to apply it every day,
nor more fundamentally does it make sense from a
penological standpoint.

They are too complicated. They
have to be simplified and still structure
discretion in a sensible way.

I want to mention one thing from
the first Commission report, which you still

contain in your writings now, a tiny wording



change, but the thought is exactly the same.

A couple of things you said.

First as to quantity, you pointed out that
robberies of a few dollars and robberies of
millions would be too broad. No gquestion about
that. You shouldn't lump a few dollars with
millions, but you don't need 16 levels of loss.

You also said -- I will skip that
one and go to the basic point. This is what the
Commission wrote back in 1984 and still says in
the current. I will just read this.

"The larger the number of
subcategories of offense and offender
characteristics, the greater the complexity and
the less workable the system. Complex
combinations of offense and offender
characteristics would apply and interact in
unforeseen ways to unforeseen situations, thus
failing to cure the unfairness of a simple broad
category system."

Finally, and perhaps most
importantly -- these are your words:
"Probation officers and courts in applying a
complex system having numerous subcategories

would be required to make a host of decisions
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regarding whether the underlying facts were
sufficient to bring a case within a particular
category. The greater the number of decisions
required and the greater their complexity, the
greater the risk that different courts would
apply the guidelines differently to situations
that, in fact, are similar, thereby
reintroducing the very disparity the guidelines
were designed to reduce."

That was marvelous advice at the
time; it is still marvelous advice. I urge you
to keep it.

Indeed, what the complexity does
is create the illusion of eliminating disparity,
because it sounds like, "Well, two fellows get
the exact same guideline, same adjusted base
offense level, and that's fair," but that
decision obscures the fact that the calculation
results from things that often have very little
to do with underlying criminality.

How much the loss is in a postal
inspector's investigation or SEC investigator's
case doesn't depend on the act of the criminal;
it depends on how long the investigation

progresses.
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A busy postal inspector with a
full docket ends his investigation in a few days
so the level is X. Another one in another part
of the country has a lighter docket, and he
continues the investigation a little more. The
amount is higher so they get three or four years
different sentences. They both did a mail fraud

scam. They should be punished approximately the

same.

Here is one other thing you said.
You still say this. This is in your current
guideline.

"A sensible system tailored to fit
every conceivable wrinkle of each case would
quickly become unworkable and seriously
compromise the certainty of punishment."

For example -- this is your
example. I love it -- "A bank robber, with or
without a gun, which the robber kept hidden or
brandished, might have frightened or merely
warned, injured seriously or less seriously,
tied up or simply pushed a guard, teller or
customer, at night or at noon in an effort to
obtain money for other crimes, in the company of

a few or many others."
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That is your example of something
that is too detailed, but other than the time of
day, your present guidelines assign different
values for every one of the characteristics your
own introduction says would render the system
too complicated.

So I urge you to step back from
the current system. I appreciate that you are
going to hear many small suggestions, not
unimportant suggestions, but small in scope, and
they are useful, but I urge you to step back and
look at the whole system.

Your guideline manual right from
the very first manual to now says this is a,
quote, evolutionary process.

In fact, it has never evolved. It
has simply gotten more complicated, more
refined, more adjustments, more explanations.

As the chairman has pointed out,
we are now 25 years from the Sentencing Reform
Act. In 2012 it will be 25 years from the
effective date of the guidelines in 1987, a
quarter of a century of experience.

The evolution that you, your

predecessors -- I don't mean to state you --
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your predecessors promised us in 1987, that
evolution is long overdue so I urge you to take
a look at the premises on which the guidelines
were originally adopted, look to the state
systems which are working marvelously as a
flexible system, and I think the way to do it, I
think the hearings you are having are marvelous.
When you finish your hearings, I urge you to do
one other thing: I urge you as a commission to
take a retreat for a day or two, Jjust the
commissioners, no staff.

If you want to occasionally invite
some respected scholar to take lunch or dinner
with you and discuss broad thoughts, fine, but
basically the commissioners should step back and
rethink the premises on which the guidelines
were first developed and on which they remain.

There has been no change
whatsoever in the philosophy of the guidelines.

My plea is simply you promised an
evolution; let the evolution begin.

We have the talent, the
wherewithal, the intelligence and the dedication
to do this job, to structure discretion in a

useful way so that punishment in this country
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can be, instead of, frankly, ridiculed around
the world -- which it is. When I travel abroad,
foreign judges, when we talk about discretion,
they say, "Well, we are certainly not going to
have the federal guidelines. They are too
complicated."

I say, "They are not the only
guidelines. You should look at our states."

The time has come for this
Commission to step back, take a long look and
let the evolution begin.

Thank you, Mr. Chairman.

ACTING CHAIR HINOJOSA: Thank you,
Judge Newman.

You will be happy to know that
there is nothing about the time of day offense
changes with regards to any additions to the
manual on that.

Judge Kavanaugh?

JUDGE KAVANAUGH: Thank you,

Mr. Chairman and members of the Commission. I
first want to thank you for the work that all of
you do on this important topic.

I am sure, and I know, it is often

a difficult and sometimes thankless task, and
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all of us who are members of the judiciary and
studying your work appreciate the effort and the
time that all of you spend on this task, and at
this particularly important moment in federal
sentencing, the 25th anniversary of the
Sentencing Reform Act, as the chairman stated.

It is a good time to assess where
we are in terms of federal sentencing and where
we are going.

Of course, I don't think we can
assess where we are and where we are going
without first pausing to say, “How did we get
here?”

How we got here is not just the
history, of course, of the original Act with
Senator Thurmond, Senator Kennedy, and Judge
Newman's description of how the guidelines came
about in the first place.

Of course, the more recent history
is dominated by the Supreme Court's decision in
Booker, and in later cases.

So I will begin by talking a
little bit about Booker.

When it came out, of course, after

people digested it and it didn't go down easy on
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first read or second read, Booker seemed quite
unstable; eight of nine justices in the Booker
decision disagreed vehemently with the ultimate
result.

It was only by the strange group
decision-making process at issue in Booker that
you could end up with a system where the courts
said the guidelines were advisory; recall, four
justices would have said the guidelines as
mandatory and as they existed then were fine,
the four dissenters from the Booker
constitutional ruling, and four of the justices
in the Booker constitutional ruling would have
said the guidelines as mandatory are fine so
long as the jury finds certain additional facts
that are used to enhance the sentence.

Eight of the nine justices were
fine with a mandatory guideline system. Eight
of the nine justices were not in favor of an
advisory guideline system.

It was only through the odd
dynamics of how the decision came about that
Booker ended up producing what we now call
advisory guidelines.

It was odd for other reasons, and



the ironies of course abound in the wake of
Booker.

Indeterminate sentencing,
completely inderminate sentencing the court
acknowledges is completely constitutional.

At the same time, completely
determinate sentencing, where judges had no role
at all to determine the exact sentence,
perfectly constitutional, yet the court said
that the way the guidelines were structured,
something between completely determinate and
completely indeterminate, was unconstitutional,
and that presents a logical challenge, as Judge
McConnell has eloquently written in his article
entitled “The Booker Mess.”

Booker is a bit of a
jurisprudential mess. Not because any one
justice wanted it to be that way, but, again,
because of the dynamics of how the decision came
out.

Now, when I said it was unstable,
when I first read Booker, I thought this may not
have staying power, right? When so many
justices disagree with the bottom line, even

though you know that's the way it had to come
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out in that case, that is not the most stable
precedent in the Supreme Court.

I think now, four years later, I
think Booker is likely here to stay. Booker's
approach to the constitutional issues is likely
here to stay.

Justice Thomas, of course, has had
second thoughts and said he is now off the
train; he no longer would rule as he did in
Booker.

Justice Alito, who was not on the
court at the time, has expressed grave
misgivings about the whole line of decisions.

Obviously Justice Souter will no
longer be there; Judge Sotomayor, Justice
Sotomayor, may have different views.

That said, I think Booker is here
to stay in terms of the decision itself.

Why is that? Because I think
ultimately the current advisory guideline system
is workable. It may have been jurisprudentially
messy, and no one can figure out why this part
of the decision fits with that part, but at the
end of the day what we now have is a fairly

workable system.
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The guidelines are workable
because the Court has made crystal clear that
they are advisory only.

That was still somewhat debated in
the wake of Booker, that first year or two.

When I first confronted a Booker issue as a
judge, I wrote an opinion really questioning
whether we have departed that far from Booker at
all or really just reverted back to the same
system.

I think Gall and Kimbrough removes
much of the doubt that existed previously about
whether the guidelines are truly advisory, and
the Spears summary reversal this year certainly
underscores that the guidelines are advisory.

So I think it is really important
for all of us who think about sentencing law now
to recognize that from the perspective of an
appellate judge, at least this appellate judge,
the guidelines are advisory, and therefore the
appellate role with respect to substantive
review of sentences is going to be very, very
limited.

Our circuit has issued opinions

saying it will be the very unusual case where we
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reverse a sentence, whether above, below or
within the guidelines as substantively
unreasonable, and ultimately that is because we
take it seriously, and if we didn't take it
seriously after Booker, or even after Gall,
after Spears, we are taking seriously the
guidelines are advisory only.

It is important not to be in a
state of denial about that as judges, as people
who think about federal sentencing.

Now, as advisory guidelines, this
Commission still has an incredibly valuable
function to perform, because, number one, the
Supreme Court has said you still have to
calculate the correct guideline sentence before
the judge does the full 3553 (a) analysis, and,
number two, many judges still want to sentence
within the guidelines. They take comfort in the
fact that this Commission, with its expert
analysis, and hearings like this, and its
constant review and excellent staff, has
assessed sentences throughout the country and
has been able to come up with guidelines that
reflect for the most part what most judges are

doing around the country so many judges will
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still sentence within the guidelines even though
they are advisory.

But the fact that they are
advisory in Booker, I think the elephant in the
room is, from the perspective of the Congress
and the Commission, do you want the guidelines
to be advisory? Do you want them to be advisory
only, or do you want them to be mandatory again?
Does Congress want them to be mandatory again?

Because Booker's result does not
mean that you can't go back to a mandatory
guideline system. It is easy to tweak the
current system to make it mandatory again and to
pass muster onto Booker.

You could, for example, broaden
the ranges that are out there and allow judges
to sentence within the range based on the jury's
finding without having enhancements or
adjustments based on offense characteristics or
offender characteristics, or you could, as
Justice Souter proposed in one of his separate
opinions, that the jury find individual facts
relating to the offense or offender that are
used to bump up or bump down the guideline range

from that determined by the offense conviction.
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So it would be very easy to go
back to a system that is mandatory and that
passes muster under the Supreme Court
jurisprudence.

It seems to me there is a
fundamental choice that needs to be assessed by
Congress and the Commission, and I won't purport
to decide who can do what in that, but a
fundamental choice, do we want advisory
guidelines? Because we now have them. It is
clear we have advisory-only guidelines, or do we
want mandatory guidelines? Do we want to go
back to mandatory guidelines?

In terms of that policy question,
it seems to me I share -- you know, in opinions
I have written, I have said the Supreme Court
has said advisory, advisory, advisory. I have
hit that theme multiple times in opinions I have
written, and I believe that strongly. I don't
think that is wise as a policy matter.

I am greatly concerned. I share
the concerns expressed by Justice Alito about
the disparities that result.

It is the same problem ultimately

that existed before Senators Thurmond and



Kennedy got together in 1984 to create the
Sentencing Reform Act, the same problem that
troubled Judge Newman in the late 1970s when we
have advisory-only guidelines.

We are seeing more disparities
now. We are going to see more and more.

Even if it seems okay now,
remember that the judges who are on the bench
now, most of them came up under a guideline
system. That may not be true five, ten years
from now. Things could change dramatically.
Judges could have an entirely different view
about the guidelines so there needs to be
fundamental consideration of whether the
disparities that are going to result in an
advisory-only system are acceptable.

The other thing that concerns me
about advisory-only guidelines is when we become
judges, and we go through this process, often
difficult process to become judges, the one
thing we always say, which is true, is: "When I
become a judge, I am going to follow the law, I
am going to hear the law. My personal policy
views, check those at the door. My personal

views, political views on issues, check those at
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the door."

We all believe that very strongly
as judges. We try to apply that on a daily
basis.

When sentencing becomes completely
unbounded, though, it seems to me that the
sentencing judge almost necessarily will be
bringing his or her personal views or policy
views on certain kinds of sentencing issues
right into the courtroom and right into the
individual defendant's sentence, and have an
effect on that person's liberty.

Some judges might think drug
crimes should get really long [sentences], some might
think they should be shorter. Fraud crimes;
longer, shorter; violent crimes

Judges are going to have very
different philosophies. We do have different
philosophies. 1In an advisory-only system,
judges not only are going —-- the disparities are
not only going to result, but judges necessarily
are going to bring their own personal
philosophies, their personal views on particular
issues into the courtroom, and that troubles me

as well.
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So it seems to me there should be
consideration given to returning to a mandatory
system with the kind of tweaks that Justice
Souter proposed or other tweaks that could be
made to pass muster under Booker.

Now, I think it would be easy to
make those tweaks. As a substantive matter, I
recognize it may be hard as a political matter
reopening something as major as this where the
Congress, for example, threatens to create a
whole set of collateral issues, and can be
problematic. I realize that.

As a substantive matter, it would
be easy to make the guidelines mandatory again.
That is a fundamental choice.

Whether they are mandatory or
advisory, there are a couple of other quick
points I want to make whether the guidelines are
mandatory or advisory.

I second completely, from my far
more limited experience, Judge Newman's point
about simplification.

It seems to me the guidelines are,
in fact, way too complicated. We see it

constantly on the appellate bench; obviously
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district judges see it much more often.

When we are having lengthy oral
arguments in our court, which we did on minor
versus minimal versus in between minor or
minimal participation in the offense, and
whether it is two or four or maybe three levels,
that struck us as not the most wise construction
in the guidelines.

In fact, it seemed to us that it
was too complicated so I would second Judge
Newman's point about simplification,
particularly when the guidelines are advisory.

Our oral argument when we were
having it about this minor or minimal issue in
one case, let's make sure the thermostat is on
68 when the house is on fire. It just didn't
make as much sense.

It seems simplification is a good
goal regardless, but it is particularly
important if the guidelines are advisory.

One personal point: Whether they
are mandatory or advisory, I think acquitted
conduct should be barred from the guidelines
calculation. I don't consider myself a

particular softy on sentencing issues, but it
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really bothers me that acquitted conduct is
counted in the Guidelines calculation.

I have written about this, and I
think I am not alone. I know I am not alone.
Other judges have written about it. I know
Justice Kennedy has written about it, and other
members of the judiciary. It is just very
problematic symbolically.

Put aside the substance, because I
realize it still can come in on the back end,
particularly in an advisory system, but telling
a defendant, "Yes, you are acquitted but yes, we
are going to calculate that sentence to include
that acquitted conduct" just sends the wrong
message. It seems to me in too many cases it
seems inconsistent with the nature of our
system. I would urge careful consideration of
that issue.

Finally, I would say that it is
important to recognize from the Commission's
perspective and from our perspective, as
appellate judges and as district judges,
Congress has a hugely important role here. I
think there is sometimes a perspective on the

part of the judges of, "Well, sentencing is our



thing. Congress should stay out of it.

Congress doesn't have a particularly important
role here. When they get involved, they mess it
up."

It is important to deal with or
criticize particular decisions Congress might
make on certain sentencing issues, but it seems
to me Congress is assigned by the Constitution
with the legislative power, the power to define
offenses. They are the ones who are more in
touch than anyone with the community, the
reaction to sentencing issues that go on, with
the crime issue.

It seems to me that as judges, we
need to remember that Congress has an important,
powerful and proper -- it is not an improper --
a proper role to play in this whole sentencing
issue.

With those thoughts, Mr. Chairman,
I will conclude.

I want to thank you again, and all
the members of the Commission, for inviting me.
I want to thank you again for all the work you
do that is so valuable to all of us.

ACTING CHAIR HINOJOSA: Thank you,
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Judge Kavanaugh.

Judge Howard?

JUDGE HOWARD: Thank you, Chairman
Hinojosa.

My name is Jeff Howard, for the
record, and I sit on the United States Court of
Appeals for the First Circuit. My chambers are
in Concord, New Hampshire.

I, of course, have an advantage of
having just listened to two very thoughtful
presentations so I get to either agree or
disagree, but I am going to spend most of my
time probably on what would be considered nits.

But before I get there, three
things I want to mention: First, Judge Sessions
threw out the term mandatory minimums.

My own personal view, I grew up as
a state court prosecutor, then I was a U.S.
attorney, and then I went back and I was an
attorney general back in the state court system.
My state does not have mandatory minimums for
any crimes.

We considered them when I was
working for the state. I especially considered

them when I was the Attorney General having had
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experience as a United States attorney.

The judgment call we made at that
time was that we thought judges knew what they
were doing, and mandatory minimums were not
something we would support and I didn't support
them.

Having served as a federal judge
now for seven years, I am convinced that they
are a bad idea. I am not saying they were a bad
idea at the time when they first started being
enacted. I just think they are unnecessary.

I have seen too many cases where
the mandatory minimum sentence is what makes the
case unjust.

I hadn't intended to talk about
this, but I will try to do it in one or two
sentences.

Also from my state court
experience, I think Judge Newman is probably
right. A much simpler system would probably
work better.

Federal judges, at least in my
experience, know what they are doing. They know
when a sentence -- sure there are going to be

some differences -- but they know when a
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sentence is good or bad.

Frankly, I would endorse what
Judge Newman has said.

With respect to some of the things
Judge Kavanaugh said -- actually, they were all
things that, having read some of his opinions I
thought about, I thought they were very good
points, but he did say, I believe, that the
advisory system is, in fact, working.

As one who became really enamored
with the mandatory system, both as a federal
prosecutor and in my first couple of years as a
judge, I was not in favor of what happened after
Booker, and it becoming an advisory system.

My view is changing. I think it
is working so I don't envy any of the large or
small decisions that you have to make, but I
just wanted to add those thoughts, and then get
into some of my perspective.

You know, we do get these
sentences over the transom, and they give us a
certain perspective, and I will tell you how I
perceive things in my circuit and then address
four specific issues for you.

In the few years before Booker was



decided, which roughly coincides with my time on
the court, three-fourths, three-quarters of the
sentences in the First Circuit were within the
guidelines ranges.

Since Booker, it has been about
two-thirds so there has certainly been an
impact.

In fact, in the last several
months to a year, it is even lower. There is a
greater trend downward toward within guideline
sentences so certainly there has been an impact.

However, the lion's share of
sentences outside of the guideline range
continue to be, in our circuit anyway,
government-sponsored downward departures.

I can't go behind that number to
tell you why that is. I have some sense that it
varies from district to district, but,
nevertheless, that still seems to be the case.

However, variant sentences, off
the guidelines, based on the 3553 (a) factors, do
make up between 10 and 15 percent of all the
sentences in our circuit, and that has held true
for a few years now.

We are a small circuit, but there
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are disparities across our circuit.

In Puerto Rico, for example,
non-guideline sentences make up, depending
year—-to-year, between five and eight percent of the
sentences, whereas in Massachusetts, it is 15 to
25 percent. They are our two busiest districts.
They produce about the same number of criminal
cases, but there clearly are some distinctions.

I am not going to try to get
behind them to tell you what I think the reasons
are, because I would just be speculating. It is
not my area of expertise. I suspect that it is
yours, and you may want to look at that; if
those same kind of disparities are holding true
across the country.

The one other statistical insight
I want to offer comes from fiscal year 2008. My
take on the national statistic is that sentences
were upheld on appeal when challenged about
80 percent of the time, and the First Circuit
was about there, it was about 77, 78 percent.

But as best I can tell, in that
year, as well as any other year since Booker, my
circuit has not overturned any sentence on the

basis of reasonableness. It has always been on
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the basis of procedural errors with a couple of
outlier cases where -- actually the names of
them are Godin from the District of Maine in
2008, and [Ahrendt] from the District of Maine
in 2009, where the Commission had come out with
further guidance after the sentencing while the
case was on appeal, and although the new
guidance didn't apply to that particular
sentence, we thought that the district judge in
those two cases might want to know about that
guidance so we did sort of a prudential remand
in those two cases.

You know, soon after Booker,
actually a number of weeks after Booker, our
circuit did its first post-Booker case, called
Jimenez-Beltre. We took the case en banc.

In that case, my view was -- I am
getting into reasonableness, following the theme
of reasonableness -- my view was that a
within-guideline sentence was conclusively
reasonable. To paraphrase Paul S. Graff (phonetic),
I didn't think reasonableness should be determined
in the air but should be tethered to what the
experts thought about what was a reasonable

sentence.
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That view of mine gathered
precisely one vote, my own, so it is not the
view of the court, and I have learned since that
time as well, because, after we all, we have had
Rita and Gall, and things have changed.

But the first issue of the four
that I wanted to mention, which are more in the
area of nits, are sort of harkening back to my
first point that going to reasonableness, it
seems to me in that area, the First Circuit, at
least, 1is basically taking a very limited role,
and the role is becoming even more limited.

Since Gall, we have described
sentencing decisions as Jjudgment calls. We did
so first in a case called Martin last year, and
later in a case that I authored called Thurston.
We upheld the sentence of three months, in which
the bottom of the guideline range was 60 months.

We upheld that case largely on the
basis that the district judge -- and I disagreed
with the sentence, but the district -- and twice
before we had said the sentence was unreasonable
before Booker -- the district judge gave an
explanation for it, and it was very hard for us

to say that a reasonable person could not accept



that explanation, even though I thought that the
Sentencing Commission's guideline range made a
lot more sense, but so be it.

We call them judgment calls.

That said, many circuit courts of
appeals, not our circuit, but several have gone
out of their way to emphasize that deference
does not mean abdication, and ultimately in my
view it boils down to two things, really, and
that is the degree of variance from the
guidelines, and the explanation given, which is
pretty much what Gall said.

The court said that if the
sentencing court decides that a non-guideline
sentence is warranted, it must consider the
extent of the deviation to ensure that
justification is sufficiently compelling to
support the degree of variance.

Even post-Gall in my circuit, we
said that there is still a sliding scale effect
from the guidelines.

I don't think any of that is
necessarily bad. You know, I have had a chance
to review a lot of sentences, even since Gall,

and we can understand what the district court is
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thinking, and I figured I would give it a
chance.

The second issue involves the
teaching of Kimbrough. This is not following
any theme. I am now moving to a different
topic.

As you recall, the Supreme Court
made evident that district courts may vary from
guidelines ranges based solely on policy
considerations, including disagreements with
guidelines.

Kimbrough, of course, spoke to the
issue of the crack cocaine disparity.

I should mention in that regard,
we have a case called Rodriguez that applies
Kimbrough's teaching to fast track. There was a
defendant from Puerto Rico who argued to the
district court -- I think it was a reentry
case -- he had argued to the district court that
there was a disparity in the sentence that he
was receiving compared to fast track districts,
and the district court determined that it had no
authority to consider that disparity.

When we got the case, we applied

Kimbrough, and we said this is an area where as
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in Kimbrough, the Sentencing Commission had
criticized the congressional policy that was at
stake, and, as in Kimbrough, the Sentencing
Commission at the direction of Congress had
issued a policy statement that sort of went
outside what the Supreme Court considers the
traditional expertise of the Sentencing
Commission relying on empirical data, but
instead was relying on policy considerations.

So we sent this fast track case
back to the district court overturning our own
prior precedent, saying that it ought to
consider these Kimbrough factors in
resentencing.

There are other areas where the
Kimbrough teachings I think are going to come
into play. Perhaps cases like our Rodriguez
case can be instructive. One is in the child
pornography, child obscenity area.

Defendants are making the same
sort of arguments as were made in Kimbrough in
our fast track case that the sentencing ranges
in child pornography cases are not necessarily
based on the Commission's reliance on empirical

data and its traditional expertise.
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Furthermore, that the
commissioner[s], or at least members of the
Commission, have criticized the direction the
sentencing has headed in some of those cases,
and you probably know that several of the
district courts, at least, have accepted those
arguments, and circuits are going to be dealing
with them soon.

The third issue I want to mention
is also a recurring one, and it involves section
4B1.2, the Career Offender guideline, which
substantially increases the guideline range for
a defendant convicted of a drug or violent
felony who has had at least two prior felony
convictions for either a crime of violence or
controlled substance.

One definition of crime of
violence in the guidelines is burglary of a
dwelling, or an offense that involves conduct
that presents a serious potential risk of
physical injury to another.

For many years, the First Circuit
held that prior conviction for any burglary,
including a non-dwelling, constituted a crime of

violence within the meaning of that guideline.



Just last year in a case called
[Giggey], we took that case en banc, and we
changed our mind. It seemed to us that it was
not the Commission's intent that all burglaries
be considered crimes of violence. That left us
to consider the residual clause.

We went to the Armed Career
Criminal Act for guidance, but, then again, we
noted that the Armed Career Criminal Act has a
slightly different definition of burglary than
the guidelines do, and we thought that might
also play into the residual clause.

Ultimately we decided on a
categorical approach for determining whether the
burglary of a non-dwelling would qualify.

You may wonder why I am going on
about burglaries. We see a lot of those cases
in our circuit. I don't know about other
circuits, but the New Hampshire state prison is
full of burglars, which is another issue, I
suppose.

It comes up all the time, so we
said that we are not going to look at the facts
of a case; we are going to take a categorical

approach.
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Some circuits agree with that,
some circuits have a per se rule one way or the
other, and I think others are somewhere in the
middle.

You know, I know that the
Commission has been looking at this issue. It
would be useful, I think, in terms of a nit,
anyway, if you could tell us what the Commission
intends if you are able to get to the bottom of
that, and we will follow it, of course.

And then lastly, I just want to
briefly mention a circuit split with regard to
the counting of victims in economic crimes
cases. This is pursuant to section 2Bl.1 of the
guidelines.

In a case involving debit credit
card fraud, recently my circuit concluded that
there is no requirement that the victim bear
final burden of financial loss. Thus, in that
case, numerous consumers whose accounts had been
accessed were victims who