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Chapter 1 

OVERVIEW 
 

A. INTRODUCTION  
 

This is the United States Sentencing Commission’s fourth report to Congress on 
the subject of federal cocaine sentencing policy.1  The Commission submits this update 
pursuant to both its general statutory authority under 28 U.S.C. §§ 994-95 and its specific 
responsibility to advise Congress on sentencing policy under 28 U.S.C. § 995(a)(20).2   
Congress has not acted on any of the various statutory recommendations set forth in the 
Commission’s prior reports and expressly disapproved the Commission’s guideline 
amendment addressing crack cocaine penalties submitted on May 1, 1995.   
 

Against a backdrop of renewed congressional interest in federal cocaine 
sentencing policy,3 the need to update the Commission’s prior reports has become more 
important.  The Supreme Court’s decision in United States v. Booker4 has given rise to 
litigation and resulted in differences among federal courts on the issue of whether, and 
how, sentencing courts should consider the 100-to-1 drug quantity ratio.5  Congressional 
enactment of a uniform remedy to the problems created by the 100-to-1 drug quantity 
ratio, as opposed to the employment of varied remedies by the courts, would better 

                                                           

1 United States Sentencing Commission [hereinafter USSC or Commission], 2002 REPORT TO 
CONGRESS: COCAINE AND FEDERAL SENTENCING POLICY (May 2002) [hereinafter 2002 
Commission Report]; USSC, 1997 SPECIAL REPORT TO CONGRESS: COCAINE AND FEDERAL 
SENTENCING POLICY (as directed by section 2 of Pub. L. No. 104–38) (April 1997) [hereinafter 
1997 Commission Report]; USSC, 1995 SPECIAL REPORT TO CONGRESS: COCAINE AND 
FEDERAL SENTENCING POLICY (as directed by section 280006 of Pub. L. No. 103–322) (February 
1995) [hereinafter 1995 Commission Report].   

2 See 28 U.S.C. § 995(a)(20) (authorizing the Commission to “make recommendations to 
Congress concerning modification or enactment of statutes relating to sentencing, penal, and 
correctional markers that the Commission finds to be necessary to carry out an effective, humane, 
and rational sentencing policy”). The Commission’s duties and authorities are fully set forth in 
chapter 58 of title 28, United States Code. 

3 A number of members of Congress have requested that the Commission update the information 
in its prior reports and bills have been introduced recently addressing federal cocaine sentencing 
policy.  See, e.g., S. 3725, 109th Cong. (2006) (“Drug Sentencing Reform Act of 2006”), 
introduced by Sen. Sessions (co-sponsored by Sens. Pryor, Cornyn, and Salazar); H.R. 79, 110th 
Cong. (2007) (“Powder-Crack Cocaine Penalty Equalization Act of 2007”) introduced by Rep. 
Bartlett; H.R. 460, 110th Cong. (2007) (“Crack-Cocaine Equitable Sentencing Act of 2007”) 
introduced by Rep. Rangel. 

4  United States v. Booker, 543 U.S. 220 (2005). 
 
5  See Chapter 6. 
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promote the goals of the Sentencing Reform Act, including avoiding unwarranted 
sentence disparities among defendants with similar criminal records who have been 
found guilty of similar criminal conduct. 

 
Federal cocaine sentencing policy, insofar as it provides substantially heightened 

penalties for crack cocaine offenses, continues to come under almost universal criticism 
from representatives of the Judiciary, criminal justice practitioners, academics, and 
community interest groups, and inaction in this area is of increasing concern to many, 
including the Commission.6  The Commission submits this update as a continuation of its 
efforts to work with the legislative, executive, and judicial branches of government and 
other interested parties to foster change in federal cocaine sentencing policy.  It is the 
Commission’s firm desire that this report will facilitate prompt and appropriate 
legislative action by Congress. 
 
B. CURRENT PENALTY STRUCTURE FOR FEDERAL COCAINE OFFENSES 
 
 1. Two-Tiered Penalties for Powder Cocaine and Crack Cocaine 

Trafficking 
 
 The Anti-Drug Abuse Act of 19867 established the basic framework of statutory 
mandatory minimum penalties currently applicable to federal drug trafficking offenses.  
The quantities triggering those mandatory minimum penalties differed for various drugs 
and, in some cases including cocaine, for different forms of the same drug.  A detailed 
legislative history of the 1986 Act, both as it pertains to major drugs of abuse generally 
and to cocaine specifically, is set forth in the Commission’s 2002 Report.8 
 
 In establishing the mandatory minimum penalties for cocaine, Congress 
differentiated between the two principal forms of cocaine – cocaine hydrochloride 
[hereinafter referred to as powder cocaine] and cocaine base [hereinafter referred to as 
crack cocaine] – and provided significantly higher punishment for crack cocaine 
offenses.9  As a result of the 1986 Act, federal law10 requires a five-year mandatory 
                                                           
6  See Appendix B (Summary of Public Hearings on Cocaine Sentencing Policy); Appendix C 
(Summary of Written Public Comment on Cocaine Sentencing Policy). 
  
7 Pub. L. No. 99–570, 100 Stat. 3207 (1986) [hereinafter 1986 Act].  

8 USSC, 2002 COMMISSION REPORT, supra note 1, at 4-10. 

9 The heightened statutory mandatory minimum penalties provided in 21 U.S.C. § 841 apply to 
“cocaine base,” which is undefined in the statute but interpreted by some courts to be broader 
than crack cocaine, and to include, for example, coca paste.  In 1993, the Commission narrowed 
the definition for purposes of guideline application to focus on crack cocaine, which the 
Commission believed was Congress’s primary concern.  Specifically, the Commission added the 
following definition to the notes following the Drug Quantity Table in USSG §2D1.1(c):  
“‘Cocaine base,’ for purposes of this guideline, means ‘crack.’  ‘Crack’ is the street name for a 
form of cocaine base, usually prepared by processing cocaine hydrochloride and sodium 
bicarbonate, and usually appearing in a lumpy, rocklike form.”  USSG, App. C, Amend. 487 
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minimum penalty for a first-time trafficking offense involving five grams or more of 
crack cocaine, or 500 grams or more of powder cocaine, and a ten-year mandatory 
minimum penalty for a first-time trafficking offense involving 50 grams or more of crack 
cocaine, or 5,000 grams or more of powder cocaine.  Because it takes 100 times more 
powder cocaine than crack cocaine to trigger the same mandatory minimum penalty, this 
penalty structure is commonly referred to as the “100-to-1 drug quantity ratio.” 
 
 When Congress passed the 1986 Act, the Commission was in the process of 
developing the initial sentencing guidelines.  The Commission responded to the 
legislation by generally incorporating the statutory mandatory minimum sentences into 
the guidelines and extrapolating upward and downward to set guideline sentencing ranges 
for all drug quantities.  Offenses involving five grams or more of crack cocaine or 500 
grams or more of powder cocaine were assigned a base offense level (level 26) 
corresponding to a sentencing guideline range of 63 to 78 months for a defendant in 
Criminal History Category I11 (a guideline range that exceeded the five-year statutory 
minimum for such offenses by at least three months).  Similarly, offenses involving 50 
grams or more of crack cocaine or 5,000 grams or more of powder cocaine were assigned 
a base offense level (level 32) corresponding to a sentencing guideline range of 121 to 
151 months for a defendant in Criminal History Category I (a guideline range that 
exceeded the ten-year statutory minimum for such offenses by at least one month).  Crack 
cocaine and powder cocaine offenses for quantities above and below the mandatory 
minimum penalty threshold quantities were set proportionately using the same 100-to-1 
drug quantity ratio.12 
 

Because of the 100-to-1 drug quantity ratio, the sentencing guideline penalties 
based solely on drug quantity (i.e., the base offense level provided by the Drug Quantity 
Table in the primary drug trafficking guideline, USSG §2D.1.1 (Unlawful 
Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy)) are three to over six times longer for 
crack cocaine offenders than for powder cocaine offenders with equivalent drug 
quantities, depending on the exact quantity of drug involved.  As a result of both the 
statutory and guideline differentiation between the two forms of cocaine, as well as other 
factors examined in Chapter 2, the resulting sentences for offenses involving crack 
cocaine are significantly longer than those for similar offenses involving powder cocaine 
for any quantity of drug.  
_________________________________ 
(effective Nov. 1, 1993).  As a result of the amendment, the guidelines treat forms of cocaine base 
other than crack cocaine (e.g., coca paste, an intermediate step in the processing of coca leaves 
into cocaine hydrochloride) like powder cocaine. 
 
10 See 21 U.S.C. § 841(b). 
 
11 Defendants with no prior convictions or minimal prior convictions are assigned to Criminal 
History Category I. 
 
12 See generally 1995 COMMISSION REPORT, supra note 1, ch. 7 (providing a more thorough 
explanation of how sentences are determined under the federal sentencing guidelines). 
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 2. Simple Possession of Crack Cocaine 
 
 Congress further differentiated between powder cocaine and crack cocaine 
offenses, and between crack cocaine and other drugs, in the Anti-Drug Abuse Act of 
198813 [hereinafter the 1988 Act].  The 1988 Act established a mandatory minimum 
penalty for simple possession of crack cocaine, which is the only federal mandatory 
minimum penalty for a first offense of simple possession of a controlled substance.  
 

Under current law, possession of five grams or more of crack cocaine triggers a 
mandatory minimum sentence of five years in prison; simple possession of any quantity 
of any other controlled substance (except flunitrazepan) by a first-time offender – 
including powder cocaine – is a misdemeanor offense punishable by a maximum of one 
year in prison.14   In other words, an offender who simply possesses five grams of crack 
cocaine receives the same five-year mandatory minimum penalty as a trafficker of other 
drugs.  In order to account for the new statutory mandatory minimum in the guideline for 
simple possession offenses, the Commission added a cross reference to the drug 
trafficking guideline for offenders who possess more than five grams of crack cocaine.  
(See USSG §2D2.1(b)(1) (Unlawful Possession, Attempt or Conspiracy)). 
  
 3. Crack Cocaine Penalties Compared to Other Major Drugs of Abuse 
 
 In addition to being more severe than powder cocaine penalties, crack cocaine 
penalties generally are more severe than penalties for the other drugs of abuse that 
comprise the federal caseload.  In the overwhelming majority of federal drug cases, the 
primary drug type is cocaine, heroin, marijuana, or methamphetamine.15  With the 
exception of methamphetamine-actual, which is discussed in more detail below, the 
threshold quantities that trigger the mandatory minimum provisions set forth in current 
law are greater for these drug types than for crack cocaine.  For heroin, for example, 100 
grams and 1,000 grams trigger the five-year and ten-year mandatory minimum penalties, 
respectively.  For marijuana, 100 kilograms (or 100 marijuana plants) and 1,000 
kilograms (or 1,000 marijuana plants) trigger the five-year and ten-year mandatory 
minimum penalties, respectively.16 
 
 Congress did not establish mandatory minimum penalties for methamphetamine 
offenses until the 1988 Act.  Under the 1988 Act, ten grams and 100 grams of actual 
methamphetamine triggered five-year and ten-year mandatory minimum penalties, 

                                                           
13 Pub. L. No. 100–690, 102 Stat. 4181 (1988). 
 
14 See 21 U.S.C. § 844.  Simple possession of flunitrazepan carries a statutory maximum penalty 
of three years imprisonment but does not have a statutory mandatory minimum penalty.   
 
15 See USSC, 2006 Sourcebook of Federal Sentencing Statistics 104 (February 2007). 
 
16 See 21 U.S.C. § 841. 
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respectively; and 100 grams and 1,000 grams of a mixture or substance containing 
methamphetamine triggered five-year and ten-year mandatory minimum penalties, 
respectively.  The Commission responded by incorporating these mandatory minimum 
thresholds in the same manner it had previously used for other drugs, including powder 
cocaine and crack cocaine.   
 
 Congress stiffened the penalties for methamphetamine offenses in the 
Methamphetamine Trafficking Penalty Enhancement Act of 1998.17  This legislation cut 
in half the relevant threshold quantities such that five grams and 50 grams of 
methamphetamine-actual trigger five-year and ten-year mandatory minimum penalties, 
respectively; and 50 grams and 500 grams of methamphetamine-mixture trigger five-year 
and ten-year mandatory minimum penalties, respectively.  The Commission again 
responded by incorporating these mandatory thresholds into the guidelines in its usual 
manner for drug offenses. 
 
 Obvious comparisons are drawn between the current federal penalty scheme for 
methamphetamine and cocaine, in part because penalties for both drugs vary depending 
on the form of the drug and in part because the mandatory minimum threshold quantities 
for crack cocaine and methamphetamine-actual are the same.  Nevertheless, important 
differences in their penalty structure remain.  For crack cocaine offenses, the threshold 
quantities are triggered by the weight of any mixture or substance that contains crack 
cocaine, regardless of the purity of the mixture or substance.  Any additives to powder 
cocaine or impurities created in the manufacturing process of crack cocaine count toward 
the weight of the drug for purposes of both triggering the mandatory minimum and 
determining the guideline sentencing range.  By contrast, for methamphetamine-actual, 
the threshold quantities are triggered solely by the weight of pure methamphetamine. 
 
 Thus, to the extent crack cocaine is impure,18 quantity-based penalties for crack 
cocaine remain more severe than for methamphetamine-actual.  However, the effect of 
this particular differential treatment is significantly muted by the manner in which the 
guidelines treat “ice.”  Ice is a mixture or substance, crystalline in structure, containing d-
methamphetamine hydrochloride that is typically 80 to 90 percent pure.  In response to a 
directive in the 1990 Crime Control Act,19 the Commission amended the guidelines to 
treat a mixture or substance containing d-methamphetamine hydrochloride as 
methamphetamine-actual if the mixture or substance is at least 80 percent pure.20  
Therefore, crack cocaine that is at least 80 percent pure will be accorded the same 
guideline penalties based on drug quantity alone as ice.   
 

                                                           
17 Pub. L. No. 105–277, Division E, 112 Stat. 2681 (1998), codified at 28 U.S.C. § 841. 
 
18 See Chapter 4 for discussion of crack cocaine purity. 

19 Pub. L. No. 101–647, § 2701, 104 Stat. 4912 (1990). 
 
20 See USSC Guidelines Manual App. C Amend 370 (1991). 
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 Another perhaps more important distinction between crack cocaine and 
methamphetamine penalties is that, unlike for crack cocaine offenses, there are a number 
of guideline sentencing enhancements, or specific offense characteristics (SOCs), 
specifically targeted at aggravating conduct or harm associated with methamphetamine 
offenses.  For example, the Comprehensive Methamphetamine Control Act of 199621 
directed the Commission to focus specifically on environmental hazards posed by 
methamphetamine manufacturing laboratories and to enhance the penalties for 
environmental offenses associated with methamphetamine manufacture and trafficking.  
The Commission responded by adding an enhancement of two offense levels that applies 
if the offense involved the importation of methamphetamine or its manufacture from 
chemicals the defendant knew were imported unlawfully.22  Similarly, in the 
Methamphetamine and Club Drug Anti-Proliferation Act of 2000,23 Congress expressed 
continued concern with the problems and risks associated with domestic 
methamphetamine production, commonly known as “meth labs,” and specifically 
directed the Commission to provide enhancements for methamphetamine offenses that 
create a substantial risk of harm to the environment, human life, and minors or 
incompetents.  In response, the Commission adopted a graduated sentencing 
enhancement of up to six offense levels for methamphetamine manufacturing offenses 
that create a substantial risk of such harms.24  In contrast, there are no guideline 
sentencing enhancements that pertain specifically to crack cocaine offenses. 

 
C. RECOMMENDATIONS 
 

In updating its assessment of federal cocaine sentencing policy, the Commission 
carefully considered the purposes of sentencing set forth in the Sentencing Reform Act of 
1984, specifically the factors set forth in 18 U.S.C. § 3553(a), the objectives of the 1986 
Act, and the factors listed in the 1995 legislation disapproving sentencing guideline 
penalty equalization at powder cocaine levels.25  The Commission thoroughly examined 

                                                           
21 Pub. L. No. 104–237, §§ 301, 303, 110 Stat. 3099 (1996). 
 
22 See USSC Guidelines Manual App. C Amend 555 (1997); USSG §2D1.1(b)(4). 

23 Pub. L. No. 106–310 (2000).  
 
24 See USSC Guidelines Manual App. C Amend 608 (2000); USSG §2D1.1(b)(8).  On April 18, 
2007, the Commission promulgated an amendment that provides additional sentencing 
enhancements to address two new offenses created by the USA PATRIOT Improvement and 
Reauthorization Act of 2005, Pub. L. No. 109–177, 21 U.S.C. § 865 (Smuggling 
methamphetamine or methamphetamine precursor chemicals into the United States while using 
facilitated entry programs) and 21 U.S.C. § 860a (Consecutive sentence for manufacturing or 
distributing, or possessing with intent to manufacture or distribute, methamphetamine or premises 
where children are present or reside).  This amendment becomes effective November 1, 2007, 
absent congressional action to the contrary. 
 
25 See Pub. L. No. 104–38, 109 Stat. 334 (1995), requiring the Commission to consider several 
factors, specifically: 
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the results of its own extensive data research project, reviewed the scientific and medical 
literature, considered written public comment and expert testimony at public hearings that 
included representatives of the Executive Branch, the Judiciary, the medical and 
scientific communities, state and local law enforcement, criminal justice practitioners, 
academics, and community interest groups, and surveyed state cocaine sentencing 
policies.   

 
Current data and information continue to support the core findings contained in 

the 2002 Commission Report, among them: 
 
_________________________________ 

(1) high-level wholesale cocaine traffickers, organizers, and leaders of criminal 
activities generally should receive longer sentences than low-level retail cocaine 
traffickers and those who played a minor or minimal role in such criminal 
activity; 

 
(2) if the Government establishes that a defendant who trafficks in powder 
cocaine has knowledge that such cocaine will be converted into crack cocaine 
prior to its distribution to individual users, the defendant should be treated at 
sentencing as though the defendant had trafficked in crack cocaine; and 

 
(3) enhanced sentences generally should be imposed on a defendant who, in the 
course of a drug offense –  

  
  (i)  murders or causes serious bodily injury to an individual; 
 

(ii)  uses a dangerous weapon (including a firearm); 
 

(iii) involves a juvenile or a woman who the defendant knows or should 
know to be pregnant; 

 
(iv) engages in a continuing criminal enterprise or commits other criminal 
offenses in order to facilitate the defendant’s drug trafficking activities; 

 
(v) knows, or should know, that the defendant is involving an unusually 
vulnerable victim; 

 
(vi) restrains a victim; 

 
(vii) distributes cocaine within 500 feet of a school; 

 
(viii) obstructs justice; 

 
(ix) has a significant prior criminal record; 

 
(x) is an organizer or leader of drug trafficking activities involving five or more 
persons. 
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 (1) The current quantity-based penalties overstate the relative harmfulness of 
crack cocaine compared to powder cocaine. 

 
 (2)  The current quantity-based penalties sweep too broadly and apply most 

often to lower level offenders. 
 
 (3) The current quantity-based penalties overstate the seriousness of most  
  crack cocaine offenses and fail to provide adequate proportionality. 
 

(4) The current severity of crack cocaine penalties mostly impacts minorities. 
 

Based on these findings, the Commission maintains its consistently held position that the 
100-to-1 drug quantity ratio significantly undermines the various congressional 
objectives set forth in the Sentencing Reform Act.   
 

Determining the appropriate threshold quantities for triggering the mandatory 
minimum penalties is a difficult and imprecise undertaking that ultimately is a policy 
judgment, based upon a balancing of competing considerations, which Congress is well 
suited to make.  Accordingly, the Commission again unanimously and strongly urges 
Congress to act promptly on the following recommendations: 

 
(1) Increase the five-year and ten-year statutory mandatory minimum 

threshold quantities for crack cocaine offenses to focus the penalties 
more closely on serious and major traffickers as described generally in 
the legislative history of the 1986 Act.26   

 
(2) Repeal the mandatory minimum penalty provision for simple 

possession of crack cocaine under 21 U.S.C. § 844. 
 

(3) Reject addressing the 100-to-1 drug quantity ratio by decreasing the 
five-year and ten-year statutory mandatory minimum threshold 
quantities for powder cocaine offenses, as there is no evidence to 
justify such an increase in quantity-based penalties for powder cocaine 
offenses.27 

                                                           
26 The Subcommittee on Crime of the House Committee on the Judiciary generally defined 
serious traffickers as “managers of the retail traffic, the person who is filling the bags of heroin, 
packaging crack cocaine into vials . . . and doing so in substantial street quantities” and major 
traffickers as “manufacturers or the heads of organizations who are responsible for creating and 
delivering very large quantities.”  See H.R. Rep. No. 99-845, pt. 1, at 11-12 (1986).  In the 2002 
Commission Report, the Commission concluded that increasing the five-year mandatory 
minimum threshold quantity to at least 25 grams, resulting in a drug quantity ratio of not more 
than 20 to 1, would provide a penalty structure for crack cocaine offenses that would more 
closely reflect the overall penalty structure established by the 1986 Act.  USSC, 2002 
COMMISSION REPORT, supra note 1, at 106-07.  
 
27 In the 2002 Commission Report, the Commission suggested that if, in Congress’s judgment, 
penalties for powder cocaine offenses should be increased, specific sentencing enhancements 
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In addition, the Commission recommends that any legislation implementing these 

recommendations include emergency amendment authority for the Commission to 
incorporate the statutory changes in the federal sentencing guidelines.  Emergency 
amendment authority would enable the Commission to minimize the lag between any 
statutory and guideline modifications for cocaine offenders. 
 
D. RECENT COMMISSION ACTION 
 

The Commission’s strong desire for prompt legislative action notwithstanding, the 
problems associated with the 100-to-1 drug quantity ratio as detailed in this report are so 
urgent and compelling that on April 27, 2007, the Commission promulgated an 
amendment to USSG §2D1.1 to somewhat alleviate those problems.  The Commission 
concluded that the manner in which the Drug Quantity Table in USSG §2D1.1 was 
constructed to incorporate the statutory mandatory minimum penalties for crack cocaine 
offenses is an area in which the federal sentencing guidelines contribute to the problems 
associated with the 100-to-1 drug quantity ratio.    

  
The amendment, which absent congressional action to the contrary will become 

effective November 1, 2007, modifies the drug quantity thresholds in the Drug Quantity 
Table so as to assign, for crack cocaine offenses, base offense levels corresponding to 
guideline ranges that include the statutory mandatory minimum penalties (as opposed to 
guideline ranges that exceed the statutory mandatory minimum penalties). 28  
Accordingly, pursuant to the amendment, five grams of crack cocaine will be assigned a 
base offense level of 24 (51 to 63 months at Criminal History Category I, which includes 
the five-year (60 month) statutory minimum for such offenses), and 50 grams of cocaine 
base will be assigned a base offense level of 30 (97 to 121 months at Criminal History 
Category I, which includes the ten-year (120 month) statutory minimum for such 
offenses).  In order to partially address some of the problems that are unique to crack 
cocaine offenses because of the 100-to-1 drug quantity ratio, crack cocaine quantities 
above and below the mandatory minimum threshold quantities will be adjusted 
downward by two levels.29 

 
Having concluded once again that the 100-to-1 drug quantity ratio should be 

modified, the Commission recognizes that establishing federal cocaine sentencing policy, 
as underscored by past actions, ultimately is Congress’s prerogative.  The Commission, 
therefore, tailored the amendment to fit within the existing statutory penalty scheme by 

_________________________________ 
targeting more culpable offenders would promote sentencing proportionality to a greater degree 
than could be accomplished simply by raising the quantity-based penalties for powder cocaine 
offenses.  USSC, 2002 COMMISSION REPORT, supra note 1, at 110-11. 
 
28 See supra pp. 2-3. 
 
29 The amendment also includes a mechanism to determine a combined base offense level in an 
offense involving crack cocaine and other controlled substances.   
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assigning base offense levels that provide guideline ranges that include the statutory 
mandatory minimum penalties for crack cocaine offenses.   

 
The Commission, however, views the amendment only as a partial remedy to 

some of the problems associated with the 100-to-1 drug quantity ratio.  It is neither a 
permanent nor a complete solution to those problems.  Any comprehensive solution 
requires appropriate legislative action by Congress.  It is the Commission’s firm desire 
that this report will facilitate prompt congressional action addressing the 100-to-1 drug 
quantity ratio. 
 
E. ORGANIZATION 
 
  The organization of the remainder of this updated report is as follows: 
 

Chapter 2 analyzes Commission data on federal cocaine offenses and 
offenders.  Appendix A explains the methodology used in this chapter. 
 
Chapter 3 describes the forms of cocaine, methods of use, effects, 
dependency potential, effects of prenatal exposure, and prevalence of 
cocaine use. 
 
Chapter 4 describes trends in cocaine trafficking patterns, price, and use. 
 
Chapter 5 reviews state sentencing policies and examines the interaction 
of state penalties with federal prosecutorial decisions. 
 
Chapter 6 reports recent case law developments relating to federal cocaine 
sentencing. 
 
Appendices B and C summarize public hearing testimony and written 
public comment on cocaine sentencing policy. 
 
Appendix D presents sentencing and prison impact information on a 
variety of modifications to the penalty levels for crack cocaine offenses. 
 
Appendix E sets forth the guideline amendment promulgated on April 27, 
2007, and presents the sentencing and prison impact information for the 
amendment.  
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Chapter 2 
 

ANALYSIS OF FEDERAL SENTENCING DATA 
 
A. INTRODUCTION 

 
 This chapter presents an analysis of key data about cocaine offenses collected by the 
Commission and updates and supplements much of the data presented in Chapter 4 of the 
2002 Commission Report.  This analysis demonstrates that the major conclusions of the 2002 
Commission Report remain valid. 
  

• The majority of powder cocaine and crack cocaine offenders perform low-
level trafficking functions, although there has been an increase since 2000 in 
the proportion of cocaine offenders identified as performing a wholesaler 
function. 

 
• The majority of powder cocaine offenses and crack cocaine offenses do not 

involve aggravating conduct, such as weapon involvement, bodily injury, and 
distribution to protected persons or in protected locations.  However, the 
proportion of cases involving some aggravating conduct has increased since 
2000 for both types of cocaine offenses. 

 
• Certain aggravating conduct occurs more often in crack cocaine offenses than 

in powder cocaine offenses, but still occurs in a minority of cases. 
 
 Historically, sentence lengths for crack cocaine offenses have exceeded those for 
powder cocaine offenses.  This chapter examines the offense conduct and offender 
characteristics that have contributed to this trend.  The data in this chapter are derived from 
the Commission’s Fiscal Year 1992 through 2006 datafiles (hereafter, 1992 - 2006) and 
special coding and analysis projects consisting of random samples of both the 2000 and 2005 
Fiscal Year datafiles (hereafter, 2000 Drug Sample and 2005 Drug Sample, respectively).30  
Relevant data in the Commission’s Fiscal Year datafiles include information on drug type 
and quantity, guideline applications, sentences imposed, and sentences relative to the 
guideline range.  Data in the 2000 and 2005 Drug Samples supplement the Fiscal Year data 
with information on offender characteristics and offense conduct collected from the narrative 
offense conduct sections of the Presentence Reports, as adopted by the sentencing courts. 

 

                                                           
30  The random sample of the Fiscal Year 2005 datafile was collected for the Commission’s 
quinquennial series of drug coding projects and consists of a 25 percent random sample (2,570) of 
powder cocaine (1,398) and crack cocaine (1,172) cases sentenced after the date of the decision in 
Booker (i.e., January 12, 2005 through September 30, 2005).  Data on trends and analyses of the 
overall powder cocaine and crack coaine offender populations use the Fiscal Year 2005 and Fiscal 
Year 2006 datafiles rather than the 2005 datafile in order to use the most current data available. 



 

 12

1. Background  
 
 Powder cocaine and crack cocaine offenses together historically have accounted for 
about half of the federally-sentenced drug trafficking offenders, approximately 11,000 in 
2006.  In 1992, powder cocaine offenses comprised 74 percent of the 8,972 cocaine offenses 
and crack cocaine offenses accounted for 26 percent of the cocaine offenses.  By 1996, the 
total number of cocaine offenses decreased slightly to 8,705 and approximately half of 
cocaine offenses were powder cocaine and half were crack cocaine offenses.  This even 
distribution of types of cocaine has remained consistent through 2006, with 5,744 powder 
cocaine offenses and 5,397 crack cocaine offenses sentenced in that Fiscal Year.  (See Figure 
2-1). 

 
 Federal crack cocaine offenders consistently have received substantially longer 
sentences than powder cocaine offenders, and the difference in sentence length between  
these two groups of offenders has widened since 1992.  As Figure 2-2 shows, this increase 
largely results from an overall decline in average sentences for powder cocaine offenses (99 
months in 1992 to 85 months in 2006), while the average sentences for crack cocaine 
offenses remained stable during the same period (124 months in 1992 and 122 months in 
2006).  This difference steadily increased between 1992 and 1997 and leveled out from 1997 
through 2004 (Fig. 2-2).  Figure 2-3 combines the average sentence data provided in Figure 
2-2 and displays the percent difference between powder cocaine sentences and crack cocaine 
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sentences for the same period.  Between 1997 and 2004, the difference in average sentence 
was relatively stable, with crack cocaine sentences between 49.4 percent and 55.8 percent 
longer than powder cocaine sentences.  In 2005 and 2006, the difference in average sentences 
narrowed somewhat with crack cocaine sentences 44.2 percent and 43.5 percent higher than 
powder cocaine sentences, respectively. 

 
As detailed throughout this chapter, these changes in average sentences are 

attributable to, among other things, changes in drug quantities involved, the occurrence of 
certain aggravating factors in the offenses, the impact of certain changes in statutory and 
guideline sentencing policy (e.g., the enactment of the “safety valve” sentence reduction for 
some non-violent offenders),31 and the criminal history of offenders. 

                                                           
31 USSG §5C1.2 (Limitation of Applicability of Statutory Minimum Sentences in Certain Cases) 
allows the court to sentence qualifying offenders below the quantity-based statutory mandatory 
minimum penalty.  In order to qualify for the safety valve, the defendant must not have more than one 
criminal history point, must not have used violence or weapons, must not have been an organizer or 
leader, must not have engaged in a continuing criminal enterprise, and must have provided, in a 
timely manner, all information about the offense to the Government.  In addition, the offense must not 
have resulted in death or serious bodily injury.  Pursuant to USSG §2D1.1(b)(9) offenders meeting 
the criteria set forth in USSG §5C1.2 also may be eligible for a two level offense level reduction. 
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B. OFFENSE AND OFFENDER CHARACTERISTICS 
 
Sentencing ranges for drug offenses sentenced under the federal sentencing guidelines 

are determined by drug quantity and type, the presence of aggravating factors (e.g., 
aggravating role, weapon involvement) and mitigating factors (e.g., minor role), and the 
offender’s criminal history.  This section provides trend data for these factors from the 1992 
through 2006 Fiscal Year datafiles, as well as complementary data from the 2000 and 2005 
Drug Samples.  The major conclusions that may be drawn from these data are: 
 

• The majority of federal cocaine offenders generally perform low-level 
functions, but the proportion of powder cocaine and crack cocaine wholesalers 
has increased since 2000. 

 
• The majority of federal cocaine offenses do not involve aggravating conduct. 
 
• Some types of aggravating conduct occur more often in crack cocaine than 

powder cocaine offenses. 
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• Historically, the majority of crack cocaine offenders are black.  Powder 
cocaine offenders are now predominately Hispanic. 

 
• While the average age of federal powder cocaine offenders has remained 

unchanged, the average age of crack cocaine offenders has increased. 
 

1. Demographics 
 
 This section updates the demographic data and trends presented in the 2002 
Commission Report.  The data from the Commission’s Fiscal Year datafiles provide 
information comparing race and ethnicity, citizenship, gender (offender characteristics which 
are not relevant in the determination of a sentence32), and age (a factor which is not 
ordinarily relevant in determining whether a departure from the guidelines is warranted33) for 
federal powder cocaine and crack cocaine offenders. 
 
 Table 2-1 presents the demographic characteristics of federal cocaine offenders.  
Historically the majority of crack cocaine offenders are black, but the proportion steadily has 
declined since 1992:  91.4 percent in 1992, 84.7 percent in 2000, and 81.8 percent in 2006.  
Conversely, the proportion of white crack cocaine offenders has increased steadily from 3.2 
percent in 1992 to 5.6 percent in 2002, to 8.8 percent in 2006.  For powder cocaine, Hispanic 
offenders have comprised a growing proportion of cases.  In 1992, Hispanics accounted for 
39.8 percent of powder cocaine offenders.  This proportion increased to over half (50.8%) by 
2000 and continued increasing to 57.5 percent in 2006.  There has been a corresponding 
decrease in the proportion of white offenders for powder cocaine, comprising 32.3 percent of 
offenders in 1992, decreasing by approximately half to 17.8 percent by 2000, and continuing 
to decrease to 14.3 percent by 2006. 
 
 Nearly all crack cocaine offenders are United States citizens (96.4% in 2006, which is 
consistent with the rates in 1992 and 2000), reflecting the fact that this form of the drug 
almost exclusively is produced and trafficked domestically.  See Chapter 4.  In contrast, in 
2006 only 60.6 percent of powder cocaine offenders were United States citizens, continuing a 
steady decline of United States citizens convicted of powder cocaine offenses since 1992 and 
reflecting the international aspects of the powder cocaine trade that are absent for crack 
cocaine.34 
 
 The two drug types are more similar in other demographic measures.  Male offenders 

comprised the overwhelming majority of offenders for both drug types (90.2% of powder  

                                                           
32 See USSG §5H1.10. 
 
33 See USSG §5H1.1. 
 
34 See Drug Enforcement Administration, U.S. Department of Justice, Drugs of Abuse 33 (2005).  
Cocaine hydrochloride is processed in and exported from South America.  Crack cocaine is produced 
in the United States using the imported powder cocaine. 
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Table 2-1 
Demographic Characteristics of Federal Cocaine Offenders 

Fiscal Years 1992, 2000, and 2006 
 

 Powder Cocaine  Crack Cocaine 
 1992  2000  2006  1992  2000  2006 
 N %  N %  N %  N %  N %  N %
Race/Ethnicity                  

White 2,113 32.3 932 17.8  821 14.3  74 3.2  269 5.6  474 8.8
Black 1,778 27.2 1,596 30.5  1,550 27.0  2,096 91.4  4,069 84.7  4,411 81.8
Hispanic 2,601 39.8 2,662 50.8  3,296 57.5  121 5.3  434 9.0  452 8.4
Other 44 0.7 49 0.9  66 1.2  3 0.1  33 0.7  56 1.0
Total 6,536 100.0 5,239 100.0  5,733 100.0  2,294 100.0  4,805 100.0  5,393 100.0

                
Citizenship                  

U.S. Citizen 4,499 67.7 3,327 63.9  3,463 60.6  2,092 91.3  4,482 93.4  5,195 96.4
Non-Citizen 2,147 32.3 1,881 36.1  2,256 39.4  199 8.7  318 6.6  196 3.6
Total 6,646 100.0 5,208 100.0  5,719 100.0  2,291 100.0  4,800 100.0  5,391 100.0

                  
Gender                  

Female 787 11.8 722 13.8  561 9.8  270 11.7  476 9.9  461 8.5
Male 5,886 88.2 4,518 86.2  5,179 90.2  2,032 88.3  4,330 90.1  4,936 91.5
Total 6,673 100.0 5,240 100.0  5,740 100.0  2,302 100.0  4,806 100.0  5,397 100.0
                  

Average Age Average=34   Average=34  Average=34   Average=28  Average=29  Average=31
 
This table excludes cases missing information for the variables required for analysis. 
 
SOURCE: U.S. Sentencing Commission, 1992, 2002, and 2006 Datafiles, MONFY92, USSCFY00, and USSCFY06.  
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 cocaine offenders and 91.5% of crack cocaine offenders) in Fiscal Year 2006, which is 
consistent with federal drug offenders generally across drug type and over time.  There is a 
small difference in the average age of powder cocaine and crack cocaine offenders, with 
powder cocaine offenders being slightly older. 
 
 The age trend since 1992 indicates stability in the average age of powder cocaine 
offenders (34 years in 1992 and 2006).  This differs from the trend in crack cocaine 
offenders, whose average age increased across the same years from 28 to 29 to 31 years of 
age.35  The aging of federal crack cocaine offenders is consistent with testimony received 
from Professor Al Blumstein and Dr. Bruce Johnson, who link the aging of crack cocaine 
traffickers to the reduction in violence in crack cocaine street markets.  See Chapter 4. 

 
2. Offender Function 

 
 To provide a more complete profile of federal cocaine offenders, particularly their 
function in the offense, the Commission undertook a special coding and analysis project to 
supplement the data reported in the 2002 Commission Report.  This section reports data from 
the recent project as well as that reported in the 2002 Commission Report.  The 
methodologies used in these two projects are described in Appendix A.  Using actual cases 
sentenced after the date of the Booker decision, this analysis project assessed the function 
performed by drug offenders as part of the offense. 
 
 Offender function was determined by a review of the narrative in the offense conduct 
section of the Presentence Report independent of any application of sentencing guideline 
enhancements, reductions, or drug quantity and, therefore, does not indicate a court 
determination of function in the offense.  Furthermore, offender function was assigned based 
on the most serious trafficking function performed by the offender in the drug distribution 
offense and, therefore, provides a measure of culpability based on the offender’s level of 
participation in the offense, independent of the offender’s quantity-based offense level in the 
Drug Quantity Table in the drug trafficking guideline.  Offenders at higher levels of the drug 
distribution chain are presumed to be more culpable based on their greater responsibilities 
and higher levels of authority as compared to other participants in the offense.  
 

Each offender was assigned to one of 21 separate function categories based on his or 
her most serious conduct described in the Presentence Report.  Terms used to describe 
offender function do not necessarily correlate with guideline definitions of similar terms.  For 
example, as seen below, the definition of manager/supervisor used in the coding project to 
describe offender function does not match the guideline definition of manager or supervisor 
in USSG §3B1.1 (Aggravating Role).  The 21 categories were combined into eight categories 
to facilitate analysis and presentation of the data.  The eight analytic categories are listed 
below with brief descriptions of the conduct involved.  A complete list of the 21 function 
categories and definitions appears in Appendix A.  Function categories are displayed on the 
figures in this chapter in decreasing order of culpability from left to right.  The categories 

                                                           
35 For a graphic representation of this trend, see Figure 4-1 in Chapter 4. 
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described below represent a continuum of decreasing culpability ranging from importer/high-
level supplier to user only.   
 

• Importer/high-level supplier:  Imports or supplies large quantities of drugs, is 
near the top of the distribution chain, and has ownership interest in the drugs. 

 
• Organizer/leader/grower/manufacturer/financier/money launderer:  Organizes 

or leads a drug distribution organization, cultivates or manufactures a 
controlled substance, or provides money for importation or distribution of 
drugs, or launders sales proceeds. 

 
• Wholesaler:  Sells more than retail/user-level quantities (more than one ounce) 

in a single transaction, purchases two or more ounces in a single transaction, 
or possesses two ounces or more on a single occasion, or sells any amount to 
another dealer for resale. 

 
• Manager/supervisor:  Takes instruction from higher-level individual and 

manages a significant portion of drug business, supervises at least one other 
co-participant but has limited authority. 

 
• Pilot/captain/bodyguard/chemist/cook/broker/steerer:  Pilots vessel or aircraft, 

provides personal security for another co-participant, produces drugs but is 
not the principal owner, arranges for drug sales by directing potential buyers 
to potential sellers. 

 
• Street-level dealer:  Distributes retail quantities (less than one ounce) directly 

to users. 
 

• Courier/mule:  Transports or carries drugs with the assistance of a vehicle or 
other equipment, or internally, or on his or her person. 

 
• Renter/loader/lookout/enabler/user/all others:  Performs limited, low-level 

functions such as providing a location for drug transactions, runs errands, 
knowingly permits conduct to take place, possesses small amount of drugs for 
personal use (includes offenders whose function was not determinable from 
the description in the Presentence Report). 
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Figure 2-4 shows the offender function category distributions for powder cocaine and 
crack cocaine offenders from the 2005 Drug Sample.  As in 2000, the function category with 
the largest proportion of powder cocaine offenders remains couriers/mules (33.1%) and for 
crack cocaine offenders, street-level dealers (55.4%).  While this concentration of functions 
is consistent with the 2000 Drug Sample, some changes had occurred by 2005. 
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 The concentration of powder cocaine offenders in low-level functions shifted 
somewhat toward higher level functions between 2000 and 2005.  In the 2000 Drug Sample, 
street-level dealers (28.5%) and couriers/mules (31.4%) combined to account for more than 
half (59.9%) of powder cocaine offenders (Fig. 2-5).  In 2005, these two functions accounted 
for only 40.4 percent of powder cocaine offenders.  The decrease in the proportion of these 
two lower level functions seems to be attributable to a shift from street-level dealing (28.5% 
of offenders in 2000 compared to 7.3% in 2005) to wholesaling (12.3% of offenders in 2000 
compared to 24.1% in 2005). 
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Figure 2-5
Most Serious Function for Powder Cocaine Offenders 

(Based on Conduct Described in the Presentence Report)
FY2000 and FY2005 Drug Samples
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 Crack cocaine offenders also are concentrated in lower level functions.  In contrast to 
powder cocaine, however, crack cocaine offenders continue to cluster only in the street-level 
dealer category.  Approximately two-thirds (66.5%) of crack cocaine offenders were street-
level dealers in the 2000 sample, but this proportion decreased to 55.4 percent in 2005 (Fig. 
2-6).  As with powder cocaine, there was a corresponding increase in crack cocaine 
wholesalers, from 9.1 percent in 2000 to 22.7 in 2005. 
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Figure 2-6
Most Serious Function for Crack Cocaine Offenders 

(Based on Conduct Described in the Presentence Report)
FY2000 and FY2005 Drug Samples
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The sources of the two drugs likely account for these differences in offender function.  
Figure 2-7 demonstrates the different trafficking patterns for each type of cocaine by 
illustrating the geographic scope of each type of offense.  Powder cocaine is produced 
outside the United States and must be imported.  The trafficking of powder cocaine requires 
couriers to bring the cocaine into the United States and other mid- and low-level participants 
to distribute it throughout the country.  Supporting this fact is the large proportion of powder 
cocaine offenses, nearly two-thirds (60.2%), that are international (42.0%) or national 
(18.2%) in scope.  In contrast, with rare exception, crack cocaine is produced and distributed 
domestically and the international courier/mule component largely is absent.  This fact also is 
supported by the data in Figure 2-7 showing that a small proportion of crack cocaine offenses 
(6.0%) are either national or international in scope, and more than half (56.6%) occur at the 
neighborhood level.  These data on geographic scope further underscore the function data 
reported above that couriers/mules predominate in powder cocaine offenses and street-level 
dealers predominate in crack cocaine offenses.  

 

 
 3. Wholesalers 
 
 Due to the increase in wholesalers noted in the 2005 Drug Sample, the Commission 
undertook further analysis of the offenders in this group to learn more about their activities.  
An offender was categorized as a wholesaler if his offense conduct as described in the 
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Figure 2-7 
Geographic Scope of Powder Cocaine and Crack Cocaine Offenses
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Presentence Report indicated that the offender sold any drug quantity to an individual who 
resold the drugs, sold more than a retail or user level quantity (i.e., more than one ounce) of 
the drug in a single transaction, or possessed or purchased in a single transaction more than 
two ounces of the drug.  The quantities used in this definition are consistent with the findings 
from the literature regarding the organization and distribution patterns of drug trafficking 
organizations discussed in Chapter 5. 
 
 Despite the fact that the wholesaler function is defined as transactions of one ounce or 
more, the median quantity bought or sold by these offenders is much greater for both forms 
of the drug.  Figure 2-8 shows, for powder cocaine and crack cocaine wholesalers, the 
median largest single quantity associated with the conduct defining the wholesaler category:  
sale, purchase, or possession.  Overall, the median wholesale amounts for powder cocaine 
(ranging from 549.1 grams to one kilogram) are substantially greater than for crack cocaine 
(ranging from 55.4 grams to 141.8 grams). 
 

 
 As discussed above, the offender function distribution in Figure 2-4 illustrates the 
most serious function the offender performed.  The Commission also analyzed the most 
frequent function of powder cocaine and crack cocaine wholesalers.  As to those offenders 
for whom wholesaler was the most serious function performed in the drug trafficking 
enterprise, (24.1% of powder cocaine offenses and 22.7% of crack cocaine offenses in the 
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2005 Drug Sample), wholesaler also was the function most frequently performed.  In some 
cases, however, the most serious function described in the Presentence Report is a step or 
two above the most frequently performed function.  As Figure 2-9 shows, 7.8 percent of 
powder cocaine wholesalers most frequently performed functions less serious than 
wholesaler.  Slightly more than one-third (36.9%) of crack cocaine wholesalers most often 
performed less culpable functions.36  For these offenders, classification as a wholesaler may 
overstate their overall culpability as measured by most serious function.   
 

 
4. Drug Quantity 

 
 Drug type and quantity are the two primary factors that determine offense levels 
under the federal sentencing guidelines, combining to establish the base offense level for 
drug trafficking offenses.37  Figure 2-10 shows the distribution of quantity-driven base 

                                                           
36 The 2000 Drug Sample data show a similar distribution, that is, 3.1 percent of powder cocaine 
wholesalers and 20.5 percent of crack cocaine wholesalers most commonly acted in less serious roles 
in the drug trafficking offense.  Additional analysis of wholesalers can be found in Appendix A. 
 
37 Final offense level (offense severity) and criminal history score comprise the vertical and horizontal 
axes of the sentencing table, respectively.  Offense level values increase or decrease based on 
offender conduct, and the intersection of these calculated values determines the sentencing guideline 
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offense levels for powder cocaine and crack cocaine offenders.  The distribution of offenders 
across base offense levels is similar for both drug types.  The overwhelming majority of both 
powder cocaine (85.5%) and crack cocaine (91.2%) offenders receive base offense levels of 
26 or greater (that is, drug quantities at or above the five-year mandatory minimum threshold 
quantity).  For both powder cocaine (19.7%) and crack cocaine offenders (26.7%), base 
offense level of 32 (which corresponds to the threshold quantities for the ten-year statutory 
mandatory minimum) is received most often, followed by base offense level 26 (18.8% of 
powder cocaine offenders and 20.9% of  crack cocaine offenders).  This base offense level 
distribution tends to support testimony that federal law enforcement targets offenses at the 
point they involve the minimum quantity thresholds for prosecution.38 

                                                                                                                                                                                    
range for the offense.  Base offense level 43 is applicable under drug trafficking guideline: USSG 
§2D1.1(a)(1) for violations of specific subsections of title 21, United States Code, and resulting death 
or serious bodily injury from use of the substance for offenders with one or more prior convictions for 
a similar offense.  Base offense level 38 can be applied both based on the Drug Quantity Table and 
pursuant to USSG §2D1.1(a)(2) for violations of specific subsections of title 21, United States Code 
resulting death or serious bodily injury from use of the substance.  In addition, §2D1.1(a)(3) provides 
for reductions in quantity-based base offense levels for offenders receiving mitigating role reductions 
under USSG §3B1.2. 
 
38 See Statement of R. Alexander Acosta, United States Attorney, Southern District of Florida, to the 
USSC, regarding Cocaine Sentencing Policy, November 14, 2006, at Tr. 50. 
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 Figure 2-11 shows the median drug weights for powder cocaine and crack cocaine 
offenses at guideline base offense levels of 26 through 36 (for those offenders who did not 
receive the “mitigating role cap” as provided in USSG §2D1.1(a)(3)).39  Base offense level 
32, the level comprising the largest proportion of both powder cocaine and crack cocaine 
offenses, includes drug quantities that trigger the ten-year statutory mandatory minimum 
penalty and provides for a sentencing guideline range of 121-151 months.40  The median 
drug weights for the powder cocaine and crack cocaine offenses at base offense level 32 are 
8.045 kilograms and 79.8 grams, respectively.   
 

                                                           
39 The majority of base offense levels for powder cocaine (85.5%) and crack cocaine (91.2%) offenses 
were quantity based and at level 26 or higher.  Cases with base offense levels of 38 have been 
excluded because, as the highest base offense level on the Drug Quantity Table, this category has no 
upper limit for drug quantity.  The very large drug quantities for some offenses at this base offense 
level make presentation of results impractical.  For example, in Fiscal Year 2006 the single largest 
drug quantities for powder cocaine and crack cocaine offenders with base offense levels of 38 were 
12,000,000 grams and 500,000 grams, respectively. 
 
40 This is the applicable sentencing guideline range for offenders in Criminal History Category I with 
little or no prior criminal history. 
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Base offense level 26, the level comprising the second largest proportion of both 
powder cocaine and crack cocaine offenses, includes drug quantities that trigger the five-year 
statutory mandatory minimum penalties and provides for a sentencing guideline range of 63-
78 months.41  The median drug weights for the powder cocaine and crack cocaine offenses at 
base offense level 26 are 1,000 grams and 10.5 grams, respectively.  Thus for both base 
offense levels 26 and 32, the median drug quantities are approximately 100 times greater for 
powder cocaine than for crack cocaine, as would be expected given the 100-to-1 drug 
quantity ratio.42 
 

 

                                                           
41 This is the applicable sentencing guideline range for offenders in Criminal History Category I with 
little or no prior criminal history. 
 
42 The 100-to-1 drug quantity ratio between powder cocaine and crack cocaine offenses is provided 
for by federal statute as the basis for quantity thresholds that determine the statutory mandatory 
minimum sentences. 
 

DRAFT

1,000.0
2,895.0 4,003.8

8,045.0

24,015.0

750.0

75,470.0

243.579.842.210.5 25.7
0

15,000

30,000

45,000

60,000

75,000

26 28 30 32 34 36

Powder Cocaine Crack Cocaine

Grams

Base Offense Level
Only cases sentenced under USSG §2D1.1 (Drug Trafficking) with complete guideline application information and a primary drug type of powder cocaine or crack cocaine are included 
in this figure. Cases receiving the Mitigating Role Cap (USSG §2D1.1(a)(3)) are excluded from this figure.  This figure excludes cases with missing information for the variables 
required for analysis. 

SOURCE: U.S. Sentencing Commission, 2006 Datafile, USSCFY06.

Figure 2-11
Median Drug Weight for Powder Cocaine and Crack Cocaine Offenders 

FY2006



 

 28

 Most cocaine offenders in the federal system are convicted of statutes carrying a five-
or ten-year mandatory minimum penalty.  In Fiscal Year 2006, 79.1 percent of powder 
cocaine offenders and 79.9 percent of crack cocaine offenders were convicted of statutes 
carrying mandatory minimums.  Figures 2-12 and 2-13 show, for powder cocaine and crack 
cocaine offenses in the 2005 Drug Sample, respectively, the proportion of offenders in each 
function category exposed to mandatory minimum sentences based on drug quantity.43   
 

Exposure to mandatory minimum penalties does not decrease substantially with 
offender culpability as measured by offender function.  For example, 95.3 percent of the 
highest level powder cocaine offenders (importers/high-level suppliers) faced mandatory 
minimum penalties, as did more than 80.8 percent of powder cocaine couriers/mules, the 
most prevalent offender function for powder cocaine. 
 

 

                                                           
43 Figures 2-12 and 2-13 demonstrate the differential in the percentage of powder cocaine defendants 
who face but are not sentenced to mandatory minimum penalties versus crack cocaine defendants 
who are convicted of but are not sentenced to mandatory minimum penalties. 
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 Similarly, among crack cocaine offenders there is little distinction across function in 
exposure to some mandatory minimum penalties.  At least 90 percent of crack cocaine 
offenders in the three most culpable offender function categories were subject to mandatory 
minimum penalties (Fig. 2-13).  Additionally, the majority (73.4%) of street-level dealers, 
the most prevalent type of crack cocaine offenders, were subject to mandatory minimum 
penalties. 
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 Average imprisonment terms for cocaine offenders in each of the offender function 
categories reflect the mandatory minimum distributions described above.  For both types of 
cocaine the longest prison terms were imposed for offenders in the two most serious function 
categories, offenders who most often were exposed to ten-year (or more) mandatory 
minimum penalties (Fig. 2-14).  Powder cocaine importers/high-level suppliers and 
organizers/leaders/growers/ manufacturers/financiers/money launderers had average prison 
terms of 122 months and 157 months, respectively.  The same two groups of crack cocaine 
offenders, importers and organizers, had average prison terms of 148 months and 207 
months, respectively.  The most substantial differences between powder cocaine and crack 
cocaine offenders illustrated in Figure 2-14 are the longer sentences for street-level dealers of 
crack cocaine (97 months compared to 48 months for powder cocaine offenders) and 
wholesalers of crack cocaine (142 months compared to 78 months for powder cocaine 
offenders). 
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5. Aggravating Conduct 
 

Only a minority of powder cocaine offenses and crack cocaine offenses involve the 
most egregious aggravating conduct, but the presence of this conduct has increased for both 
forms of the drug since 2000.  In addition, aggravating conduct continues to occur more often 
in crack cocaine than in powder cocaine offenses. 
 

The federal sentencing guidelines provide for increased sentences in cases where 
aggravating conduct (e.g., weapon possession) is present, and the application rates of such 
enhancements are collected in the Commission’s Fiscal Year datafiles.  The 2000 and 2005 
Drug Samples supplement that information with analysis of whether such aggravating 
conduct occurred, regardless of whether the guideline or statutory sentencing enhancements 
for that conduct were applied by the sentencing court, as well as whether other aggravating 
conduct that is not currently covered by a guideline sentencing enhancement.  The latter 
analysis was based on a review of the offense conduct narrative in the Presentence Report 
and does not reflect findings by the sentencing court.  The following is an analysis of the 
aggravating conduct based on both the Commission’s Fiscal Year 2000 and 2006 datafiles 
and the 2000 and 2005 Drug Samples.      

 
a.  Weapon Involvement 

 
Weapon involvement, by any measure, is the most common aggravating conduct in 

both powder cocaine and crack cocaine offenses but is present in only a minority of both 
powder cocaine and crack cocaine offenses.  However, weapon involvement, broadly 
defined, has increased since 2000 in both powder cocaine and crack cocaine offenses, and 
crack cocaine offenses continue to involve this conduct more often than powder cocaine 
offenses.  
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Figure 2-15 shows weapon involvement data from the 2000 and 2005 Drug Samples.  
In these samples, weapon involvement is defined as weapon involvement in the offense by 
any participant, a broad definition that ranges from weapon use by the offender to mere 
access to a weapon by an un-indicted co-participant.  In 2000, 25.4 percent of powder 
cocaine offenses and 35.2 percent of crack cocaine offenses involved weapons under this 
definition.  The rate of weapon involvement increased to 27.0 percent for powder cocaine 
offenses and 42.7 percent for crack cocaine offenses in 2005 under this definition.   
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Using a narrower measure of weapon involvement also indicates an increase in 
weapon use in crack cocaine offenses but not in powder cocaine offenses.  This measure 
relies exclusively on offender conduct and excludes weapon involvement by others in the 
offense.  Using this narrower measure, powder cocaine offenders had access to, possession 
of, or used a weapon in 15.7 percent of cases in 2005 compared to 17.6 percent in 2000 (a 
decrease of 1.9 percentage points).  Crack cocaine offenders, however, had access to, 
possession of, or used a weapon in 32.4 percent of cases in 2005 compared to 25.5 percent in 
2000 (an increase of 6.9 percentage points).  (See Figure 2-16; see also Figure 17 in 2002 
Commission Report). 
 

 
The finding that only a minority of powder cocaine and crack cocaine offenses 

involve weapons (using the narrower measure) is consistent with the 2000 Drug Sample, that 
showed 17.6 percent of powder cocaine and 25.5 percent of crack cocaine offenders had  
weapon involvement.  Moreover, like the 2000 Drug Sample, when examining only offenses 
in which weapons were accessible, possessed, or used by the offender, the nature of the 
weapon involvement tended to be relatively less aggravated in nature.  Powder cocaine 
offenders used a weapon in only 0.8 percent of the cases (compared to 1.2% in 2000) and 
crack cocaine offenders used a weapon in only 2.9 percent of the cases (compared to 2.3% in 
2000).  Weapon use by the offender continues to occur in only a minority of both powder 
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cocaine and crack cocaine offenses, as evidenced by the fact that 84.3 percent of powder 
cocaine and 67.6 percent of crack cocaine offenders had no weapon involvement in 2005.   
 
 The current federal sentencing scheme provides two alternative means for increasing 
sentences for weapon possession in drug trafficking offenses, and application rates of these 
sentencing enhancements provide an even narrower measure of weapon involvement.  
Federal drug offenders with weapons may be either convicted under 18 U.S.C. § 924(c) 
(involving possession of a firearm in relation to a drug trafficking offense) or, alternatively, 
they may be subject to application of the weapon enhancement in the drug trafficking 
guideline.44 
 
 The bar charts in Figure 2-16 show that not all cocaine offenders whose offense 
conduct include weapon involvement (based on the offense conduct narrative in the 
Presentence Report) receive guideline or statutory sentencing enhancements for this conduct.  
More than 40 percent of powder cocaine offenders who had access to, possession of, or used 
a weapon received neither the guideline weapon enhancement nor a conviction under 18 
U.S.C. § 924(c).  Similarly, nearly one-third (30.3%) of crack cocaine offenders who at least 
had access to a weapon received neither weapon enhancement.  The fact that weapon 
enhancements were not applied to seemingly eligible offenders may be attributed to various 
factors (e.g., evidentiary issues, plea bargaining, etc.). 
 
 Figure 2-17 shows trends in the application rates of statutory and guideline weapon 
enhancements for all cocaine offenses sentenced between 1995 and 2006.45  Figure 2-17 
indicates that, since 2000, application rates of sentencing enhancements for weapon 
involvement have increased for both powder cocaine (10.6% to 13.0%) and crack cocaine 
(21.6% to 26.5%) offenses.  This increase largely is attributable to an increase in convictions 
under 18 U.S.C. § 924(c).  Between 2000 and 2006, the proportion of powder cocaine 
offenders receiving a statutory weapon enhancement more than doubled, increasing from 2.4 
percent to 4.9 percent.  The trend for crack cocaine offenses is similar with rates of statutory 
weapons enhancements increasing from 4.0 percent in 2000 to 10.9 percent in 2006. 
 

                                                           
44 A conviction under 18 U.S.C. § 924(c) requires a mandatory minimum consecutive sentence of at 
least five years, seven years, or ten years, depending on whether the weapon was possessed, 
brandished, or discharged, and the guideline enhancement at USSG §2D1.1(b)(1) provides for an 
increase of two offense levels for possession of a dangerous weapon, an approximate 25 percent 
increase in sentence.  Offenders are eligible for one or the other but generally not both, except in very 
rare circumstances. 
 
45 The lines in Figure 2-17 show the combined application rates of both the statutory and guideline 
weapon enhancements and the bars show the individual application rates for each enhancement.   
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Crack cocaine offenders consistently have been more likely than powder cocaine 
offenders to receive statutory or guideline weapon enhancements, and this difference has 
increased over time.  In 2000, 21.6 percent of crack cocaine offenders received one of the 
weapon-related sentencing enhancements, compared to 10.6 percent of powder cocaine 
offenders, a difference of 11 percentage points.  This difference increased to 13.5 percentage 
points by 2006, when the percentage of crack cocaine offenders receiving either of the two 
sentencing enhancements increased somewhat to 26.5 percent and the percentage of powder 
cocaine offenders increased slightly to 13.0 percent. 

 
 

 
  

DRAFT Figure 2-17                                                              
Trends in Weapon Enhancements for Powder Cocaine                

and Crack Cocaine Offenses
FY1995-FY2006

Only cases sentenced under USSG §2D1.1 (Drug Trafficking) with complete guideline application information and a primary drug type of powder cocaine or crack cocaine are included in this 
figure. Weapon Conviction indicates a conviction under 18 U.S.C. § 924(c) and accompanying mandatory sentence. Guideline Enhancement indicates application of the weapon sentencing 
enhancement pursuant to §2D1.1(b)(1). The lines combine the two weapon enhancements to demonstrate the overall trend from Fiscal Year 1995 to Fiscal Year 2006 for both drug types. This 
figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 1995-2006 Datafiles, MONFY95-USSCFY06.
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The 2005 Drug Sample data in Figure 2-18 show the application rates of the 
combined guideline and statutory weapon enhancements for cocaine offenders in each 
offender function category.  Crack cocaine offenders consistently have received weapon 
enhancements at a greater rate than powder cocaine offenders for the five most serious 
offender functions.  Weapon enhancement rates were nearly equal for powder cocaine 
offenders and crack cocaine offenders at the low-level functions of street-level dealer (23.8% 
for powder cocaine offenses versus 22.4% for crack cocaine offenses), courier/mule (2.0% 
for powder cocaine offenses versus 0.0% crack cocaine offenses), and 
renter/loader/lookout/enabler/user/all others (13.1% for powder cocaine offenses versus 
12.7% crack cocaine offenses).   
 

 
b. Violence 

 
Contrary to the pattern for weapon involvement, the prevalence of violence decreased 

for both powder cocaine and crack cocaine offenses and, continuing a trend identified in the 
2002 Commission Report, continues to occur in only a minority of offenses.  Violence 
continues to occur more often in crack cocaine cases than in powder cocaine cases.   
 

Although several guidelines contain specific guideline enhancements covering 
conduct indicative of violence, such as bodily injury or threat, the drug trafficking guideline 
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Figure 2-18                                                              
Statutory and Guideline Weapon Enhancements Applied to 

Powder Cocaine and Crack Cocaine Offenses for Each Offender Function
FY2005 Drug Sample
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does not.  Therefore, the Commission cannot use its Fiscal Year datafiles to measure this 
conduct in drug offenses.  Instead, the Commission analyzed the 2000 and 2005 Drug 
Samples to find cases where violence was described in the offense conduct narrative in the 
Presentence Report.  An offense was defined as “violent” if any participant in the offense 
made a credible threat, or caused any actual physical harm, to another person.  Using this 
relatively broad definition, violence decreased in powder cocaine offenses from 9.0 percent 
in 2000 to 6.2 percent in 2005, and decreased in crack cocaine offenses from 11.6 percent in 
2000 to 10.4 percent in 2005.  (Fig. 2-19).  In addition, actual injury continued to be rare in 
both powder cocaine and crack cocaine offenses, occurring in 3.1 percent and 5.5 percent, 
respectively. 
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Figure 2-20 provides data on the specific types of violence that occurred in those 
cocaine offenses that involved violence.  For both powder cocaine (3.2%) and crack cocaine 
(4.9%) offenses, threats were the most common form of violence documented.  Actual bodily 
injury or death occurred in a very small minority of both powder cocaine (1.5% and 1.6%, 
respectively) and crack cocaine (3.3% and 2.2%, respectively) offenses. 
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Classifications were based on descriptions of conduct found in the offense conduct section of the Presentence Report. These classifications may not reflect court findings on application of specific 
guideline enhancements. This figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 2005 Sample.

Figure 2-20
Violence Involvement in Powder Cocaine and Crack Cocaine Offenses

FY2005 Drug Sample
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c. Protected Individuals and Locations 
 
 The involvement of co-participants under 18 years of age, rare in both powder 
cocaine and crack cocaine offenses, decreased for both drug types from 2000 to 2005.  In 
2000, 1.8 percent of powder cocaine offenses and 4.2 percent of crack cocaine offenses 
involved minors as co-participants, and these figures decreased to 1.7 percent and 2.5 
percent, respectively, in 2005.  The proportion of cocaine offenses that occurred in a 
protected location46 increased for both drug types between 2000 and 2005, but these offenses 
continued to occur infrequently.  In 2000, 0.9 percent of powder cocaine offenses and 4.5 
percent of crack cocaine offenses occurred in a protected location.  Each increased slightly to 
1.1 percent and 5.1 percent, respectively, in 2005.  See Figure 2-19. 
 
 The other aggravating conduct depicted in Figure 2-19, sale to a minor and sale to a 
pregnant woman, occurred in less than one percent of cocaine offenses in both 2000 and 
2005. 
 

6. Role Adjustments 
 
 Under the federal sentencing guidelines, an offender’s role in the offense, as 
determined by the sentencing court, may impact the final sentencing range.  Guideline role 
adjustments,47 whether aggravating or mitigating, have been applied at different rates in 
powder cocaine and crack cocaine offenses.   
 

                                                           
46 This conduct is described in 21 U.S.C. § 860. 
 
47 Guideline role adjustments refer to the two to four level offense level increase for an offender’s 
aggravating role in the offense pursuant to USSG §3B1.1 (which includes those whose role in the 
offense is an organizer or leader of five or more participants (or otherwise extensive criminal 
activity), a manager or supervisor of five or more participants (or otherwise extensive criminal 
activity), or an organizer, leader, manager, or supervisor in any other way).  The two to four level 
offense level reduction for an offender’s mitigating role in the offense pursuant to USSG §3B1.2 
includes offenders whose role in the offense was minimal or minor (or between minimal and minor). 
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Aggravating role enhancements consistently have been applied at relatively low rates 

for both powder cocaine and crack cocaine offenses.  Figure 2-21 illustrates the trend in 
aggravating role enhancement rates for powder cocaine and crack cocaine offenders from 
1992 through 2006.  During this period, rates of aggravating role enhancements have 
remained relatively low, have been nearly equal for the two types of cocaine, and have 
decreased for both powder cocaine and crack cocaine offenders.  The proportion of powder 
cocaine offenders receiving an aggravating role adjustment decreased from 11.7 percent in 
1992 to 6.6 percent in 2006.  Similarly, the proportion of crack cocaine offenders receiving 
an aggravating role adjustment decreased from 9.0 percent in 1992 to 4.3 percent in 2006.   
  

DRAFT

Percent

Only cases sentenced under USSG §2D1.1 (Drug Trafficking) with complete guideline application information and a primary drug type of powder cocaine or crack cocaine are included in this 
figure. This figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 1992-2006 Datafiles, MONFY92 – USSCFY06,  2004 Pre-Blakely Only Cases (October 1, 2003 – June 24, 2004), and 2005 Post-Booker Only Cases 
(January 12, 2005 – September 30, 2005).

Figure 2-21                                                              
Trend in Application of Aggravating Role Adjustment (USSG §3B1.1)             

in Powder Cocaine and Crack Cocaine Offenses
FY1992-FY2006
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Conversely, mitigating role reductions historically have been applied in powder 
cocaine offenses at rates two to three times higher than in crack cocaine offenses.  The higher 
application rate of mitigating role reductions for powder cocaine is shown in Figure 2-22.  
Between 1992 and 2006 the proportion of powder cocaine offenders receiving mitigating role 
reductions increased (from 16.4% to 19.2%), while the proportion of crack cocaine offenders 
receiving mitigating role reductions decreased to a similar degree (from 9.3% to 6.2%).  This 
trend represents a near doubling of the difference between the two types of cocaine from a 
7.1 percentage point difference in 1992 to a 13 percentage point difference in 2006. 
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Only cases sentenced under USSG §2D1.1 (Drug Trafficking) with complete guideline application information and a primary drug type of powder cocaine or crack cocaine are included in this 
figure. This figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 1992-2006 Datafiles, MONFY92 – USSCFY06,  2004 Pre-Blakely Only Cases (October 1, 2003 – June 24, 2004), and 2005 Post-Booker Only Cases 
(January 12, 2005 – September 30, 2005).

Figure 2-22                                                              
Trend in Application of Mitigating Role Adjustment (USSG §3B1.2)              

in Powder Cocaine and Crack Cocaine Offenses
FY1992-FY2006
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Figures 2-23 and 2-24 show the application of the aggravating and mitigating role 
adjustments for each offender function category for powder cocaine and crack cocaine 
offenders, respectively.  The two figures represent offenders who met the guideline criteria 
for the aggravating role adjustment or the mitigating role adjustment, as determined by the 
sentencing court and independent of the offender function categories displayed.   
 
 The application rates of role adjustments for powder cocaine offenders also 
corroborate the offender functions as coded from the review of the Presentence Report (Fig. 
2-23.).  The powder cocaine offenders classified in the organizer/leader/grower/ 
manufacturer/financier/money launderer category had the highest rate, 51.4 percent, of 
aggravating role adjustments.  In contrast, couriers/mules had the highest rate, 44.4 percent, 
of mitigating role adjustments. 
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The application rates of role adjustments for crack cocaine offenders also support the 
offender function categories assessed in the Presentence Report reviews (Fig. 2-24).  Similar 
to powder cocaine, crack cocaine organizers/leaders/growers/manufacturers/financiers/ 
money launderers had the highest rates of aggravating role adjustments (52.6%), and crack 
cocaine couriers/mules had the highest rates (50.0%) of mitigating role adjustments.    
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Figure 2-24                                                             
Application of Role Adjustments for Each Offender Function 

Crack Cocaine Offenders
FY2005 Drug Sample
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7. Criminal History 
 
 While offense severity (based on drug type and quantity) is the preliminary 
determinant of the sentencing guideline range, an offender’s criminal history also plays a 
significant role.  In general, crack cocaine offenders have more extensive criminal histories 
than powder cocaine offenders.  Figure 2-25 illustrates this difference, showing the 
substantially lower rate of crack cocaine offenders (22.0%) in Criminal History Category I 
(containing offenders with little or no criminal history) compared to powder cocaine 
offenders (61.7%).  In addition, the proportion of crack cocaine offenders (24.5%) assigned 
to Criminal History Category VI (containing offenders with the most extensive criminal 
histories) is substantially greater than the proportion of powder cocaine offenders (7.1%) in 
that category. 
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Figure 2-25                                                              
Criminal History Category Distribution for Powder Cocaine 

and Crack Cocaine Offenders
FY2006
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An offender’s Criminal History Category, however, appears unrelated to the 
offender’s most serious function in the offense.  Figures 2-26 and 2-27 show the proportion 
of offenders in Criminal History Category I compared to the proportion of offenders in 
Criminal History Categories II through VI (combined) for each offender function category in 
the 2005 Drug Sample.  Little, if any, relationship between the two can be observed.  
Reflecting the overall Criminal History Category distribution for powder cocaine offenders, 
the largest proportion of offenders in each powder cocaine function are in Criminal History 
Category I (with the exception of organizers/leaders and street-level dealers)  (Fig. 2-26).  
Conversely, Figure 2-27 illustrates the overall Criminal History Category distribution for 
crack cocaine and shows that the largest proportion of offenders in each function category are 
in Criminal History Category II through VI (except importers/high-level suppliers). 
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Figure 2-26
Criminal History Category for Each Offender Function 

Powder Cocaine Offenders
FY2005 Drug Sample

Classifications were based on descriptions of conduct found in the offense conduct section of the Presentence Report. These classifications may not reflect court findings on application of specific 
guideline enhancements. This figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 2005 Sample.
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Figure 2-27
Criminal History Category for Each Offender Function 

Crack Cocaine Offenders
FY2005 Drug Sample

Classifications were based on descriptions of conduct found in the offense conduct section of the Presentence Report. These classifications may not reflect court findings on application of specific 
guideline enhancements. This figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 2005 Sample.
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Criminal History Category also does not appear related to the drug quantity involved 
in the offense.  Figure 2-28 shows that powder cocaine offenders tend to cluster in Criminal 
History Category I across three drug quantity groupings.  Forty-six percent of powder 
cocaine offenders with base offense levels less than 26 (less than 500 grams) are in Criminal 
History Category I.  Slightly greater proportions of powder cocaine offenders trafficking in 
larger drug quantities are in Criminal History Category I.  Specifically, 61.3 percent of 
powder cocaine offenders with base offense levels of 26-30 (at least 500 grams and less than 
five kilograms), and 66.2 percent of powder cocaine offenders with base offense levels of 32 
or greater (at least 15 kilograms or more) are in Criminal History Category I. 
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Similarly, Figure 2-29 shows that the largest proportion of crack cocaine offenders 
consistently are in Criminal History Category VI across base offense level categories:  24.9 
percent of offenders with base offense levels less than 26 (less than five grams), 24.4 percent 
of offenders with base offense levels of 26-30 (at least five grams and less than 50 grams), 
and 24.5 percent of offenders with base offense levels of 32 and greater (at least 50 grams or 
more). 
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8. Safety Valve 
 
 In 1994, Congress enacted the “safety valve” provision to provide nonviolent, low-
level, first-time drug offenders relief from mandatory minimum sentences.48  Under this 
provision, certain nonviolent drug offenders with little or no criminal history can receive the 
full benefit of applicable mitigating adjustments under the guidelines and receive sentences 
below mandatory minimum penalty levels.  On November 1, 1995, the Commission 
promulgated a specific offense characteristic in the drug trafficking guideline providing for a 
two-level reduction for offenders who meet the safety valve criteria and whose offense level 
is 26 or greater.  On November 1, 2001, the Commission expanded the scope of this 
provision to include offenders with offense levels less than 26.49 
 
 Powder cocaine offenders tend to qualify for the safety valve reduction much more 
often than crack cocaine offenders.  In Fiscal Year 2006, 48.4 percent of powder cocaine 
offenders received the safety valve reduction, compared to 15.4 percent of crack cocaine 
offenders.  As discussed above, crack cocaine offenders have more extensive criminal 
histories than powder cocaine offenders, and this factor most often disqualifies crack cocaine 
offenders from receiving safety valve reductions. 
 
 Other disqualifying factors generally are rare but occur more often in crack cocaine 
offenses, which also contributes to lower safety valve rates for crack cocaine offenses.  
Specifically, as demonstrated earlier, both weapon involvement and bodily injury occur more 
frequently among crack cocaine offenses than powder cocaine offenses. 
 

                                                           
48 Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 80001, 108 Stat. 
1796 (1994). 
 
49 In order to qualify for the safety valve, the defendant must have no more than one criminal history 
point, cannot have used violence or weapons, was not an organizer or leader, did not engage in a 
continuing criminal enterprise, and provided, in a timely manner, all information about the offense to 
the Government.  In addition, the offense must not have resulted in death or serious bodily injury.  
See USSG §5C1.2. 
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9. Sentences Relative to the Guideline Range 
 
 Following the decision in Booker,50 courts must calculate the applicable guideline 
range and consider the guideline range and guideline policy statements, including departures, 
when sentencing defendants.  In addition, courts must also consider the factors set forth in 18 
U.S.C. § 3553(a).  Outside the range sentences are those above or below the applicable 
guideline range.  Below-range sentences include both government sponsored below-range 
sentences and non-government sponsored below-range sentences.  Government sponsored 
below-range sentences include substantial assistance departures which, on motion of the 
government, permit the court to sentence below the otherwise applicable mandatory 
minimum sentence;51 early disposition programs which, upon motion of the Government, 
permit the court to depart (up to four levels below the guideline range) pursuant to a program 
authorized by the Attorney General for that district,52 and below-range sentences agreed to by 
the parties (e.g., pursuant to a plea agreement).  Other below-range sentences are imposed at 
the court’s discretion. 
 
  

                                                           
50 Supra note 4. 
 
51 See USSG §5K1.1 (Substantial Assistance to Authorities). 
 
52 See USSG §5K3.1 (Early Disposition Programs). 
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Trends in within, below, and above-range sentences have been similar for powder 
cocaine and crack cocaine cases over time, with the largest proportion of offenders for each 
drug type consistently sentenced within the applicable guideline range.  Figure 2-30 shows 
the similar trends in the rates of sentences relative to the guideline range for powder cocaine 
and crack cocaine offenders since the PROTECT Act.53  During the period between 2003 and 
2006, between one-half and two-thirds of both powder cocaine (ranging from 55.6% to 
65.9%) and crack cocaine (ranging from 52.0% to 64.9%) offenders were sentenced within 
the guideline range.  In addition, rates of government sponsored below-range, other below-
range, and above-range sentences were nearly identical for the two types of cocaine.   

 
 

 
  

                                                           
53 Pub. L. No. 108-21, 117 Stat. 650 (2003). 
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Figure 2-30 
Within Guideline Range and Out-of-Range Sentences for Powder Cocaine 

and Crack Cocaine Offenses
FY2003-FY2006
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Figure 2-31 shows the trend in sentences relative to the guideline range for powder 
cocaine offenses from 1992 through 2006.  Throughout this period, the majority of powder 
cocaine sentences were within the applicable guideline range (ranging from 55.6 % to 
66.1%).  The majority of below-range powder cocaine sentences were government 
sponsored,54 and the proportion of government sponsored below-range sentences increased 
somewhat between 1992 and 2006 from 29.0 percent to 33.3 percent.  During that same 
period, the proportion of other below-range sentences remained substantially lower than the 
proportion of government sponsored below-range sentences, but also has increased from 4.6 
percent to 10.3 percent. 
 

 

                                                           
54 In an effort to provide more detailed information regarding attribution of below-range sentences, 
the categories that comprise Government Sponsored Below-Range have expanded in recent years.  
Between 1992 and 2002 the category includes substantial assistance (USSG §5K1.1) departures only.  
For 2003, the category includes substantial assistance (USSG §5K1.1) and other government 
sponsored downward departures.  In 2004 the category includes substantial assistance (USSG 
§5K1.1), early disposition (USSG §5K3.1), and other government sponsored downward departures.  
In 2005 and 2006 the category includes substantial assistance (USSG §5K1.1), early disposition 
(USSG §5K3.1), other government sponsored downward departures, and other government sponsored 
variances. 
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 Figure 2-32 shows the trend in sentences relative to the guideline range for crack 
cocaine offenses from 1992 to 2006.  Between 1992 and 2006, the majority of crack cocaine 
sentences were within the applicable guideline range (ranging from 52.0% to 73.3%).  Also, 
similar to powder cocaine sentences, government sponsored below-range sentences account 
for the majority of below-range crack cocaine sentences and increased somewhat from 21.9 
percent in 1992 to 29.6 percent in 2006.   
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 The overwhelming majority of cocaine offenders were sentenced either within the 
guideline range or below the range pursuant to a government motion or agreement.  
Combining these two categories and using trend data from 1992 through 2006 for each drug 
type, Figure 2-33 illustrates that consistently more than 84.0 percent of powder cocaine and 
crack cocaine offenders were sentenced in conformance with the guidelines under this 
measure.  Put another way, fewer than 16.0 percent of cocaine sentences are below the 
guideline range without the express agreement by the government, as discerned from the 
sentencing documents received by the Commission. 
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Figure 2-34 shows the proportion of within-range sentences for powder cocaine and 
crack cocaine for each offender function in the 2005 Drug Sample.  The proportion of within-
range sentences for powder cocaine offenders is relatively consistent across offender 
function, ranging from 50.4 percent for couriers/mules to 62.4 percent for importers/high-
level suppliers.  In contrast, the proportion of within-range sentences for crack cocaine 
offenders varies substantially from 29.1 percent for renters/loaders/lookouts/enablers/ 
users/all others to 66.7 percent for importers/high-level suppliers. 
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Classifications were based on descriptions of conduct found in the offense conduct section of the Presentence Report. These classifications may not reflect court findings on application of specific 
guideline enhancements. This figure excludes cases with missing information for the variables required for analysis. 

SOURCE: U.S. Sentencing Commission, 2005 Sample.
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 As shown in Figure 2-35, above-range sentences also are similarly distributed across 
offender function for both powder cocaine and crack cocaine offenses.  The largest 
proportion of powder cocaine offenders receiving sentences above the guideline range are 
street-level dealers at 3.0 percent.  The highest rate of above-range sentences for crack 
cocaine offenders is for importers/high-level suppliers at 4.8 percent.  
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Figure 2-35                                                              
Rates of Above-Range Sentences for Each Offender Function                     

for Powder Cocaine and Crack Cocaine Offenses
FY2005 Drug Sample
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 As discussed above, government sponsored below-range sentences have accounted 
for the largest proportion of below-range sentences for both types of cocaine offenders over 
time.  Figure 2-36 shows, for the 2005 Drug Sample, the proportion of government 
sponsored below-range sentences for each offender function category for powder cocaine and 
crack cocaine offenders.  The highest rates of government sponsored below-range sentences 
are for couriers/mules (35.7% for powder cocaine offenders and 62.5 percent for crack 
cocaine offenders) and renters/loaders/lookouts/enablers/users/all others (30.3% for powder 
cocaine offenders and 50.9% for crack cocaine offenders). 
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Figure 2-37 illustrates the distribution of the three types of government sponsored 
below-range sentences55 across offender function categories for powder cocaine offenders in 
the 2005 Drug Sample.  Substantial assistance departures consistently account for the 
majority of government sponsored below-range sentences and apply to approximately one-
fourth of powder cocaine offenders across function category.  Courier/mule is the only 
offender function category that receives a substantial proportion of early disposition 
departures, accounting for 7.5 percent of courier/mule offenders (0.3% of powder cocaine 
wholesalers, a single offender, received an early disposition departure).  This factor reflects 
the trafficking patterns for powder cocaine, specifically that the drug is imported from other 
countries, frequently by non-citizens.56 

 

 

                                                           
55 The government sponsored below-range category includes substantial assistance (USSG §5K1.1), 
early disposition (USSG §5K3.1), and other government sponsored below-range sentences. 
 
56 In Fiscal Year 2006, 39.4 percent of powder cocaine offenders were non-U.S. citizens compared to 
3.6 percent of crack cocaine offenders. 
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SOURCE: U.S. Sentencing Commission, 2005 Sample.
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Similar to powder cocaine offenders, Figure 2-38 shows that government sponsored 
below-range sentences for crack cocaine offenders primarily consist of substantial assistance 
departures across offender function categories.  However, the rates of substantial assistance 
departures vary from 19.1 percent for importers/high-level suppliers to 56.3 percent for 
couriers/mules.  Notably, none of the crack couriers/mules received early disposition 
departures, confirming the lack of importation involved in the trafficking of the drug, as 
discussed earlier. 
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Figure 2-39 shows the rates of other below-range sentences for powder cocaine and 
crack cocaine offenders for each offender function category in the 2005 Drug Sample.  For 
every offender function category except couriers/mules (all of which were accounted for in 
the within-range, 37.5%, and government-sponsored, 62.5%, categories), the rates of below-
range sentences are higher for crack cocaine offenders than powder cocaine offenders. 
 

 
10. Overview of Powder Cocaine and Crack Cocaine Sentencing 

 
 Table 2-2 provides a summary of the offense and offender characteristics contributing 
to powder cocaine and crack cocaine sentences.  The difference in the average prison 
sentence for the two types of cocaine is more than three years (37 months); the average 
prison sentences for powder cocaine and crack cocaine offenders are 85 months and 122 
months, respectively.  While both types of cocaine offenses have the same average base 
offense level of 30, the base offense levels for powder cocaine and crack cocaine are 
attributable to substantially different median drug weights of 6,000 grams and 51 grams, 
respectively.  Furthermore, as illustrated in Table 2-2, powder cocaine offenders are subject 
to higher rates of factors that decrease sentences, such as the safety valve and mitigating role 
adjustments, compared to crack cocaine offenders.  In contrast, factors that increases 
sentences such as weapon enhancements and criminal history occur at higher rates for crack 
cocaine offenders than powder cocaine offenders. 
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Table 2-2 

Comparison of Selected Sentencing Factors  
for Powder Cocaine And Crack Cocaine Offenders 

Fiscal Year 200657 
 

 
Powder 
Cocaine 

Crack 
Cocaine 

Average Base Offense Level 30 30 

Median Drug Weight (grams) 
 

6,000.0 51.0 

Weapon Enhancements   
Weapon SOC (USSG §2D1.1(b)(1)) 8.2% 15.9% 
18 U.S.C. § 924(c) Conviction 
 

4.9% 10.9% 

Safety Valve58 
 

45.5% 14.0% 

Guideline Role Adjustments   
Aggravating Role (USSG §3B1.1) 6.6% 4.3% 
Mitigating Role (USSG §3B1.2) 
 

19.2% 6.2% 

Sentences Relative to Guideline Range   
Within-Range 56.2% 56.8% 
Above-Range 0.4% 0.4% 
Below-Range 
 

43.4% 42.8% 

Average Criminal History Category 
 

II III 

Average Prison Sentence (Months) 85 122 
 

   
SOURCE: U.S. Sentencing Commission, 2006 Datafile, USSCFY06. 

 
 

                                                           
57 Only cases sentenced under USSG §2D1.1 (Drug Trafficking) with complete guideline information 
and powder cocaine or crack cocaine as the primary drug type are included in this table.  Cases with 
sentences of probation or any time of confinement as defined in USSG §5C1.1 have been excluded.  
Cases with sentences of 470 months or greater were included in the sentence average computation as 
470 months.  Cases were excluded due to missing information on drug weight for the primary drug 
type, missing information on sentence length, or both.  
 
58 Safety valve includes cases that received either a two-level reduction pursuant to USSG 
§2D1.1(b)(7) and USSG §5C1.2, or relief from the statutory mandatory minimum sentence pursuant 
to 18 U.S.C. § 3553(f), or both. 


